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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. C. 

Hon. WUiLIAM L. PUTNAM. Circuit Judge Portland, Me. 

Hon. 1?REDKRIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARBNCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampstiire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Islaud Providence, E. I. 

SECOND CIRCUIT 

Hou. CHARLES B. HUGHES. Circuit Justice Washington, D. C. 

Hon. E. HEKKY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HKNRY WADG ROGERS, Circuit Judge , New Haven, Conn. 

Hon. EDWLN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS L CHATPIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VA.N VBCHTEN VEEDER, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buttalo, N. Y. 

Hoa. HARLAND B. HOWB, District Judge, Vermont St. Johnsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphla, Pa. 

Kon. VICTOR B. WOOLLEY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Peniisybania.. Philadelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Jud;;e, E. D. Pennsylvania Philadelphla, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge. W n. Pr-nnsylvania Pittsburg, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE. Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge AsheviUe, N. C. 

Hon. CHAS. A. WOODS, Circuit Juflge Mariou, S. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Wasliiuston, D. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. Nortli Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortti Carolina Qreensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, B. D. S. C Cliarleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C." GreenviUe, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia... i Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lyncliburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D. West Virginia Cliarleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEB, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsYille, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. 1. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TODLMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. E'iorida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Plorlda Jaclcsonvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta. Ga. 

Hon. BMORY SPBBR, District Judge, S. D. Georgia ilacon. Ga. 

Hon. WM. WALLACB LAMBDIN, District Judge, S. D. Georgia' Savannah, Ga. 

Hon. RUFUS E. FOSTEK, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherraan, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas .' Austin, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Ciucinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentueky MaysvlUe. Ky. 

Hon. WALTER EVANS, District Judge, W. D. KeatucUy Loulsville, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Michigan ...Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge. N. D. Ohlo Toledo, Ohlo. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo .Columbus, Ohlo. 

Hon. HOWARD C. HOLUSTBR, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee Knoxvllle, Tenu. 

HoD. JOHN H. McCALL, District Judge, W. D.Tennessee Memphia, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. 0. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge* , Sheboygan, Wla. 

'Asaiained to Eastern District by Act of March '.Oppointed March 3, 1315. 

S. IfilT). «Died. 

' Appointed March 9, 1915. 
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Hon. CHRISTIAN C. KOHL.SAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, lU. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolia, Ind. 

Hon. FERDINAND A. GEIGBH, District Judge, E. D. -Wiscousiu Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Counoil BluHs, lowa. 

Hon. JOHN B. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith. Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. Iowa= Red Oak, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa" Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kausas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR P. BOOTH, Di.strict Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Mipsouri. .Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, Okl. 

Hon. JOH.N H. COTTBRAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTBLLB, District Judge, Arizona Tucson, Ariz. 

Hon. OLIN WELLBORN, District Judge, S. D. Califcrnia' Los Angeles, Cal. 

Hon. BBNJ. F. BLEDSOB, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. oeCAR A. TRIPPET, District Judge, S. D. California'* Los Angeles, Cal 

Hon. WM. C. VAN FLBBT, District Judge, N. D. Calilornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calit'ornia San Fraiulscu, Ca!. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idabo. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, Di.strict Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTO-N', District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oreg&n Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash, 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JERBMIAH NETKRER, District Judge, W. D. Washington Seattle, Wash. 

•Dled January 17, 1915. ' Rosigned January 31, 1915. 

•Appointed March 3, 1915, to succeed • Appointed Maich 3, 1915, to succeed 

Smith McPherson. Olin Wellborn. 
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ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



TARMERS' & MERCHANTS' BANK OF PHŒNIX, ARIZ., v. ARIZONA 
MUT. SAVINGS & LOAN ASS'N et al. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915. Rehearlng De- 

nled Mareh 8, 1915.) 

No. 2425. 

1. EquiTT (S=>429 — Deceee — Expibation of Term — Subséquent Vacation. 

After the end of the term at whieh a decree Is rendered it becomes an 
absolute flnality; the court having no power to change, revise, or grant 
other relief agalust it in the cause or proceedlng In whieh it was ren- 
dered, except that it may do so for errors of law appearing on the face 
of the decree whlch rendered It void. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 1020-1033; Dec. 
Dlg. ®=»429.] 

2. Equitt <®=»430 — Deceee — Vacation Afteb Teem — Invaumtt. 

Where a decree in a stockholder's action to recover the assets of an In- 
solvent corporation was not within the issues presented by the bill and 
erroneously awarded a Personal judgment in favor of certain stockhold- 
ers, who were assuming to act for ail, excluding from its beneflts ail 
other stockholders, who if they had knowledge of the proceeding would 
be entitled to assume that the suit would be carried to a decree whieh 
would protect ail stockholders alike, the court after the term was justifled 
in setting it aside and entering a new decree, rectifying the errors and 
providing for a just distribution of the corporation's assets. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. §§ 1034-1047 ; Dec. 
Dig. <s=»430.] 

8. Equitt iS=>460 — Bill or Review — Pétition of Intervention. 

Where a decree in a stockholder's suit for the beneflt of the corpora- 
tion and ail other stockholders similarly situated was erroneous on its 
face and granted relief not within the issues, a pétition of intervention, 
filed within the time allowed for taking an appeal, seeking to set aside 
the decree, could be properly sustained as a bill of review. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1117-1123 ; Dec. 
Dig. <g=»460.] 

4. Equity <s==>454 — Bill of Review — Application to Pile. 

Permission of the court is not required to flle a bill of review to set 
aside a decree for errors of law. 

[Eâ. Note.— For other cases, see Equity, Cent Dig. § 1110; Dea Dlg. 
<g=>454.] 

6. Equity <S=>114 — Intebvention — Right to Intebvene. 

Where a suit was brought for the beneflt of ail stockholders of an in- 
solvent corporation, including petitioners, though they were not named 

®r»For other cases aee same topic & KBY-NUMBBB in ail Key-Numbered Digests & Indexes 
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as parties, It was not an abuse of the trial court's discrétion to rleny theli 
application for leave to intervene. 

[Ed. Note.— For other cases, see Equity, Cent. DIg. §§ 275-279; Dec. 
Dig. <S=jH4.] 

6. Appeal and Ebrob <g=>95 — Oedeks Appealable — Eioht to Ixtebvene. 

An order denying petitioner's right to intervene is not appealaljle, un- 
less It is a practical déniai of certain relief to wliich Intervener is fairly 
entitled, and whlch he can only obtain by intei-vention, and the permis- 
sion to intervene is not discretionary. 

[Ed. Note.— For otlier cases, see Açpeal and Errer, Cent. Dig. §§ 649- 
654; Dec. Dig. ®=95.] 

Appeal from the District Court of the United States for the District 
of Arizona; Wm. W. Sawtelle, Judge. 

Suit by Charles W. Clark against the Arizona Trust Company, in 
vvhich the Arizona Mutual Savings & Loan Association and others 
were permitted to intervene. From a decree marshaling the assets and 
providing for the distribution of assets of the Loan Association, and 
denying the application of the Farmers' & Merchants' Bank of Phœnix, 
Ariz., to intervene (217 Fed. 640), it appeals. Afhrmed. 

Charles W. Clark, a stockholder in the Arizona Mutual Savings & I.oan 
Association, hereinafter called the Loan Association, on July 15, 1912, filed 
a bill of complaint for that association and its stockholders, alleging that 
he was one of the many stockholders of the Loan Association; that the 
offlcers of that association, knovFîng it was insolvent, wltliout the knowledge 
of the plaintiff and many others simllarly situated, entered upon a frauda- 
ient and corrupt agreement with certain persons for the organization of the 
Arizona Trust Company for the purpose of taking over the assets and prop- 
erty of the Loan Association, and that in considération of 1,300 shares of 
the stock of the Trust Company, the Loan Association agreed to deliver 
to the Trust Company ail of its assets and property; that the schenie was 
unlawful and corrupt; that the assets of the Loan Association were im- 
pressed and charged with a trust for the beneflt of its stockholders ; that 
the officers of the Trust Company dealt with the assets of the Loan Associa- 
tion for their own private and selfish ends, and without the slightest bene- 
flt to the Loan Association or the stockholders thereof ; that the said trans- 
fer of the assets was fraudaient and void ; that at the time of the transfer 
the Trust Company had no assets or property ; that the 1,300 shares of 
stock in that company had no value whatever ; that the assets of the Loan 
Association were intermingled with the assets of the Trust Compai>y in an 
attempt to obtain the same at a sacrifice of the rights of the stockholders 
of the Loan Association ; that to détermine the rights and equities of the 
complainant and other stockholders an aceounting between both corpora- 
tions and the oflicers and directors thereof was necessary ; and that the 
complainant's bill was brought in hls own behalf and in behalf of ail others 
similarly situated. The prayer of the bill was that the transactions between 
the corporations be declared void, that a restitution of the assets of the 
Loan Association be decreed, that an aceounting be had between the corpo- 
rations, and between the I^oan Association and its stockholders, that a re- 
celver be appointed for the Loan Association, and that the rights and equities 
of the complainant and ail the parties therein concerned be determined, and 
the affairs of the Loan Association be wound up and its assets distributed. 

Thereafter other pétitions in intervention were filed by intervening stock- 
holders, and on February 27, 1913, a decree was entered, finding that the 
transfer of the a.ssets of the Loan Association to the Trust Company was 
unlawful and invalid, and not binding upon the interveners, or upon the 
other outstanding and nonexchanging stockholders in the défendant Loan Asso- 
ciation, and finding that the Trust Company had so confused aud mingled 

©=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Iiiue.ves 
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the assets reeeivec! from the Loan Association that It was impossible to di- 
rect and enforce a retransfer of ail of tlie original properties and assets 
so derived by tlie Trust Company and the profits tbereon. In the decree the 
court set forth a list of stoclcliolders of the Loan Association who had not 
exchanged their stock for stocli in the Trust Company, together wlth the 
amounts each had paid in to the Loan Association, and also set forth a llst 
of the interveners who had exchanged their stock, together wlth the amount 
whlch each had paid Into the Ixian Association, and decreed that ail sald 
snms be repald to said stockholders and interveners, and that the assets in 
the hands of the receiver, if any remained after paying ofC in full the moneys 
so paid by the. sald stockholders into the Loan Association, remain In the 
Trust Company. On July 15, 1913, a large number of other stockholders of 
the Loan Association intervened, and petitioned that the decree of February 
27, 1913, be set aside, and that they be allowed to Intervene. They alleged 
in their pétition that they had been stockholders of the I^oan Association, 
and had been Induced to surrender their stock thereln by false and frauda- 
ient représentations made to them by the Trust Company and the Loan Asso- 
ciation, and that they had no knowledge of the appolntment of the receiver, 
and were not aware that the corporations were in the hands of a receiver or 
iusolvent until sonie time in the month of February, 1913 ; that they were 
kept in ignorance of the affairs of the company ; that no notice was glven 
them of the suit of Clark or the interveners against the corporations until 
after the final decree of February 27, 1913 ; and the petitioners prayed 
that the deoree of February 27, 1913, be set aside, and the case reopened, and 
that they be allowed to Intervene to the end that their rights mlght be 
protected. 

On July 29, 1913, the appellant herein, the Farmers' & Merchants' Bauk 
of rhœnix, filed a pétition in intervention, alleging that on July 12, 1913, It 
had obtained a judgment in the superior court of the state of Arizona for 
Maricopa eounty, against the Trust Company, for the sum of $18,500; that 
at the time when the judgment was entered the assets of sald corporation 
were in the hands of a receiver ; and it prayed that the receivership be 
extended for Us beneflt, and for the benefit of other judgment credltors ot 
the Trust Company; and the pétition proceeded to allège that the approxi- 
mate value of the assets of both corporations was in the nelghborhood of 
$70,000, that the liens established and fixed by the final decree of February 
27, 1913, were about $50,000, and that, in addition to the assets then in the 
hands of the receiver, assets of the Trust Company to the extent of many 
thousand dollars should be recovered by It from the former offlcers and 
directors, who, it was alleged, had made unlawful appropriation of the 
money to their own use In large sums, and had also made unlawful préf- 
érence payments to certain stockholders while the companies were insolvent, 
and had pledged assets of the Loan Association to secure a loan to the Trust 
Company, and the pétition set forth other acts and misconduct of the offi- 
cers of the Trust Company for which it was said they were llable to that 
Company in large amounts. 

On March 12, 1914, the court entered another decree setting aside the 
decree of February 27, 1913, holding that that decree had been entered with- 
out notice and opportunity to the stockholders to présent their claims to 
the assets of the company, or to show their interest in the property, and 
without referring the case to a master, as prayed In the bill, to détermine 
the rights and equlties o£ ail parties concerned, holding that the decree was 
erroneous in that the stockholders named itherein were relleved from ail 
participation in any losses of the Loan Association, and glving them a lien 
upon its assets to the exclusion of other stockholders, that the decree was» 
not responsive to the pleadlngs, that, so far as It attempted to vest the tltlP 
of the assets of the Loan Association in the Trust Company, It was beyond 
the issues of the case made by the pleadlngs, and the court exceeded it? 
powers on the pleading and proof when it gave a lien to the Intervening 
credltors on the assets of the Loan Association In the hands of the Trust 
Company for the amount they had paid in, and compelled the parties who 
were interested in the assets of the Loan Association to bear ail the losses 
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Incurred by that Association In the conduct of Its business; and the decree 
ordered that ail assets which had been transferred to the Trust Company 
by the Loan Association be restored to the Loan Association or to its re- 
ceiver, that ail contracts, conveyances, or agreements made by the Loan 
Association or its agents or offlcers be vacated and annulled, that the Trust 
Company transfer and dellver to the receiver ail property received by it 
from the Loan Association, or received by It from the use and Investment 
or other disposition of the assets of the Loan Association, that the cause 
be referred to a master to take an accounting between the two corporations, 
to aseertain the amount due from the Loan Association to each of Its stock- 
holders, that notice be glven requirlng ail persons clalming to be stock- 
holders In sald Loan Association to file their claims wlth proof, that the 
master report as to the rights of the Loan Association In any assets now in 
the hands of persons not parties to the suit, and to report what sum of 
money or other assets of the Loan Association were unlawfully used by any 
officer of either corporation. It was further ordered that ail petitioners for 
Intervention be allowed to intervene and présent their claims to the master 
for adjudication. 

From that decree, and from the order of the court belov? denying it the 
right to Intervene, the Farmers' & Merchants' Bank appeals. 

Paul Renau Ingles, of Phœnix, Ariz., for appellant. 

George J. Stoneman and Reese M. Ling, both of Phœnix, Ariz., for 
Arizona Mutual Savings & Loan Ass'n and others. 

R. E. Morrison, of Prescott, Ariz., and J. E. Morrison, Benton Dick, 
and O. T. Richey, ail of Phœnix, Ariz., for appellees Waring and 
others. 

William M. Seabury, of Phœnix, Ariz., for appellees who are inter- 
veners named in decree of February 27, 1913. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
decree of February 27, 1913, dénies the rights of a large number of 
stockholders who are not named therein and unjustly distributes the 
money of the insolvent Loan Association contrary to the pleadings and 
the purpose of the suit. The decree of March 12, 1914, rectifies the 
errors of the former decree and provides for a just distribution of the 
assets of the corporation. The appellant says that the latter decree 
should not stand, that it is a nullity, because its effect is to set aside a 
decree after the expiration of the term at which it was rendered, and 
that it opérâtes to the préjudice of the appellant, because the latter 
had by its judgment acquired a vested property right in the surplus re- 
maining in the possession of the Trust Company after the exécution of 
the decree of February 27, 1913, and that it gave to the stockholders of 
the insolvent Trust Company, at whose instance the original decree 
was set aside, rights in the assets of that company prior and superior 
to those of the appellant as a judgment créditer. 

[ 1 ] It is unnecessary to cite authorities to the gênerai rule that after 
the expiration of the term at which a judgment is rendered the judg- 
ment becomes an absolute finality, forever binding upon the parties 
and their privies, and the court is without power to change, revise, or 
grant other relief against it in the cause or proceeding in which it was 
rendered. But there are exceptions to the gênerai rule, and one is the 
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case in which such errors of law appear upon the face of the decree a» 
to render it void. In the présent case the original suit was brought by 
a stockholder of the Loan Association, an insolvent corporation, for 
the benefit of himself and ail similarly situated, to secure a proper wind- 
ing up of the corporation, and a distribution of its assets, on the ground 
that the officers of that corporation refused to act for the benefit of 
the stockholders, and had entered into a scheme for the fraudulent dis- 
position of the Loan Association's assets. In such a suit ail the stock- 
holders of the lyOan Association were entitled to a pro rata distribution 
of the assets, and ail were required to share pro rata in the losses, and 
ail were obligated to join in the payment of attorney's fées allowed by 
the court in such proceedings. The decree of February 27, 1913, does 
none of thèse things. It takes no accounting. It arbitrarily decrees 
the repayment to certain named stockholders of the amounts which they 
had paid in to the Loan Association, regardless of the losses, debts, and 
obligations of the Loan Association, excludes from the benefits of the 
decree a large number of stockholders who had not appeared therein, 
and to whom no notice had been given, and leaves the remainder of the 
Loan Association's property in the hands of the Trust Company, not- 
withstanding that the bill alleged, and the court found, that ail the 
assets of the Loan Association had been fraudulently transferred to 
the Trust Company. 

[2] In brief, the decree is the entry of a personal judgment in favor 
of certain stockholders who were assuming to act for ail, and it ex- 
cludes from its benefits ail other stockholders who, if they had knowl- 
edge of the proceeding, may be taken to hâve assumed that the suit 
Avould be carried to a decree in pursuance of its avowed purpose to 
protect ail stockholders alike. That decree was not within the issues 
presented by the bill. Money recovered in such a suit belongs to ail 
the stockholders, and not to the complaining stockholder. In Lewis v. 
Clark, 129 Fed. 570, 573, 64 C. C. A. 138, 141, this court said: 

"The shareholders In associations of this character are not in the ordi- 
nary sensé creditors, and if deemed ereditors in any sensé they are neces- 
sarlly subject to ail equltles existing between themselves." 

In Towle v. American Bldg., L. & Inv. Soc. (C. C.) 61 Fed. 446, 
Judge Grosscup, discussing the right of a stockholder in an insolvent 
building and loan association, said : 

"Th first question is whether he Is entitled to a crédit for the amount of 
assessments paid upon his stock. I think not Such a crédit practically 
would be paying par on his stock, a préférence over other stockholders, to 
which clearly he is not entitled. Neither do I think he should be allowed 
crédit for fines paid in. They are the resuit of his personal delinquencies, 
and, eo instante, become the common property of ail the members of the 
association." 

Although the record contains no allégation that loans were made to 
the stockholders of the Loan Association, we are authorized to assume, 
in view of the purposes of the association, that such loans had been 
made and were outstanding at the time of the transfer of the assets to 
the Trust Company. No account is taken in the decree of February 
2,7, 1913, of the rights and equities of the parties arising out of such 
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loans. In Riggs v. Capital Brick Co. (C. C.) 128 Fed. 491, it was held 
that, in the settlement of accounts between an insolvent building and 
loan association and a borrowing member, paynients made by the lat- 
ter on account of premium on his loan are to be credited as payments 
on the loan, and not on his stock, since such premium arose out of his 
contract as a borrower, and not out of his contract or relationship as a 
stockholder. And in Gunby v. Armstrong, 133 Fed. 417, 66 C. C. A. 
627, it was held that where a building and loan association becomes in- 
solvent, and proceedings are instituted for winding up its affairs, the 
court, as a matter of necessity, may require the borrowing stockholders 
to pay forthwith amounts due from them, although they are not in de- 
fault and their obligations are not due by their terms. 

In Reynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 773, 35 L. Ed. 
464, the question involved was the jurisdiction of a court, in a stock- 
holders' suit brought to secure the reconveyance of personal property 
from another corporation, to enter a judgment adjudging the return of 
real property as well as the personal property involved in the issues. 
The court said : 

"The rule is universal tliat where a défendant appears and responds ouly 
to the coraplaint as filed, and no amendment is made tbereto, the judgment 
is concliisive only so far as it détermines inatters whieh by the pleadings are 
put in issue." 

And the court held that, to constitute jurisdiction to adjudicate con- 
cerning the subject-matter in a given case, there are three essentials. 
The court said : 

"First, the court must hâve cognizance of the class of cases to which the 
oue to be adjndged belongs ; second, the proper parties must be présent ; 
tbird, the point cîecided must be, in substance and effect, withiu the issue. 
That a court eannot go out of its appoiuted sphère, and that its action Is 
void with respect to persons who are strangers to its proceedings, are prop- 
ositions established by a multitude of authoritics. A defect in a judgment 
arislng from the fact that the matter decided was not embraced within the 
issue has not, it would seem, received much judicial considération. And yet 
1 eannot doubt that, upon gênerai principles, such a defect must avoid a 
judgment." 

In Standard Oil Co. v. Missouri, 224 U. S. 270, 32 Sup. Ct. 406, 56 
Iv. Ed. 760, Ann. Cas. 1913D, 936, the court said: 

"The fédéral question is whether, in that court, with such jurisdiction, the 
défendants were denied due process of law, Undor the fourteenth amend- 
ment they were entitled to notice and an opportunlty to be heard. That neees- 
sarily required that the notice and the hearing should correspond, and that 
the relief granted should be appropriate to that which had been heard and 
determined on such notice, for even if a court has original gênerai juris- 
diction, criminal and civil, at law and in equlty, it eannot enter a judgment 
which is beyond the daim asserted, or which, in its essential character, is 
not respoiisive to the cause of action on which the proceeding was based." 

In view of the foregoing considérations, it would seem that there is 
ground for holding that the court below was not without jurisdiction, 
either upon its own motion or upon the suggestion of parties interested, 
to set aside its former decree, notwithstanding that the term at which 
it was rendered had expired, and to enter the decree appropriate to the 
issues, which ought to hâve been entered in the first instance 
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[3] But, even if the errors of law are not such that they might tlius 
hâve been corrected, the case is clearly one in which those results could 
hâve been obtained by a bill of review, and for that purpose we think 
that the pétition filed on July 15, 1913, which was filed within the time 
allowed for taking an appeal from the prior decree, may properly be 
regarded as a bill of revievir. 

[4] As the errors complained of and pointed out were ail errors of 
law, there was no necessity for first obtaining permission of the court 
to file such a bill. Ricker v. Powell, 100 U. S. 104-109, 25 L. Ed. 527 ; 
Lewis V. Holmes, 194 Fed. 842, 116 C. C. A. 408. The petitioners, al- 
though they were not named as parties to the original suit, were in 
equity parties thereto, for the reason that the suit was brought for the 
benefit of ail stockholders. They were denied the relief to which they 
were entitled and consequently were aggrieved by the decree. Their 
pétition was addressed to the court, it was duly verified, and it pointed 
out specificàlly the errors of the former decree, and contained a prayer 
for a decree in accordance with the rights of ail parties, a decree such 
as was thereafter rendered by the court. 

In Kaw Drainage Dist. v. Union Pac. R. Co., 163 Fed. 836-838, 90 
C. C. A. 320, 322, there was a similar pétition to correct a decree. The 
court said : 

"We think the pétition presented to the trial court may be regarded as 
a bill of review. That it was called a pétition does not détermine its triie 
character, and that it was Informai in other respects may be disregarded, in 
the interest of substantial justice. It was filed within the time allowed for 
a bill of review, was addressed to the judges of the Circuit Court, and con- 
tained a statement in ample détail of the parts of the decree objected to, 
with the grounds of objection, folio wed by a prayer for spécifie and gênerai 
relief and a vérification." 

And the court cited Knox v. Columbia Liberty Iron Co. (C. C.) 42 
Fed. 378, in which a pétition for rehearing was treated as a bill of re- 
view, because the relief sought could only be granted upon a bill of that 
character. 

[5] We find no error for which the decree of March 12, 1914, should 
be reversed. In that decree the rights of the appellant are fully pro- 
tected, and provision is made for the présentation of its claim to the 
master in chancery to be paid out of the available funds which may re- 
main in the Trust Company. Provision is also made therein for the 
ascertainment and recovery of assets in the hands of persons not par- 
ties to the suit. There was no abuse of the discrétion of the court be- 
low in denying the appellant's application for leave to intervene. 

[6] An order denying the right to intervene is not appealable unless 
it is the "practical déniai of certain relief to which the intervener is 
fairly entitled, and which he can only obtain by intervention, and where 
the intervention is not discretionary with the chancellor." Crédits 
Commutation Co. v. United States, 177 U. S. 311, 20 Sup. Ct. 636, 44 
L. Ed. 782; Ex parte Cutting, 94 U. S. 14; Thomasson v. Guaranty 
Trust Co., 159 Fed. 126, 86 C. C. A. 514; United States Trust Co. v, 
Chicago Terminal T. R. Co., 188 Fed. 292, 110 C. C. A. 270. 

The decree of March 12, 1914, is affirmed. 
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CENTRAL NAT. FIRE INS. CO. OF CHICAGO, ILL., v. BLACK. 

(Circuit Court of Appeals, Nlnth Circuit February 1, 1915.) 

No. 23&5. 

1. Tkiai, <©=»140 — Ckedibility of Witnesses — Impeachmbnt — Question fob 

JUKY. 

Whether défendant had succeeded In impeaehing one of plaintifC's wit- 
nesses was for the exclusive détermination of the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 334, 335 ; Dec. Dig. 
<S=»140.] 

2. Insurance <S=>668 — Loss — Value or Pbopeett — Question fob Juey. 

Where, in an action on a pollcy, ttiere was évidence that the aggregate 
value of the property destroyed vpas greater than the amount of the 
pollcy, but there was some testimony and some clrcumstances tending to- 
ward the contrary conclusion, the amount of the loss was for the jury. 

[EM. Note.~Por other cases, see Insurance, Cent. Dig. §§ 1556, 1732- 
1770; Dec. Dig. ®=5668.] 

3. Insuhance "S^SéS — Fire Polict — Examination. 

There was no failure on the part of insured to comply wlth a provi- 
sion of the pollcy that he submit to an examination uuder oath before a 
person named by the insurer, where It appeared that no such person had 
been designated for the purpose. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1354 ; Dec. Dig, 
iÊ=>548.] 

4. Insurance <S=>544 — Loss — Books of Account — Vouchees — Production. 

Where insured's books of account, blUs, involces, and vouchers were 
burned by the fire which destroyed the insured property, hls right to re- 
eover on the policy was not barred by his failure to produce for exam- 
ination ail books of account, etc., or certified copies thereof. If the orlgl- 
nals were lost, at such reasonable places as were designated by the in- 
surer or its représentative. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1348; Dec. 
Dig. (®=»544.] 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Action by William Black against the Central National Fire In- 
surance Company of Chicago, 111., a corporation. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

Cole & Cole, of Porriand, Or., for plaintiff in error. 

J. J. Brumbach, of Ilwaco, Wash., and Elmer M. Hayden, Maurice 
A. Langhorne, and F. D. Metzger, ail of Tacoma, Wash., for défend- 
ant in error. 

BEFORE GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was brought by the défendant 
in error against the plaintiflf in error upon a policy of fire insurance is- 
sued by the latter, insuring Black against ail direct loss or damage by 
fire, with certain exceptions not important to be mentioned, to an 
amount not exceeding $5,000 "on his stock of merchandise, consist- 

(g:=5For other cases see same topic & KBY-NUJIBBR lu ail Key-Numbered Digests & Indexes 
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ing principally of wines, liquors, cigars, béer, soda and minerai wa- 
ters, and ail other goods, wares, and merchandise not more hazardous, 
kept for sale by assured, while contained in two-story, shingled roof, 
frame building, and adjoining and communicating additions thereto, 
while occupied as saloon, and situated on lot 6, block 6, Tinker's North 
addition to Long Beach, Pacific county, Wash." That the saloon build- 
ing and its contents were completely destroyed by fire during the life 
of the policy is not disputed. 

The Insurance company by its amended answer set up in défense 
that the value of the plaintiff's stock of goods did not exceed $1,000 in 
value at the time of the fire ; that the fire "was caused by the act, de- 
sign, or procurement of the plaintiflf and not otherwise" ; that the 
proof of loss made by the insured, which was swom to by him, did not 
comply with the requirements of the policy, and that in and by such 
proof of loss the insured falsely and fraudulently represented that he 
had on hand in his saloon at the time of the fire wines, liquors, minerai 
water, and cigars of the value of $7,378.85, which he claimed was cov- 
ered by the policy, and made and attached to such proof of loss a writ- 
ten statement setting forth various articles of certain specified values, 
which he claimed were destroyed by the fire, some of which articles 
did not in fact exist, and the values of those that did exist were false- 
ly sworn to by the assured as being much larger than they really were, 
and further that there were included in the statement of loss cer- 
tain specified articles which were not covered by the policy. The de- 
fendant company also set up in its amended answer a violation of the 
terms and provisions of the policy, in that the plaintifif "refused to 
produce for the examination of this défendant any bills, invoices, or 
other vouchers of any goods, or certified copies thereof, or any in- 
ventory thereof." 

The case was tried with a jury, there being much évidence given on 
behalf of each side. The trial resulted in a verdict for the plaintiflf 
for the full amount of the policy. 

The policy was issued June 18, 1912, and was countersigned by the 
company 's local agent at Long Beach, one Kayler. The fire occurred 
the 27th of the same month. That the company suspected some fraud 
in respect to the matter is abundantly shown by the évidence, the first 
item of which is the foUowing telegram, sent by its agent at Long 
Beach to its agents in Portland, Or. : 

"Long Beach, Wn., June 27, '12. 
"Davenport, Dooley & Co., Portland, Ogn.: Risk covered by policy 590757 
burned this morning prosecuting attorney on .«pot inrestigating. Total loss. 
"1:11 p. m. P. Kayler, Agent." 

The suspicions of the company are further indicated by the visit 
of its adjuster to Long Beach shortly after the fire without seeing or 
endeavoring to see Black, although he went there to inquire into the 
matter of the fire. The record shows that a few days after the fire 
occurred the plaintifï in the case wrote to the company's agents at 
Portland this letter: 
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"Wm. BlacU, Long Beach, Wash. 

July 3ra, 1912. 
"Davenport Dooley Co., Portland, Or. — Dear Sir: I hâve meet with a loss 
on June 27 with doubtles you hâve been notified. New I wish you to send ad- 
juster or represetative as I wlsh to Clean up premlses in order to rebuild. 
, "Yours Eespct., Wm. Blaclc." 

To which letter no reply appears to hâve been received, and on Au- 
gust 19, 1912, the plaintiff wrote to the company's adjuster as fol- 
lows: 

"Long Beach, Wash., Aug. lOth, 1912. 
"Mr. W. G. Lloyd, Portland, Ore. — Dear Sir: I hâve been waitlng since 
.Tune 2T for you to come down & Inspect the site of my building tiat was buint 
on that date. I wish to clear up the rubbish from place but do not want to 
touch anything till you hâve been it. Mr. Whalley of the New Hampshire 
Ins. Co. refei's me to you hence thls letter. I wish you would make it a point 
to come as soon as possible. 

"Yours Respect'y, Wm. Black." 

What purports to be an answer to the latter letter, ahhough as 
printed in the record it is without signature, is as f ollows : 

"August 20th, 1912. 

"Mr. Wm. Black, Long Beach, Wash. — Dear Sir: I hâve your letter of 
August 19th, relative to purported claim by reason of tire, and in reply I beg 
to advise as follows: If you bave a claim under Toi. No. 5il075T issue<l to 
you by the Central National Fire Ins. Co. of Chicago, 111., and Pol. No. 2661130 
issued to you by the New Hampshire Fire Ins. Co. of Manchester, N. II., both 
of which eompanies I represent and on behalf of said companies I désire to 
call your attention to the terms and conditions as set forth in Unes from G7 
to 112, Inclusive. You are hereby required to submit proofs of loss as set 
forth and in accorda nce with Instructions thereby given in said policies, 
within sixty days of the fire. Upon compliances I wlll give the matter atten- 
tion. The said insurauce companies, above referred to, hereby neither admit 
nor deny liability. 

"Very truly yours." 

August 23, 1912, the plaintiff wrote to the adjuster as follows: 
"Wm. Black, Long Beach, Wash. 

"Long Beach, Wash., Aug. 23, 1912. 
"Mr. Lloyd, Portland, Ore. — Dear Sir: Enclosed please find proofs of loss 
as requested. 

"Yours respect'y, Wm. Black." 

And again, on August 29, 1912, as follows: 

"Wm. Black, Long Beach, Wash. 

"Aug. 29th, 1912. 
"Davenport Dooley Co., Portland, Or., Agents of Central National Fire In- 
surance Comp. of Chicago, 111. — Dear Sir: I hold Policy No. 590757 on thls 
(jompany and hâve been awaiting for a settlement of policy since June 27 and 
think I hâve been treated veary roten; hâve had no one to come bere to 
a.lust my loss or give me any Information. Now I demand an emeadite set- 
tlement or I will at once take steps to colect it. 

"Yours truly, Wm. Black, 

please let me hère from you at once." 

Under date August 31, 1912, but, as shown in the record, without 
signature, appears this letter: 
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"August 31st. '12. 
"Mr. Wm. Black, Long Beach, Wash. — Dear Sir: I am in receipt of your 
favor of the 23(3, encloslng papers purportiiig to be proofs of loss nnrler policy 
No. 590757 and policy No. 2661130 Issued to you by the Central National Fire 
Ins. Co. and tbe New Hampsbire Insurance Co. The same will be given con- 
sidération and you will be advised further at the earliest possible moment 
"Very truly yours." 

Under date September 10, 1912, also without signature, appears the 
f ollowing : 

"September lOth, 1912. 

"Mr. Wm. Blaclî, Long Beach, Wash. — Dear Sir: We are in receipt of your 
favor of August 23d, enclosing papers purporting to be proofs of loss under 
policy No. 590757 issued to you by the Central National Fire Insurance Com- 
pany, malîing claim for loss by fire allegcd to hâve oceurred on June 27th, 
1912. The said papers cannot be accepted as satisfactory, for the foUowing 
umong other reasons which may subsequently be made to appear. The list 
of articles enumerated is only a memorized list and also contaius articles 
which are not items of stock. The amount set forth in said list as represent- 
ing the value are grossly in excess of the true sound value of said articles, 
alleged to hâve been destroyed. Under the terms aud conditions of your pol- 
icy you are required to exhibit the last authentic inventory taken of your 
stock or a eertitied copy thereof. You will also supply bills of purchases of 
stock since the last said inventory, or If said blUs of purchases hâve been 
destroyed then certified copies of the original bills. Tou are also required to 
supply a record of your sales made of stock since the date of inventory above 
leferred to. The said papers cannot therefore be accepted as satisfactory and 
are held subject to your order. This conipany hereby neither admits nor de- 
uies any liability to you. 
"Very truly yours." 

To the latter letter the f ollowing appears to hâve been sent : 

"Wœ. Black, Long Beach, Wash. 

"Sept. 12th, 1912. 
"Mr. W. G. Lloyd, Adjuster ï''ire Losses, Portland, Or. — Dear Sir: Xour 
letters of Sept. lOth hâve been refered to my lawyers. 

"Yours truly, Wm. Black." 

Under date October 9, 1912, also without signature, appears the 
foUowing : 

"October 9th, 1912. 

"Mr. Wm. Black, Long Beach, Wash.— Dear Sir: On September lOth, 1912, 
we wrote you requesting further data and information relative and supple- 
mental to papers filed by you under policy No. 590757 issued to you by the 
Central National Fire Insurance Co. To this you replied on September 12th, 
1912, that you had referred the matter to your lawyers, and since which time 
nothing further has been heard. If you intend making any claim, we notify 
you that you comply with our request of September lOth, 1912, above re- 
ferred to." 

To which latter letter the plaintiflf replied as f oUows : 

"Wm. Black, Long Beach, Wash. 

"Oct. llth, 1912. 
"W. G. Lloyd, Portland, Ore. — Dear Sir: What has struck youî I hâve 
complied with the law. Send you with proof of loss witch you refuse to re- 
ceive as such and clalmed in your letter that it was a memorised list. As 
far as I am or was concerned that letter closed the matter between you and 
me. I hâve been treated roten by you. You hâve never called on me and I 
never saw you. This has been my flrst fire and 1 hâve had no exsperince in 
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maters of tMs kind and want no more. I inshured payed my money and havo 
meet wlth a loss and want mine and I am going to hâve it ; and take It from 
me I hâve furnished you wlth everything covering this my loss. 

"Wm. Black. 
"Say you had better save your stamps I virill get them just the same with a 
2 cent stamp or do you take me for a farmer." 

The policy provided, among other things, that the insurer should not 
be liable be)'ond the actual cash value of the property at the time of its 
loss or damage, and that the policy should be void "in case of any 
f raud or false swearing by the insured touching any matter relating to 
this insurance or the subject thereof, made before or after a loss." 
The policy also contained, among others, thèse further stipulations 
and conditions: 

"If fire oceur the Insured shall give immédiate notice of any loss thereby in 
writlng to this company, protect the property from further damage, forth- 
with separate the damaged and undamaged Personal property, put it in the 
best possible order, make a complète Inventory of the same, stating the quan- 
tity and cost of each article and the amount claimed thereon, and, wlthin 
sixty days after the fire, unless such time Is extended In writing by this com- 
pany, shall render a statement to this company, signed and swom to by said 
insured as to the time and orlgln of the fire, the interest of the Insured and 
of ail others in the property, the cash value of each item thereof, and the 
amount of loss thereon. * » • The Insured, as often as requlred, shall 
exhibit to any person designated by this company ail that remalns of any 
property herein described, and submlt to examlnatlons under oath by any 
person named by this company, and subscribe the same, and, as often as re- 
qulred, shall produce for examinatlon ail books of account, bills, invoices, and 
other vouchers, or certifled copies thereof. If orlginals be lost, at such rea- 
soiiable place as may be designated by this company or Its représentative, 
and shall permit extracts and copies thereof to be made." 

[1] In the Hst of the property destroyed by the fire, and claimed 
to hâve been covered by the policy, furnished by the assured to the 
company, were some bottles, towels, etc. It appears from the évi- 
dence that the proof of loss was prepared for the assured by Kayler, 
and although in doing so Kayler was not acting as agent for the in- 
surance company, as the trial court very properly instructed the jury, 
yet the latter might very well hâve concluded, as from its verdict it 
evidently did, that if Black had intended any fraud in the inclusion 
of those articles in the list of property lost, he would not hâve been 
likely to sélect the local agent of the insurance company for that pur- 
pose. The property, as described in the policy, is "wines, hquors, ci- 
gars, béer, soda and minerai water, and ail other goods, wares and mer- 
cliandise not more hazardous," etc. Kayler was questioned, and an- 
swered in respect to that matter, as f ollows : 

''Q. Now, Mr. Kayler, in making out this proof of loss, there is some items 
included that do not seem to be covered by the policy, such as bottles and 
towels and so on. A. I supposed it was ail a part of the stock when I put It 
down. I never made out any proof of loss. My business Is to write it up; 
the adjuster did that work generally. Q. You sent the proof of loss to the 
company or adjuster? A. Yes, sir. Q. At the time you included those goods, 
did you believe that those articles I hâve called your attention to, tJiat they 
were covered by the policy? A. Sure. Q. Did you or Mr. Black include them? 

•'Mr. Cole: We object to that. It is very plain they are not covered by the 
policy. 

"Mr. Langhorne: I do not dispute that. I am not saying that they are cov- 
ered by the policy. 
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"(Objection overruled. Exception allowed.) 

"Q. When you Included thèse articles, was there any intention on your part 
to defraud the company? A. No, sir; I supposed everything inside of that 
Balcon was covered." 

The plaintiff's testimony was to the same effect. It is true that the 
défendant company undertook to impeach the veracity of both plain- 
tiff and Kayler, but those were matters for the exclusive détermination 
of the jury. 

[2] In respect to the value of the insured property that was de- 
stroyed, there was testimony tending to support that of the plaintiff 
to the effect that in the aggregate it was then of greater value than 
the amount of the policy. True, there was some testimony and some 
circumstances tending the other way ; but that also was a question for 
the détermination of the jury. 

It is not contended that there was any direct évidence to the effect 
that the fire "was caused by the act, design, or procurement" of the 
plaintiff, or that there was any fraud in the matter of the fire. The 
most that can be claimed in that direction is that there were some 
circumstances tending to support the contention of the défendant 
company in that regard, the most notable being the fact that the fire 
occuri*ed nine days after the policy was issued; the testimony on the 
part of the company tending to show that the insured property was at 
the time of the fire of considerably less value than the amount of the 
policy, and that the door of the saloon was unlocked when the fire 
occurred. But as against that was the évidence on the part of the 
plaintiff which satisfied the jury of his innocence of wrongdoing in the 
particulars mentioned, as is evidenced by the verdict. 

[3] The further contention is made on behalf of the plaintiff in er- 
ror that the policy in suit was rendered invalid by the failure of the 
assured to perform the other conditions of the policy required to be 
performed on his part. Those conditions hâve already been set out. 
The loss of the insured property having been total, there is, of course, 
no case for the application of the provisions respecting a loss that is 
only partial. Nor does it appear that the assured refused to submit to 
examination under oath before a person named by the défendant com- 
pany, for, so far as is shown, no such person was so designated for 
that purpose. 

[4] It is insisted, however, that the assured failed and refused to 
comply with that provision of the policy which required him to "pro- 
duce for examination ail books of account, bills, invoices or other 
vouchers, or certified copies thereof, if originals be lost, at such rea- 
sonable place as may be designated by this company or its représenta- 
tive, and shall permit extracts and copies thereof to be made." A suffi- 
cient answer to the contention, in our opinion, is that made by the 
court below to the effect that the défendant company never designated 
any représentative or any place for such examination. The corre- 
spondence that has been set forth shows, as we hâve said, that the com- 
pany not only suspected the assured of having either directly burned 
the insured property or been in some way concerned therein, but also 
of having sworn falsely in respect to the proofs of loss that he made. 
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The only objections to those proofs of loss which appear to hâve been 
made prior to the institution of the suit are set forth in the letter of 
September 10, 1912, as follows: 

"The list of articles enumerated is only a memorized llst and alao contains 
articles wbich are not items of stock. 

"The amount set forth in sald llst as representing the value are grossly in 
excess of the trtie sound value of said articles, alleged to hâve been destroyed. 

"Under the terms and conditions of your policy you are required to ex- 
hibit the last authentic inventory taken of your stock or a certified copy 
thereof. ïou wlll also supply bills of purchases of stock slnce the last said 
inventory, or if said bills of purchases hâve been destroyed then certified 
copies of the original bills. 

"You are also required to supply a record of your sales made of stock since 
the date of inventory above referred to." 

In his reply to the affirmative matter set up in the ciefendant's 
amended answer, the plaintiff alleged that ail of his books of account, 
bills, invoices, and other papers connected with his business were burn- 
ed by the fire that destroyed the insured property, and there was tes- 
timony given tending to show the truth of those averments. We hâve 
examined the record attentively, and do not find in any of the rulings 
of the trial court, nor in its instructions to the jury, any error for 
which the judgment should be reversed. Such of the requested in- 
structions as correctly stated the law, and which the court refused to 
give, were covered by the charge of the court, which, though much too 
long, as often happens, stated the case fairiy to the jury. 

The judgment is affirmed. 



SOUTHERN PAC. CO. et al. v. GOLDFIELD CONSOL. MILLING & 
TEANSPORTATION CO. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915. Rehearing De- 

nied March 8, 1915.) 

No. 2467. 

1. Commence <S=^91, 95 — Interstate Commerce — Unreasonable Rates — Rép- 

aration — Enforcement. 

Where plaintiff paid freight at an alleged unreasonable rate, répara- 
tion, applied for and awarded by the Interstate Commerce Commission, 
was not a penalty, but could only be recovered as damages, and, on the 
carrier's refusai to pay, an action at law was essentlal for the recovery 
thereof, as authorized by Interstate Commerce Amendatory Act June 29, 
1906, c. 3591, § 5, 34 Stat 590 (Oomp. St. 1913, § 8584), providing that 
such actions shall proceed in ail respects like other civil suits for dam- 
ages, except that on the trial thereof the findings and order of the com- 
mission shall be prima facle évidence of the facts therein stated. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 143, 145 ; Dec. 
Dlg. <g=j91, 95.] 

2. Commerce ®=ï94 — Interstate Commerce^Repakation — Oomplaint. 

Where a complalnt against an Interstate carrier to recover for freight 
paid at an unreasonable rate set forth at length ail the facts stated in 
the findings of the Interstate Commerce Commission, including a finding 
that the rate was unreasonable, and that plaintifC was entitled to recover 
réparation in the sum of $447, together with interest, etc., it was not de- 

©ssFor other cases see same topio £ KEY-N0MBER in ail Key-NumbereU Digests & Indexes 
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fective, becauso it did not expressly allège that plaintlff had been dam- 
aged by the excessive rate. 

[Ed. Note. — For otber cases, see Commerce, Dec. Dig. <S=>04.] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of Calif ornia ; Wm. C. Van Fleet, 
Judge. 

Action at law by the Goldfield Consolidated Milling & Transporta- 
tion Company against the Southern Pacific Company and the Tonopah 
& Goldfield Railroad Company. Judgment for plaintiiï, and défend- 
ants bring error. Affirmed. 

Hugh H. Brown, of Tonopah, Nev., and C. W. Durbrow, of San 
Francisco, Cal. (Wm. F. Herrin, of San Francisco, Cal., of counsel), 
for plaintiffs in error. 

Brown & Baer, of San Francisco, Cal. (Charles h. Brown, of San 
F^rancisco, Cal., of counsel), for défendant in error. 

Before GILBERT and ROSS. Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. The défendant in error on the 9th day of 
August, 1912, filed with the Interstate Commerce Commission a com- 
plaint against the Chicago & Erie Railroad Company et al., alleging 
that it had been charged an unreasonable rate for the transportation 
of a car load of steel window sash from Youngstown, Ohio, to Gold- 
field, Nev., and asking réparation ; it being alleged in the complaint 
that the rate of $3.44 per 100 pounds, published and charged by the 
carriers for transporting that commodity between the points mention- 
ed, was unreasonable, and praying that an order be entered by the 
Commission declaring $1.95 a reasonable rate for such service, and 
that the carriers be required to assess their charge on that basis. A 
hearing of the matter was duly had before the Commission, which 
thereafter rendered its décision holding that the rate complained of 
was unreasonable, and that the rate of $1.95 was a reasonable rate 
for the service, and entered an order directing the carriers to publish 
the latter rate for such transportation, and, finding that the com- 
plainant in that proceeding was entitled to an award for réparation 
against the Southern Pacific Company and the Tonopah & Goldfield 
Railroad Company in the sum of $447, with interest at the rate of 7 
per cent, per annum from November 25, 1910, ordered the said named 
railroad companies to pay to the said Goldfield Consolidated Milling 

6 Transportation Company, on or before July 1, 1913, the said sum 
of money, with such interest. 

The Commission having denied a pétition for a rehearing that was 
filed by the carriers, and the plaintiffs in error hère having ref used to 
make the payment as ordered upon demand duly made by the présent 
défendant in error, the latter commenced this suit in the court below 
to recover the amount of $447, with interest thereon at the rate of 

7 per cent, per annum, so awarded by the Commission, together with at- 
torney's fées in the sum of $250. 

®=Fûr other cases see aame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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The answer filed in the court below by the plaintiffs in error to the 
suit se brought denied that the sum of $250 is a reasonable attomey's 
fee for the bringing and prosecution of such suit, and set up, among 
other things, that no évidence was introduced or offered before the 
Commission, and none heard by it, sufficient to justify its findings and 
décision, specifying in the answer the various particulars in which the 
évidence was claimed to be insufficient, and also set up various circum- 
stances and facts which they contended justified the charge that had 
been pubHshed by the carriers and collected for the transportation of 
the commodity in question. 

The case coming on for trial before the court below — a. jury having 
been duly waived by the parties — the plaintiff in the cause introduced 
in évidence the findings, conclusion, and order of the Interstate Com- 
merce Commission, and also Exhibits Nos. 2, 3, 4, 5, and 6, set out in 
the bill of exceptions. Upon the conclusion of the plaintiff's case, the 
counsel for the défendants announced to the court : 

"We hâve no évidence to offer at ail, your honor, with the exception that 
I ask to hâve the entire transcript and exhibits which were before the Coin- 
mission introduced and considered in évidence in support of the allegationg 
of our ansvrer" 

— which was agreed to. The case, being thus closed, was submitted 
to the trial court, which gave judgment in favor of the plaintiff in 
the action for the sum of $447, with interest thereon at the rate of 
6 per cent, per annum from November 25, 1910, and for costs, to- 
gether with an attorney's fee in the sum of $150. It is from that judg- 
ment that the présent writ of error was taken. 

The findings, conclusion, and order of the Commission (omitting for- 
mal parts) are as f ollows : 

"In October, 1910, complalnant shipped over défendants' Unes from Yoiings- 
town, Ohio, to Goldfleld, Nev., a car load of steel window sash, and parts, of 
the weight of 21,399 pounds, for which transportation charges were col- 
lected at a rate of $3.44 per 100 pounds, on a minimum of 30,000 pounds, 
amounting to $1,032. There was no joint through rate applicable to the 
traffic, and the charges were made up of a commodity rate of $1.30 from 
Youngstown, to Sacramento, Cal., and a class rate of $2.14 from Sacraniento 
to Goldfleld. At the time the shipment moved there was a publlshed com- 
modity rate of 65 cents per 100 pounds on wooden window sash in car loads 
from Sacramento to Goldfleld, which rate is still in force. Complainant con- 
tends that the charges were unreasonable to the extent that they exceeded 
charges that would hâve accrued at a through rate of $1.95 per 100 pounds, 
made up of $1.30 to Sacraniento and 65 cents thence to Goldfleld, or. In 
other words, that the rate on steel window sash should not exceed the rate 
on wooden window sash. 

"In transcontinental tariffs, steel sash and wooden saah are carried at 
the same car load rates, both west-bound and east-bound. Officiai Classifica- 
tion names each article fifth class, in car loads, and Southern Classification 
sixth class. Western Classification accords Iron or steel window sash fourth 
class and wooden window sash fifth class. The former article loads heavier 
than the latter. 

"Défendants say the wlde différence in the rates from Sacramento to Gold- 
fleld is due to the fact that the wooden sash rate applies to forest products 
generally, Including blinds, door sash, moldings, etc. Consldering the two 
commodities from a transportation viewpoint, and the fact that both are 
carried at the same rates in transcontinental tariffs and in the Officiai and 
Southern Classifications, the explanation offered is not convincing. 
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"Upon the facts of record, we are of opinion, and find, that the rate from 
Sacramento to Goldfield, chargea as part of the through rate from Youngs 
town to Goldfleld, was unreasonable to the extent that it exceeded the rate 
eontemporaneously in efEect on wooden wlndow sash In car loads, from and 
to the same points, and a rate not to exceed the wooflen sash rate will be 
prescribed for the future. 

"We further flnd that complainant made the shipment in accordance with 
the above statement.of facts, and pald charges thereon at the rate herein 
found to hâve been unreasonable ; that complainant has been damaged to 
the extent of the différence between the amount paid and the amount which 
it would hâve paid at a combination through rate of $1.95 per 100 pounds, 
made up of $1.30 to Sacramento, Cal., and 65 cents beyond, and that com- 
plainant is therefore entitled to an award of réparation against the South- 
ern Pacifie Company and Tonopah & Goldfield Railroad Company, in the sum 
of $447, with interest from November 25, 1910. An order will be entered ac- 
cordingly. » • » 

"It is ordered that défendants Southern Pacific Company and Tonopah & 
Goldfield Railroad Company be, and they are hereby, notifled and required 
to cease and desist, on or before July 1, 1913, and for a perlod of two years 
thereafter to abstain, from charging, demanding, coUecting, or receiving as 
a part of the through rate from Youngstown, Ohio, to Goldfleld, Nev., their 
présent rate for the transportation of steel window sash in car loads from 
Sacramento, Cal., to Goldfleld, Nev., which rate is found in said report to be 
unreasonable. 

"It is further ordered that sald défendants Southern Pacific Company and 
Tonopah & Goldfield Railroad Company be, and they are hereby, notifled 
and required to establish, on or before July 1, 1913, upon statutory notice 
to the Interstate Commerce Commission and the gênerai public, by filing and 
posting in the manner prescribed in section 6 of the act to regulate com- 
merce, and for a period of two years after said July 1, 1913, to malntain 
and apply to the transportation of steel window sash In car loads from Sac- 
ramento, Cal., to Goldfield, Nev., as part of the through rate from Youngs- 
town, Ohio, to Goldfield, Nev., a rate not in excess of the rate eontempo- 
raneously in effect on wooden window sash in car loads from and to said 
points, which relation of rates is found in said report to be reasonable. 

"And it is further ordered that said défendants Southern Pacific Company 
and Tonopah & Goldfleld Railroad Company be, and they are hereby, author- 
ized and directed to pay unto complainant, the Goldfleld Consolidated Mill- 
ing & Transportation Company, on or before July 1, 1913, the sum of $447. 
with Interest thereon at the rate of 6 per cent, per annum from November 
25, 1910, as réparation on account of a rate charged for the transportation of 
a car load of steel window sash and parts from Youngstown, Ohio, to Gold- 
field, Nev., which rate so charged has been found to hâve been unreason- 
able, as more fuUy and at large appears In and by said report of the Commis- 
sion." 

Exhibit 2, above referred to, is the order of the Commission deny- 
ing the pétition for a rehearing ; Exhibit 3 is a statement of the bill 
of the shipment in question ; Exhibit 4 is a comparative statement of 
commodity rates on iron or steel window sash in certain classification 
districts, including Chicago to Denver, Omaha to Denver, New Orléans 
to Denver, Denver to Falls City, Neb., Sacramento, Cal., to Goldfield, 
Nev., and Youngstown, Ohio, to Goldfield, which statement plainly 
shows discrimination against Goldfield ; Exhibit 5 is a statement show- 
ing that steel window sash and wooden window sash were classified 
alike in varions classification districts of the United States; and Ex- 
hibit 6 is a statement filed before the Interstate Commerce Commission 
by the claimant, setting forth its position with respect to the alleged 
unreasonableness of the rate in question, and pointing out the various 
220 r— 2 



18 220 FEDERAL REPORTER 

tariff références, and per cent, per ton per mile eamings which the 
claimant contended sustained its position in the premises. 

It clearly appears from the exhibits that the Transcontinental 
Freight Bureau provides the same rate for both steel and wooden 
sash, while the rate charged by the plaintiffs in error on wooden ^yin- 
dow sash from Sacramento, Cal., to Goldfield, Nev., is 65 cents, against 
the rate on steel window sash betvveen the same points of $2.14. 

The only additional évidence introduced by either party before ei- 
ther the Interstate Commerce Commission or the court below is the 
testimony of the witness Bostwick, introduced by the plaintiffs in er- 
ror, both before the Commission and the court below, in the endeavor 
to show that the différence in existing conditions in this Western Clas- 
sification district were such as to justify the différence in the charge 
from Sacramento to Goldfield on the two classes of sash. 

[1] It is entirely true that the réparation awarded the défendant 
in error by the Interstate Commerce Commission was not a penalty, 
but could only be recovered by it as damages growing out of the ex- 
cess of charge by the carrier companies, and that in the event of the 
refusai of the latter to pay such damages an action at law was essen- 
tial for the recovery thereof, which action, according to the express 
provision of section 5 of the amendatorv act of June 29, 1906 (34 
Stat. 590, c, 3591 [Comp. St. 1913, § 8584]), is required to "proceed 
in ail respects like other civil suits for damages, except that on the 
trial of such suit the findings and order of the Commission shall be 
prima facie évidence of the facts therein stated," in which action the 
parties were manifestly entitled to a jury trial. In the présent case, 
however, a jury trial was expressly waived by them and the cause 
tried before the court, as bas been stated. Hère, among the findings of 
fact made by the Commission is one to the effect that the défendant 
in error made the shipment in question in accordance with the spécifie 
facts set out in its findings and paid the charges thereon at the rate 
found by the Commission to hâve been unreasonable, and that the de- 
fendant in error was thereby — 

"damaged to the extent of the diflferenee between the amount paid and the 
amount which it would hâve paid at a combination through rate of $1.95 per 
100 pounds, made up of $1.30 to Sacramento, Cal., and 65 cents beyond, and 
that complainant is entitled to an award of réparation against the Southern 
Pacifie Company and Tonopah & Goldfield Railroad Company in the sum 
of $447, with interest from November 25, 1910." 

The fact that the défendant in error was damaged in the particulars 
specified, as well as the extent of such damage, was theretore ex- 
pressly found by the Commission in the présent case; and that find- 
ing of facts, like ail other facts found by it, is, by the Interstate Com- 
merce Act of February 4, 1887, as amended by the acts of March 2, 
1889, and June 29, 1906 (24 Stat. c. 104, 25 Stat. c. 382, and 34 Stat 
c. 3591 [Comp. St. 1913, § 8584]), expressly made prima facie évi- 
dence. Being introduced by the plaintiff on the trial in the court be- 
low, and there being nothing in any of the other évidence given on the 
triai in conflict therewith, it must be hère taken that the plaintiff in the 
case was damaged by the unlawful act of the défendants below, plain- 
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tiffs in error hère, to the extent and in the amounts for which the 
court gave judgment — the statute expressly authorizing, an attorney's 
fee for the plaintiff in the event of such action. 

[2] It is true, as urged on behalf of the plaintifïs in error, that the 
complaint in the présent case does not in terms allège that the plaintiff 
was "damaged" ; but it does set forth at large ail of the facts stated 
in the findings of the Interstate Commerce Commission, and among 
other things alleged as foUows: 

"That on tlie 9th day of August, 1012, and wlthin two years from the 
date of said sbiiiuieut and its cause of action accrued, this plaintife, as com- 
plainant, instltuted a certain proceeding before the Interstate Commerce 
Commission at Washington, D. C, and flled its complaint therein, whereby the 
plaintiff, as such complainant, attacked the rate above mentioned applied 
upon the movement of said steel wiudow sash and parts as unreasunable, to 
the extent that said charges exceeded the charge that would hâve accrued on 
said shlpment upon the basls of wooden window and sash. That said péti- 
tion before the Interstate Commerce Commission was doeketed as No. 5064, 
and that said complainant in said proceeding, in addition to attacking said 
rate as unreasonable, also asked that the said Commission order the défend- 
ants to make réparation to this plaintiff in the sum of four hundred and 
forty-seven ($447) dollars, together with interest thereon from November 
25, 1910. That said défendants flled auswers to said complaint before tlic 
Interstate Commerce Commission, and that issues were duly made and thero- 
after heard and tried, and that the said Interstate Commerce Commission 
thereafter, and upon the 8th day of April, 1913, duly decided said issue and 
filed its written opinion, being No. 2281, containing its conclusions and 
order, a copy of which is hereunto attached and marked 'Exhibit A' aud 
made a part of this complaint. 

"That said report and order were thereupon forthwith duly served upon 
the défendants Southern Pacific Company and Tonopah & Goldfleld Railroad 
Company, and that the said défendants and each of them hâve failed, neg- 
lected, and refused, and still fail, neglect, and refuse, to comply with and 
obey said order of said Commission and pay over to this complainant the 
said sum of four hundred and forty-seven ($447) dollars, together with inter- 
est thereon from November 25, 1910, and that said sum of four hundred and 
forty-seven ($447) dollars, together with Interest thereon, Is stlU due, owing, 
and unpaid from the said défendants to this plaintiff. 

"That the plaintiff has made demand upon the said défendants for the 
payment of said sum of four hundred and forty-seven ($447) dollars, to- 
gether with interest thereon, but said demand has been refused. That said 
plaintiff is compelled to resort to this action for the collection of said sum 
as provided by law, and that a reasonable attorney's fee for the brlnglng, 
prosecuting, and maintaining of this action Is the sum of two hundred and 
fifty ($250) dollars." 

The prayer is as follows: 

"Wherefore plaintiff prays judgment In favor of the plaintiff, Goldfleld 
Consolidated Milling & Transportation Company, against the défendants 
Southern Pacific Company and ïonopah & Goldfleld Railroad Company, for 
the sum of four hundred and forty-seven ($447) dollars, together with Inter- 
est thereon at the rate of seven (7%) per cent, per annum from the 25th day 
of November, 1910, and for ail costs of this action, and for the further and 
additioual sum of two hundred and fifty ($250) dollars as and for an attor- 
ney's fee for the brlnglng, prosecuting, and maintaining of this action for 
the attorneys of record for the plaintiff herein, and for such other and fur- 
ther relief as may be just and proper in the premises." 

It is thus seen that, while the word "damage" is not used in the com- 
plaint, the facts of the case are specifically allégea, as well as the plain- 
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tiff S right to réparation for the alleged wrongs committed by the de- 
fendants to the action, and a prayer for such réparation, the meaning 
of which includes "indemnification for loss or damage; satisfaction 
for any injury; amends." See the Century Dictionary and Cyclopa:;- 
dia. 

We agrée with the court below that the complaint is suffîcient. In 
the case of Lehigh Valley R. Co. v. Clark, 207 Fed. 717, 125 C. C. A. 
235, so much relied upon by the plaintiffs in error, the complaint before 
the Interstate Commerce Commission involved the reasonableness of 
$2 per gross ton on pyrites cinder over the lines of the défendant com- 
panies, from Buffalo, N. Y., to points in the states of Pennsylvania and 
New Jersey. After a hcaring on behalf of the respective parties the 
Commission fonnd and adjudged that tlie rate of $2 was unreasonable, 
and fixed $1.45 as a reasonable and proper rate, but refused réparation 
to the complainant for the différence between the two rates that it h ad 
paid. Subsequently the Commission granted a rehearing upon the 
question of réparation only, and upon that question additional évidence 
was taken and the parties heard in oral argument thereon — the Com- 
mission concluding its second report in thèse words : 

"We now flnd that the rate of •?2 per gross ton, assessed and coUeeted by 
the défendant on the shipments giving rise to complaint, was unjust and 
unreasonable to the extent that it exeeeded the subsequently established rate 
of $1.45 per gross ton. Complainant is entitled to réparation on ail ship- 
ments moving within the period of the statute of limitations." 

In that case, as was expressly stated by the court (207 Fed. 727, 125 
C. C. A. 245), there was no finding, as there is hère, that the complain- 
ant was damaged, and consequently no finding as to the character or 
extent of any such damage — the court saying, among other things : 

"In the second report, In which réparation was awarded, the CommiHsion 
states that additional évidence was taken and the parties were heard in 
oral argument. What this additional évidence was, or what were the facts 
which the Commission found established by it, is nowhere stated In the 
report. So that we hâve nothing In the way of the flndings of facts re- 
qulred by the statute upon which the award of réparation by the Commis- 
sloners was made. The second report does not state that réparation was 
awarded upon any supposed flndings of fact in the tirst report. Nor conld it 
weil hâve been, because the Commission, though finding the charge made by 
the défendant companies to be unreasonable, distinctly declined to find that 
plaintiffs were entitled to réparation. It is reasouable to conclude, there- 
fore, that the award of réparation was made upon the facts established by 
the additional évidence. Section 14 of the Interstate Commerce Act, as 
amended [Comp. St. 1913, § 8582], is peremptory in its requirement that in 
such case the Commission should include in their report the flndings of 
l'act on which their award was made. But even if the référence to the first 
report were sufficient to incorporate ail its statements and supposed flndings 
of fact in the second report, yet the facts of which those statements or 
flndings are the prima facie évidence are wlioUy Insuflîcient to support the 
plaintiffs' claim for damages." 

The case of PennsT,-îvaiiia Railroad Company v. International Coal 
Company, 230 U. S. "l84, 33 Sup. Ct. 893, 57 L. Ed. 1446, involved 
various transactions growing out of illégal rebates paid by the railroad 
Company. In the ascertainment of the damages claimed many ques- 
tions and considérations entered. We therefore think that case inap- 
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plicable to the présent one, where, as has been seen, there was but a 
single transaction, the illegality of which was déterminée by the Inter- 
state Commerce Commission, which expressly found as a fact that the 
complainant was damaged in a certain specified sum, which finding is 
by the statute made prima facie évidence, and which évidence was in 
no respect overcome by any other proof made in the case. 
The judgment is affirmed. 



STEOECKER v. PATTBRSON et al. 

(Circuit Court of Appeals, Mnth Circuit February 1, 1915.) 

No. 2411. 

1. Mines and Minerals ®=»55 — Convetance of Mining Claim — Right to 

Royalties. 

Where the owner of an undivided Interest In a mlnlng clalm, who had 
leased the entlre clalm from hls co-owner under a lease provldlng that 
he should possess and work the entlre clalm, Includlng hls Interest, under 
the terms of the lease, sublet the clalm to another, reserving a percentage 
of the gross output, and thereafter conveyed hls undivided interest to hls 
wlfe, the wlfe did not thereby become entltled to ail of the royalties re- 
served in the sublease, as agalnst the trustée In banlcruptcy of her hus- 
band's estate. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dlg. §§ 153- 
165; Dec. Dig. <g=»55.] 

2. Bankbuptct ®=»303 — Actions bt Trustée — Evidence. 

lu a suit by a trustée In bankruptcy to set aside a conveyance by a 
husband to hls wlfe as a fraud upon creditors, évidence held sufflcient to 
cast upon the défendants the burden of showlng the good falth of the 
conveyance, so that it vf&s error to dismiss the suit at the close of the 
complainants' évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 458-462; 
Dec. Dig. <3=:»303.] 

Appeal from the District Court of the United States for the First 
Division of the Territory of Alaska; F. E. FuUer, Judge. 

Suit by Edward Stroecker, as trustée of the estate of H. J. Patterson, 
a bankrupt, against Mariam A. Patterson and H. J. Patterson. Decree 
for the défendants, and complainant appeals. Reversed and remanded 
for new trial. 

McGowan & Clark and Harry E. Pratt, ail of Fairbanks, Alaska, for 
appellant. 

A. R. Heilig, of Fairbanks, Alaska, for appellee Mariam A. Patter- 
son. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This suit was brought by the trustée of the 
estate of a bankrupt to set aside a conveyance made by him to his wife 
of an undivided one-fourth interest in a certain placer mining claim 
called Pat Daly Bench, situate on Ester creek, Alaska, on the ground 
of alleged fraud in the making of such conveyance, and also to restrain 
the défendants, husband and wife, from demanding and receiving from 

^=3FoT ottier cases see same topic & KQY-NXIMBSR lu aU Key-Numbered Dlgests & Indexes 
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the lessee of the entire claim 5 per cent, of the gross output of the gold 
thereof — the complaint alleging, among other things, in substance, that 
on the 27th day of November, 1911, the défendant H. J. Patterson, be- 
ing then insolvent and unable to pay his then creditors, for the purpose 
of hindering, delaying, and defrauding them, executed to his wife, the 
défendant Mariam A. Patterson, a deed conveying ail of his interest, 
to wit, an undivided one-fourth, of the mining claim mentioned, which 
his said wife took and since holds in trust for her husband, to aid him 
in cheating his creditors ; that prior to that alleged f raudulent convey- 
ance the husband held a lease of the whole of the said mining claim, 
which lease he, prior to his adjudication in bankruptcy, assigned for a 
valuable considération to one H. C. Hamilton, who is still the owner 
and holder thereof, and under which he is mining the said claim upon 
the terms and conditions of the original lease thereof to H. J. Patter- 
son, and of the sublease of the latter to him ; that under such terms 
and conditions the défendant H. J. Patterson was entitled to receive 
from Hamilton's opérations of the property 5 per cent, of the gross 
output of the ground ; that the interest of the said H. J. Patterson un- 
der the lease has never been assigned to any one; that his wife, the 
said Mariam A. Patterson, claims to be the assignée of ail benefits un- 
der the lease, and to be entitled to receive the said 5 per cent, of the 
gross minerai output of the claim, by virtue of the alleged fraudulent 
conveyance made to her by her husband of his undivided one-fourth 
interest in the claim ; that on or about May 8, 1912, Hamilton made 
his first clean-up of the dump extracted by him from the claim during 
the spring of 1912, and that at the time of such clean-up the défendants 
Patterson demanded of him the payment of 5 per cent, of the gross 
output thereof, which demand was refused by the said Hamilton, who 
still has the said 5 per cent, of the output in his possession, and that 
the said Hamilton will, from time to time as the said winter dump is 
cleaned up, hâve other sums of money realized therefrom, 5 per cent. 
of which the défendants Patterson will claim and receive from the said 
Hamilton, unless restrained therefrom by the court; that the said 
Mariam À. Patterson is insolvent, and that if she secures possession 
of the said 5 per cent, of the gross output of the claim the same will be 
lost to the creditors of her husband and to the trustée, plaintifï in the 
suit ; that the said Mariam A. Patterson has no right to or interest in 
any of the said gold, and that the plaintiff, as such trustée, is entitled to 
receive the said 5 per cent, of the gross output of the claim, to be ap- 
plied towards the payment of the creditors of the said bankrupt. The 
prayer of the complaint is for the appointment of a receiver to take and 
receive the said 5 per cent, of the gross output of the claim until the 
title thereto can be determined, or that the same be ordered paid into 
the registry of the court; for a temporary order restraining the de- 
fendants Patterson, their agents, etc., from demanding or receiving any 
portion of the said 5 per cent, of the said gross minerai output; and 
for a decree adjudging the deed from the husband to his wife fraudu- 
lent and void, and that the défendant Mariam A. Patterson convey the 
said undivided one-fourth interest in the said claim to the plaintifï, as 
trustée of the creditors of the défendant bankrupt. 
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The husband and wife answered separately. The answer of the wife, 
among other things, denied that the deed from the husband to her was 
niade for any f raudulent purpose, and in effect set up that on the 19th 
day of September, 1910, James Wickersham was the sole ovvner of the 
said mining claim, and on that day entered into an agreement with the 
said H. J. Patterson, whereby he agreed to convey to the said Patterson 
an undivided one-fourth interest in the claim, if Patterson would sink 
a hole upon the claim to bed rock, and do the assessment work thereon 
for the year 1910, to which conditions the latter consented, "but desir- 
ed to use what money he had for other purposes, and therefore, with 
the knowledge and consent of the said Wickersham, agreed with this 
défendant (the wife) that, if she would pay with her own funds the ex- 
pense of sinking such hole to bed rock and of doing said assessment 
work, she should be entitled to receive and would receive a conveyance 
of said quarter interest, instead of said H. J. Patterson"; that in pur- 
suance of the agreement last mentioned the défendant Mariam A. Pat- 
terson did, at her own expense, cause to be sunk, on the 20th and 21st 
days of September, 1910, a hole to bed rock, and did cause to be donc 
upon the said claim the assessment work for the year 1910, for ail of 
which work she paid to the persons doing the same the sum of $225, 
ail of which was her separate property, in which her husband had no 
interest ; that bef ore Wickersham had time to exécute a deed convey- 
ing a quarter interest in the claim, as he had agreed to do, he left 
Alaska, and did not return until late in the fall of 1911, at which time 
her husband requested him to convey the said quarter interest to her, 
"upon the ground that she had performed the conditions of said con- 
tract, but the said Wickersham pref erred to, and did, make such deed 
to the said H. J. Patterson, without the knowledge or consent of this 
défendant (the wife), and delivered the same to said H. J. Patterson on 
or about the lOth day of November, 1911, but with the express under- 
standing, had between the said Wickersham and the said H. J. Patter- 
son, that the latter would convey the bare légal title to said quarter 
interest so received by him to this défendant (the wife) ; that there- 
after, when this défendant learned that said deed had been made and 
delivered to said H. J. Patterson, she demanded from him a conveyance 
of the légal title to her in pursuance of his said agreement with her, 
whereupon said H. J. Patterson did, on the evening of November 27, 
1911, by deed convey to this défendant the légal title to said quarter 
interest then held by him," which interest she bas ever since owned, 
and now owns, and in which her husband never had any interest, ex- 
cept the bare légal title. The answer of the husband was substantially 
to the same effect. Both answers denied that the conveyance in ques- 
tion was made for any f raudulent purpose. 

The record shows that on the coming on of the cause for trial the 
plaintiff introduced in évidence the contract between Wickersham ^nd 
H. J. Patterson, the lease made by the former to the latter of the entire 
claim, the sublease of the claim by Patterson to Hamilton, the convey- 
ance from H. J. Patterson to his wife, Mariam A. Patterson, and the 
oral testimony of H. J. Patterson and of two other witnesses, John 
Junkin and E. R. Peoples. Upon the conclusion of that évidence the 
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court below granted the défendants' motion to dismiss the suit, and in 
its judgment dismissing it appears the foUowing respecting the 5 per 
cent, of the gross amount of gold taken f rom the claim by the lessee, 
Hamilton : 

"And it further appearing from the records of this action that, on tlie 
17t]i day of May, 1912, an order was made in tliis cause, directing H. C. 
Hamilton, as lessee of the Daly Bench, descrlbed in the complaint hereln, 
[to] deposlt with the clerk of this court 5 per cent, of the gross amount of 
gold mined by hlm upon said minlng claim during the pendency of this action, 
as royalty accruing to the owner of the undivided one-fourth interest in 
said Daly Bench, the title to which Is in controversy in this action, to be held 
to await the détermination thereof, and that the value of the said 5 per 
cent, of the gross amount of gold so mined by the said Hamilton is $5,1T4.6G. 
It is further ordered that, in the event that, within ten days from the date 
of this judgment the plaintiff has not flled with the clerk of this court a 
supersedeas bond, approved by the court, for an appeal from this judgment, 
the clerk of this court pay to the said Mariam A. Patterson, or her attor- 
ney, A. R. Heilig, the said sum of $5,174.66, if said gold dust or money has 
been deposited with him, and that, if the said Hamilton has deposited said 
gold dust with the American Bank of Alaska, then said bank pay said sum 
to the said Mariam A. Patterson, or her said attorney." 

[1] The contract of September 19, 1910, between Wickersham and 
H. J. Patterson, after reciting the ownership and possession by Wick- 
ersham of the claim, and the désire of Patterson to prospect it and to 
take a lease thereof for its future working, provides, among other 
things, that : 

"In considération of the slnklng of a hole from the surface to bed rock 
thereon, for the purpose of prospecting the said ground and determlning its 
value, by the party of the second part [Patterson] at his own expense, the 
party of the flrst part [Wickersham] does hereby agrée to make, sign, and 
deliver to the party of the second part a quitclaim deed to an undivided one- 
fourth interest in the said premises. The party of the second part under- 
takes hereby, in considération of said agreement and transfer, to sink said 
hole upon the said premises, and to do the assessment work for the year 
1910 without any expense whatever to the party of the flrst part. In fur- 
ther considération of the rents, royalties, covenants, and agreements herein- 
after reserved, and by the said party of the second part to be kept, paid, and 
performed, the party of the flrst part does hereby grant, démise, let, and 
lease unto the said party of the second part the whole of the said premises 
together with ail the appurtenances. • • * And in considération of the 
said démise the said party of the second part does covenant and agrée to 
and with the said party of the flrst part as follows, to wit: To enter upon 
said demised premises within a reasonable time after the signing and seal- 
ing of thèse présents, and to dig, excavate, bore, or otherwise sink one hole 
from the surface to bed rock upon said claim, for the purpose of prospecting 
the said ground and dolng the assessment work for the year 1910." 

Under and pursuant to that lease Patterson, according to the évi- 
dence, caused two holes to be sunk on the claim, the first to bed rock 
at a depth of 100 feet, and the second to a depth of 125 feet. He then 
left the Daly Bench claim and went elsewhere to work. Thereafter, 
and in the year 1911, the holders of a mining claim called Happy Home 
Association claim, which adjoined the Daly Bench claim, took posses- 
sion of the latter, claiming it to be a part of their claim ; and such was 
the condition of afifairs on the return of Wickersham to Alaska; the 
dispute being compromised in and by a written agreement exec.uted 
November 8, 1911, by the holders of Ûie Happy Home location on the 
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one part, and by Wickersham and H. J. Patterson on the other, which 
compromise awarded to the Happy Home claimants a strip only of the 
Daly Bench claim. 

Shortly before the exécution of that compromise agreement, to wit, 
October 12, 1911, Wickersham had executed to H. J. Patterson a sec- 
ond lease of the Daly Bench claim for a term extending to October 12, 
1915, reciting, among other things, the ownership by Wickersham of 
the undivided three-fourths thereof and the ownership by H. J. Patter- 
son of the remaining one-fourth, and reciting that Patterson had ap- 
plied to Wickersham for a lease covering the entire claim upon certain 
terms and conditions, which Wickersham thereby granted ; the instru- 
ment further reciting, among other things, that : 

"As part considération of this lease the party of the second part [H. J. 
Patterson] agrées that hls undivided one-fourth interest In said premlses 
shall be covered and included in the ternis of this lease, and shall also at 
ail times be subject to any debts, defaults, or damages resulting from the 
working under this lease, or for violation thereof, and the said Daly claim 
shall at ail times be worked and considered as a whole between the parties 
hereto, and ail subject to the terms of this lease ; and it is especially agreed 
that the party of the first part [Wickersham] shall hâve a flrst lien upon 
the whole of the output of the whole of the Daly claim, Including the un- 
divided one-fourth interest of the party of the second part, for the payment 
of the royalty reserved to the party of the flrst part and the performance 
of the terms of this lease." 

The last-mentioned instrument further imposed upon the lessee the 
obligation to begin work upon the leased property within 30 days from 
its exécution, and thereafter to continuously maintain possession of 
the property and mine the same in a good and minerlike manner, and, 
among various other terms and conditions, the following : 

"And the party of the second part [H. J. Patterson] does hereby specially 
agrée not to assign this lease or lay, or any interest therein or thereunder, 
and not to sublet or sublease the said demlsed premlses, or any part there- 
of, nor to permit the same, nor any part thereof, nor any interest therein, 
to pass to any other person whatever, without the written consent of the 
party of the flrst part [Wickersham] had and obtained, and this prohibition 
shall extend to the undivided one-fourth Interest belonging to the party of 
the second part as fuUy as to the Interest belonging to the party of the 
first part." 

The deed from Wickersham to H. J. Patterson of the one-quarter 
interest in the claim was made October 14, 1911, and contained this 
recitation : 

"Said conveyance is made in considération of the doing of the assessment 
work thereon by the vendee in the year 1910, in compliance with the United 
States statute." 

That deed was recorded at the request of Patterson. The deed from 
the latter to his wife was made November 27, 1911, expressing a con- 
sidération of $1 and quitclaiming to her "ail his right, title, and interest, 
being an undivided one-fourth interest," in the Daly Bench claim. That 
deed did not purport to convey to the défendant Mariam A. Patterson 
any part of her husband's interest in the amount then due or afterwards 
to become due to him from Hamihon under the lease by which the lat- 
ter worked the ground, and certainly did not convey to her any part of 
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the 5 per cent, of the gross minerai output which was derived f rom the 
undivided three-fourths of the claim owned by Wickersham. It is 
therefore impossible to sustain the judgment of the court below, award- 
ing to the défendant Mariam A. Patterson the whole of the 5 per cent. 
of the minerai output of the claim realized by Hamilton in the working 
of the claim under the lease assigned to him. 

[2] Besides, while the défendant H. J. Patterson testified that his 
wife paid out of her separate property for the sinking of the two holes 
on the Daly Bench claim, in considération of which he had told her 
that she should hâve the quarter interest agreed by Wickersham to be 
conveyed to him, the testimony of the witnesses Peoples and Jur.kin 
clearly tended to sustain the contention of the complainant in the suit 
that the conveyance of that quarter interest by Patterson to his wife 
was for the purpose of defrauding his then creditors. Junkin testified, 
among other things, that he was working for the said H. J. Patterson 
during the spring and summer of 1911 on a claim situated on Engineer 
creek, during which time Patterson told him of the striking of pay 
ground by Horner & Co. next to the Daly Bench claim, and that he and 
Patterson at the time talked of working the latter claim in conséquence 
of that strike; the witness, in answer to questions, saying: 

"He [Patterson] talked about It quite often. Afterwards, I think In the 
latter part of October, or early in November, one day Mr. Peoples was ont 
tliere — (iuternipted). Q. Wiiat was Mr. Peoples' purpose there, if you 
know? A. I had an Idea, but I didn't know for a fact. lîut Mr. Patterson 
did tell me that Peoples was out there and was pressing him for money. Q. 
Was whatî A. Was pressing him for money. Q. Yes? A, And he said, if 
they kept on pressing him, that he would put the Eva creek property in 
his wife's name, and would let Mr. Peoples and the rest of his creditors do 
whatever they liked about it. But he said that he would guarantee the 
men's wages out of the Eva creek property, provided he couldn't make the 
Last Chance Association (on Engineer creek) lay pay. Q. When you said 
'Eva creek property,' what property was mentioned? A. The Daly Bench. 
Q. Did he use the ternis interchangeably, the Eva creek property and the 
Daly Bench? A. Sometiraes he called it the Daly Bench, and sometimes the 
I5va creek property. Q. What did you say then? A. I asked him why he 
hadn't it in his wife's name long ago, if he expected they were going to make 
trouble for him. He said, if he put in his wife's name, it would hurt his 
crédit still further." 

And the witness Peoples, after testifying that H. J. Patterson was 
indebted to him in the sum of about $4,000, further testified, among 
other things, as follows : 

"On the 15th of November I received a check from Mr. Patterson for 
$1,000, and we were unable to get it cashed. Well, Mr. Patterson at that 
time told us from the following clean-up that he would take that up. This 
he failed to do, and I should judge about a week later I had a conversation 
with him concerning other property that he had. Q. Had you in the meau- 
time seen any record, or heard anythlng about any deed being recorded, 
conveying to him an Interest in the Daly Bench on Eva creek? A. Yes, sir. 
Q. Now, where did the conversation take place? A. In the office of the 
store. 

"Mr. Heilig: When was this that you saw the record? A. It was just a 
day or so, I judge, after, or a few days after, the conveyance to Patterson. 

"Mr. Clark: Q. From Judge Wickersham? A. Yes, sir; I believe it waa 
from the judge. Q. Who called your attention to the fact that the convey- 
ance had been made? 
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"The Court: What conveyance? 

"Mr. Clark: From Judge Wickersham to Patterson of an Interest In the 
Daiy Bench. Q. WJio called your attention to the fact that a conveyance 
had been madeî A. I noticed it In the paper, and Mr. Stroecker also called 
my attention to It. Q. Mr. Stroecker was then and is now in your employ? 
A. Yes. Q. And Mr. Stroecker Is now trustée in bankruptcy in thls H. J. 
Patterson matter? A. Yes, sir. Q. And is the plaintlfif in this action? A. 
Yes, sir. Q. That was before the bankruptcy proceedings were Institutedî 
A. Yes, sir. Q. Just tell what you did after you ascertained that that 
transfer had been niade from Judge Wickersham to Mr. Patterson. A. I 
asked Mr. Patterson if he would not give us security on his interest in this 
ground. Q. What ground? A. The ground on Ester creek. Q. Do you mean 
Ester creek, or Eva creek î A. Of Eva creek, tributary of Ester creek. Q. 
Is that the Daly Bench that you are referring to? A. Yes, sir; and he in- 
formed me at that time that through an arrangement with Mr. Wickersham 
that he couldn't give any security on that ground or transfer it in any man- 
ner. That was the sum and substance of the conversation. Q. What did he 
say about the ownership of that interest? A. ïhere was nothing said re- 
gardiug that. Q. What did you say to him? Remember, as near as you 
can, the words you used to him in asking for security. A. I suggested to 
him that he had a quarter interest in that, and he should put it up as se- 
curity. Q. Did he deny that he had a quarter interest? A. No, sir. Q. The 
reason he gave you for not putting it up was that he had a written agree- 
ment — (interrupted). A. With Judge Wickersham. Q. (continuing) — With 
Judge Wickersham whereby he couldn't incumber it? A. Yes, sir. Q. Did 
you talk with him anything about the possibility of that ground producing 
any money, or anything of that klnd? A. I think not at that time. Q. Did 
you ever hâve any other conversation with him at any other time about that 
particular propertyî A. No, sir; that is, not that I remember of now. Q. 
Did you reçoive any information thereafter that he had conveyed that quarter 
Interest to Mrs. Patterson? A. Yes, sir. Q. How long after that, if you 
remember? A. I should judge it would he two weeks after that. Q. Did 
you hâve any talk with him after you saw that he had conveyed it to Mrs. 
Patterson? A. Xo, sir. Q. Shortly after that, you instituted suit in this 
court agalnst him, did you not? A. Yes, sir. Q. Then, thereafter, insti- 
tuted an action to set aside tlie conveyance? A. Yes, sir. Q. And after this 
bankruptcy proceeding was instituted, that suit was practlcally abandoned, 
and a similar suit was instituted by tlie trustée in bankruptcy, the présent 
plaintifC in this action? A. Yes, sir." 

In view of the foregoing testimony, and of ail of the circumstances 
of the case, we think it clear that the burden was thereby cast upon the 
défendants to show the good faith and honesty of the conveyance in 
question, and that the court below was therefore in error in dismissing 
the suit upon the conclusion of the complainants' évidence, for the law 
is well settled that entire fairness is required in dealings between hus- 
band and wife, so far as they afifect the rights of creditors. 

The judgment is reversed, and the cause remanded to the court be- 
low for a new trial. 
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GREAT LAKES COAL & DOCK CO. v. SEITHER TRANSIT CO, 

(Circuit Court ot Appeala, Eighth Circuit January 12, 1915.) 

No. 4159. 

L Shippinq ®=»150 — Carbiage or Goods — Feeioht — Peesons Liablk. 

Défendant, whieh as owner of a coal dock and as agent for tlie owner 
and sliipper received for storage and forwarding a cargo of coal, re- 
ceipting for the same on a shipping bill or mémorandum presented by the 
master of the ship, vvhicli showed the cargo to be consigned to the shipper 
in care of défendant, did not hâve such interest in the coal as rendered 
it liable for the freight. 

[Ed. Note.~For other cases, see Shipping, Cent. Dig. §§ 225, 226, 511 ; 
Dec. Dig. <S=150.] 

2. Shipping <S=>150 — Caebiage or Goods — Fkeight — Pebsons Liabij:. 

Where, in such case, the shipping bill did not disclose the rate of 
freight, but défendant had been advlsed by the owner of the intended 
shlpment and requested to pay the freight thereon at a specifled rate, 
which It did, being reimbursed therefor by the owner, the fact that the 
owner had subsequently agreed with the carrier to pay a higher rate did 
not charge défendant with Uability for the excess, in the absence of an 
agreement by it to pay the same. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §1 225, 220, 511 ; 
Dec. Dig. <g=150.] 

3. CusTOMs AND Usages ®=»11, 17 — Scope and Effect — Vabying Terms ov 

CONTBACT. 

A custom or usage is only admissible to explairi the terms of a contraet 
when they are uncertain, equivocal, or obscure. It is not admissible to 
make a contraet, or to controvert or vary the plain terms of a contraet 
when one exists. 

[Ed. Note.~For other cases, see Customs and Usages, Cent. Dig. §§ 22, 
34; Dec. Dig. ©=11, 17.] 

Appeal from the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Suit in admiralty by the Seither Transit Company against the Great 
Lakes Coal & Dock Company. Decree for libelant, and respondent 
appeals. Reversed. 

H. A. Carmichael, of Duluth, Minn. (Washburn, Bailey & Mitchell 
and A. C. Gillette, ail of Duluth, Minn., on the brief), for appellant. 

H. R. Spencer, of Duluth, Minn. (Holding, Masten, Duncan & 
Leckie, of Cleveland, Ohio, on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and REED. Dis- 
trict Judge. 

REED, District Judge. The Seither Transit Company, a corporation 
duly enrolled and licensed by the United States for the carriage of 
freight upon the Great Lakes and their Connecting waters in the United 
States, sued the Great Lakes Coal & Dock Company in admiralty to 
recover a balance of some $2,450, with interest, alleged to be due it 

^ssFor other cases see same toplc & KEY-NUMBER lu ail Key-Numlered Digeste & Indexe» 
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upon a contract for the carriage of a cargo of coal weighing 6,108 tons 
and 700 pounds, from the port of Toledo, Ohio, to Superior, Wis., at 
the rate of 70 cents per ton. The Hbel allèges that the cargo was con- 
signed to the Great Lakes Coal & Dock Company, and that it is liable 
to the Transit Company for the freight thereon at 70 cents per ton, of 
which it has paid only $1,832.40. It also allèges a spécial agreement of 
the défendant to pay to the Transit Company the 70-cent rate ; also a 
gênerai custom, known to the défendant, for receivers of cargoes of 
coal upon the Great Lakes to pay the freight charges thereon. 

The défendant admits the delivery of the cargo at its dock in Su- 
perior, but claims that it received the same only as agent of the White 
Oak Coal Company, to whom it was consignée! in care of the défend- 
ant; that it paid the freight thereon, amounting to $1,832.40, at the 
request of and as agent only of said White Oak Coal Company, and 
not otherwise, which amount that company repaid to it ; and dénies ail 
other articles of the hbel. The hearing resulted in a decree for the 
Transit Company for the amount claimed, and the défendant appeals. 

The testimony shows without substantial dispute, that the appellant. 
which will be called the défendant, a Minnesota corporation, was in 
December, 1912, the owner of a dock upon Lake Superior, located at 
Superior, Wis., and there engaged in dealing in coal upon its own ac- 
count and receiving consignments of coal from vessels navigating the 
Great Lakes for itself and others. About November 20, 1912, Mr. 
Becker, the manager of the boats of the Transit Company, made a 
verbal agreement with the L. C. Ayers Coal Company at Toledo, Ohio, 
as agent for the White Oak Coal Company, a corporation engaged in 
mining and shipping coal, for the shipment of a cargo of coal for the 
White Oak Coal Company from Toledo to Superior, Wis., in the steam- 
er Grammer, a boat of the Transit Company, at 30 cents per ton. It was 
then contemplated that the cargo would be shipped before midnight 
November 30th, when insurance upon vessels navigating the Great 
Lakes would expire; and it was agreed that if the Transit Company 
paid additional insurance upon the vessel the Ayers Company would 
pay it. The boat was to be loaded as soon as it arrived at Toledo. It 
did arrive at that port about 6 o'clock in the afternoon of November 
29th, but it was not loaded in time for the boat to clear for Superior 
until about noon of December Ist, for whose fault does not appear. 
When the boat was loaded a mémorandum, made by the Railroad Com- 
pany which brought the coal to the dock at Toledo, was delivered to 
the ship, reading as f ollows : 

"Form 167. 
"No. 634. O. C. 109. Toledo, O., 12—1, 1912, 

"Shipped in good order by W. O. C. Co., for account and risk of whom it 

may concern, on board the Grammer, whereof is master, now lylng in 

the port of Toledo, Ohio, and bound for Superior, the followlng articles, to 
be delivered in like good order at the port of destination (the dangers of navi. 
gatlon, fire, collisions, and breakage of canals only excepted) unto the con- 
signée named in the margin or to assigns. 

"In witness whereof, the master of said vessel hath affirmed bills of 
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ladlng of this ténor and date, one of which accompllshed, the other to stand 
vold. 



"White Oak Coal Co. 

% Grt. Lakes C. & D. Co. 

"Superior, Wis. 6108 tons 700 Ibs. 

"Cargo Recd. 

"Great Lakes Coal & Dock Co. 
"W. Somershleld, Supt. 
"Other coal in hatches 1-3-8-10-12. 

"V. H. Palmer." 

Who V. H. Palmer is does not appear. This mémorandum, though 
not signed by either the C. L. Ayers Coal Company or the master of the 
vessel, was accepted by the master as a shipping bill of the coal. The 
master of the ship (Captain Burns) recognized the receipt thereon as 
the receipt given him for the cargo upon its delivery at the dock of 
the défendant company in Superior. After the boat cleared for Su- 
perior, another writing was prepared in the office of the C. L. Ayers 
Coal Company, of Toledo, reading as follows : 

"The C. L. Ayers Coal Company, 
"Coal and Coke. 
"Cleveland, Ohlo. 
"Xo. 4. Toledo, Ohlo, Dec. Ist, 1912. 

"Shipped in good order and condition by the O. L. Ayers Coal Company, as 
agents and forwarders, for aceount and at the risk of whom it may concern, 

on board the str. Grammer whereof is master, bound from this port 

for Superior, Wis., the foUowing coal as hère marked and described, to be de- 
llvered in Uke good order and condition as addressed on the margin, or to 
his or their assigns or consignées, upon paying the frelght and charges as 
uoted belovv (dangers of navigation, fire, and collision escepted). It is also 
agreed that the shipper shall be held blameless for any delay in discharging 
cargo. 

"Consignée and Destination Description. 

"White bàk Coal Co., 

"Superior, Wisconsin, 

"% Great Lakes Coal & Dock Co. 6,108 tons 700 Ibs. 

"Frelght 70 cents per ton, 
free in and free out to 
vessel. 

"$4 275 85 
"[Slgned] The C. L. Ayers Coal Co." 

This bill was prepared in the office of the C. L. Ayers Company at 
Toledo some two or three days after the Grammer cleared that port for 
Superior. A clerk in that office testified : 

"That he had no recollection of handling this bill, and could not say that 
it or a copy thereof was mailed to the défendant, but that he knew of no rea- 
son why a copy should not hâve been mailed to it, as In other cases." 

The Transit Company paid additional insurance upon the boat equal 
to about 40 cents a ton upon the coal, and this amount by agreement 
with the Ayers Company was added to the 30-cent rate agreed upon, 
and the rate of freight at 70 cents per ton was noted upon this bill 
after the Grammer left Toledo for Superior. No rate was specified 
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upoii the first bill, upon which the défendant receipted for the coal, 
and neither that bill nor this bill of lading, so-called, was signed by the 
master or owner of the vessel. 

The Grammer arrived at Superior about December 5th, and the 
cargo was delivered at the dock of the défendant, and its superintend- 
ent made the receipt shown upon the shipping bill first above mentioned. 
Nothing was then said about the freight by the master to the super- 
intendent. The master testified as f ollovvs ; 

"Q. What dld you do In regard to your freight? 

"A. Why, I got a telegram f rom Mr. Becker saying for me to coUect freight 
at 70 cents per ton and send him check for that amount. I tried to do so, but 
the superintendant said it was ail right ; we would get our freight ; it would 
conie f rom St. Paul. Nothing was said about the 70-cent rate at the time of 
the arriving ; it might hava been after we started to unload two or three 
hours ; but before we were unloaded the matter of the 70-cent rate was up. 

"Q. And he [the superintendent] agreed on behalf of hls people to pay it, 
and said that the check would corne from St Paul?" 

(ObjecteU to as incompétent and no proper foundation laid. Objection over- 
ruled at the hearing.) 

"A. Yes; said the check would come, and that it would be ail right. I had 
carried coal in the Grammer before to the Great Lakes Coal & Dock Com- 
pany under Mr. Becker's management; but I had not on those occasions 
taken up the matter of freight with the défendant." 

Mr. Becker, the manager of the boat, was recalled, and testified 
that the Great Lakes Coal & Dock Company paid the freight on previ- 
ous occasions. 

"Q. And they paid you the freight on this cargo? 

"A. Tes; part of It; whatever has been paid they paid. Thèse previous 
cargoes were shipped by Mr. Ayers and consigned to the Great Lakes Coal & 
Dock Company. This cargo was consigned to the White Oak Coal Company, 
'care of Great Lakes Coal & Dock Company.' " 

The président, who was also manager of the défendant company, 
testified that about November 20, 1912, he was informed that the 
White Oak Coal Company was about to ship the défendant a cargo 
of coal from Toledo upon which the freight was to be 30 cents per 
ton; that défendant was requested by that company to pay that 
amount of freight upon receipt of the cargo; that shortly after its 
receipt the défendant paid the Transit Company 30 cents per ton upon 
the shipment, amounting to $1,832.40, which amount the White Oak 
Coal Company repaid to it ; that if the défendant had paid more than 
that upon the cargo, the White Oak Coal Company would not hâve 
reimbursed it for the payment in excess of 30 cents per ton ; that 
the C. L. Ayers Company was not the agent of the défendant for the 
shipment of this coal ; that in receiving the cargo the défendant acted 
only for the White Oak Coal Company, with whom it had arrange^ 
ments for the receipt and storage of coal consigned to it in càre of 
the défendant at an agreed compensation. He also testified that 
cargoes of coal consigned to the défendant during the season of 1912, 
upon which it paid the freight for itself , belonged to the défendant ; 
that cargoes consigned to the White Oak Coal Company or other 
companies in care of the défendant were not owned by the défend- 
ant, but were the property of the White Oak Coal Company or other 
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companies to whom they were consignée! in care of the défendant; 
that when it paid the freight upon such consignments it was at the 
request of the White Oak Coal Company or other company owning 
the coal, and the amount so paid was reimbursed to the défendant by 
such other companies. 

Mr. Somershield, the dock superintendent of the défendant at Su- 
perior, testified as follows: 

"When Captain Burns of the steamer Grammer brought the cargo of coal 
to the dock of the défendant about December 5th, he asked me if the freight 
was to be paid at Superior. I told liim, 'No ; I had nothing to do wlth that ; 
that was to be takeia care of at Minneapolis.' He never said anything to me 
about the rate of freight, whether it was 30 cents or 70 cents per ton." 

[1,2] Upon thèse facts, may the Transit Company recover from 
the défendant the unpaid charges upon this shipment of coal? 

It is undisputed that the White Oak Coal Company was the owner 
of this cargo of coal when it was shipped from Toledo and when it 
arrived at its destination in Superior, and that défendant had no in- 
terest in the transaction other than to receive the coal for that com- 
pany, pay the freight thereon at the rate of 30 cents per ton, and hold 
it for the White Oak Coal Company. The first bill, upon which the 
defendant's superintendent receipted for the cargo, manifestly does 
not bind the défendant by its acceptance of the coal to pay the freight 
thereon at any particular rate, for none is specified upon that bill. 
The second bill was not made until two or three days after the vessel 
carrying the cargo left Toledo for Superior. When it was mailed to 
the défendant, if at ail, does not appear. It was not signed by the 
master of the vessel, and if accepted by the manager of the Transit 
Company it is binding only between that company and the Ayers Coal 
Company, and not upon the défendant, unless it has in some manner 
agreed to its terms. If the défendant can be regarded as a consignée 
at ail of this coal under this bill, it is only as agent of the White Oak 
Coal Company, who upon the face of the bill is the consignée, and 
the défendant but the caretaker or agent of the consignée. Upon such 
a consignment the caretaker or agent acquires no interest in the goods, 
except to receive them and deliver or account for them to the owner. 
Grove v. Brien, 8 How. 429, 12 L. Ed. 1142; Dart v. Ensign, 47 N. 
Y. 619; Hutchinson on Carriers, Sec. 450. 

In Grove v. Brien, 8 How. 429, 12 L- Ed. 1142, the facts were that 
Brien, being the owner of a quantity of nails and indebted to Grove, 
Gilmore, and William Fowle & Sons, shipped the nails by boat un- 
der a receipt from the master and owner thereof as follows: 

"Received of John McP. Brien 500 kegs of nails, to be delivered to William 
Fowle & Sons, Alexandria, D. 0., for the use of Robert Gilmore, Baltimore, 
in good order." 

And on the same day he sent a letter, directed to Fowle & Sons, 
advising them that the nails were consigned to them for the use of 
Gilmore, which was received about the time of the arrivai of the con- 
signment. Grove attached the goods in the hands of Fowle & Sons 
to secure the debt owing him by Brien, and Fowle & Sons claimed a 
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lien upon the nails on account of prior advances to Brien. Of this 

transaction the court said: 

"The elïect of a consignment of goods, generally, is to vest the property in 
the consignée ; but if the bill of ladlng is spécial, to deliver the goods to A. 
for the use of B., the property vests in B. • * * If the person to whom 
the goods are ordered to be delivered is only an agent of the shlpper, he has 
no property in them, and cannot maintain an action against the master for 
not deliverlng them." 

True, only the question of the ownership of the nails under the 
f acts stated was involved in that case ; but it is declared to be the law 
that if the bill of lading is spécial — that is, upon its face, that the 
goods are to be delivered to one for the benefit of another — ^the one 
to whom the goods are to be delivered acquires no interest therein 
except as agent of the other, to whom he must account for them. In 
Hutchinson on Carriers the rule is concisely stated as f ollows : 

"Sec. 450. The presumption that the consignée is owner of the goods may be 
rebutted, and a différent relation may be sbown to exlst; and if he be the 
mère agent of the shipper, or of a third person, and this fact Is known to the 
carrier, or Is shown by the bill of lading, no contract will be implied on the 
part of the consignée to pay the freight, although he does not inform the car- 
rier that he receives the goods as agent. But the consignor, if owner of the 
goods, will remain solely liable. Accordingly, if goods are consigned to the 
eare of one person, for another for whom they are Intended, the former does 
not become liable for the freight, although he may receive them, because he 
acts merely as the agent of the latter, and the only promise whlch can be in- 
ferred from their receipt under such direction given in the bill of lading or 
otherwise is prima facie a promise as agent only to pay the freight on ac- 
count of the principal, and not to be personally responslble for it. The efCect 
of such spécial consignment is to vest the title to the goods in the person for 
whom they are sent, and the action for any loss or damage must be brought in 
hls name, and the consignée for care is merely his agent. Nor does a mère 
Intermediate consignée, to whose care the goods are consigned for further 
transportation to the ultimate consignée for whom they are intended, the 
facts being known to the carrier or shown by his bill of lading or receipt, be- 
come liable by recelving the goods as a mère forwarder. But In such cases 
the consignor, or consignée at destination, as the one or the other may be the 
owner, becomes liable to the carrier." 

When the principal in a transaction is disclosed, and an agent is 
shown, or is known to be acting as such for a known principal, the 
agent is not liable in the transaction unless he has especially agreed 
to become so. Whitney v. Wyman, 101 U. S. 392-396, 25 L. Ed. 
1050; Metcalf v. Williams, 104 U. S. 93, 97, 26 L. Ed. 665; Post 
V. Pearson, 108 U. S. 418, 422, 2 Sup. Ct. 799, 27 L. Ed. 774; Dart 
V. Ensign, 47 N. Y. 619; Thilmany v. lowa Paper Co., 108 lowa, 
357, 360, 361, 79 N. W. 261, 75 Am. St. Rep. 259; Blanchard v. Page, 
8 Gray (Mass.) 281-292 ; Boston & Maine R. R. Co. v. Whitcher, 1 
Allen (Mass.) 497. 

In the case before us the bill of lading shows upon its face that the 
défendant was but a caretaker or agent of the White Oak Coal Com- 
pany to receive the coal; and the évidence shows that it was to pay 
the freight thereon at the rate of 30 cents per ton and store it for 
said Company. The défendant is not, therefore, liable for the freight 
in excess of that amount, unless it has agreed with the Transit Com- 
pany to pay the greater rate. The Transit Company recognized the 
220 F.— 3 
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correctness of this rule by alleging, and attempting to show, an express 
agreement of the défendant by its dock superintendent to pay the 70- 
cent rate on this shipment. It was, therefore, incumbent upon it 
to prove the authority of the defendant's dock superintendent to bind 
the défendant by such agreement. There is an entire absence of proof 
of such authority. But it is said the Transit Company waived its hen 
upon the coal for the carriage when it surrendered it to the défend- 
ant, and for this reason the défendant should be held for the 70-cent 
rate. The libel, however, is not drafted upon the theory of an estop- 
pel, but upon an alleged civil contract or agreement of the défend- 
ant to pay the freight upon the cargo at the rate of 70 cents per ton. 
If it had been drawn upon the ground of an estoppel, there is no évi- 
dence to sustain it upon that ground. The master of the vessel knew 
"days before the ship was unloaded" that the dock superintendent 
was not to pay the freight at any rate. If the master desired to re- 
tain the ship's lien upon the cargo, he should hâve stopped the un- 
loading of the vessel until the payment of the freight and the amount 
thereof was settled, which he failed to do. The défendant is not, 
therefore, responsible for his waiving the lien by permitting the coal 
to be unloaded. 

We discover nothing in Empire Transoortation Co. et al. v. Phila- 
delphia & Reading Co.. 11 Fed. 919, 23 C. C. A. 564, 35 L. R. A. 
623, cited by appellee, bearing upon the questions involved in this 
case. 

Union Pacific Ry. Co. v. American Smelting & Refining Co., 202 
Fed. 720, 121 C. C. A. 182, decided by this court, was an action by 
the Railway Company to recover the unpaid portion of freight upon 
a quantity of ore shipped by rail from some place in Nevada to the 
Smelting Company in Denver and there delivered to it. The rate of 
freight fixed in the published schedules of the Railway Company for 
such shipment was $7,549.70, and only about $4,600 was paid there- 
on — for what reason does not appear. The action was to recover 
from the Smelting Company the difiference ; and to a complaint alleg- 
ing thèse facts a demurrer was sustained, and judgment rendered for 
the défendant. The judgment was reversed, upon the ground. mainly, 
that the act to regulate commerce forbade the carrier to charge or 
receive from any person or corporation, for the carriage of property 
over its lines in Interstate commerce, any greater or less or other rate 
for carrying such property than that fixed by the schedule of rates 
filed with the Interstate Commerce Commission. As the amount ac- 
cepted by the carrier from the Smelting Company upon this shipment 
of ore was less than the schedule rate, it was a violation of the act 
to regulate commerce, and the duty of the Railway Company to sue 
for and recover, from the person or corporation to whom it charged 
the lesser rate, the différence. See Texas & Pacific Ry. Co. v. Mugg, 
202 U. S. 242, 26 Sup. Ct. 628, 50 L. Ed. 1011. 

The American Smelting Company was apparently the owner of 
the ore; but, whether so or not, a lesser rate for the carriage of the 
property was accepted from it for the carriage than the schedule 
rate. The Smelting Company was not a mère caretaker of the ore, 
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or agent for the owner thereof, and what is said in the opinion must 
be limited to the facts and the question involved in the case. Other 
cases cited by appellee are clearly distinguishable upon their facts 
from this, and need not be reviewed. 

[3] The alleged custom relied upon by the Transit Company does 
not help it. A custom or usage is only admissible to explain the terms 
of a contract when they are uncertain, equivocal, or obscure. They 
are not admissible to make a contract, or to controvert or vary the 
plain terms of a contract when one exists. Thompson v. Riggs, 5 
Wall. 663, 679, 18 L. Ed. 704; First National Bank v. Burkhardt, 
100 U. S. 686. 692, 25 L. Ed. 766; Savings Bank v. Ward, 100 U. 
S. 195, 206, 25 L. Ed. 621. 

The decree is reversed. and the cause remanded to the District 
Court, with directions to dismiss the libel at the costs of the appellee. 

Reversed. 
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(Circuit Court of Appeals, Fourth Circuit. November 5, 1914.) 

No. 125.3. 

1. Death iS=>91 — Damages — Mitigation — Life Insxieance. 

In an action for the death of an employé, brought under the Emplovers' 
Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 
8657-8665]) for the benefit of his father and mother, évidence that the 
motlier eollected $2,;J00 Insurance on the decedent's life was not admissible 
in mitigation of damages. 

[Ed. Note.— For other cases, see Death, Cent Dlg. §§ 99-101 ; Dec. DIg. 
<®=>9L] 

2. Appeal and Erbob ®=»1050 — Haemless Ebbob — Admission of Evidence. 

In an action under the Employers' Liability Act for the death of an em- 
ployé, the admission of évidence that decedent's mother, one of the per- 
sons for whose benefit the action was brought, received Insurance on dece- 
dent's life, Ueld not harmless under the évidence, but probably to hâve af- 
fected the amount of the verdict. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 1068, 
1069, 4153-^157, 4166; Dec. Dig. (S==>1050.] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Parkersburg ; Alston G. Dayton, Judge. 

Action by Léonard W. Brabham, administrator of Raymond H. 
Brabham, deceased, against the Baltimore & Ohio Railroad Company. 
Judgment for plaintiff for insufficient damages, and he brings error. 
Reversed, and new trial granted. 

V. B. Archer, of Parkersburg, W. Va. (L,. N. Tavenner, of Parkers- 
burg, W. Va., on the brief), for plaintiff in error. 

B. M. Ambler, of Parkersburg, W. Va. (J. W. Vandervort, of Park- 
ersburg, W. Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action in trespass on the 
case, brought under the fédéral Employers' Liability Act for wrong 

®=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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fui death. On December 27, 1910, Raymond H. Brabham, an unmar- 
ried adult, a son of Léonard W. and Mary A. Brabham, was employed 
as a fireman on a locomotive drawing a train of freight cars on the 
Ohio River division of the défendant, in the state of West Virginia, 
and on that day was killed in a collision, which collision was the resuit 
of the négligence of the employés of the défendant, other than Ray- 
mond H. Brabham. After the death of Raymond H. Brabham, the 
father, Léonard W. Brabham, qualified as administrator of his estate, 
and instituted this action for damages in the then Circuit Court of the 
United States for the Northern District of West Virginia, and on 
February 7, 1912, filed his déclaration. On February 16, 1913, the 
plaintifï, by leave of the court, amended his déclaration. The défend- 
ant pleaded not guilty, upon which plea issue was joined, and the case 
was tried by a jury on June 18, 1913, and a verdict was rendered in 
favor of Léonard W. Brabham for $500, and in favor of Mary A. Brab- 
ham for $2,000. Stipulations were entered in the cause whereby it was 
agreed in effect that both plaintiff's décèdent and the défendant railroad 
Company were engaged in interstate commerce at the time of the col- 
lision resulting in the instant death of Raymond H. Brabham ; that 
plaintiff's décèdent was at his post of duty, and in the exercise of ordi- 
nary care for his own protection ; that the cause of the accident was 
the négligence of the employés other than plaintiff's décèdent; and 
that the négligence of the defendant's employés was the proximate 
cause of the death of plaintiff's décèdent. 

During the progress of the trial the défendant was allowed to prove 
by plaintiff's witness that Raymond H. Brabham carried life Insurance 
in the sum of $2,500, which sum was paid to Mary A. Brabham, the 
mother of the décèdent. The plaintiff, at the conclusion of the testi- 
mony, asked for certain instructions. Instruction No. 1 was refused 
by the court. Exception was taken to the ruling of the court in refus- 
ing to give said instruction to the jury. 

The proof shows that Raymond H. Brabham was a fireman in the 
employ of the défendant company ; that he was born February 18, 1889, 
and at the time of his death was 21 years, 10 months, and a few days 
old ; that he resided with his parents, and was unmarried ; that he was 
a stout, hearty, strong, young man, and weighed between 190 and 200 
pounds; that the father at the time of decedent's death was about 51 
years of âge ; that the son brought his wages home, and contributed in 
this way to the support of his father and mother ; that his father was a 
laborer, who could not make enough by his own wages to keep the 
family; that the décèdent worked about the house and garden when 
he had time, and in this way assisted his father and mother; that he 
brought his check for his wages home, and delivered it to his mother, 
who would get the check cashed and use the proceeds; that the father 
and mother were dépendent upon the décèdent for support. 

Mary A. Brabham, the mother, in testifying as to the dependence of 
herself and husband upon the deceased son, said : 

"If it hadn't been for him, I do not know what we would hâve done ; that 
is just It. He assisted me by means of money, and by helping clothe me, and 
bringlng his check home, and I would hâve it cashed, and use It, as I seen 
fit, with the exception of what he necessarily needed for himself. Q. How 
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often? A. His check was pald to him every month, and there never was a 
cheek he ever drew he didn't give me the most of It. Q. How much? A. 
Well, différent amounts ; the amount would vary, of course ; sometimes he 
needed things for himself; in the early part of his work for the B. & O. 
he didn't draw so much; but in the latter part he would give me at least 
$50 a month, after he got to be flreman." 

Mrs. Brabham, at the time of her son's death, was about 45 years 
of âge. Décèdent was earning about $100 a month at the time of his 
death — to be exact, an average, covering the whole period of his serv- 
ices as fireman, of $82.17 per month. 

The jury returned a verdict in favor of the plaintiflf below for the 
sum of $2,500, to which he excepted upon the ground that the sum 
recovered was inadéquate, and the case now cornes hère on writ of 
error. 

[1] The principal question to be determined in this controversy is 
as to whether the court below erred in permitting the défendant, over 
plaintifï's objection, to prove that the mother of the décèdent collected 
S2,S00 life insurance on her son's death. Testimony of this character, 
when considered by the jury, could hâve but one efïect, to wit, to cause 
the jury to deduct the amount of insurance paid to the mother from 
such sum as they might think she would be entitled to recover on ac- 
count of the death of her son. 

We hâve examined the authorities bearing upon this question, and, 
as a gênerai rule, it has been determined by the state and fédéral courts 
adversely to the contention of the défendant. The case of Harding 
V. Townshend, 43 Vt. 536. 5 Am. Rep. 304, cites the case of Althorf , 
Administrator, v. Wolfe, 22 N. Y. 358, in approval. In that case the 
court in discussing this point said: 

"It would seem to be a perversion of justice to subrogate the wrongdoer, 
who has caused the loss, to the rights of the injured party as to his remedy 
against the insurer." 

The case of Carroll v. Missouri R. Co., 88 Mo. 239, 57 Am. Rep. 
382, also cites the case of Althorf v. Wolfe, supra, and also the case 
of Harding v. Townshend, supra. There the défendant set up the dé- 
fense that plaintiflf had collected $2,700 insurance taken out by the hus- 
band for the benefit of the plaintiflf. The trial court refused to per- 
mit the défendant to interpose the same as a défense to the action. In 
that case the Suprême Court of Missouri said : 

"The construction of appellant [défendant railroad company] if allowed, 
would defeat or modify actions under the statute, where the party killed had, 
by his own prudence and at his own expense, sought to provide for the main- 
tenance of his family In the event of his death, and would enable the wrong- 
doer to protect himself to the estent of the insurance against the consé- 
quences of his own wrongful and unlawful acts. As against this plalntifC in 
this action upon the statute for the damages for the death of her husband, 
we think the matter thus set up in the third spécial défense was irrelevant 
and immaterlal, and the action of the court in strlking it out was, we think, 
right and proper." 

This question was passed upon by the Circuit Court of Appeals for 
the Eighth Circuit in the case of Clune v. Ristine, 94 Fed. 745, 36 C. 
C. A. 450. Judge Thayer, who wrote the opinion of the court in this 
rase, among other things, said : 
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"In the course of the trial tlie court permitted the défendant to prove, 
by way of mitigatlng the damages which the plaintiff might recover, that she 
had coUected from an Insurance couipany, after the death of her son, the 
sum of about $2,000, and for that reason was not entitled to recover to the 
fuU extent of her loss. An exception was taken to the admission of sucii 
évidence. We thini: that the testimony should hâve ticen excluded, and that 
the objection thereto was well taken. When an action is liroiight against a 
wrongdoer, he Is not entitled to hâve the damages conséquent upon tlie com- 
mission of his wrongful act reduced by proving tliat tlie plaintiff lias re- 
ceived compensation for the loss from a collatéral source whoUy inde- 
pendent of himself. This doctrine is well estaMishcd by the authoritles, and 
is applicable to the case in hand. Suth. Dam. (2d Ed.) § 158, and cases there 
tited. On the second trial the évidence couii)lained of should be excluded." 

To the same effect are the foUowing cases : Kellogg v. N. Y. C. & 
H. R. Co., 79 N. Y. 72; Terry v. Jowett, 78 N. Y. 338; Baltimore & 
O. R. Co. V. Wightman's Admr., 29 Grat. (Va.) 431. 26 Am. Rep. 384; 
Geary v. Metropolitan S. R. Co., 73 App. Div. 441, 77 N. Y. Supp. 
54; Illinois Cent. R. Co. v. Prickett, 210 111. 140, 71 N. E. 435; North 
Pennsylvania R. Co. v. Kirk, 90 Pa. 15; Coulter v. Pine Township, 
164 Pa. 543, 30 Atl. 490; Lipscomb v. Houston, etc., R. Co., 95 Tex. 
5, 64 S. W. 925, 55 L. R. A. 869, 93 Am. St. Rep. 804; Houston, etc., 
R. Co. V. Lemair, 55 Tex. Civ. App. 237, 119 S. W. 1162. 

[2] It is contended by counsel for défendant that, even if the court 
erred in permitting testimony to be introduced as to the amount of in- 
surance which the mother received, such error would be harmless, in 
view of tlie fact that the mother was permitted to testify that the 
amount of insurance she received was used to pay burial expenses and 
certain debts. However, a considération of the évidence impels us to 
the conclusion that this testimony tended to influence the jury largely 
in detcrmining the amount which the plaintiff was entitled to recover, 
and it is but natural that they should hâve taken this view of the mat- 
ter. To say the least of it, the évidence was incompétent, and present- 
ed an issue not germane to the real question iiivolved in this case, and 
therefore calculated to mislead and confuse the jury, and as such was 
prejudicial to the rights ot the plaintiff. 

It is also contended by counsel for plaintiff that the court below 
erred in refusing to give certain instructions. A carefui considération 
of the instructions tendered, in connection with the charge of the court 
in its entirety, discloses the fact that the learned judge who heard this 
case stated the law fully and impartially to the jury as respects the 
questions raised by the pleadings. Such being the case, we do not deem 
it necessary to enter into a further discussion of this phase of the case. 

For the reasons stated, we are of opinion that the court below erred 
in permitting the défendant to prove that the mother of the décèdent 
received the sum of $2,500 insurance on account of the death of her 
son. Therefore it follows that the judgment of the lower court should 
be reversed, and a new trial granted, with instructions for further pro- 
ceedings in accordance with the views herein expressed. 

Reversed. 
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MOFFETT V. BALTIMORE & O. R. CO. 
(Circuit Court of Appeals, Fourth Circuit. November 19, 1914.) 

No. 1254. 

1. Di^iTH i©=46 — Actions — Pleadinq and Pboof. 

In an action for the death of an employé, brouglit under the Emplov- 
ers" Liablllty Act (Act April 22, 1908, e. 149, 35 Stat. 65 [Comp. St. 191.S, 
§§ 8657-8665]) for the benefit of the decedent's niotber, plaiiitlEf must al- 
lège and prove that the décèdent left no widow or childreu surviviug Mm. 

[Ed. Kote.— For other cases, see Death, Cent. Dig. § 60; Dec. Dig. 
<S=>46.] 

Z Death <S=75 — Actions — Questions for Juey. 

In an action for the death of an employé 21 years old, brought under 
the Employers' Liablllty Act for the benefit of hls niother, évidence heM 
to justify the jury in inferring that décèdent left no widow or children, 
though there was no direct évidence to thls effect. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 93, 95 ; Dec. Dig. 
€=>75.] 

3. Death <©=32 — Liautlitt — Employers' Liability Act. 

Under Employers' Liability Act, § 2, providing that every common car- 
rier by railroad shall be liable in damages to any person suffering injury 
while employed by such carrier, or in case of his death to his or her 
Personal représentative for the benefit of the surviving widow or hus- 
band and children, and if none theu of the parents, and if none then of 
the next of kin dépendent on such employé, for such injury or death re- 
sulting from négligence, and section 9, providing that any right of action 
given thereby to a person suffering injury shall survive to his or her Per- 
sonal représentative for the benefit of the surviving widow or husband 
and children, and if none theu of the parents, ar.d if none then of the 
next of kin dépendent upon the employé, to support an action for the 
benefit of the mother it is net neeessary that she should be wholly dé- 
pendent upon the deceased employé ; it being sufficient that she should 
hâve a reasonable expectation of pecuniary benefit from a coutinuance of 
decedent's life, as the provision re(iuiri]ig the next of kin to be dépendent 
does not apply to the iirst two classes of persous for whose benefit the ac- 
tion may be brouglit. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 47, 48 ; Dec. Dig. 
®=>32.] 

4. Death ©=3103 — Actions — Questions for Juet. 

In an action under the Employers' Liability Act for the benefit of the 
mother of a deceased employé, évidence held sufficient to make a ques- 
tion for the jury as to whether she had a reasonable expectation of pe- 
cuniary benefit from a coutinuance of the decedent's life. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 141; Dec. Dig. 
<S=3l03.] 

5. Death <S=»82 — Liabiliitt — Emploteks' Liability Act. 

Assuming that, under the amendment of 1910 (Act April 5, 1910, c. 143, 
36 Stat. 291) to the Employers' Liability Act (Act April 22, 1908, c. 149, 
35 Stat 65 [Comp. St. 1913, §§ 8657-8665]), providing that any right of 
action given thereby to a person suffering injury shall survive to his or 
her Personal représentative for the benefit of the surviving widow, etc., 
in an action for death, damages for the suffering, which the décèdent 
vvould hâve suffered had he survived, may be recovered, in addition ta 
damages suffered by the beneficiaries of the action from the death, such 
damages are not recoverable where death was instantaneous, and dam- 
ages for suffering would therefore rest on nothing but conjecture. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 106; Dec. Dig. 
®=>82.] 

^i:=>For other cases aee &ame toplc & KEY-NUMBER in ail Key-Numbered Digeats & Indexer 
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In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Action by James A. Moffett, administrator of Cecil J. Gain, de- 
ceased, against the Baltimore & Ohio Railroad Company. Judgment 
for défendant on a directed verdict, and plaintiff brings error. Rj- 
versed and remanded, with instructions. 

ïhis act was brought In the Northern District of West Virginia in pur- 
suance of the fédéral Employers' LiabUity Act to recover damages for death 
resulting from négligence of défendant. It appears that on Decemlier 27, 1910. 
Cecil J. Gain (sometimes called Cecll J. Moffett) was a brakeman in the 
employ of the Baltimore & Ohio Railroad Company on extra train No. 990 
west, which consisted in part of a number of empty eoal cars being traus- 
ported by the défendant from the state of Pennsylvania, through West Vir- 
ginia, to some point in another state southvYest of West Virginia. On De- 
cember 27, 1910, the extra train collided with a certain other train of the 
défendant, on the Ohio River division of the défendant, in the state of West 
Virginia, and Cecil J. Gain was then and there by reason of such collision 
instantly killed. It is alleged that the death of plaintifE's décèdent resulted 
from the négligence of certain employés of the défendant other than Cecil 
J. Gain, and the proxlmate cause of his death was the négligence of such 
other employés, and the décèdent was, at the time of his death, In the line 
of his employment and at his post of duty, and was guilty of no négligence 
contributing to his death. 

On December 23, 1911, James A. Moffett, administrator of the estate of 
Cecil J. Gain, brought suit In the then Circuit Court against the Baltimore & 
Ohio Railroad Company, and on Aprll 2, 1912, filed his déclaration. On 
January 25, 1913, the plaintiff amended his déclaration, alleging in substance 
the âge, mental capacity, health, and eharacter of the décèdent, and the fact 
that he left survivlng him his parents, and that the said Cecil J. Gain con- 
tributed to the comfort, support, and care of his parent, his mother, Sophia 
MofiCett, to the amount of $100 per month, and that the parents of the décèdent 
were dépendent upon him for their maintenance and support, and that by his 
death they lost his support, and that they would be prevented, by his death, 
from receiving from his wages and earnings the contributions which they 
had received, and which they would continue to receive for their support and 
maintenance during their natural lifetime, and durlng the llfetime of the 
décèdent, had he not been killed. 

Demurrers to the original and amended déclaration were overruled. The 
défendant pleaded not guilty to the amended déclaration, to which plea plain- 
tiff replied generally, and issue thereon was joined. Several spécial pleas 
were filed by the défendant. Plea No. 2 sets up an alleged release claimed to 
hâve been execnted by James A. Moffett and Sophia Moffett, in considération 
of $1,000. Plaintiff replied generally, and issue thereon Is jolned. To spécial 
pleas Nos. 3, 4, and 5 plaintiff replied generalxy, and issue thereon was joined. 

The stipulations signed by the défendant admit ail the material facts in 
relation to the employment of the plaintiff's décèdent ; that both he and the 
défendant at the time of the death of the décèdent were engaged in Inter- 
state commerce ; that the plaintiff's décèdent was guilty of no négligence con- 
tributing to his death ; that he was at his post of duty and in the line of 
his employment ; that the proxlmate cause of his death was the négligence 
of the défendant. It appears that plaintiff's décèdent was killed on December 
27, 1910 ; that décèdent left survivlng him no widow or children, but did 
leave survivlng him his father and his mother, Sophia Moffett ; that décèdent 
was a young man of good habits, Industrious, in perfect health, educated, and 
that at the time of his death he was eamlng an average of $53.27 per month, 
and that he contributed practically ail his earnings to the support of his 
mother, who, at the time of decedent's death was about 40 years of âge ; that 
décèdent' s mother was dlvorced from her former husband, and that on No- 
vember 26, 1893, she married James A. Moffett, with whom she resided during 
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ail the time since her marriage ; that she and her husband, James A. Moffett, 
reared and educated the said Cecil J. Gain. 

Sophia Moffett, the mother of Cecil J. Gain, testifled that after her son, 
the décèdent, arrived at the âge of 21, and up to the time of hls death he 
always contrlbuted to her support and maintenance, and that, while she was 
only partly dépendent upon him for her support, she looked to him, and 
always expected money from him ; that he spent very little of his wages 
on himself, and gave her his money. The mother also testifled that her hus- 
band, James A. MofCett, was net at that time engaged in any business ; that 
she had no profession nor any way of supporting herself other than house- 
keeping; that Cecil J. Gain was 21 years old on August 15, 1910; that he 
had been employed as a brakeman by the défendant railroad Company 8 
months and 13 days before the time of his death. ïhe défendant proved by 
Sophia Moffett that she had a small tract of land in Keutucky, given her by 
her father when she was married to Mr. Gain. On cross-examlnation Mrs. 
Moffett testifled that she derived no benefit or ineome from this property. 
James A. Moffett, the husband of Sophia Moffett, was 53 years of âge In 
August, 1913. 

The plaintlflE claimed the right to recover damages against the défendant 
under sections 2 and 9 of the fédéral Employers' Liability Act, for the ben- 
efit of the mother of the décèdent. The défendant claimed that because, upon 
examlnation of plaintiff's witnesses, It was shown that the mother of the 
décèdent was not whoUy dépendent upon him for her support, the défendant 
was not liable, At the trial of the case, after the plaintiff had offered ail 
his évidence, the défendant moved to exclude the same, and direct a verdict 
in its favor. This motion was granted, und the court directed the jury to 
return a verdict for the défendant, and judgment was entered accordtngly. 
The plaintiff excepted, and the case cornes hère on writ of error. 

V. B. Archer, of Parkersburg, W. Va. (Lewis N. Tavenner, of 
Parkersburg, W. Va., on the brief"), for plaintiff in error. 

B. M. Ambler, of Parkersburg, W. Va. (J. W. Vandervort, W. W. 
Van Winkle, and Mason G. Ambler, ail of Parkersburg, W. Va., on 
the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[1] Among other things, it is contended by the défendant in error 
(who will hereinafter be referred to as défendant) that "there was 
no évidence that the décèdent was a bachelor, or that he left no widow 
or child." In view of the provisions of the statutes, it was necessary 
to allège and prove that the deceased left no widow or children sur- 
viving him in order to entitle plaintiff in this instance to recover. 
Garrett v. LouisviUe & N. R. Co., 197 Fed. 715, 117 C. C. A. 109; 
Michigan Central Railroad Co. v. Vreeland, 227 U. S. 59, 33 Sup. 
Ct. 192. 5'7 L. Ed. 417, Ann. Cas. 1914C, 176; American Railroad 
Co. v. Didricksen, 227 U. S. 145, 33 Sup. Ct. 224, 57 L. Ed. 456. 

[2] While it is true that there was no direct évidence that the décè- 
dent was not married and had no children, yet there was proof that 
he was about 21 years of âge and resided with his mother ; that his 
average wage was $53.27 per month. His stepfather, in testifying as 
to the contributions that he made to his mother after he became of 
âge, among other things, said : 

" • * * He was always giving his mother ; he was a mother*8 boy, and 
always giving to her. At any and ail times he had anything to give he would 
glve it to his mother." 
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Counsel for défendant made the following admissions : 

" * * * That tliis young man was strong, able-bodied, and healthy, aud 
in good health at the time of tlils occurrence; tliat he was au iudustrlous 
and active man, and that he was of the âge stated by liis motber; that iît> 
was employed by the railroad coiupany, commeneing in Septeiriber and nimiing 
through September, October, November, and December, as will be shown by 
the record ; and that he was a faithful and industrious man in his employ- 
ment with the company." 

Défendant also made the following admissions: 

"The défendant admits, as a matter of fact, as though provcn in this case, 
that the décèdent, Cecil Gain, was employed during the months of September, 
October, November, and December, 1010, at times, as an extra brakemaii, 
and that the table and statemeut of wages, as shown on this paper now haud- 
ed to the stenographer, is correct, as foUows: September, $26.30; October, 
.$77.10; November, $50.80; December, $58.90— and an average for the four 
mcmths of ?53.27, and that the smaller number of dollars for thèse several 
months represent the smaller number of days for vvhlch he was actually 
employed in thèse months, and so as to the larger figures." 

As we hâve stated, the mother of the décèdent testified that he 
always contributed to her support, and that he would give her the 
last dollar he had; further, that he spent very little for himself, and 
that he only paid his board, and that she did net know that he bought 
any clothes while working for the company, but that he gave his 
money to her. Thèse things probably wouïd not hâve happened if 
he had had a wife and children. Indeed, the record shows that the 
trial was conducted by counsel on both sides on the assumption thaï 
the father and the mother were the nearest relatives. In view of 
this évidence, it would be absurd to say that there were no facts froni 
which the jury could reasonably infer that décèdent had no wife or 
child. To deprive the decedent's mother, in view of the évidence, of 
the privilège of having her rights passed upon by a jury on account 
of a technical slip of this kind, would be a manifest miscarriage of 
justice. 

There is no proof that the father sufFered any damages or had any 
reasonable expectation of pecuniary benefit in the event the décèdent 
had not lost his life, and as to it also appears, as shown by pleas Nos. 
4 and 5, that the father had compromised with the défendant for a val- 
uable considération, to wit, the sum of $1,250, and had therefore re- 
leased the défendant from ail damages. 

[3] It is also insisted that, in order to entitle the plaintiff to recover 
under the statute, it must be shown (1) that the mother was wholly 
dépendent upon the son, and (2) that she would not be entitled to re- 
cover for any support which she might reasonably hâve expected from 
her son in the future. In the case of Dooley v. Seaboard Air Line 
Railroad Company, 163 N. C. 454, 79 S. E. 970, Judge Allen, of the 
Suprême Court of that state, in referring to the questions presented 
in that case said : 

•'The appeal présents two questions for décision: (1) Can an action be 
inaintained for the benefit of the father under the fédéral Employers' Lia- 
bility Act for the wrongful death of an adult son, without alleging and prov- 
Ing that the father was dépendent on the son? (2) If the action can be main- 
tained, did his honor instruct the jury correctly as to the measure of dam- 
ages?" 
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After an exhaustive review of the Cases of Vreeland, Didricksen, 
and McGinnis, 228 U. S. 173, 33 Sup. Ct. 426, 57 L. Ed. 785, Judge 
Allen said: 

"It would seem, then, that the construction piaced upon the at't by the 
Suprême Court of the United States is that the action may be malntuined iu 
behalf of the widow, or husband, or cliildren, or parents upon pruof of a 
reasonable expectation of pecuniary benefit, and that, when it is for the 
beneflt of others as next of Icin, there must be proof of depeudenty. It niay 
be doubted whether the courts should limit and qualify the right of action 
for the benefit of the widow, etc., wlien the statute does not do so. and when 
the efCect is to narrow the scope of the act passed for the protection of em- 
ployés, so that under this construction in niost cases the amouut of recovery 
will be greatly reduced, and in many it will be nominal; but, however this 
may be, the language will not permit the construction that the word 'de- 
liendent' relates to any of the beneSciaries esecpt the next of kiu. In the 
tirst section, after declaring the liabllity of the employer to the injured em- 
ployé, It adds: 'Or In the case of the death of such employé, to his or 
ber Personal représentatives for the benefit of the surviving widow or hus- 
band and childreu of such employé; and if none, thcn to sueh employé's 
parents ; and if none, then to the next of kin, dépendent upon such employé, 
for such Injury or death,' etc. The beneflciaries are divided into three classes, 
and it is only when there is no one belongiug to the first. and second classes 
that au action may be maintained in behalf of more reniote relatives, next 
of kin, and they must be dépendent. If, then, the parent may maintain an 
action for the wrongful death of his son, although not dépendent, if he has 
a l'easonable expectation of pecuniary benefit from the contiuuauce of his 
iife, what is the meaning of this phrase, and how may the fact be provenV 
We foUow the précèdent set by Mr. Justice Lurton, who said in the Vreeland 
Case: 'The statute in givlng an action for the beneflt of certain members of 
the family of the décèdent is essentially identlcal with the flrst act, which 
ever provided for a cause of action arising out of the death of a human being, 
that of 9 & 10 Victoria, known as Ixird Campbell's Act,' and who had re- 
course to the décisions upon the Engllsh statute and upon like statutes in 
différent States to ascertain the meaning of the fédéral statute." 

After a careful review of the English and American cases, Judge 
Allen, as to the law applicable to the same, said : 

"The évidence meets fully this rule of the Engllsh and American courts 
(requiring proof of a reasonable expectation of pecuniary beneflt to the father 
from a continuance of the Iife of décèdent). The deceased was, according 
to the évidence, strong, healthy, intelligent, and industrious, and he was a 
young man of good habits and good character. He had helped the father 
and was so disposed to him that he would give Mm his last cent if the father 
needed it, and the father was growing old, and while not airtually dépendent 
on the son for support at the time of death, he did not know how soon he 
might be. This furnishes suflBclent évidence to sustain a flnding that the 
father had a reasonable expectation of pecuniary beneflt from the continu- 
ance of the Iife of the son, and the motion for judgment of nousuit was there- 
fore properly denied." 

In view of the rule announced in the cases to which we hâve re- 
ferred, we are of opinion that it was only necessary for the plaintifï 
to prove that she had a reasonable expectation of pecuniary benefit 
from a continuance of decedent's Iife in order to entitle her to recover, 
and the évidence which we hâve quoted is sufficient to hâve justified the 
jury in finding in favor of the plaintiff in this issue if it had been sub- 
mitted to them by the court below. 

[4] The only material différence between the facts in Dooley v. 
Seaboard Air Line Railroad Ce, supra, and the case at bar, is that in 
that case the beneficiary was the father, and in the case at bar the 
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benefidary îs the mother. The évidence in this case, as we hâve stat- 
ed, establishes the fact that the mother was to soine extent dépendent 
upon her son for support during his lifetime, and that she had a rea- 
sonable expectation of pecuniary benefit if her son had not lost his 
Hfe. The mother, in response to an inquiry as to what dependency 
she had upon her son for support, said : 

"Well, of course, I was only partiy dépendent upon him for my support; 
I looked to him, and expected money from him always." 

It is provided by sections 2 and 9 of the fédéral Employers' Lia- 
bility Act that, where the death of an employé is caused by the nég- 
ligence of a common carrier, such common carrier shall be liable in 
damages to the personal représentative of the deceased employé, who 
may institute suit of one of three distinct classes of beneficiaries, to 
wit: First, the surviving widow or husband and widow of such décè- 
dent ; second, the parents of décèdent ; third, the next of kin dé- 
pendent upon such décèdent. 

The court below in directing a verdict for the défendant manifestly 
acted upon the theory that the mother was not entitled to recover, in- 
asmuch as it was shown that she was married and that her husband 
was living and able and willing to support her; in other words, that 
unless she could show that she was wholly dépendent upon her son 
for support and maintenance she would not be entitled to recover. 
This is tantamount to holding that the language "next of kin dépend- 
ent upon such employé" applies to the first and second classes. We 
think that this language is limited to the third class, and therefore 
does not relate to the first and second classes. 

It appears that the party for whose benefit this suit was instituted 
was in the second class. It further appears that plaintiff not only of- 
fered évidence tending to show that the mother was to some extent 
dépendent upon her son for maintenance and support during his life- 
time — which he generously furnished her — but that she had a reason- 
able expectation of pecuniary benefit from a continuance of decedent's 
Hfe. This évidence raised a question of fact pertinent to the issues 
presented by the pleading, and the same should hâve been submitted 
to the jury for its détermination. 

[5] It is contended by the plaintiff that the mother îs entitled to 
recover, not only the direct damages suffered by her from the loss of 
her son, but that under the amendment to the statute of 1910 she is 
entitled to recover also for ail the suffering which her son himself 
would hâve sufïered had he survived. This doubtful construction of 
the'stâtute is sustained in Northern Pacific Ry. Co. v. Maerkl, 198 
Fed. 1, 117 C. C. A. 237. Even if it be assumed that this construction 
is correct, we do not think it should be extended in its application to a 
case like this, where the sufïering of the deceased previous to his death 
could not rest on anything but conjecture, since his death was instan- 
taneous. 

For the reasons stated, the judgment of the lower court is reversed, 
and the case will be remanded, with instructions to proceed in ac- 
cordance with the views herein expressed. 

Reversed. 
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PROGEESSIVE BUILDING & LOAN 00., Inc., v. HALI^ 

(Circuit Court of Appeals, Fourth Circuit. September 8, 1914. On Rehearing. 

November 27, 1914.) 

No. 1259. 

1. Bankbtjptct <S=>148 — "Assets"— Subsequentlt Barned Waues. 

Wages of a bankrupt eamed after adjudication are not properly a part 
of the "assets" to be adminlstered. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 194, 625; 
Dec. Dig. <3i=>148. 

For other définitions, see Words and Phrases, First and Second Séries, 
Assets.] 

2. Bankktjptct ■S=>391 — Bankeuptct Cotjbt — Jueisdiction. 

Where a bankrupt assigned wages to be earned in the future to peti- 
tioner, a corporation having its principal place of business in the Western 
District of Virginia, the bankruptcy court sitting in the Eastern District 
of that State, in bankruptcy proceedings to which petitioner was nor a 
party, had no jurisdiction to enjoin the latter from enforclng the assign- 
ment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dig. <@=»391. 

Jurisdiction of fédéral courts in sults relatlng to bankruptcy, see note 
to Bailey v. Mosher, Il C. C. A. 313.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Virginia, at Richmond, in 
Banl<ruptcy ; Edmund Waddill, Jr., Judge. 

In the matter of bankruptcy proceedings of J. W. Hall. Pétition to 
superintend and revise in matter of law an order eHJoining the Pro- 
gressive Building & ]l,oan Company, Incorporated, from enforcing an 
assignment of the bankrupt's wages. Reversed and remanded, with 
instructions to dismiss. 

Harper & Goodman, of Lynchburg, Va., for petitioner. 
Robert D. Yancey, of Lynchburg, Va., for respondent 

Before PRITCHARD. KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is a pétition to superintend and 
revise in a matter of law a judgment of the District Court of the United 
States for the Eastern District of Virginia, wherein an injunction was 
issued perpetually restraining the petitioner, a citizen and résident of 
the Western District of Virginia, from taking any steps to enforce an 
assignment of wages which had been made by respondent, as will here- 
inafter appear. 

It appears that on November 3, 1913, upon a pétition of involuntary 
bankruptcy, J. W. Hall, respondent, was adjudicated a bankrupt. It 
f urther appears that no trustée was appointed in said proceedings. The 
petitioner is a corporation organized under the laws of the state of 
Virginia, with its principal office in the city of Lynchburg. It f urther 
appears that the respondent secured a loan from the petitioner on 
the 29th of September, 1913, amounting to $214.50, and duly executed 

^=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexea 
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his note for that sum as of that date, payable to appellant, at which tinie 
he also executed and delivered an assignment of his wages to be there- 
after earned for the amount of said debt. On that date respondent was 
employcd by the Norfolk & Western Railway Company, and was still 
employed by said company at the time of the institution of thèse pro- 
ceedings. It further appears that the railway company declined to hon- 
or the assignment and also failed to pay the accrued wages to respond- 
ent, and on the 14th day of Februàry, 1914, respondent secured an or- 
der from the District Court of the United States for the Eastern Dis- 
trict of Virginia enjoining and restraining petitioner from the collection 
of this debt save in the bankruptcy proceedings which were then pend- 
ing. On the lOth day of March, 1914, petitioner filed a motion to dis- 
miss the injunction and pétition on the ground that the court had no ju- 
risdiction, and upon the further ground that, even if the court had such 
jurisdiction, the assignment of wages held by the petitioner was a valid 
lien under the provisions of section 67d of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 564 [Comp. St. 1913, § 9651]) which gave 
petitioner the légal right to collect its debts "free from restraint on the 
part of the District Court." The learned judge who heard the cause 
in the court below, after a hearing, refused to dissolve the injunction 
and discharge the pétition of the bankrupt, and entered an order mak- 
ing the injunction permanent, and restraining petitioner from attempt- 
ing to collect from the Railway Company any sum that might be due 
by virtue of said assignment of wages. 

[1] The lower court based its ruling upon the ground that the fund 
in controversy was in the custody of the court together with the other 
property of the bankrupt's estate, and as such was under the control of 
the court. But, it should be borne in mind that this fund was created 
by wages earned after the respondent had been adjudged a bankrupt, 
and therefore was not properly a part of the bankrupt's assets to be 
administered by the court. 1 Loveland on Bankruptcy, § 28. 

[2] However, we do not deem it necessary to enter into a discussion 
of this phase of the dispute, inasmuch as we are met at the threshold 
of this cause with the question: Did the District Court, sitting as a 
court of bankruptcy in the Eastern District of Virginia, hâve jurisdic- 
tion to issue an injunction against the petitioner, a citizen and résident 
of the Western District of that state? 

In the cause of the Acme Harvester Co. v. Beekman Eumber Co., 
222 U. S. 300, Z2 Sup. Ct. 96, 56 L. Ed. 208, the Suprême Court passed 
directly upon this question, and in disposing of the same said: 

"As to the injunction, we are of the opinion tliat there was no power In 
the District Court to issue an ex parte injunction, without notice or service 
of process, attempting to restrain the Beekman Lumbor Company from suiug 
In a State outside the jurisdiction of the District Court. Such proceeding 
could only hâve blnding force upon the lumber company if jurisdiction were 
obtained over it by proceedings in a court having jurisdiction, and upon serv- 
ice of process upon such créditer. 

"Whether ancillary proceedings could be had in a District Court In aid 
otf the jurisdiction of an original court of bankruptcy was a subject of niuch 
discussion and divers décisions in the fédéral courts. In Babbitt, Trustée, v. 
Dutcher, 216 U. S. 102 [30 Sup. Ct. 372, 54 L. Ed. 402, 17 Anu. Cas. 969], aud 
ou the pétition of Elkus in the matter of the Madison Steel Company, a bank- 
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rupt, Elkus, Petitioner, 216 U. S. 115 [30 Sup. Ct. 377, 54 L. Ed. 4071, tUe 
matter came before this court, and it was there deteriiiiiicdd that then> was 
ancillary jurisdiction in the courts of bankniptcy. in tiid of the original juris 
diction in the baul-:ruptcy court, to malve orders and issue professes summarily 
In aid of the original jurisdiction. In the opinion in Babbitt v. Dutcher, it 
was polnted eut by Mr. Chlef .Justice Fnller, speaking for the court, that the 
jurisdiction of the bankruptcy courts uuder the act of 1898 was liiuited to 
their respective territorial limits, and was in substance the saine as that 
provided by the act of 1867, giving such courts jurisdiction in tJieir respective 
districts in matters of proceedings in bankruptcy. The necessary déduction 
from thèse cases is to deny to the District Courts jurisdiction such as was 
sought to be asserted in this case by the issuing of au injunctlon against one 
not a party to the proceeding, and which undertook to hâve effect in the 
distant jurisdiction outside the territorial jurisdiction of the District Court 
Under the act of 1898, as expounded in the two cases in 216 D. S., supra, the 
Injunctlon mlght hâve been sought in the District Court of the United States 
in the District in Missouri where Personal service could hâve been made upon 
the Beeliman Lximber Company. Since the décision in the cases just referred 
to. Congress has passed the act of June 25, 1910, 36 Stat. 838, c. 412 [Comp. 
i^t. 1913, § 9587], ameuding the Bankruptcy I.aw (Act July 1, 1898, c. 541, § 3, 
30 Stat. 546], specifically giving ancillary jurisdiction over persons and prop- 
erty wlthln thelr respective territorial liuilts to the District Courts of 
the tJnlted States In aid of the recelver or trustée appolnted in a bankruptcy. 
proceeding pending In another court of bankruptcy. Statutes of the U. S. of 
1909-1911, part 1, page 888." 

Thus it will be seen that the Suprême Court has held that in a suit 
of this character the court has no jurisdiction to proceed against a per- 
son residing in another district who is not a party to the suit, but that 
the proper remedy is by ancillary proceedings instituted in the bank- 
ruptcy court in the district wherein such party résides. Therefore, in 
view of this décision, it is clear that the lower court was without juris- 
diction to grant an injunction. 

For the reason stated, the judgment of the lower court is reversed, 
and the cause remanded, with instructions to dismiss the proceedings, 
at the cost of respondent. 

Reversed. 

On Rehearing. 

The above-entitled cause was heard and decided by this court at 
the May terni, 1914, wherein the judgment of the lower court was re- 
versed on the ground that such court did not hâve jurisdiction to en- 
join the petitioner, who resided in a district other than the one where 
the bankruptcy proceedings were instituted. The cause was again heard 
at this term of the court upon a pétition for rehearing. 

Counsel for respondent insisted, among other things, that the courts 
of bankruptcy "hâve a right to make binding orders in ail such pro- 
ceedings as to parties of such proceedings, and others duly adjudicated 
as bankrupts. Such proceedings include ail matters pertaining to the 
bankrupt and his estate, and such jurisdiction is exclusive, and intend- 
ed to be exclusive, of ail other courts and persons as to the actual par- 
ties to the proceedings in bankruptcy," and cites the case of United 
States Fidelity & Guaranty Co. v, Bray, 225 U. S. 205, 32 Sup. Ct. 
620, 56 L,- Ed. 1055, in support of such contention. 

While the position of counsel in this respect is correct, nevertheless 
the opinion of the court was based upon the theory that the petitioner 
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was not such a party to the original suit as to give the court jui isdic- 
tion for the purpose sought to be accomplished. It is admitted that the 
wages of the bankrupt for the months of September, October, and No- 
vember, 1913, were paid to him. The respondent was adjudicated a 
bankrupt on November 3, 1913. Therefore the wages now due and in- 
volved in this controversy were earned subséquent to the adjudication. 

As we stated in our former opinion, wages earned subséquent to the 
adjudication cannot be treated as a part of the bankrupt's estate. Such 
being the case, the claim of petitioner is adverse, and could only be hti- 
gated by ancillary proceedings in the district wherein respondent ré- 
sides, or by a plenary suit in the state court. 

The trustée — the bankrupt in this instance — could hâve availed him- 
self of either of thèse remédies, and, having failed to do so, it necessa- 
rily follows that the court below was without jurisdiction. 

This view is fully sustained by Judge Haight, Judge of the District 
Court of New Jersey, in a very able and instructive opinion in the case 
of In re Geller, 216 Fed. 558, in which the various cases bearing upon 
this point are reviewed. 

After a careful considération of the authorities, we are still of opin- 
ion that the holding of this court in the first instance was correct. 
Therefore we adhère to our former décision reversing the judgment 
of the lower court. 



PUGET SOUND TRACTION, LIGHT & POWER CO. T. SCHLEIF. 

(Circuit Court of Appeals, NInth Circuit. February 1, 1915. Kehearing De- 

nied March 8, 1915.) 

No. 2407. 

1. Stbeet Raixboads <S=>117 — Injuries to Pebsons on Teack — Sufficienct 

or Evidence — Negmgknce — Conthibxjtoby Négligence. 

In an action against a street railroad company for Injuries to a work- 
man engagea in constructing a manliole In the street, who stepped onto 
the track in front of an approaching car, évidence held sufBcient to take 
to the jury the questions of the négligence of the operators of the car and 
of plaintlff's freedom from contributory négligence. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. §§ 239- 
257; Dec. Dig. <S=>117.] 

2. Stbeet Raileoads ®=> 93 — Injtjeies to Peksons on Tback — Négligence — 

Spebd — Waenings. 

It is négligence for a street car motorman to approach a street crossing, 
where workmen are at work close to the track, at a speed exceeding that 
permitted by ordinance and without sounding any wamings. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 195-200 ; 
Dec. Dig. <s=»93. 

Care requlred of motormen, see note to Stelk v. McNulta, 40 C. C. 
A. 361.] 

3. Tbial (g=296 — iNSTBUciîONS — CuEE BT Other Instbuctions. 

It is not réversible error to instruct the jury that, If they belleved a 
street car was traveling faster than permitted under an ordinance at the 
time it struck one working on the street, the burden of proof would be 
shifted to défendant to show plaintlff's contributory négligence, without 

(gzsFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Inde-ves 
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requiring a finding that the excessive speed was the proximate cause of 
the injury, where in the same instruction the court stated that the mère 
faet that the car was running at a prohibited speed was no évidence of 
négligence which was the proximate cause of the injury, and elsewhere 
chargea that the fact that it was golng at a prohibited speed was not the 
cause of the Injury, if the jury found that the rate of speed was not the 
proximate cause of the injury, or that the plaintlEf was contributorily 
négligent 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 705-713, 715, 716, 
718; Dec. Dig. <S=>296.] 

4. l^iAL <S=>260 — Injueies to Peebons on Track — Dutt to Look and 

LiSTEN — Instbxjctions Albeady Given. 

In an action for injuries to a workman on the street, struck by a street 
car, a charge that a person is required to make reasonable use of his eyes 
and ears, that is, he is required to look and listen for approaching cars 
when employed near the track, and to do such acts as a reasonably pru- 
dent man would do under like circumstances, suflBciently covers that 
branch of the case, and it was not error to refuse a charge requested by 
défendant on that issue. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dlg. 
<S=»260.] 

5. Masteb and Servant <g=387%, New, vol. 16 Key-No. Séries — Injueies to 

Servant — Indtjstbial Insubance — "Bxteahazabdous Wobk." 

A workman for a City coijtractor, engaged in constructing a manhole in 
the street near a railroad track, is not employed in an "extrahazardous 
work," Bo as to corne within the scope of the state Industrial Insurance 
Act 

6. Masteb and Seevant <S=87%, New, vol. 10 Key-No. Séries — Injtjbies to 

SSBVANT — InDUSTEIAL INSUBANCE — BSTOPPEL. 

The fact that a workman had recelved two vouchers for monthly In- 
demnity under the Industrial Insurance Act (Laws Wash. 1911, p. 345), 
which he did not exécute, and on which he received no money, does not 
estop him from denylng that he was within the terms of the act. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington ; Jeremiah Neterer, 
Judge. 

Action by Charles J. Schleif ag,ainst the Puget Sound Traction, Light 
& Power Company. Judgment for plaintifï, and défendant brings er- 
ror. Affirmed. 

The plaintiff in the action in the court below was working for certain con- 
tractors constructing a water gâte or manhole from the surface of a street in 
the City of Seattle to the water pipes of the city water System, which were laid 
underground. The défendant operated a double-track electric street railway 
upon that street. North-bound cars ran upon the east track, and south-bound 
cars upon the west track. The portion of the street on which the plaintiff 
was working, being that portion between the eastern track and the western 
eurb of the street, had been excavated for a concrète base to a depth of 
about a foot. In constructing the manhole a circulât excavation had been 
made in the unpaved jwrtion of the street about 6 feet tn dlameter and about 
3 feet deep. The most westerly portion of the rim of the excavation was 
about 18 inches from the easterly rail of the street car track, and the ends of 
the tles of the track extended over the hole. The north edge of the excava- 
tion was about on the south marginal Une projected of the walk of a cross- 
street running east and west. For the convenience of pedestrians on that 
cross-street a temporary sidewalk had been constructed across the street on 
which the plaintiff was working by laying rough boards or planks directly 
upon the ground. There was évidence that the ends of some of thèse boards 
projected a few inches over the manhole. The dirt from the excavation had 

<g=3For other cases see same tapie & KSY-NUMBKK 1d ail Key-Numbered Digests & Indexeis 
220 F.— 4 
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1 ecn tlirown upon the southerlj' side of the hole. The manhole was bein? 
constructed with brick and mortar. It was the plaintiff's duty to wheel the 
bricks In a wheelbarrow from the place where they were piled, and diimp 
them near the hole, then hand them down to the mason constructing the man- 
hnie as he needed them. In dolng tbis work the iilalntlff generally stood at 
the north of the center of the hole on the tenjiiorary pJank crosswalk. Ile 
testifled that the Une of his duty was "arouud the hole." There was no oc- 
casion for liim to cross the track in golng for or bringing bricks. At 10:20 in 
the forenoon on the day of the accident be had wheeled a load of brick to 
the excavation, and was standing north of the center of the hole, and at m 
point where a car approachiug from the south on the easterly track could 
easily pass liim, when he suddenly jumped or stepped upon the track at a 
time when a car approaching from the sonth on the easterly track was not 
more than 10 or 12 feet distant. He could hâve seen the car, had he been 
looking, at a distance of at least 600 feet. He testified that he was engaged 
ahout his work, and was not looking or thinking about the car, and dld not 
liear the car approaching. He vs-as struck by the car and sustained serious 
injuries. He testiiied that he was rendered unconscious, and had no recol- 
lection that he was upon the track at the time when he was struck ; but the 
testimony of other witnesses indicates that, either because one of the planks 
of the crosswalk tipped as he stepped upon the end thereof, or for some other 
reason, he suddenly stepped or sprang upon the track. 

James B. Howe and A. J. Falknor, both of Seattle, Wash., for plain- 
tif! in error. 

Geo. D. Emery, of Seattle, Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). 
[1] The défendant contends that it was entitled to a directed verdict 
in its favor, both on account of lack of évidence of its négligence and 
the proof of the plaintiff's contributory négligence. The négligence of 
the défendant alleged in the complaint was its failure to give the plain- 
tiff proper warning of the approach of the street car, and the opération 
of the car at 15 miles per hour, when its speed was limited by ordinance 
to 12 miles per hour. There was évidence that the car was going at 
from 15 to 20 miles an hour, and that no bell was rung until the plain- 
tif! was seen on the track, and at a time when the car was within 12 
feet of where he stood. In view of the testimony, we do not think it 
should be said, as a matter of law, that the défendant was not guilty of 
négligence, or that the plaintiff was guilty of such contributory négli- 
gence as to bar his right of recovery. 

[2] If it were true that the street car was approaching at a rate of 
speed prohibited by the ordinance, and the men who were working at 
the manhole were plainly visible to the conductor, the circumstances 
were such that a jury might properly say that ordinary care required 
the conductor to give a timely signal of the approach of his car, and 
that he should take into account the fact that one of the group of work- 
men engaged in work around the manhole and in proximity to the track, 
without such warning, might inadvertently step upon the track, or so 
near thereto as to be injured by the passing car. Although courts hâve 
held that there is no obligation resting upon a motorman to sound a 
gong, unless some extraordinary exigency requires it, it has been held, 
and very properly, we think, that the approach to a street crossing 
gives rise to such an exigency. And it has been held that proof of the 
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ruiining of a street car at an excessive speed across a public street, or 
of failure to give proper warning of its approach, is évidence tending 
to show négligence. Pierce v. Lincoln Traction Co., 92 Neb. 797, 139 
N. W. 656; Indianapolis St. R. Co. v. Bordenchecker, 33 Ind. App. 
138, 70 N. E. 995. In Peterson v. Seattle Electric Ry. Co., 71 Wash. 
349, 351, 128 Pac. 650, 651, it was said : 

"If a motorman assumes to drive hi.s car at an excessive speed, he cannot 
be exeused from hls duty to ring bis bell and give such warning as is com- 
mensurate witli tbe increased tiazard, for it is the measure of due care." 

In harmony with this view of the law the trial court instructed the 
jury that the défendant company could not recklessly run its car at a 
speed to exceed the limits of the law vvithout ringing a bell or sotmding 
a gong, irrespective of the plaintiff's employment near its track ; that 
the défendant had the right to rely on the f act that the street along the 
line of its railway would not be used by persons in any other than a 
reasonable and usual manner, taking into considération the improve- 
ment that was being made at the time near to its track, and that the 
company was required to exercise reasonable care and caution, such as 
an ordinarily prudent man would under similar circumstances, taking 
into considération the improvements that were being made there and 
the dangers that were apparent by reason of the employment of the 
plaintiiï and others in close proximity to its track ; and that the plain- 
tifï had the right to rely on the fact that the défendant would not run 
its car faster than the limit of speed required by the ordinance, and that 
the motorman operating the car would give the usual warning by ring- 
ing a bell or sounding a gong to advise plaintifif of the approach of the 
car. 

In Hanley v. Boston Elevated Railway, 201 Mass. 55, 87 N. E. 197, 
the plaintiff was one of a gang of four engaged in repairing a gas main 
alongside the def endant's street railway. The court said : 

"When viewed in the light of common expérience, tlie jury could say that 
the plaintiff's knowledge of the attendant circumstances would not lead htin 
coiicluslvely to antlcipate that. If he slipped and in falling on the spur of the 
moment grasped the rail to prevent dropping into the trench, an on-eoming 
car, whose approach he had no reason to apprehend, because no warning had 
been given, might eut off his Angers. * * * Xor can it be said, as matter 
of law, that there was no évidence of the defendant's négligence. If neither 
the defendant's flagman, nor its motorman, nor its conductor, could be charged 
with knovt'ledge that the pipe had become slippery, the flagman knew, and 
the others either knew, or conld hâve been found to hâve known, of the ex- 
cavation, and thiit the men were at work in the trench in the ordinary way 
making the necessary repairs. The usual warning from the flagman might 
hâve given the plaintiff time to ehoose between jumping into the trench, and 
reaching over and graspiiig the rail at the péril of losing his hand. In such 
a situation the miud rea.soiis instinetively, and it is not outside the pale of 
common knowledge that e\en a few seconds might bave saved the plaintiff 
from injury. Or if, instead of runniug at a si^eed whicb could hâve been 
found upon conflicting évidence to bave been from 18 to 20 miles an hour, 
the motorman or conductor had slatkeued the speed of the car, the plaintiff 
might hâve recovered bis footing and bave released his grasp before the car 
passed over." 

The défendant relies upon Kiely v. Seattle Electric Co., 78 Wash. 
396, 139 Pac. 197. The court had under considération in that case the 
question of the contributory négligence of the plaintiff, and said : 
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"Although respondent was riglitfnlly In the streot, It was Ms duty to exer- 
cise reasonable care to learn of the approaeh of cars; a turn of tïie head 
and a glanée of the eye would hâve heen sufficlent, especlally when a signal 
was given by the ringlng of a repeating gong." 

In the sentence last quoted is found the feature which distinguishes 
that case from the case at bar. If in the présent case it had been es- 
tablished by the évidence that a gong had been sounded on the ap- 
proaching car in time to give warning, a very différent case would hâve 
been presented. 

[3] It is assigned as errer that the court instructed the jury as fol- 
lows: 

"You are instructed, however, that if, by a fair prépondérance of the évi- 
dence, you believe that the car was running more than 12 milea an hour at 
the place of the accident, the burden of proof, would by suoh act be .shifted 
to the défendant to show by a fair prépondérance of the évidence that the 
injury, if one was sustalned, was the resuit of contributory uesligence on the 
part of the plaintiff, and that such négligence was the proximate cause of the 
injury, and without which it would not hâve happened." 

It is said that this instruction was erroneous, for the reason that 
in law the burden could not be cast upon the défendant until the jury 
had not only found that the car was traveling at an excessive speed, 
but that such excessive speed was the proximate cause of plaintift's 
injury. But in the same instruction the court charged the jury that: 

"The mère fact that the plaintiff was injured is no évidence of liabillty on 
the part of the défendant, nor is the fact that the car was running more than 
12 miles an hour évidence of négligence which was the proximate cause of 
the injury." 

And again the court charged the jury that: 

"The fact that the car was going at a greater rate of speed than 12 mllea 
an hour was not the cause of the injury, if you find from the évidence that 
.such rate of speed above 12 miles an hour was not the proximate cause of the 
injury, or if you flnd from the évidence that the plaintiff was guilty of con- 
tributory négligence." 

And elsewhere in the charge the jury was plainly instructed that the 
running of the car at an excessive speed, together with the failure 
to give an appropriate signal of its approaeh, might be regarded as 
négligence. We are not convinced, therefore, that there was réversible 
error in the portion of the charge which was singled out by the de- 
fendant in its exception. 

[4] Error is assigned to the refusai of a requested instruction on 
the subject of the duty of the plaintiff to use his sensés, his eyes and his 
ears, especially when working in or about a place where a collision 
with a car was likely to occur. But, on examining the instructions, it 
is seen that the court charged the jury sufficiently on that branch of the 
case as follows : 

"And a person Is required to make reasonable use of his eyes and ears ; 
that is, he Is required to look and listen for approaching cars when employed 
near tlie track, and to do such acts as a reasonably prudent man would under 
like circumstances." 

[5] One of the défenses pleaded was that the plaintiff was employed 
in extrahazardous work, an employment which cornes within the scope 
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of the State Industrial Insurance Act, and that because of the provi- 
sions of that act he could not recover in the action, and that prior to 
bringing the présent action he had made his élection to take under that 
act, and had presented his claim to the state and had received on account 
thereof two state warrants for $30 each. Error is assigned to the in- 
struction wherein the court charged the jury that under the évidence 
the act did not apply and that the défense so pleaded should be disre- 
garded. There was no error in that instruction. Meese v. Northern 
Pac. Ry. Co., 211 Fed. 254, 127 C. C. A. 622. 

[6] Nor was it shown that the plaintiff had received warrants from 
the state. What he did receive were two vouchers for a monthly in- 
demnity, which he did not exécute and upon which he received no pay- 
ment. Nothing that he did in that matter should be held to estop him 
from prosecuting the présent action. 

We find no error for which the judgment should be reversed. It is 
accordingly affirmed. 



ATCHISON, T. & S. F. RY. CO. v. NELSON. 

(Circuit Court of Appeals, Ninth Circuit February 1, 1915.) 

No. 2406. 

Judgment <S=»725 — Conclusiveness— Effect as Evidence. 

Code Civ. Proc. Cal. § 1908, provides that a judgment in respect to mat- 
ters direetly adjudged is conclusive between the parties and their suc- 
cessors in interest, litigatlng for the same thing under the same title and 
in the same capacity, provided they hâve notice of the pendency of the 
action. Section 1909 déclares that other judlcial orders of a court or 
judge of the state or of the United States create a dlsputable presump- 
tlon according to the matter direetly determined between the same par- 
ties and their représentatives or successors in interest by title subséquent 
to the commencement of the action or spécial proceeding, litigatlng for 
the same thing under the same title and in the same capacity. Section 
1910 déclares that the parties are deemed to be the same when those 
between whom the évidence Is offered were on opposite sides In fhe for- 
mer case, and a judgment or other détermination in that case could hâve 
been made between them alone, though other parties were joined with 
both or elther. Meld, that the clause of section 1910, "and a judgment 
or other détermination could in that case hâve been made between them 
alone," relates to and qualifies section 1909, but not section 1908, and 
hence a judgment in favor of a husband and wife in an action against a 
carrier for injuries to the wife was conclusive of the carrier's négligence, 
and that it was the proximate cause of the injury, In a subséquent action 
by the husband alone for loss of the wife's services, médical expenditures, 
etc., because of the same accident 

lEd. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1255-1257; 
Dec. Dig. <S=725.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Frank H. Rudkin, 
Judge. 

®=3For other cases see same topio à KBY-NUMBER In ail Key-Numbered DigeaU & Indexes 
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Action by A. H. Nelson against the Atchison, Topeka & Santa Fé 
Railway Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

The défendant In error recovered In the court below a judgment against 
the plaintiff in error for damages on account of moneys expended for services 
of doctors and nurses, and the cost of drugs and medicine and hired help, 
and for the loss of services of his wife, ail grovvlng ont of an in.lury suffered 
by his wife vs'hlle she was a passenger on one of the cars of the défendant 
in error. The complaint alleged that prior to the commencement of the ac- 
tion the défendant in error and his wife had sued the sanie défendant for the 
injuries to her person suffered by the wife in the accident which is referred 
to in the case at bar. The plaintiff set out the pleadings and judgment in 
the former case, and pleaded the judgment roU in that action as res ad- 
judicata, and as concluslve upon and an estoppel in respect to ail issues in 
the case at bar conceming the négligence of the défendant and the effect of 
the négligence of either of said parties as the proximate cause of the iujury 
complained of, and averred that upon the strength of that judgment it should 
be adjudged and determined that the défendant was guilty of négligence 
which was the proximate cause of the injury complained of, and that the 
plaintiff was not guilty of any want of ordinary care or négligence which con- 
trlbuted to the injuries to his wife. The answer alleged that the plaintifC's 
wife had beeu guilty of négligence which was the proximate cause of her in- 
juries, and denied that the judgment roll in tho former case was res adjudi- 
i.-ata. or conclusive, or estoppel, in respect to any issues in the présent case. 
<.Jn the trial the judgment roll was Introduced in évidence over the objection 
i)t tho plaintiff in error, and the défendant in error offered évidence of the 
araouut of damages and restcd. The défendant introduced no évidence. The 
court instructed the jury that the judgment roll was conclusive on the ques- 
tion of the use of due care on the part of the plaintiff's wife, and conclusive 
that the négligence of the défendant was the proximate cause of the injury 
both to the plaintiff's wife and to the plaintiff in the présent case, and that 
the jury must fiud for the plaintiff in some sum. 

U. T. Clotfelter, A. H. Van Cott, M. W. Reed, and E. W. Camp, ail 
of Los Angeles, Cal., for plaintiff in error. 

Gray, Barker & Bowen, of Los Angeles, Cal., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
conceded by both parties to the action that the judgment in the former 
case should be given in the présent case the same efïect as évidence 
which it would hâve had, had it been rendered by a court of the state 
of California and ofïered in évidence in a court of that state. We turn, 
therefore, to the Code of California and the décisions of the Suprême 
Court of that state to ascertain what is the effect of such a judgment as 
évidence in a case such as that which is hère under review. The pro- 
visions of the Code are as follows : 

"Sec. 1908. The effect of a judgment or final order in an action or spécial 
proceeding before a court or judge of this state, or of the United States, hav- 
ing jurisdiction to pronounce the judgment or order, is as follows: * • • 

"2. In other cases, the judgment or order is, in respect to the matter dl- 
rectly adjudged, conclusive between the parties and their suecessors in in- 
terest by tltle subséquent to the commencement of the action or spécial pro- 
ceeding, litigating for the same thing under the same title and In the same 
capacity, provided they hâve notice, actual or constructive, of the pendency 
of the action or proceeding. 

"Sec. 1909. Other judicial orders of a court or judge of this state, or of 
the United States, créa te a disputable presumption, according to the matter 
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direcH.v (lGterniine(3. between the snme parties and their represwitatives or 
successors in intcrest by title subse(iueiit to ttie commencement oi" the action 
or spécial procecding, litigating for ttie same tbing under tbe same title and 
in the saine capacity. 

"Sec. 1910. The parties are deemcd to be the sa me when those between 
wliom the évidence is ofïered were ou opposite sides in the former case, and 
a .indgment or other détermination could in that case hâve been made be- 
tween them a lune, though otlier parties were joined with both or either." 

In Fcrrea v. Chabot, 63 Cal. 564, 567, the court said : 

"Thèse sections of the Code are merely declaratory of the common-law mie, 
that the jiidgment of a court of compétent jurisdiction, directly upon the 
point, is as a plea a l)ar. or as évidence conclusive, between the same parties, 
upon tlie same matter directly In question in another court." 

In Cook V. Rice, 91 Cal. 664, 27 Pac. 1081, in an action against a hus- 
band and wife to recover damages for an alleged trespass upon public 
land in the possession of the plaintiff, who claimed as a pre-emptioner, 
and to enjoin further trespasses, to which the answer of the défendant 
alleged that the wife claimed no interest in the land and that her acts 
were those of a member of the family of the husband and in privity 
wirh his title, it was held that it was proper to admit in évidence on be- 
lialf of the défendants the judgment roll in a former action of eject- 
iiient of the plaintiff against the husband, wherein it was adjudged that 
the plaintiff was entitled to the possession only of a small inclosure of 
the land not trespassed upon by the défendants, and that the plaintiff 
was not possessed or entitled to the possession of any part of the lands 
enîered upon by the défendants. The court said : 

"It was objected that it was not between the same parties. Substantially 
it was between the same parties. Mrs. Rice made no claim to the land, and 
ail she dld was under the claim of her husband. Had she, by her acts, taken 
iiossession, the right, if any, thus aequlred would hâve been common property, 
and the rlght to control and manage in her husband." 

In Woolverton v. Baker, 98 Cal. 628, 33 Pac. 731, the court said: 

"The plea of res judicata applies, except in spécial cases, not only to points 
upon which the court was actually required by the parties to form an opinion 
and pronounee a judgment, but to every point which properly belonged to 
the subject of litigation, and which the parties," by employlng "reasonable 
diligence, might hâve brought forward at the time." 

And in Reed v. Cross, 116 Cal. 473, 48 Pac. 491, the ruling was the 
same, and the court held that a judgment or decree necessarily afhrm- 
ing the existence of any fact is conclusive upon the parties or their 
privies, whenever the existence of that fact is again an issue between 
them, not only when the subject- matter is the same, but when the point 
cornes incidentally in question in relation to a différent matter, in the 
same or any other court, except on appeal or other proceeding provid- 
ed for its revision. 

Again in Lamb v. Wahlenmaier, 144 Cal. 91, 77 Pac. 765, 103 Am. 
St. Rep. 66, which was an action brought upon a contractor's bond 
against the contractor, VVahlenmaier, and his surety, to recover amounts 
paid by the plaintiff in discharge of liens in excess of the contract price 
for constructing a building, to which the défendants in the case pleaded 
in bar a judgment in a previous action brought alone by the contracter 
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against the owner to recover under the contract, in which the same 
questions were litigated as in the case of the owner against the contrac- 
tor and his surety, the court said : 

"The défendants herein hâve pleaded the judgment in that action In bar of 
plaintifC's right of recovery. The superior court held that It was a bar in 
favor of Wahlenmaier, but not in favor of the surety company, and rendered 
judgment against the latter and in favor of the plalntlfC for $691. The surety 
Company bas appealed. The rule formulated by Lord Chief Justice De Grey 
in the Duchess of Kingston's Case, and frequently repeated in other cases, 
that 'the judgment of a court of concurrent jurisdictlon directly upon a point 
is as a plea a bar, or as évidence concluslve, betvceen the same parties upon 
the same matter directly in question in another court,' bas been substantially 
reproduced in section 1908, subd. 2, of the Code of Civil Procédure of this 
state. The estoppel thus created is not limited to an action which is identical 
in form with the former action, or where the same parties are plaintlff and 
défendant In each of the actions, but may be invoked whenever, in the sec- 
ond action, the parties are in privity with the parties to the first action and 
the same issue is presented for détermination vi'hich was determined in tbe 
former action. As between the parties to the action the judgment therein Is 
an estoppel as to ail matters which are actually and necessarily included in 
the judgment" 

The common-law rule thus adopted by the Code and construed by 
the statutes of the state is found expressed in the décisions of the 
courts of other states, notably in Lindsey v. Town of Banville, 46 Vt. 
144, a case very similar in facts to the case at bar; also in Southern 
Pacific Railroad v. United States, 168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. 
Ed. 355. 

The plaintiflf in error refers to the following words in section 1910: 

"And a judgment or other détermination could In that case bave been made 
between them alone" 

— and argues that because a judgment in the first action could not hâve 
been rendered for the husband alone, but must hâve been a joint judg- 
ment in favor of both husband and wife, the statute precludes the in- 
troduction of such a judgment as évidence in the case at bar. But, up- 
on examining the sections which précède section 1910, it will be seen 
that the language so quoted from that section relates to and qualifies 
section 1909, and not 1908. The décisions of the Suprême Court above 
quoted must necessarily hâve so construed the statutes. 

The plaintiff in error cites Walker v. Philadelphia, 195 Pa. St. 168, 
45 Atl. 657, 78 Am. St. Rep. 801, and Womach v. St. Joseph, 201 Mo. 
467, 100 S. W. 443, 10 L. R. A. (N. S.) 177, 119 Am. St. Rep. 781, 
9 Ann. Cas. 1161. In the first of those cases it was held that where a 
wife, with her husband as a nominal party, but in her own right, bas 
recovered a judgment for personal injuries, the husband cannot, in a 
second suit to recover for loss of his wife's services by reason of the 
same injuries, introduce in évidence as conclusive of the defendant's 
négligence the record of the former suit, for the reason that that record 
is res inter alios acta, and not admissible as évidence. But that décision 
was based upon the statute of the state, which declared the right of ac- 
tion for wrong done to a wife to be her separate property. The court 
held that by virtue of that act her husband could not control or inter- 
fère with the conduct of the suit. The court said : 
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"It was the wife's claim that was lltigated ; the judgment was obtained In 
her right, and it was exclusively hers. Identity of subject-matter, In whole 
or in part, and identity of parties in interest, must unité, to render a déposi- 
tion in one case admissible in another." 

In Womach v. St. Joseph a similar décision was made, based on simi- 
lar reasons. The court pointed to the statute, which it said had made a 
radical change, in providing that the damages sued for by the wife 
shall be and remain her separate property and under her separate con- 
trol, and further providing that she shall be deemed a feme sole, and 
may sue or be sued at law or in equity, with or without her husband 
being joined. The essential différence between those cases and the case 
at bar is that although the Code of CaUfornia, as it was prior to the 
change made in 1913, was held to require that an action for personal in- 
juries to the wife must be brought in the name of the husband and 
wife, and that an action for consequential injury to the husband, such 
as expenses incurred by reason of her injury and the loss of her serv- 
ices to the husband, must be brought in the name of the husband alone 
(Tell V. Gibson, 66 Cal. 247, 5 Pac. 223), the judgment recovered in ei- 
ther case was community property, and by reason of that fact the wife 
was in privity with the husband and an actual party to each suit. Mc- 
Fadden v. Santa Ana, etc., Ry. Co., 87 Cal. 464, 25 Pac. 681, 11 L. R. 
A. 252; Ivamb V. Harbaugh, 105 Cal. 680, 39 Pac. 56; Martin v. South- 
ern Pacific Co., 130 Cal. 285, 62 Pac. 515. 

It folio ws that there was no error in the ruling of the court below. 
The judgment is affirmed. 



GOLDMAN V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit February 2, 1915.) 

No. 2498. 

1. PosT Office i®=»35 — Offenses Against Postal Laws — Use or Maim to 
Defraud. 

Under Criminal Code (Act March 4, 1909, c. 321) § 215, 35 Stat. 1130 
(Comp. St. 1913, § 10385), providing that whoever, having devised or in- 
tending to devise any scheme or artifice to def raud, shall, for the pnrpose 
of executing such scheme, or attempting so to do, place any letter, etc., in 
any post office, etc., or take or receive any such therefrom, shall be pun- 
ished as therein provided, where accused devised a scheme whereby he 
was to advertise for a woman to asslst him on a flnancial proposition, 
and, having found a satisfactory assistant, men of standing and position 
were to be induced to visit her for social or business purposes, and, if 
possible, take a compromising position with her, whereupon photographs 
were to be taken and used in extorting money, it was not essential to the 
completeness of the scheme that an agreement should first be made as 
to the names of the men and the ways and means to be adopted to In- 
fluence them as desired ; and hence an indictment alleging that accused 
planned that, when he found such a person as he desired, he would agrée 
and arrange with her that she should devise ways and means to meet and 
become acquaintcd with men of hlgh financial and social standing, was 
not insufflcient, as showlng that there was no scheme to defraud, but only 
a préparation to devise such a scheme. 

[Ed. Note. — For otber cases, see Post OfiSce, Cent. Dig. § 55; Dea Dig. 
<g=35.] 

©s^For other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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2. PosT OfFicE ®=»48 — Offenses Aoainst Postal Laws — Indtctmext — Suf- 

FIOIFNCY. 

VVliere the Indlctment dlstinetly alleged that, for the purpose of ex- 
eeuting such scheme, accused unlawfully recelved and took letters in au- 
swer to such advertiseinent from a post ofBce box, it vvas net liisufflelent. 
as showing that the act of receiving the letters was a step in devising 
the scheme, and not for the purpose of exeeuting it. 

fEd. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dig. <S=>4S. 

Nonmailable matter, see notes to Timmons v. United States, 30 C. C. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.J 

3. CbimiiN'al Law <s=>901 — Motion foe Dikected Verdict — Waiver. 

Accused waived any error in denying a motion to direct a verdict In 
his favor at the close of the évidence for the prosecution by introduclng 
évidence. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2124 ; Dec. 
Dig. ®=:>901.] 

4. l'osT Office <®=49— Offenses Aoainst Postal Laws — Suffioiency of 

EVinEKCB. 

Where the évidence shovved that acaised, in advertising for a person 
to assist liim in a scheme to defraud, requested persons auswering tlie ad- 
vertisement to write to him for a persoiial interview, and gave no address 
except a post office box, and that he took from such box letters so ad- 
dressed, and it did not appear that this method of correspondence ever 
happened in any other transaction, or that he ever received a letter so ad- 
dressed, except in connection with the particular scheme, it showed, not- 
withstandlng his lack of knowledge of the contents of the letters, that he 
received aud took them from the post office for the purpose of executiui.; 
or attemptiug to exécute such scheme. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. (S=349.1 

5. Post Office <S=>;55 — Offenses Aoainst Po.?tal Laws — Decoy Letters. 

ïhat letters takon by accused from a post office box for the purpose of 
exeeuting or attemptlng to exécute a scheme to defraud were written at 
the instance of a post office inspector, at whose request the superintend- 
ent of the post office station notifled accused that the letters were'then^ 
did not reuder the act of taking and receiving them any less an offense, 
if the postîsl officiais adopted and pursued this course upon reasonable 
groniids to suspect accused of misusing the mails, in an effort to detect, 
and not to induce the commission of, a crime. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
@=».'-!5.] 

6. Post Office ®=>49 — Offenses Aoainst Postal Laws — Sufficienct of 

evidexce. 

On a trial for receiving and taking letters from a post office for the 
purpose of exeeuting or attempting to exécute a scheme to defraud, évi- 
dence held to show that tlie letters written at the instance of a post of- 
fice inspector were so written in an effort to detect, and not in an effort 
to induee the commission of, a crime. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. ®=>49.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; William L. Day, Judge. 

Jacob L. Goldman was convicted of a misuse of the mails, and he 
brings error. Affirmed. 

For opinion below on demurrer to the indictment and motion to 
quash, see United States v. Goldman, 207 Fed. 1002. 

igcsFor other cases see sarae toplc & KEY-NUMBER in ail Key-Numbered Digests & ludexe^ 
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This wrlt Is prosectited to reverse sentence entered upon conviction tôt 
misuse of the mails. The indictment contains two counts, and they in effect 
are tlie same, except tliat one of the two letters involved appears in the first 
coxmt and the other in the second. The indictment enters greatly into détails 
and is very long. We thiiik the foUowing fairly states the substance of its 
allégations: 

Goldman unlawfully devised a scheme to defraud divers men of "reputed 
high flnancial standing and position In and about said city of Cleveland," 
but whose names were unknown to the grand jury. He planned to efCect the 
scheme by inducing women to enter into correspondence with Mm through 
letters to be mailed by them in the post ofiice establishment in that city, 
and to this end to advertise in the Cleveland Tribune as follows: 

"Désire — The assistance and co-operation of a well-educated and well- 
groomed lady on a big flnancial proposition. Must be good looking, chic, and 
hâve the ability to interest men of meana. If you can measure up to this 
standard, write me for personal interview. Box 14, Station D." 

That upon receiving such letters he would arrange for Personal interviews 
with the writsrs and sélect one of them to carry ont bis purposes ; that he 
intended to hâve this woman "devise vva.vs and means" to induce men of 
standing and position, upon prêteuse of friendly and social relations or of 
legitimate business, to visit her in some hôtel or apartment house to be 
selected in Cleveland ; that a suite of rooms would there be engaged and so 
equipped with two caméras as to seeure photographs of the woman and her 
visitor in one of thèse rooms, without the knowledge of the visiter ; that the 
wouian should induce her visiter if she could to take a "compromising posi- 
tion with her," when Goldman would take or cause to be taken two photo- 
graphs showing the woman and the visitor in such compromising position, 
but "f rom différent views" ; that Goldman would then enter the room, 
ad vise the man of the taking of only one of the photographs, and threaten 
to expose him unless he would pay $50,000 to $75,000 either for the photo- 
graph or for destroying it, but would retain the other for the purpose of 
silencing the man in case he paid the money and caused trouble later ; that 
the scheme involved men who vt'ere not indebted to Goldman, and that the 
fraud would coiisist in so extorting money from them. Whatever moneys 
should be obtained were, as part of the scheme, to be divided between Gold- 
man and the woman. 

It is charged that in exécution of the scheme Goldman caused the adver- 
tiseiiient before quoted to be inserted in the issue of the Cleveland Tribune 
for .Jaimary 4, 1913 ; that on the 9th of that month he knowlngly took and 
received from the post office box before described a certain letter contained 
in a sealed envelope which bore an uncanceled two-cent stamp and this 
address, "P. O. Box 14, Station D, Cleveland," and which had theretofore been 
deposited in answer to such advertisement in the post office establishment for 
mailing and delivery. The letter as set out in the first count bears the sig- 
nature and address of the writer, and reads; 

"Dear Sir: In answer to your ad. in the 'Tribune' of January 4th, I 
should like to hâve an interview with you. Tou ask for a well-educated 
and well-groomed lady to help you on a big financial proposition. The ad. 
interests me and I should like to talk to you about it." 

The letter described in the second count was also inelosed in an envelope 
bearing a two-cent uncanceled stamp and au address the same as the other 
letter. The letter bears the signature and address of the writer, a woman 
other than the flrst writer, and reads: 

"Box 14, Station D, Cleveland, O. I hâve read your advertisement la 'The 
Tribune' of the 4th, in which you désire assistance and co-operation of a 
lady, on a big flnancial proposition. I think I can flU the position satlsfac- 
torily. Please write me when and where I can see you." 

Goldman also took this letter from the box at the same time he received the 
other. Goldman was thereupon arrcsted, the letters were found upon his per- 
son, and nothing further was done toward executing the scheme. 

A demurrer and a motion to quash were flled and overruled, and there- 
upon the accused entered a plea of not guilty. At the close of the évidence 
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for the prosecution the accused moved the court to direct a verdict In hls 
favor, wMch was overruled ; but no such motion was made at ttie close of 
ail the évidence. 

F. J. Wing and F. W. Walther, both of Cleveland, Ohio, for plain- 
tiff in error. 

C. R. Alburn, Asst. U. S. Atty., of Cleveland, Ohio, for défendant 
in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] 1. The ground alleged in the demurrer is insufficiency in law of 
either count of the indictment; and this is explained in argument to 
mean that the scheme to def raud as it is alleged was "but a préparation 
to devise a scheme," and so did not fall within the language of sec- 
tion 215 of the Fédéral Criminal Code. Reliance is placed, for ex- 
ample, on this portion of the indictment : 

"Goldman liad planned, devised, and Intended that, wtien he should flnd 
a person * * • of the description indicated" in his advertisement, "he 
would agrée and arrange with her in this: That she should devise ways 
and means through pretended business engagements, and through ways to 
the grand jurors unknown, to meet and become acqualiited with certain and 
divers persons, men, of reputed high financial and social standing and posi- 
tion, but whose names are to the grand jurors unknown. • • • " 

Counsel fail to discriminate between language employed to set forth 
Goldman's scheme and that used to describe the means he selected for 
its exécution. Goldman's scheme, as it is alleged, consisted of a 
methodical course of procédure down to the very point of extorting 
money f rom his intended victims ; and the woman was but an instru- 
mentality designed to be used in ways pointed out in material part in 
the scheme itself , as well as through ways and means the woman her- 
self should devise, to entice men to her room and into "compromis- 
ing" positions for the purposes appearing in the statement. The 
scheme in part required the woman to become acquainted with men of 
'reputed high financial and social standing and position" ; and to say 
it was essential to the completeness of the scheme that an agreement 
should first be made as to the names of men and the ways and means 
to be adopted to influence them as desired is to overlook the main 
features and ultimate purpose of the scheme, and to subordinate it to 
incidental conditions which plainly could arise only in the course of its 
exécution. 

[2] The motion to quash présents a kindred question. It is ad- 
dressed to both counts of the indictment and in the main for the same 
reasons. The complaint is that neither count states that the use made 
of the postal establishment in taking the letters f rom the post office was 
for the purpose of executing the scheme, but that the letters themselves 
show that the acts of receiving them were steps taken in devising the 
scheme. This is but another eiïort to show that there was not a 
completed scheme, though for a reason différent from that urged un- 
der the demurrer. The complète answer to this is to be found in the 
indictment. It is there distinctly alleged that for the purpose of 
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executing the scheme, Goldman, on January 9, 1913, did unlawfully 
take and receive the two letters from Box 14 of Station D of the 
post office establishment at Cleveland. 

We may hère allude to a criticism of the indictment which counsel 
made in support of both the demurrer and the motion to quash. They 
contend : 

"The vice of an Indictment of this character arises from the attempt of 
the pleader to broaden the scope of the statute by broadenlng his description 
of the scheme, so as to include therein uses of the mails which In thelr 
nature could not be acts done for the purpose of executing the scheme to de- 
fraud, contemplated by the statute, although within the scheme as described 
by the pleadlug." 

This is either an assumption that the scheme alleged could not in 
the nature of things hâve been devised in advance of advertising for 
and receiving the letters, or it is a challenge of the right, as also of the 
duty, of a pleader to employ allégations according to his understanding 
of the facts. It certainly is conceivable that Goldman might hâve 
thought out and finished his scheme of extortion in advance of secur- 
ing and setting in motion the instrumentalities, like the use of the 
mails, designed for its exécution; and so counsel's criticism should 
be addressed to the proof s and not the allégations. The demurrer and 
motion were rightly overruled. 

[3, 4] 2. Counsel next contend that it was error to deny the motion 
to direct a verdict in favor of défendant, for the reason that the évi- 
dence of the government was "insufhcient to support the necessary 
allégations of the indictment." While it would be enough to say of 
the error so claimed that it was waived by the introduction of évidence 
for the défendant (Sandals v. United States, 213 Fed. 571, 573 [C. 
C. A. 6th Cir.], and citations), we are disposed to consider the con- 
tention made against the sufficiency of certain f eatures of the évidence. 
Counsel recognize the change made in éléments of the offense defined 
by section 215 (construed in United States v. Young, 232 U. S. 155, 
161, 34 Sup. Ct. 303, 58 L. Ed. 548), as compared with the offense 
denounced by old section 5480 (interpreted by this court in Horman v. 
United States, 116 Fed. 350, 53 C. C. A. 570) and the resulting modi- 
fication in the form of indictment as now required; but they insist 
that the évidence is lacking even in tendency to show one of the élé- 
ments of the offense as now defined (section 215), since it fails to show 
a purpose in Goldman, when receiving the two letters, to exécute or 
to attempt to exécute his scheme. It is said the acts of receiving let- 
ters are to be difïerentiated from those of preparing and mailing let- 
ters ; the theory being that lack of knowledge of the character and 
contents of letters received forbids imputing the élément of purpose 
in the one instance, while this cannot be said in the other. 

The difificulty with this contention and theory is that they do not fit 
this case. The évidence shows that Goldman himself placed the 
original of the adverfisement (set out in the statement) in the office 
of the Cleveland Tribune with direction to publish it; and it is to be 
observed that the advertisement contained an express request to the 
class of persons addressed to write to him for a personal inter- 
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view, and also this significant address, "Box 14, Station D." His name 
did not appear in the advertisement, and the envelopes containing' the 
letters bore only the address, "Box 14, Station D, Cleveland." It is 
not claimed that tliis method of correspondence ever happened in any 
other transaction of Goldman, or that he ever received a letter so ad- 
dressed, except in connection with this particular scheme. In tliese 
circumstances it was but natural for him to expect to receive letters 
so addressed and relating to the subject of his advertisement. He 
could not rationally hâve mistaken their character. Whether he 
would take them from his post office box or not was optional with 
him; he might bave refused either to take or receive them; the 
address on each was to him an unmistakable warning. The act of 
Congress forbade him to "take or receive any such" letter from "the 
post office establishment" (section 215) ; and to hold that the record 
does not tend to prove the élément of f orbidden purpose in his receipt 
of the letters, would be to frustrate the évidence and also the statute 
itself. 

[5, B] 3. There is another objection to thèse letters which is deserv- 
ing of attention. The letters vi'ere decoys and were written at the in- 
stance of a post office inspector. The writer of the first letter was not 
in the employ of the government, though the writer of the other was. 
The letters bore the address called for in the advertisement, were duly 
stamped, and the inspector placed them in Box 14, Station D. The su- 
perintendent of the station, pursnant to request of the inspector, notified 
Goldman by téléphone that two letters were there. Goldman then went 
to the post office and took the letters from the box, opened and read 
them, and as one of the witnesses said "was in the act of tearing up the 
envelopes" when the officer arrested him. If thèse officiais adopted and 
pursued this course upon reasonable grounds to suspect Goldman of 
misusing the mails, their conduct was, under well-settled principles, 
justifiable, and the oft'ense was committed; if no such grounds existed, 
neither their course nor the conviction can be sanctioned. United 
States V. Wight (D. C.) 38 Fed. 106, 109, per Brown and Jackson, TT- ; 
Grimm v. United States, 156 U. S. 604, 609, 610, 15 Sup. Ct. 470, 
39 L. Ed. 550; Goode v. United States, 159 U. S. 663, 669, 16 Sup. 
Ct. 136, 40 L. Ed. 297; Rosen v. United States, 161 U. S. 29, 42, 16 
Sup. Ct. 434, 480, 40 L. Ed. 606; Montgomery v. United States, 162 
U. S. 410, 411, 16 Sup. Ct. 797, 40 L. Ed. 1020; Andrews v. United 
States, 162 U. S. 420, 423, 16 Sup. Ct. 798, 40 L. Ed. 1023 ; Price 
v. United States, 165 U. S. 311, 315, 17 Sup. Ct. 366, 41 L. Ed. 
721; Hall v. United States, 168 U. S. 632, 637, 18 Sup. Ct. 237, 42 
L. Ed. 607; Scott v. United States, 172 U. S. 343, 349, 350, 19 Sup. 
Ct. 209, 43 L. Ed. 471 ; Bâtes v. United States (C. C.) 10 Fed. 92, 94, 
95, per Drummond, C. J. 

The évidence tends to justify the course taken by the post office of- 
ficiais ; in other words, it seems to bave been an effort to detect, and 
not to induce commission of, a crime. In the interval between the 
publication of Goldman's advertisement and the préparation of the 
letters, the inspector had been told of Goldman's purposes. During 
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that interval the woman who wrote the first letter set out in the 
statement had conversed with Goldman on the subject of his scheme, 
and he had told her just what it was. This occurred for the most 
part in the présence of a third person, a man, and the man and woman 
testified at the trial, with out objection, that Goldman told them that 
he had received 10 or 12 letters in answer to his advertisement, though 
Goldman testified that he had said they were applications, not letters. 
It was from the man, who was présent at the interview, that the in- 
specter received his information. In view, then, of the verdict, we 
cannot say that Goldman's acts of taking and receiving the two let- 
ters in issue were any the less an offense because of the fictitious char- 
acter of the letters. It was not necessary, in order to establish the 
offense, to show that the nature of the letters so received was such 
as effectively to aid in working out Goldman's scheme. It was enough 
if, having devised his scheme, he received the letters with the purpose 
of thereby executing or attempting to exécute the scheme. Durland v. 
United States, 161 U. S. 307, 315, 16 Sup. Ct. 508, 40 L. Ed. 709; 
Weeber v. United States (C. C.) 62 Fed. 740, 741, per Brewer, Circuit 
Justice ; O'Hara v. United States, 129 Fed. 551, 555, 64 C. C. A. 81 
[C. C. A. 6th Cir.) ; Lemon v. United States, 164 Fed. 953, 957, 958, 
90 C. C. A. 617 (C. C. A. 8th Cir.) ; Walker v. United States, 152 
Fed. 111, 115, 81 C. C. A. 329 (C. C. A. 9th Cir.). 

Further discussion is not necessary. We hâve considered ail the 
assignments and found no réversible error. 

The judgment is accordingly affirmed. 



STEIGMAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. January 30, 1915. Eehearlng 
Denied March 3, 1915.) 

No. 1876. 

1. Oriminal Law <S=»1149 — Appellate Pboceedings — Eeview — Motion to 

QUASn iNDICTMEJfT. 

It is a rule of tbe fédéral courts that a motion to quash an indictment 
is ordinarily addressed to the discrétion of the court, and its action will 
not be reviewed by an appellate court, except In cases where the failure 
to properly exercise judicial discrétion amounts to a déniai of justice. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dig. §§ 3039-3043, 
305S ; Dec. Dig. ©=j1149.] 

2. CONSPIBACY <g=>43 SUFFICIENCT OF INDICTMENT. 

In an indictment under Cr. Code (Act March 4, 1909, c. 321) § 37, 35 
Stat 1096 (Comp. St. 1913, § 10201), for conspiracy to commit an offense 
against the United States by coucealing property from a trustée in bank- 
ruptcy, in violation of Banl^r. Act July 1, 1898, c. 541, § 29b (1), 30 Stat. 
554 (Comp. St. 1913, § 9613), an averment of the appointment of a trus- 
tée is not an essential allégation, since the crime charged might be com- 
mitted, although no trustée was ever appointed. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. ®=>43.] 

^=:3FoT other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. INDICTMENT AND IXFOBMATIOX i2=3l25 — IXDICTIIBXT — DuPLICITT. 

An Indietment charging a bankrupt and auother wlth consplracy to con- 
ceal property from the bankrupt's trustée, and also alleging such con- 
cealment by the bankrupt, is not bad for duplicity. 

[Ed. Note. — For other cases, see Indietment and Information, Cent Dig. 
iS 334-400; Dec. Dig. <S=>125.] 

4 CoNSPiBACT ©=37 — ^Mergeb of Offenses. 

The doctrine of merger of offenses does not apply as between misde- 
meanors, and hence a misdemeanor which is the object of a consplracy U 
not merged in the latter offense, nor is the offense of conspiraey merged 
in the consummated misdemeanor. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dig. §§ 68-70; Dec. 
Dig. <S=37.] 

In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Criminal prosecution by the United States against Louis Steigtnan 
and David Steigman. From a judgment of conviction, défendants 
bring error. Affirmed. 

The évidence for the government tended to prove the following facts: Louis 
Steigman was enjjaged in the retail clothlng business in Plaiufleld, N. J., and 
his brother, David Steigman, was engagea in the same business in New 
Brunswick, N. J. In March, 1913, Ihe store of David Steigman was burned. 
and in September, 1913. he opened a new store and conducted fire sales and 
other spécial sales until December 24. 1913. In the fall of 1913, Louis Steig- 
man purcliased goods in unusual quantlties, for which he failed to inake 
payments. The goods so purchased, or a substantial part of them, were from 
time to time shipped or carted from his store in Plainfield to the store of 
David in New Brunswick. By this method, the stock of Louis was depleted 
and the stock of David correspondingly augmented. On December 23, 1913, 
Louis admitted bankruptcy, and on December 24, 1913, an involuntary péti- 
tion in bankrnptcy was 81ed against him. On the day upon which Loiiis ad- 
mitted bankruptcy, arrangements were made by David and Louis for the re- 
moval of the entire stock from the store of David. Early on the mornlng 
of December 24th, being the day upon which the Involuntary pétition in 
bankruptcy was flled against Louis, two men, wlth whom the alleged ar- 
rangement for the removal of the goods had upon the previous day been 
made, opened the store of David, loaded ail the goods in a van, and took 
them away. The défendants introduced testimony to show that the transfer 
of goods from one store to the other constituted transactions in the ordinary 
course of business. 

Benjamin M. Weinberg, of Newark, N. J., for plaintiffs in error. 
Walter H. Bacon, of Bridgeton, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge (after stating the facts as above). The 
défendants were indicted for conspiraey under section 37 of the United 
States Criminal Code (section 5440, Revised Statutes), to violate sec- 
tion _29b of the Bankruptcy Act of July 1, 1898, and upon trial were 
convicted. Section 5440, R. S., under which the charge of conspiraey 
was made, provides that "if two or more persons conspire * * * 
to commit any offense against the United States, * * * and one 
or more of such parties do any act to effect the object of the conspir- 

(g^sFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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acy," they shall be punished in the manner prescribed; and the law 
of the United States which it is alleged the défendants conspired to 
offend, being section 29b of the Bankruptcy Act, provides punishment 
for a person upon conviction for "having knowingly and fraudulently 
concealed while a bankrupt * * * from his trustée any of the 
property belonging to his estate in bankruptcy." 

The assignments of error are numerous, and extend to the sufR- 
ciency of the indictment, the relevancy of the testimony, and the charge 
of the court. The error most insistently urged to hâve been committed 
by the court below was its refusai to grant a motion to quash the in- 
dictment. 

[1] It has been ruled by this and other Circuit Courts of Appeal 
that a motion to quash an indictment is ordinarily addressed to the dis- 
crétion of the court, and will not be reviewed by an appellate court 
save in cases where the failure to properly exercise judicial discrétion 
amounts to a déniai of justice. Carlisle v. United States, 194 Fed. 827, 
114 C. C. A. 531 ; Hillegass v. United States, 183 Fed. 199, 105 C. C. 
A. 631. The case presented is not within the exception of the rule, 
but the defects charged to exist in the indictment are so related to the 
subject-matter of other applications made at the trial, that we feel jus- 
tified in giving this spécification of error considération in this opinion 
which otherwise woidd be withheld. 

The indictment charged that Louis and David Steigman unlawfuUy 
conspired and fraudulently agreed together that Louis Steigjman should 
commit an act of bankruptcy, and thereafter be adjudged bankrupt, 
and that, while a bankrupt, he (Louis Steigman) should knowingly and 
fraudulently conceal from the trustée of his estate in bankruptcy cer- 
tain described property thereto belonging, and alleged acts in further- 
ance of the design, substantially as recited in the statement of the case. 

The first and principal matter urged as a def ect in the indictment is 
that "the indictment failed to show that a trustée in bankruptcy for the 
said Louis Steigman was ever appointed." In support of this con- 
tention, the défendants cited no case directly in point, but relied upon 
déductions from cases décisive of altogether différent matters. Alkon 
V. United States, 163 Fed. 810, 90 C. C. A. 116; Kerrch v. United 
States, 171 Fed. 366, 96 C. C. A. 258; Gilbertson v. United States. 
168 Fed. 672, 94 C. C. A. 158; Pettibone v. United States, 148 U. S. 
197, 13 Sup. Ct. 542, 37 L. Ed. 419. 

[2] The précise question raised by this spécification is whether, in 
an indictment charging conspiracy to conceal property from a trustée, 
an allégation of the appointment of a trustée is an essential alléga- 
tion, or whether the failure to make such an allégation violâtes the car- 
dinal rule of criminal pleading. that everything made essential to con- 
stitute the crime must be alleged. The crime charged by the indict- 
ment is conspiracy, and it has been held that : 

"The crime of 'conspiracy' is sufflciently cliarged 1( it be stated ttiat two 
or more persons, naming them, conspired (tliat Is, agreed togetlier) to com- 
mit some offense against the United States (that is, commit some act de- 
clared to be a crime by some statute of the United States) ; and it is also 
charged that one or more of such parties did an act to efCect (that is, carry 
out) the object of such conspiracy. • • • In charging a conspiracy to 

220 F.— 5 
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commit a crime agalnst the United States and overt acts done to effect the 
object of such conspiracy, it Is not necessary to allège tliat the crime whlch 
the parties consplred to commit was actually commltted, or that any act in 
and of Itself evil was doue in ald of efCecting tbe object of such coïrapiracy." 
United States v. Wupperman (D. C.) 215 Fed. 135; Ryan v. United States, 
216 Fed. 13, 31, 132 C. C. A. 257. 

The crime of conspiracy as contemplated by section 5440, R. S., 
bas its origin. in an agreement between two or more persons to do an 
act prohibited by law, and it is completed when an overt act is done 
toward that end, without regard to a violation of the law by the con- 
summation of the act prohibited. In United States v. Cohn et al. (C. 
C.) 142 Fed. 983, a charge of conspiracy against the défendants was 
made under the .same statute and alleged substantially the same acts 
as in the case under considération. It was demurred to upon the 
ground that the acts of concealment were committed before t'ne pro- 
ceedings in bankruptcy were begun, and the contention was made that 
a conspiracy to commit such acts before bankruptcy is not a crime. 
In overruling the demurrer, the court said : 

"A conspiracy to commit a crime always, in the nature of the case, pré- 
cèdes the commission of the crime ; and in my opinion it does not foMow, be- 
eause at the tlme that a conspiracy is entered into to conceal property froiri 
a trustée no trustée bas been appointed and no proceedings in banlcruptcy 
begun, that therefore the crime of conspiracy under section 5440 cannot 
bave occurred. Tbe indictment allèges, as a part of the conspiracy, a plan 
to bring abont the flllng of pétitions in involuntary bankruptcy and adjudica- 
tions thereon, and that, pursuant to tbe conspiracy, property was rcnioved 
and concealed before tbe proceedings were talœn, was intentionally omitted 
from the schedules, and was kept concealed from the trustée after hls appoint- 
ment and qualification. In my opinion, such a conspiracy constitutes a crim- 
Inal offense. The true test is: Could a conviction be had if no baukrut>tey 
proceedings were ever taken? I think It could. if, in addition to the orgaui- 
zation of the conspiracy, any of the parties to it did any act to effect the 
object of the conspiracy. Undoubtedly a criminal prosecutlon in such a 
case would be harsh and unusual ; but, In my opinion, a crime wonld bave 
been committed in such a case, even if no proceedings in bankruptcy were in 
fact ever taken. A conspiracy to murder, joined with a single act done by 
the conspirators to effect the object of tbe conspiracy, would be a crime under 
section 5440, and would not cease to be a crime because no murder was com- 
mitted." 

In Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 
L. Ed. 278, the Suprême Court held that under section 5440, R. S., 
the conspiracy to commit a crime against the United States is itself 
the offense, without référence to whether the crime which the con- 
spirators hâve conspired to commit is consummated. 

In view of ithe fact that in this case the défendants were charged 
by indictment with the crime of conspiring to violate a statute of the 
United States, and were not charged by the indictment with the actual 
violation of that statute, we are of opinion that the appointment of a 
trustée was not essential to complète the offense of conspiracy, and 
therefore the allégation of the appointment of a trustée was not essen- 
tial in charging that offense. In determining what is essential in 
charging a crime, the test is not whether the charge might possibly 
hâve been made with greater particularity and certainty, but whether it 
contains every élément of the offense intended to be charged, sufficient 
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to apprise the défendant of what he must be prepared to meet, and 
to sustain a plea of former conviction or acquittai in case of a second 
indictment for the same offense. Cochran v. United States, 157 U. 
S. 286, 290, 15 Sup. Ct. 628, 630, 39 L. Ed. 704; Houston v. United 
States, 217 Fed. 852, 856, 133 C. C. A. 562 ; United States v. Shevlin 
(D. C.) 212 Fed. 343, 344. We are of opinion that the indictment 
meets this test, and that the court below, either on the motion to 
quash, or as the same matter subsequently appeared, committed no er- 
ror in holding the indictment sufficient. 

[3] The contention that the "indictment vvas bad for dupiicity, in 
that it charged in the same count two différent crimes, without dis- 
tinguishing which crime either of the défendants was indicted for," 
is wholly without merit. Two crimes are alleged, but one crime is 
charged. The crime of conspiracy is the one charged, and it is charg- 
ed against both défendants. The crime of conspiracy, from its very 
nature, précèdes or contemplâtes the perpétration of another oiïense, 
and a charge of conspiracy under the statute, without an allégation of 
the offense to which the conspiracy relates, as being intended or con- 
suinmated, would be wholly impossible of statement. 

There is no dupiicity in an indictment which allèges that Louis 
Steigman unlawfully concealed property from his trustée in bank- 
ruptcy, and charges a conspiracy between Louis Steigman and David 
Steigman vo procure the doing of that very thing. Heike v. United 
States, 227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, Ann. Cas. 1914C, 
128. 

[4] It is contended by the défendants that the crime of conspiracy 
charged against Louis and David Steigman has been merged in the 
compieted crime alleged against Louis Steigman alone. To the ab- 
struse argument presented in support of this contention we are not 
inclined to yield. The logical conséquence of this argument, if up- 
held, is to mal<e impossible conviction of either one or both of two 
persons for conspiring to violate the provision of the Bankruptcy Act 
against the concealment of property in every instance where the sub- 
stantive crime has been consummated by one of them. The doctrine 
of merger is invoked, where the same act constitutes a misdemeanor 
and a felony; but where conspiracy and the executed act are crimes 
of equal grades, one cannot be merged in the other. 5 R. C. L. 1077, 
1078. This gênerai doctrine was recognized and applied by this court 
in the case of Berkowitz v. United States, 93 Fed. 452, 35 C. C. A. 
379. In that case the court held the doctrine of merger of offenses 
does not apply as between misdemeanors, and hence a misdemeanor, 
which is the object of a conspiracy, is not merged in the latter offense, 
nor is the offense of conspiracy merged in the consummated misde- 
meanor. 

In Berkowitz v. United States, supra, this court held that con- 
spiracy under section 5440, R. S., whether to commit a misdemeanor 
or a felony, is, as it was at common law, not a felony, but merely a 
misdemeanor. It is recognized that offenses against section 29 of the 
Bankruptcy Act are not félonies, but are merely misdemeanors. 2 
Loveland on Bankruptcy, 1226. The conspiracy charged in this case 
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beiiig a misdemeanor, and the offense contemplated or committed in 
pursuance thereof being likewise a misdemeanor, the doctrine of mer- 
ger cannot be invoked. 

The remaining spécifications to the sufficiency of the indictment, 
which go to the certainty and particularity of the property concealed, 
are entirely without merit. 

The offense of conspiracy to commit the offense of conceaHng goods 
from a trustée in bankruptcy is, from the very nature of the acts donc 
or contemplated, difficult to prove. Conspiracies are not hatched or 
engaged in openly, and the concealment of goods, as indicated by the 
word itself, is done with secrecy. When thèse or either of thèse of- 
fenses are susceptible of proof by direct testimony, it is more acci- 
dentai than usual, and, as a resuit, évidence in proof of either must 
be largely, and usually is whoUy, circumstantial. Such was the char- 
acter of the testimony admitted in this case, which we find quite suffi- 
cient to sustain the verdict rendered. In admitting this testimony, and 
submitting it to the jury with its instructions upon the law, we find no 
error committed by the trial court. 

The judgment below is affirmed. 



SHADOAN V. CINCINNATI, N. O. & T. P. RT. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1915.) 

No. 2518. 

1. Tbial <S=>178 — Motion foe Directed Verdict — View of Evidence. 

On a motion to direct a verdict for the défendant, it must be assumed 
that plaintiff's testimony is true, and lie must bave the benefit of every 
falr Inference therefrom; and the rule of falr and reasonable inference 
deducible from the entire évidence so challenged is not varied, even where 
there are contradictions in the testimony of one or more of the witnesses, 
slnce the crediblllty of the witnesses is purely a question for the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-^03 ; Dea Dlg. 

<Ê=>178.] 

2. Mastee and Servant <S=»332 — Action foe Death of Tbespassbb — Ques- 

tions FOB Juey. 

A number of boys, who had stolen a ride on a freight train on defend- 
ant's railroad, were dlscovered and driven off at a station where the train 
stood on a slde track. As the train was slowly movlng out along the side 
track, and whlle the boys were standing ahead and to one slde of it, one 
of them was shot and kUled by a brakeman on the caboose. In an ac- 
tion to recover for hls death, It was shown that a rule of défendant re- 
qulred freight brakemen to prevent unauthorized persons from riding on 
the trains, and the brakeman testifled that he knew such rule and be- 
Ueved he was performing his duty thereunder when he flred the shot, in- 
tendlng to scare the boys and prévent them from agaln gettlng on the 
train. Held, that défendant was responslble for his act, If it was done in 
the course of his employment, whether it was wlthin or without hls actual 
authorlty, and whether or not the boys were In fact threatenlng to board 
the train, and that under the évidence that question was one for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1274-1277; Dec. Dlg. <@=»332.] 

^=3For other CEises see same toplo & KEY-NUMBBR in ail Key-Numtered Digests & Indexe» 
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3. Courts <@=»352 — Peocedube — MoinoN foe Dibected Verdict — Power or 
Court, 

It Is a rule of décision In the fédéral courts that In disposing of a mo- 
tion to direct a verdict the trial judge canriot welgh the évidence. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 926-932; Dec. 
Dlg. ®=>352.] 

In Error to the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Action at law by T. R. Shadoan, administrator of McKinley Shad- 
oan, deceased, against the Cincinnati, New Orléans & Texas Pacific 
Railway Company. Judgment for défendant, and plaintifï brings er- 
ror. Reversed. 

T. L. Edelen, of Frankfort, Ky., and James Denton, of Somerset, 
Ky. (Robt. Harding, of Danville, Ky., of counsel), for plaintiff in error. 
George Hoadly, of Cincinnati, Ohio, for défendant in error. 

Before WARRINGTON. KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The administrator brought an 
action in the Pulaski circuit court, charging the railroad company and 
one of its brakemen, Starling Litton, with negligently and wrong- 
fuUy causing the death of McKinley Shadoan, a boy 15 years of âge. 
The case was removed to the court below on the gfound of diversity of 
citizenship. In the course of the trial, on motion of plaintifï, Litlon 
was dismissed without préjudice; and at the close of plaintifï's évi- 
dence, on motion of the company, a directed verdict was rendered 
in its favor. The only assignment argued or relied on hère charges 
error in directing the verdict. 

The intestate and two other boys boarded a south-bound freight 
train of the défendant at Bumside, Pulaski county, to ride to and be- 
yond Greenwood, a station about 11 miles south of Bumside, with 
the intention of retuming home on some north-bound train. The 
boys resided in Bumside, and, having a school holiday, undertook, ac- 
cording to the évidence, "to steal a ride without the knowledge of the 
train employés." The train in question was the first of two sections, 
and both entered a side track at Greenwood to permit a north-bound 
passenger train to pass. There the boys left the train, but after the 
north-bound train had passed, and the freight train had started to 
return to the main track, they got on the bumpers of two adjoining 
box cars forward of the caboose (but how far forward is not shown) 
and were discovered by the conductor of the freight train. The conduc- 
tor threw stones at them, and also beneath the cars, to drive them ofï. 
They again left the train and started away f rom the track. The track 
there runs north and south in a eut, and the railroad right of way is 
bounded on the east by a county road ; the right of way and the road 
being separated by a wire f ence. When the boys started away f rom the 
track, the conductor climbed to the top of a box car, and with his right 
hand made a motion indicating an intent again to throw at the boys, and 
with his left hand motioned toward the rear end of the train, and the 
boys took this to be a signal to trainmen riding on the caboose. Thèse 

®=»For other caseg see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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motions were made while the boys were close to the wire fence (but on 
which side is in doubt), and seem to hâve frightened them. 

Shortly after this, Starling Litton, the brakeman, fired a pistol three 
times from the east side door of the caboose and mortally wounded 
the intestate. Just where the boys then were is not definitely shown ; 
estimâtes as to where they were seen immedialely after the shooting 
occurred rang,e from 50 to 75 yards east of the track. When Star- 
ling Litton was a défendant, he was called by the piaintiff to testify by 
déposition. He did not testify whether he saw the conductor give 
the signal mentioned or not, but did testify tliat while on the caboose 
he saw the boys throwing rocks at the conductor, from a place near 
the wire fence and some distance south of the caboose, though he 
could not say on which side of the fence they were, and that while the 
train was moving slowly on the side track he went below and to a 
locker of the caboose for his pistol, and in thé présence of another 
brakeman fired from the east tloor with the resuit already stated. A 
rule of the company then in force and applicable to freight brake- 
men provided: 

"They will allow no unauthorized lierson to enter the cars, ride on the train, 
or handle freight." 

Litton had knowledge of this rule, and was satisfied that the boys 
had been riding on the train ; and, further, his purpose in shootirig 
was to scare them away from the train and prevent them from riding 
on it. He testified at considérable length. Li référence to the rule, for 
example, this appears: 

"y. Is that the rule you referred to when you say it was yonr duty to keep 
an unauthorized person, or persons who didn't hâve transportation, from rid- 
ing on the train? A. Yea, sir. Q. And that Icind of a rule was in force at the 
time you did that? A. Yes, sir. Q. Had your train gotten out of the switch 
when you tired? A. No, sir." 

And referring to the shooting: 

"Q. I^id you believe at that time that would frighten the boys and prevent 
them from gettiug on the train? A. I thought it would make a noise and 
scare them away. Q. And your sole purpose was not to injure them, but to pre- 
vent them from coming back on the train? A. Keep them away. Q. And you 
knew at that time tlie company required you to keep them from coming back 
on the train? A. Yes, sir. • * ♦ Q. And you knew they were out there 
in the direction in which you fired? A. They were south of where I was; 
the caboose was moving; we were pulling out. Q. And they were still south 
of you when you lircd the shots? A. Yes, sir. * * • Q. From the time 
you left the top of the caboose and got down and got your pistol, how many 
feet had it gone? A. Fifty or sixty feet." 

Further, on re-examination : 

"Q. You thought you were performlng your duty in flrlng your pistol? A. 
Yes, sir; to scare them away. Q. You thought your duty required you to 
scare them away from the train and keep them from getting on the train at 
the time you flred the shots, didn't you? A. Yes, sir. Q. And It was for that 
reason alone you fired the shots? A. Just to scare them away. Q. And to pre- 
vent them from getting back on the train? A. Yes, sir." 

[ 1 ] Does such testimony as this, in connection with the recited f acts 
preceding it, présent a question of law for the court, or a question of 
tact for the jury? It is hardly necessary to restate the rule, prevailing 
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in this court, that upon a motion to direct a verdict it is the duty of the 
trial judge to take that view of the évidence most favorable to the party 
against whom the direction is requested. Williams v. Choctaw O. & G. 
R. Co., 149 Fed. 104, 105, 79 C. C. A. 146; Crucible Steel Forge Co. 
V. Catharine Moir, Adm'x, 219 Fed. 151, decided January 5, 1915; 
Worthington v. Elmer, 207 Fed. 306, 308, 125 C. C. A. 50. Stated 
otherwise, "it must be assumed that plaintiff's testimony is true, and he 
must hâve the benefit of every fair inference therefrom." Louisville 
& N. R.^Co. V. Bell, 206 Fed. 395, 398, 124 C. C. A. 277, 280 (C. C. 
A. 6th Cir). And the rule of fair and reasonable inference dediicible 
from the entire évidence so challenged is not varied, even where there 
are contradictions in the testimony of one or more of the witnesses, for 
the credibility of witnesses is purely a question for the jury under 
proper instructions of the court. Rochford v. Pennsylvania Co., 174 
Fed. 81, 83, 98 C. C. A. 105 (C. C. A. 6th Cir.). The issue made in the 
arguments of counsel présents a striking illustration of the necessity 
to test the soundness of a directed verdict by such inferences as may 
be justifiably drawn in accordance with the rules thus pointed out. 

[2] Counsel in efifect, if not in terms, agrée to the proposition that 
the defendant's liability for the act of Litton is to be determined by 
the inquiry, whether at the time he fired the shots he was engaged in 
the course of his employment; the one side contending that he was, 
and the other that he was not. Many cases are cited and commented 
upon by counsel, but they are reducible to the issue stated ; and owing 
to their varying facts, peculiar to each, such cases afford but slight as- 
sistance in the ultimate solution of a distinct though somewhat similar 
case, except through the rule they in substance déclare that évidence 
which justifies opposing inferences as to whether the servant was or 
was not acting within the scope of his employment présents a ques- 
tion of fact for the jury, under appropriate instructions; and some of 
the cases will presently be cited and considered. It must meanwhile 
be remembered that Litton beheved he was engaged within the scope 
of his employment and in the performance of a duty to his master at 
the time he fired the shots; and the évidence tends to justify this 
belief. He was so situated on the caboose, at the time the conductor 
gave the signal to train hands riding there, as either to hâve seen or 
heard of the signal; and another brakeman stood by his side at the 
time of the shooting and seemingly acquiesced in it. Further, the 
slow movement of the train on the side track was calculated to impress 
Litton with the belief that the boys might board it again; because 
while on top of the caboose he saw the boys at a place near the wire 
fence (on which side is not clear) some distance south of him, and in 
spite of the time he took to go below to the locker, and then to the 
east door of the caboose to fire the pistol, the boys were still south of 
him. 

It may be true that at the time of the shooting the boys were ofif 
the railroad pr^iperty ; still it cannot be safely said that if, after the con- 
ductor had motioned to the men on the caboose, nothing further had 
been done by any of the crew to keep the boys away, they would not 
hâve returned to the train while it was on the side track or before 
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it got under way on the main track. Their purpose was in truth to 
ride beyond Greenwood. To assume that they would net hâve re- 
boarded the train would be to treat the évidence as reasonably open 
to but one inference — that Litton's act was not donc in the course 
of his employment; and upon no other theory could the directed 
verdict be sustained. Otis Steel Co. v. Wingle, 152 Fed. 914, 917, 82 
C. C. A. 62 (C. C. A. 6th Cir.). 

Such a theory would not accord to plaintiff the most favorable view 
of the circumstances disclosed by the record or by Litton's testimony 
alone. The rule of the company requiring Litton to prevent unau- 
thorized persons from riding on the train plainly invested him with 
authority and discrétion commensurate with a rightful discharge of 
the duty. The liability of an employer, however, is not limited simply 
to the results of acts done by his agent in the proper performance of 
duty. It is a familiar doctrine that the direct conséquences of an 
agent's acts, done in the wrongf ul exercise of his authority and in the 
course of his employment, are chargeable to his master. Hence, under 
the rule applicable to a motion to direct, we think the évidence gives rise 
to a substantial inference that Litton's act was done in the course of 
his employment ; it would be sufficient, however, if the évidence should 
justify opposed inferences in this respect. It is therefore not enough 
to say that Litton's act was an abuse of his authority; nor that the 
boys either were in fact or threatening to become trespassers, for that 
cculd not rightfuUy subject any of them to the conséquence that hap- 
pened through the method adopted by Litton to prevent them from rid- 
ing on the train. Rounds v. Del., Lack. & West. R. R. Co., 64 N. Y. 
129, 138, 21 Am. Rep. 597; Nelson Business Collège Co. v. Lloyd, 
60 Ohio St. 448, 459, 54 N. E. 471, 46 L. R. A. 314, 71 Am. St. 
Rep. 729; Brennan v. Merchant & Co., Inc., 205 Pa. 258, 261, 262, 
54 Atl. 891; Ritchie v. Waller, 63 Conn. 155, 161, 28 Atl. 29, 27 L. 
R. A. 161, 38 Am. St. Rep. 361 ; St. Louis, I. M. & S. Ry. v. Hen- 
dricks, Adm'r, 48 Ark. 177, 181, 2 S. W. 783, 3 Am. St. Rep. 220; 
Brunner v. Telegraph, etc., Co., 160 Pa. 300, 303, 28 Atl. 690; Schulte 
V. HoUiday, 54 Mich. 74, 76, 19 N. W. 752; Peck v. Mich. Cent. R. R. 
Co., 57 Mich. 3, 7, 23 N. W. 466; Planz v. Boston & Albany Rail- 
road, 157 Mass. 377, 380, 32 N. E. 356, 17 L. R. A. 835; Pierce v. 
Railroad Co., 124 N. C. 83, 87, 32 S. E. 399, 44 L. R. A. 316; Pol- 
laty V. Char. & West. Car. Co., 67 S. C. 391, 398, 45 S. E. 932, 100 Am. 
St. Rep. 750; McKeon v. New York, etc., Railroad, 183 Mass. 271, 
274, 67 N. E. 329, 97 Am. St. Rep. 437. And see Sharp v. Erie R. 
R. Co., 184 N. Y. 100, 104, 105, 76 N. E. 923, 6 Ann. Cas. 250; 
Conchin v. El Paso, etc., R. R. Co., 13 Ariz. 259, 262, 263, 108 Pac. 
260, 28 L. R. A. (N. S.) 88; 2 Cooley on Torts (3d Ed.) p. 1017; 2 
Wood on R. R. (2d Ed.) § 316, p. 1404. 

[3] The case of C, N. O. & T. P. Ry. Co. v. Rue, 142 Ky. 694, 
699, 134 S. W. 1144, 1146 (34 L. R. A. [N. S.] 200), relied on by 
défendants, was disposed of after recovery below and in full récogni- 
tion of the settled rule in that court that a master is responsible for 
the wrongful act of his servant if "done in exécution of the authority, 
express or implied, given by the master" ; but the court upon weighing 
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the évidence found that the servant's act did not fall within the rule 
(142 Ky. 703, 134 S. W. 1144, 34 L. R. A. [N. S.] 200). In this court, 
however, the prevailing rule of décision is that in disposing of a motion 
to direct a verdict the trial judge cannot weigh the évidence. See, in 
addition to the décisions of this court first above cited, Mt. Adams 
& E. P. Inclined Ry. Co. v. Lowrey, 74 Ped. 463, 477, 20 C. C. A. 596; 
Big Brushy Coal & Coke Co. v. Wilhams, 176 Fed. 529, 532, 99 C. 
C. A. 102. Cases like Little Miami Railroad Co. v. Wetmore, 19 Ohio 
St. 110, 2 Am. Rep. 373, hâve no more relevancy hère than that case 
had in- Nelson Business Collège Co. v. Lloyd, supra, 60 Ohio St. at 
pages 454, 460, 54 N. E. 471, 46 L. R. A. 314, 71. Am. St. Rep. 729. 
The judgment must be reversed, with costs, and a new trial awarded. 



CRAWFORD et al. v. STERNBERG. 

(Circuit Court of Appeals, Elghth Circuit January 4, 1915.) 

No. 144, Original. 

1. Bankbuptcy ig=>136 — Obdeb foe Dbliveby of Peopebty to Tbustee — In- 

ABILITY AS DEFENSE. 

That members of a bankrupt partnership had paid out money with- 
drawn by them from the firm assets the day preceding the adjudication 
in bankruptcy, and had no other means, and therefore were unable to 
pay such money to the trustée, was a sufflcient défense to an application 
to require them to repay such money. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235; 
Dec. Dig. <®=>136.] 

2. Bankeuptcy <S=5>183 — Pabtnebship and Individual Cbeditobs — Riohts. 

Where, by mutual consent, the members of a bankrupt partnership 
wlthdrew money from the flrm assets the day preceding the adjudication, 
and applied It to the payment of individual debts, they could not be re- 
quired to return it, as Bankr. Act July 1, 1898, c. 541, § 5f, 30 Stat 547, 
548 (Comp. St 1913, § 9589), providing that the net proceeds of partner- 
ship property shall be appropriated to the payment of partnership debts, 
and the net proceeds of the individual estate of each partner to the pay- 
ment of Individual debts, applies to the property eonstituting partner- 
ship and Individual property at the commencement of the bankruptcy pro- 
ceedings and to property fraudulently transferred, and the power of the 
partners to transform individual property Intoi partnership property, or 
partnership property into individual property, continues untll the prop- 
erty Is placed in custody of the law for administration. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 282; Dec. 
Dlg. «Ê=3l83.] 

3. Bankeuptcy iS=»39T — Exemptions — Pabtnebship and Individual Peop- 

EETT. 

Though, under Kirby's Dig. Ark. § 3903, exemptlng personal property of 
the value of $200 to unmarried persons, not the head of the family, a 
member of a firm may not claim such exemption out of the partnership 
assets, where partners by mutual consent took $200 each from the assets 
of the partnership on the day preceding the adjudication in bankruptcy 
agalnst the partnership, such money became thelr separate property and 
subject to their clalms of exemption, as the flrm's control of the partner- 
ship property and the rlght to transfer it in whole or in part to strangers 
or to members thereof, even if the firm is Insolvent, continues until the 
property goes Into the custody of the \a.w, and It Is not a fraudulent 

^ssFoT other cases see same toDic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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transfer for an Insolvent person to convert property whlch Is not exempt 
Into property which Is exempt for the purpose of claiming his exemptions 
therein. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 678; Dec. 
Dig. <g=>397.] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Arkansas ; Frank A. Youmans, Judge. 

Bankruptcy proceeding against Claud F. Crawford and another. 
On pétition to revise an order requiring the bankrupts to pay over 
money to M. Sternberg, trustée. Pétition granted, and order reversed. 

Ben D. Kimpel and Plarry P. Daily, both of Ft. Smith, Ark., for 
petitioners. 

W. S. Chastain, of Ft. Smith, Ark., for respondent. 

Before CARLAND, Circuit Judge, and T. C. MUNGER, District 
Judge. 

T. C. MUNGER, District Judge. On March 4, 1914, a pétition in 
bankruptcy was filed by a partnership, which was engaged in mercan- 
tile business in Arkansas, and an adjudication in bankruptcy was en- 
tered on the same day. The next day the individuals constituting the 
partnership filed pétitions in bankruptcy and were adjudicated bank- 
rupts. The District Court made an order that the partners each pay 
over to the trustée of the partnership, the sum of $200 and a péti- 
tion to revise that order is the subject of this case. 

[1, 2] The partners, each acting with the consent of the other, with- 
drew this money from the assets of the partnership on the day pre- 
ceding its adjudication in bankruptcy, at a time when the partners 
and the partnership were insolvent, but when no action was pending 
against any of them. The money was so taken on the theory that each 
partner had the right to segregate that sum as his individual property, 
and to claim it as exempt under the laws of Arkansas, and it was 
scheduled and claimed to be exempt in the individual schedules in 
bankruptcy filed by them. A portion of this money was applied by 
each partner, before the trustée made application for its return, to 
the payment of individual debts owing by him, and neither has other 
assets, except the remainder of the $200 not so expended. The fact 
that the défendants had paid out this money and had no other means, 
and therefore were unable to repay it to the trustée, was a sufficient 
défense to this application for its return. Louisville Trust Co. v. 
Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413 ; Boyd v. 
Gluckhch, 116 Fed. 131, 53 C. C. A. 451 ; In re Mize (D. C.) 172 Fed. 
945. The money so expended was not subject to an order for its 
return as a part of the partnership estate, for the further reason that 
it had been, by the consent of the partners, applied to the payment of 
individual debts of the partners. This was the efïect of the décision 
in the case of Sargent v. Blake, 160 Fed. 57, 87 C. C. A. 213, 17 L. 
R. A. (N. S.) 1040, 15 Ann. Cas. 58, in which this court held: 

"ïhe el.<inse of section 5f upon whlch counsel rely is nothlng but the familial- 
nilo of adiiiinistifition of partnership and individual estâtes, which has been 

C'—jV r n'y^rr cnsea sec same toplc & KKY-NUMBER in ail Koy-Numbered Digeste & Indexes 
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Importée! Into the bankruptcy law from the courts of equity. "Tlie net pro- 
ceeds of the partnership property shall be appropriated to the payment of 
the partnership debts, and the net proceeds of the indivldual estate of each 
partner to the payment of the individual debts.' The partnership prop- 
erty and the indivldual estate at what tlme — four months, or al some in- 
definite time within four months, before the pétition Is filed, or at the time 
it is filed? This section treats of administration in the bankruptcy court, and 
hence of the partnership and indivldual property, the title to which is in 
the banlirupt at the time the pétition against him is presented to tlie court 
and that whlch he had trausferred in fraiid of his credltors. Section 70. 
xVny other interprétation would nroduce intolérable vexation and contusion, 
for in the dally conduct of business partners are necessarily aud constatitly 
applying partnership property to the payment, not only of lar:j;e iudnldual 
obligations, but to the payment of their petty indivldual debts for living ex- 
penses, and are often devoting their indivldual property to the promotion of 
the partnership business and the discharge of the partnersliip debts. It 
never could hâve been, it never was, the intention of Congi-ess that thèse 
transactions — thèse transformations of partnership into indivldual and of In- 
divldual into partnership property within four months, or within any other 
time precedlng the commencement of bankruptcy proeeedlngs — should either 
be resclnded or avoided by subséquent adjudications In bankruptcy, unless 
they were actually fraudulent or voidably preferentlal. It did not make theni 
fraudulent in themselves. The terras of section ôf, and the uatural and ra- 
tional interprétation of them in the llght of the gênerai rules of law and 
of the entlre act In which they appear, lirait their application to partnership 
and individual property at the commencement of bankruptcy proceedings, and 
to property the transfer of whieh is fraudulent for otlier reasous tlian that 
partnership property was applied to the payment of individual debts, or in- 
dividual property to the payment of partnership debts. This conclusion is in 
accord with the gênerai principles applicable to the management and dis- 
position of partnership property. 

"ïhere are two rules of lave whlch at différent times apply to the manage- 
ment and disposition of the property of a partnership: First, partners own, 
and, with the consent of each, hâve the right and power to sell and dispose 
of , the partnership property, to transform it into the individual property of one 
or more of the partners, to apply it or its proceeds to the payment of their 
individual debts in préférence to those of the partnership, and to make such 
other honest disposition of it as they deem fit ; second, in the administration 
of the property of a partnership in the courts the credltors of the partnershifi 
bave the right to the application of the partnership property to the payment 
of the partnership debts in préférence to the individual debts of the respec- 
tive partners. The first is a rule of opération ; the second a rule of adminis- 
tration. The flrst governs during the opération of the partnership business 
aud the disposition of the partnership property by the partners ; the second 
opérâtes during the administration of the partnership property after it is 
brought into the custody of a court. The first rule prevails untll by some 
suit or act the interposition of some court Is invoked to adminlster the part- 
nership property ; and until that time the second rule is ineffective. Before 
the partnership property is placed in custodia legls for administration, it Is 
not held in trust for the payment of the partnership credltors in préférence 
to the credltors of the indivldual partners. The partnership credltors hâve 
no lien upon it, and no tndependent right to its application to the payment of 
their claims in préférence to the claims df the credltors of the individual part- 
ners. Each partner, however, bas the right to require the partnership prop- 
erty to be applied to the payment of the partnership debts in préférence to 
the debts of the indivldual partners, to the end that he may not be required 
to pay the former out of hls individual estate. The right of the credltors of 
the partnership to payment out of the partnership property in préférence t<i 
the individual credltors is the mère right by subrogation or dérivation to en- 
force this right of one of the partners after the partnership property has been 
placed in the custody of the law. Until It has been so placed, each partner 
has plenary power at any time to release or waive this right ; and if each 
cartner has doue so, and at the time the property comes within the jurlsdic- 
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tlon of a court no partner has this rlght, tlien no créditer of the partnership 
bas it, for a stream cannot rlse hlgher than its source." 

[3] The unexpended portions of the sums of money taken by the 
partners are claimed by them to be exempt under the law of Arkansas. 
Under the statutes of that state, it has been determined that the in- 
dividuals constituting a firm may not sélect exemptions out of the 
partnership assets (Richardson v. Adler, Goldman & Co., 46 Ark. 43 ; 
Porch V. Arkansas Milling Co., 65 Ark. 40, 45 S. W. 51, 67 Am. St. 
Rep. 895; In re Handlin, 3 Dill. 290, 11 Fed. Cas. 6,018; In re Meri- 
wether [D. C] 107 Fed. 102); but such sélection may be made when 
the interests of the partners hâve been ascertained and segregated 
(Farmers' Union Gin & Milling Company v. Seitz, 93 Ark. 329, 124 
S. W. 780). 

In the présent case, the partners by mutual consent transferred to 
each other portions of the firm's money ; and unless this transf er was 
fraudulent, the money became the separate property of the individ- 
uals and subject to their claims of exemption (section 3903, Kirby's 
Digest Laws Ark.), as the firm's control of the partnership property, 
and the right to transfer it in whole or in part, to Etrangers or to 
each other, even if the firm is insolvent, continues until it cornes into 
custody of the law (Sargent v. Blake, supra ; Case v. Beauregard, 
99 U. S. 119, 25 L. Ed. 370; Fitzpatrick v. Flannagan, 106 U. S. 648, 
1 Sup. Ct. 369, 27 L. Ed. 211; Huiskamp v. Moline Wagon Co., 121 
U. S. 310, 7 Sup. Ct. 899, 30 h. Ed. 971). 

There is no claim of fraud in the severance of thèse sums of mopey 
into individual ownership, except that it took from partnership cred- 
itors a fund to which they could hâve resorted if it had remained 
partnership assets until placed in the custody of the law, and placed 
it among the individual assets, where it was subject to a daim of 
exemption, and that this was donc for that purpose, and when it was 
known to the partners that they and the firm were insolvent and in an- 
ticipation of early proceedings in bankruptcy. It is well settled that 
it is not a fraudulent act by an individual who knows he is insolvent 
to couvert a part of his property which is not exempt into property 
which is exempt for the purpose of claiming his exemptions therein, 
and of thereby placing it out of the reach of his creditors. Flask v. 
Tindall, 39 Ark. 571 ; In re Irvin, 120 Fed. 733, 57 C. C. A. 147 ; 
Huenergardt v. John S. Brittain Dry Goods Co., 116 Fed. 31, 53 C. 
C. A. 505 ; First National Bank v. Glass, 79 Fed. 706, 25 C. C. A. 
151; In re Wilson, 123 Fed. 20, 59 C. C. A. 100; In re Thompson 
(D. C.) 140 Fed. 257; O'Donnell v. Segar, 25 Mich. 367; Randall 
V. Buffington, 10 Cal. 491; Cipperly v. Rhodes, 53 111. 346; Meigs v. 
Dibble, 73 Mich. 101, 40 N. W. 935 ; Jacoby v. Parkland Distilling 
Co., 41 Minn. 227, 43 N. W. 52 ; Palmer v. Hawes, 80 Wis. 474, 50 
N. W. 341 ; Thomp. on Homesteads & Ex. §§ 305-309. 

This has become an established principle, because the statutes grant- 
ing exemptions hâve made no such exceptions, and because the policy 
of such statutes is to favor the debtors, at the expense of the creditors, 
in the hmited amounts allowed to them, by preventing the forced loss 
of the home and of the necessities of subsistence, and because such 
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statutes are construed liberally in favor of the exemption. As it is 
not fraudulent for an individual debtor to convert property which is 
not exempt into that which is, it is not fraudulent for individuals con- 
stituting a partnership to sever the joint interest in partner ship prop- 
erty, which is not yet in the custody of the law, and thereafter to hold 
their exemptions out of such property. Goudy v. Werbe, 117 Ind. 
154, 19 N. E. 764, 3 L. R. A. 114; Mortley v. Flanagan, 38 Ohio St. 
401 ; Worman v. Giddey, 30 Mich. 151 ; Bâtes v. Callender, 3 Dak. 
256, 16 N. W. 506; Lee v. Bradley Fertilizer Co., 44 Fia. 787, 33 
South. 456; Fairfield Shoe Co. v. Olds, 176 Ind. 526, 96 N. E. 592; 
In re Phillips (D. C.) 209 Fed. 490; 2 Freeman on Execution (3d 
Ed.) § 221. 

Pétition to revise granted, and order reversed. 



PBANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. v. JOHN 

B. STEVENS & CO. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915. Rehearlng De- 

nled March 8, 1915.) 

No. 2397. 

1. OoBPORATiONs <s=>428 — Notice to Corporation — Knowledge of ob Notice 

TO Agent or Employé. 

Knowledge of an injury to a workman in the employ of a corporation, 
acquired by a foreman, also an employé, wMle not acting for tbe corpora- 
tion, but for himself, does not charge the corporation with notice of the 
Injury. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 1748-1761 ; 
Dec. Dig. <S=»428.] 

2. Trial (2=s235 — Instructions — Caution as to Acceptance of Testimony. 

An instruction that the jury should accept testimony of conversations 
and oral admissions with great caution, especially where there had been 
a considérable lapse of time since the conversations, held not erroneous, 
where the jury were also properly instructed that they were sole judges 
of the credlbility of the witnesses. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 539-541, 543-548, 
551 ; Dec. Dig. ©=5235.1 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action at law by John B. Stevens & Co., a corporation, against the 
Frankfort Marine, Accident & Plate Glass Insurance Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Hudson, Holt & Harmon, ail of Tacoma, Wash., for plaintiff in er- 
ror. 

L. B. Da Ponte and J. W. Quick, both of Tacoma, Wash., for de- 
fendant in error. 

Before GILBERT, ROSS, and MQRROW, Circuit Judges. 

©=5>For other cases see same topio & KEY-NUMBBR in aU Key-Numbered Diftests & Indexes 
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GILBERT, Circuit Judge. The plaintiff in error issued its policy 
of insurance to the défendant in error, insuring it against loss on 
account of damages for bodily injuries or death suffered by any of 
its employés througli accidentai causes. While the policy was in force, 
and on or about July 19, 1909, one Merrill, an employé of the insured, 
was injured. On October 28, 1909, Merrill commenced an action 
against the défendant in error to recover damages. The insurance 
Company refused to défend the action, and denied its liability on the 
policy, for the reason that notice of the accident had not been given 
it, in compliance with the provisions of the policy, which required that, 
upon the occurrence of an accident, the assured should immédiate! \-, 
"and at the latest within ten days," given notice in vvriting of such 
accident to the insurance company. Merrill recovered a judgment 
against the défendant in error, and thereupon the latter brought its 
action against the insurer to recover on the policy. The insurance 
company in its answer alleged the failure of t!ie insured to give the 
notice required by the policy. Under the instructions of tlie court 
that there could be no recovery against the défendant in the action 
on account of the loss sustained in paying the judgment which Mer- 
rill recovered, because of its failure to give the ten days' notice, the 
jury returned a verdict in its favor. On v/rit of error to this court, 
the judginent was reversed ; this court holding that the provision of 
the policy requiring immédiate notice of an accident to any of the em- 
ployés of the insured is to be given a reasonable and not a literal con- 
struction, and that it means notice within a reasonable time under ail 
the circumstances, and that where it appeared that the insured did 
not know of the accident at the time when it happened, and gave no- 
tice to the insurance company immediately or within a reasonable 
time after learning thereof, the requirement of immédiate notice was 
complied with. The cause was remanded to the court below for a 
new trial. Upon that trial the jury returned a verdict for the de- 
fendant in error. To review alleged errors on that trial, the cause is 
again brought to this court. 

[1] Error is assigned to the ruHng and instructions of the court 
in regard to certain testimony of Merrill and others as to conversa- 
tions with Comstock, the foreman of the défendant in error. At the 
time of the accident Stevens was the président of the défendant in 
error, Moore the vice président, Comstock the day foreman, and Bass 
the niglit foreman. Stevens testified that he expected Moore, Com- 
stock, or Bass to report cases of accident to the employés, and that in 
fact his corporation never received notice of the accident to Merrill 
until October 19, 1909. Merrill testified that about August 2, 1909, 
he had conversations with Comstock as to his accident ; that Comstock 
was telephoned to and came to Merrill's house, and discussed with him 
the question of his wages and the liability of the company and other 
matters. The court instructed the jury to disregard the testimony 
as to déclarations of and conversations with Comstock, unless they 
found that the plaintifï (the défendant in error hère) sent Comstock 
to the hospital at the time of the conversation, and that, as there was 
no testimony to that efïect, they should consider the conversations only 
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50 far as they might tend to show what Comstock /earned at the 
time when the accident happened, and that the conversations should 
be considered only in the event that they constituted an admission 
on Comstock's part that he knew from the beginning that Merrill was 
hurt, and the court directed the jury to disregard any admissions made 
by Comstock, because there was nothing to show that he was on the 
business of the company. 

We are of the opinion that there was no error in the ruling or the 
instructions of the court. Comstock was not an ofïicer of the cor- 
poration, but was a servant, with certain defined duties. There is 
no évidence that he was specially charged with the duty of reporting 
to the corporation accidents to the employés. The corporation looked 
to him, together with two others, to report accidents which might oc- 
cur while the men were at work. The évidence was that Merrill did 
not consider his accident serions at the time when it occurred, that 
he continued at work as before for 12 days thereafter, and that until 
about the time when he went to the hospital he did not know that the 
ailment from which he was sufifering was caused by the accident. 
The call which Comstock made at Merrill's house was in the evening 
and after working hours. He went upon his own accord, and not 
in compliance with any instruction from the défendant in error. He 
did not go in the discharge of any of the duties of his employment, and 
we think the court did not err in ruling that his employer was not 
chargeable with notice of anything said on that occasion, either by 
Comstock or Merrill, or other persons in their présence. As to the 
question of the competency of the testimony concerning what was 
said in the conversations at Merrill's house, as tending to show that 
Comstock had prior knowledge of the accident, or knowledge of it 
at the time when it occurred, it is sufficient to point to the fact that 
nothing appears in those conversations to show such prior knowledge 
on the part of Comstock. 

Notice to and knowledge of the agent, acquired and présent in his 
mind while he is exercising the powers and discharging the duties of 
his agency, are notice- to and knowledge of his principal. Chicago. 
St. P., M. & O. Ry. Co. V. Belliwith, 83 Fed. 437, 28 C. C. A. 358. 
The knowledge acquired by the officer or agent of a corporation, while 
not acting for the corporation, but while acting for himself, is not 
imputable to the corporation. 10 Cyc. 1063. The gênerai rule is that 
notice communicatcd to, or knowledge acquired by, officers or agents 
of corporations when acting in their officiai capacity, or within the 
scope of their agency, becomes notice to or knowledge of the cor- 
poration. 10 Cyc. 1054. And the same authority announces the rule 
that information communicatcd to an officer of a corporation on the 
Street, touching a matter affecting the rights of the corporation, is 
not, as a matter of law, notice to the corporation. 

[2] Error is assigned to the instruction of the court that certain 
évidence was to be accepted with great caution by the jury. The court 
said : 

"In this case tbere lias been testimony concerning conversations and admis- 
sion.«. oral adniission.s. The court Instructs you that évidence of that kind 
should be accept<;d with gieat caution by the jury. Especially Is that truc 
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where a considérable lapse of tlme bas Interrened between the Orne of theso 
alleged admissions or conversations and the time the wltness testified. Counsel 
has polnted out some reasons for that, too. In addition to those pointed eut 
by counsel would be the falllblllty of the memory of the wltness who under- 
takes to relate a conversation, as the meaning of persons often dépends upon 
the arrangement of the words. The same words arranged differently ofteu 
give a différent impression, or a Word omitted hère or substituted there may 
change the whole meaning of a conversation; therefore that Is why I in- 
struct you that testimony of that klnd should be accepted wlth caution." 

The objection made to this instruction is that therein the court went 
beyond the right of the judge to comment on the credibility of wit- 
nesses and the weight of the évidence, and expressed a rule which 
is not a rule of law, a rule whose correctness, when applied to any 
particular case, dépends on facts of which the jury should be the 
judges. We think the instruction was not improper. It expressed 
a permissible estimate of testimony such as that to which the jury's 
attention was directed, and if, indeed, it is to be taken as an expres- 
sion of the opinion of the judge as to the credibility of witnesses, it 
did not transcend the power of the court, for it was coupled with 
an express instruction to the jury that they were the sole and ex- 
clusive judges of every question of fact in the case, and of the weight 
of the évidence and the credibility of the witnesses. Nome Beach 
Lighterage & Transp. Co. v. Munich Assur. Co. (C. C.) 123 Fed. 820; 
Lesser Cotton Co. v. St. Louis, I. M. & S. Ry. Co., 114 Fed. 133, 52 
C. C. A. 95; Fuller v. New York Life Ins. Co., 199 Fed. 897, 118 
C. C. A. 227; Fidelity Mutual Life Ass'n v. Jefïords, 107 Fed. 402, 
46 C. C. A. Z7'7, 53 L. R. A. 193. 

There are other assignments of error, which présent questions which 
were disposed of on the former writ of error, and need not be dis- 
cussed hère. 

The judgment is affirmed. 



HIMROD T. FT. PITT MIN. & MILL. CO. t 
(Circuit Court of Appeals, Elghth Circuit January 6, 1915.) 
No. 40&4. 

1. BASiatENTS <g=15 — BiGHTs Passing by Implication — Necessitt. 

In every prlvate grant there passes by implication that which Is rea- 
Bonably necessary to the enjoyment of the thing granted ; nor is it es- 
sentlal to an implled grant that there be an absolute physical necessity 
for the rlght demanded. 

[Ed. Note. — For other cases, see Easements, Cent Dig. §§ 42-58; Dec. 
Dlg. ®=»15.] 

2. Mines and Minbbals ®=ï55 — Easements — Tunnels — Deposit of Waste— 

iMPLiED Géant. 

Where défendant by deed acquired the rlght to bore a tunnel through 
plaintifl's property and use the tunnel for the opération of défendant'» 
mines, the rlght to use the surface of plalntlfC's property for the deposit 
of waste and débris brought from the tunnel mlght be implled from rea- 
sonable necessity, to be determlned as a question of fact from ail the cir- 
cumstances in the case. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 153- 
165; Dec. Dig. <©=355.] 

^:::3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests £ Indexes 
t Rehearing denled Maroh 19, 1915. 
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3. Mines and Minebals ig=>55 — Impmed Géant — Reasonable Necessitt— 

Question foe Jttbt. 

Where défendant was granted the right to bore a tunnel through plaln- 
tiff's property and use the same for the opération of an adjolning mine, 
whether there was a reasonable necessity for the use of plaintiff's prop- 
erty for the deposlt of waste and débris f rom the tunnel, so as to raise 
an Implled grant, and the extent and mode of use of the surface to whlch 
défendant was entltled. If any, held for the jury. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 15S- 
165; De& Dig. <S=>55.] 

4. EsTOPPKL <S=s>54 — Equitable Estoppel — Knowledge or Pacts. 

On an Issue as to whether défendant had an implled grant of an ease- 
ment to use plaintiff's property for dumpage of waste from a mine tun- 
nel, the right to maintain and use which had been deeded to hhn, évi- 
dence, to ralse an estoppel, that plaintifl had made no objection to de- 
fendant's use of the surface as a dumping ground for many years prior 
to suit, was properly excluded. In the absence of proof that plaiutiff had 
knowledge of defendant's use of the surface. 

[Ed. Note.— For other cases, see Estoppel, Cent Dig. S§ 128-135; Dec. 
Dig. <©=»54.] 

îoumans. District Judge, dlssenting. 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the Ft. Pitt Mining & MilHng Company against Fred E. 
Himrod. Judgment for plaintiflf, and défendant brings error. Re- 
versed, and new trial granted. 

C. C. Parsons, Jr., of Sait Lake City, Utah, and F. L. Collom, of 
Idaho Springs, Colo. (Charles C. Parsons, St., of Sait Lake City, Utah, 
on the brief), for plaintiflf in error. 

Caldwell Martin, of Denver, Colo. (Charles W. Waterman, of Den- 
ver, Colo., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. This action for the recovery of 
damages occasioned by the deposit of rock and débris by plaintiff in 
error upon the property of the défendant in error, was formerly be- 
fore this court, and the opinion of the court is published in Himrod v. 
Ft. Pitt Mining & MiUing Co., 202 Fed. 724, 121 C. C. A. 186, to 
which référence may be had for a statement of the essential f acts. 

Upon the second trial, the deed and mining lease referred to in the 
former opinion were received in évidence. The lease provided for cer- 
tain mining and tunnel work to be done by plaintiflf in error and an- 
other, in a portion of the Oneida Iode claim, for two- years after Au- 
gust 15, 1894. The deed, which was executed to the plaintiflf in error 
and his associate and their assigns at the same time as the lease, re- 
cited the ownership of distinct Iode claims by the parties, the désire of 
the grantees to extend the No. 2 tunnel or level of the Oneida mine 
into their own claims "for the purpose of working and draining said 
Lamartine and other mines through said level, tunnel, or adit so run 
or to be run," and then granted to them a perpétuai right of way 

<g=s>Por other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
220 F.— 6 
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througli tlie Oneida level No. 2 for the purpose of driving the tunnel or 
levei into the Lamartine or other mines owned by them. It also grant- 
ed a perpétuai right of way through the tunnel, when constructed, with 
the right to maintain and operate it for the purpose of working and 
mining ail Iodes and mines beyond the boundaries of the Oneida claim, 
that the grantees might own or acquire, and to place and maintain in 
the tunnel, tram tracks, air, water, and steam pipes, electric light and 
power wires, téléphone wires, electric lamps, and téléphones. The 
right was also given to conduct the water through the tunnel from the 
mines of the grantees and to operate cars and trains in the tunnel 
"together with ail and singular such other and further rights in and to 
said tunnel, adit, or level, or the right of way hereby granted, as will 
enable the [grantees] to work the mines they now own or may hereaft- 
er acquire by lease, deed, or location, through the said tunnel, adit, or 
level in such manner as they shall deem expédient or proper." The 
grantors reserved in the deed the right to work the Oneida and other 
i^iines through the tunnel, to move over the railway tracks therein its 
timbers, waste, and ore, and to eut openings in the bottom of the tun- 
nel to furnish air to other workings. The plaintiff in error succeeded 
to the rights of his associate grantee and eut the tunnel through the 
Oneida claim to the mines owned by him, depositing at the mouth of 
îlie tunnel, which-opened on the surface of the Oneida claim, rock and 
waste from the Oneida and from his own claims. 

At the close of the évidence the court instructed the jury that the 
plaintifï in error had no right to deposit, upon the surface of the 
Oneida claim, rock and waste brought from the tunnel or mines be- 
yond the Oneida claim, and the jury returned a verdict against the 
plaintiff in error. The instructions of the court, denying the plaintiff 
in error the right of dumpage on the surface of the Oneida claim, are 
claimed to be erroneous, because the grant of that right was implied 
in the deed, as it was reasonably essential to carrying on his mining 
opérations through the tunnel, and because the grantor had deposited 
the waste from the Oneida mine at the mouth of the tunnel before 
the making of the deed, and because the plaintiff in error for many 
years after the exécution of the deed had used that place for the de- 
posit of waste from his mines without objection on the part of the 
grantor. 

[1] In every private grant there passes by implication that which 
is reasonably necessary to the enjoyment of the thing granted. Wash- 
burn on Easements (4th Ed.) pp. 49-54. Hence a grant of the minerais 
under the surface of the land implies the right to mine them by the 
sinking of shafts or boring of tunnels and the removal of them through 
such openings. Shep. Touch. 89-100; Cardigan v. Armitage, 2 Barn, 
& Cress. 197 ; Rowboltam v. Wilson, 8 H. L. Cases, 38 : Ingle v. Bot- 
toms, 160 Ind. 73, 66 N. E. 160; Ewing v. Sandoval C. & M. Co., 110 
m. 290 ; Marvin v. Brewster Iron Mining Co., 55 N. Y. 538, 14 Am. 
Rep. 322; Baker v. Pittsburg C. & W. R. Co., 219 1\. 398, 68 Atl. 
1014; Hooper v. Dora Coal Min. Co., 95 Ala. 235, 10 South. 652; 2 
IJndley on Mines, § 813. 
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Because a mine may not be worked practically withovtt other facili- 
ties, the grant of the minerais implies the right to construct and oper- 
ate roads, tram and railway tracks upon the surface for the use of the 
mine (Dand v. Kingscote, 6 M. & W. 174; Marvin v. Brewster Iron 
Min. Co., supra; Porter v. Mack Mfg. Co., 65 W. Va. 636, 64 S. E. 
853 ; Consolidated Coal Co. v. Savitz, 57 111. App. 659), to build air 
shafts, erect machinery, store water for the use of the engines, and in 
gênerai to do that which is reasonably necessary for the use of the 
ihing granted (Dand v, Kingscote, supra; Fowler v. Delaplain, 79 
Ohio St. 279, 87 N. E. 260, 21 L. R. A. (N. S.) 100; Williams v. Gib- 
son, 84 Ala. 228, 4 South. 350, 5 Am. St. Rep. 368 ; Wardell v. Watson, 
93 Mo. 107, 5 S. W. 605 ; Turner v. Reynolds, 23 Pa. 199 ; Gordon v. 
Million, 248 Mo. 155, 154 S. W. 99; Gordon v. Park, 219 Mo. 600, 117 
S. W. 1163; Armstrong v. Maryland Coal Co., 67 W. Va. 589, 69 S. 
E. 195 ; 2 Barr. & Ad. Mines and Mining, 576). That which is con- 
venient does not pass by such grant, unless it is also reasonably neces- 
sary. Cardigan v. Armitage, supra ; Midgely v. Richardson, 14 M. & 
W. 595; Marvin v. Brewster Iron Min. Co., supra; Ingle v. Bottoms. 
supra ; Williams v. Gibson, supra ; Anderson v. Cowan, 125 lowa, 259, 
101 N. W. 92. 68 L. R. A. 641, 106 Am. St. Rep. 303; Humphreys v. 
McKissock, 140 U. S. 304-313, 11 Sup. Ct. 779, 35 L. Ed. 473; Web- 
ber V. Vogel, 159 Pa. 235, 28 Atl. 226; Hooper v. Dora Coal Min. 
Co., supra. 

It is not requisite to an implied grant that there is an absolute physi- 
cal necessity for the right demanded. It is said in Pettingill v. Porter, 
8 Allen (Mass.) 1, 85 Am. Dec. 671, there may be a way by necessity 
when another caniiot be got or made without unreasonable labor and 
expen.se, and that in determining the question the jury may consider 
the comparative value of the land and the probable cost of such ways, 
and that — 

"the Word 'necessary' cannot * • * be limited to absolute physical neces- 
sity. If It were so, the way in question would not pass with the land, If 
another way eould be made by any amount of labor and expense, or by any 
posslbility. If, for example, the property conveyed were worth but $1,000, it 
would follow frora this cou.structiou that the plaintiff's Intestate would not 
hâve the right of way over the triangular pièce as appartenant to the land, 
provided he eould hâve made another way at the expense of $100,000. If the 
Word 'necessary' is to bave a more libéral and reasonable interprétation than 
this, the oue adopted by the .ludge must be regarded as correct. Its effiect was 
to require proof that the way over this triangular pièce was reasonably neces- 
sary to the enjoyment of the dweUing house granted." 

[2] There are obvions degrees of necessity for the use of the sur- 
face in the conduct of subterranean mining opérations, from the abso- 
lute necessity of sinking shafts or making other entrances to the miner- 
ais, to the practical necessities of business opérations, such as the plac- 
ing of steam engines and machinery at the mouth of the entrances, of 
constructing ponds of water to supply the engines, of laying and 
operating rail or tram ways to bring in supplies and to carry out the 
ore, of storage of minerais on the surface pending sales, of assembling 
bouses, stores, and shops for the use of the miners; but such uses 
hâve been declared in the cases cited to be implied in the grants, if 
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found to be necessary by the triers of fact. It is equally obvious that 
a grant of the right to bore a tunnel or to sink a shaft may imply the 
right, as a reasonable necessity, to use the surface for the deposit of 
waste and débris brought from the tunnel or shaft, such necessity to 
be determined as a question of fact from the circumstances of the 
case. Scheel v. Alhambra Min. Co. (C. C.) 79 Fed. 821 ; Schwab v. 
Smuggler-Union Min. Co., 174 Fed. 305, 98 C. C. A. 160; Webber v. 
Vogel, supra ; Wardell v. Watson, supra ; Marvin v. Brewster Iron 
Min. Co., supra. 

In the case of Schwab v. Smuggler-Union Min. Co., supra, this 
court held that the grant of the right to deposit tailings and débris in a 
river, whence they would be carried through the flumes, sluices, and 
réservoirs of the grantor, gave the implied right to deposit the tailings 
and débris on grantor 's lands and claims, as they were precipitated 
at the ends of the flumes and sluices. In the présent case the grant 
allowed plaintiff in error (1) to conduct drainage water from his mines 
through the Oneida tunnel, and (2) to use the tunnel as a carriage- 
way in working his mines in such manner as he deemed proper. It is 
apparent that if the plaintiff in error had deposited débris at the mouth 
of the mine as a resuit of the discharge of drainage water, the principle 
announced in the Schwab Case would apply. No reason is perceived 
why it may not be as necessary to deposit the débris there, if carried 
by cars through the tunnel, as if carried as a deposit in water and 
through drainage ditches. The nature of the surface where the right 
of deposit is claimed, its adaptability and value for other uses, the ac- 
cessibility of other places where dumping could be made, and the rea- 
sonable cost of acquiring and using such a place of deposit, are among 
the considérations that may enter into the question of an implied grant 
to make such a deposit in mining or tunnel opérations as a reason- 
able necessity. 

[3] In this case, the tunnel's mouth was located at an élévation of 
about 10,000 feet above the sea level, and upon a steep mountain slope, 
not adapted to many uses, and the owner of the surface had long used 
the surface as a place of deposit for similar refuse brought from his 
own mines and from his portion of the tunnel. The évidence was such 
that the question of the reasonable necessity of the right, the extent and 
the mode of use of the surface by the plaintiff in error in order to en- 
joy the grant made to him by the deed, should hâve been left to the 
jury. 

[4] Complaint is made of the exclusion of évidence whereby the 
plaintiff in error sought to show that the défendant in error had made 
no objection to his use of the surface as a dumping ground for many 
years before this suit was brought, and also of the court's action in 
refusing to give tendered instructions on the issues of estoppel, and on 
the construction to be placed upon the deed because of this conduct of 
the parties. It is not claimed that the défendant in error had knowl 
edge of this use of the surface of the Oneida claims, nor were facts 
shown that imposed upon it the duty to know of such use, and there 
was no error in the court's ruling thus challenged. Bank v. Kennedv, 
17 Wall. 19, 21 L. Ed. 554; Farmers' & Merchants' Bank v. Farwelli 
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58 Fed. 633, 7 C. C. A. 391 ; Anthony v. Campbell, 112 Fed. 212, 50 C. 
C. A. 195. 

A number of other errors are alleged, but a careful examination of 
them discloses no error of which plaintiff in error can complain ; but, 
for the reasons already indicated, the judgment must be reversed, and 
a new trial granted. 

YOUMANS, District Judge. I dissent from the opinion of the ma- 
jority of the court, for the reason that in my judgment the reversai 
is based upon a ground differing from the theory on which the case 
was tried in the court below. In the lower court the défendant in er- 
ror based its défense on the theory that its right to dump waste on the 
Oneida claim appears on the face of the deed. It asked an instruction 
to that efifect. It made no request for an instruction submitting to 
the jury the question whether the privilège to so dump waste was 
reasonably necessary to the enjoyment of the right granted by the 
deed. Its contention below, and in this court also, is that its right 
appears on the face of the deed, and that it is to be determined by the 
court as a matter of law. 
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(Circuit Court of Appeals, Bighth Circuit. January 12, 1915.) 

No. 4161. 

Master and Sekvant <@:=3l80 — Action fob Injuby to Railboad Employé — 

CONSTEUCTION OF STATUTK, — "ENGAOED IN WOEK OF OPEEATING A RAIL- 
BOAD." 

Rev. St. Mo. 1909, § 5434, which provides that every railroad corpora- 
tion owning or operating a railroad in the state shall be llable for âTl 
damages sustained by any agent or servant thereof "while engagea In 
the work of operating such railroad" by reason of the négligence of any 
other agent or servant thereof, as construed by the Suprême Court ôt 
the state, is not restricted In its application to employés engaged in the 
opération oC trains, and an employé In a roundhouse, vrho was injured 
through the négligence of a fellow employé whlle engaged In gathering 
up and removing scrap which had accumulated in the yard, in, obédi- 
ence to orders of the foreman, was engaged in work necessary to the 
opération of the railroad, and may maintara an action under auch statute. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 3ô9- 
361,363-368; Dec. Dlg. <S=>180. 

For other définitions, see Words and Phrases, First and Second Séries, 
Operate.] 

In Error to the District Court of the United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action at law by Herbert H. Austin against the Chicago, Rock 
Island & Pacific Railway Company. Judgment for défendant, and 
plaintiff brings error. Reversed. 

The plaintiff in error, hereinafter called the plaintiff, sued the de- 
fendant railway company to recover damages for a personal injury 
which he alleged was caused by the négligence of a coemployé in the 

^=3For other cases ses same topic & KET-NUMBER in ail Ke7-Numl>*red Digests & Indexe» 
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service of the railway company. At the close of the plaintiiî's évi- 
dence the court, upon motion of the défendant, directed a verdict and 
judgment in its favor, to reverse which the plaintiff prosecutes this 
writ of error. 

E. H. Gamble, of Kansas City, Mo. (Guthrie, Gamble & Street, 
of Kansas City, Mo., on the brief), for the plaintiff in error. 
Paul E. Walker, of Topeka, Kan., for the défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. At the time of his injury (May 17, 1912) 
the plaintiff was employed by the défendant railway company as 
hostler helper in its roundhouse at Eldon, a division point on its rail- 
road in Missouri. On the day of his injury he had completed his 
work upon an engine, and there being nothing further to do imniedi- 
ately in the line of his regular employment, he and a coemployé named 
Beeler were directed by their foreman to help two other employés 
remove some scrap that had accumulated in the yard upon the rail- 
way premises, and two radiators that had been used in or near the 
roundhouse to a différent location near the scrap bin. Following this 
direction ,he and his coemployé, Beeler, assistée! two other employés 
in loading the scap onto a push car in use in the yards, and on top 
of this they placed the two radiators and pushed the car to a place 
near the scrap bin. The larger of the two radiators was about 16 
feet long and weighed some 650 pounds. When the car reachcd a 
position near the scap bin, the plaintiff and other employés who helped 
handle the car lifted the larger radiator to the ground and carried it 
to some blocks upon which it was to be placed. There was a man 
at each corner of the radiator; the plaintiff' and Beeler being at one 
end, and the other two employés at the other end. In attempting to 
place the radiator on the blocks, Beeler negligently and without warn- 
ing, it is alleged, let go of the corner of the radiator that he was carry- 
ing, and it fell to the ground with a sudden jerk or jolt, causing 
a serious injury to the plaintiff's back, of which he complains, and 
for which he seeks recovery from the railway company. The plain- 
tiff relies for recovery upon a statute of Missouri which reads in 
this way : 

"Every rallroad corporation owning or operating a railroad in this state 
shall be liaWe for ail damages sustalned by any agent or servant tliereof 
while engaged in the work of operating such railroad by reason of the négli- 
gence of any other agent or servant thereof : Provided, that It may be shown 
in défense that the person injured was gullty of négligence contributing as a 
proximate cause to produce the injury." Kevised Statutes of Missouri (1909) 
§ 5434. 

It is admitted by the défendant that plaintiff was in its employ in 
and about its roundhouse and yards at Eldon at the time of his in- 
jury, and was injured while assisting Beeler and other employés 
in carrying a radiator as alleged ; but it contends that when plaintiff 
was injured he was not engaged in "operating a railroad," within the 
meaning of the Missouri statute above quoted, and was not there- 
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fore within îts provisions, that such statute is in effect the same as 
the statutes of lowa, Minnesota, and of some other states which 
abolish the fellow-servant rule in those states, and that the words "op- 
erating a railroad," as used in such statutes, hâve been construed by 
the courts of those states to mean only "the movement of trains, cars, 
or engines upon a railroad track," and that as so construed plaintiff 
was not when injured engaged in the work of "operating a railroad," 
or, if the statuie be so construed as to include the plaintiff while do- 
ing the work in which he was injured, it violâtes the equal protection 
clause of the fédéral Constitution. 

The statute of lowa reads in this way: 

"Bvery corporation operating a rail way shall be liable for ail damages sus- 
tained by any person, including employps of such corporation, in conséquence 
of the negleot of the agents, or by any mismanagement of the engineers or 
other employés thereof, and in conséquence of the wilful wrongs, whether of 
commission or omission, of such agents, engineers or other employés, when 
such wrougs are in any manner connected with the use and opération of any 
railvvay ou or about which tbey shall be employed, and no contract which re- 
striets such liability shall be Icgal or binding." Code of lowa (1S97) § 2071. 

This statute differs somewhat from the Missouri statute, but it 
is true that the Suprême Court of lowa has construed it to mean 
only the movement of trains, cars, or engines upon the tracks of a 
railroad, and that an employé to be within its provisions must be one 
wlio is engaged in the opération of trains or cars and thus exposed 
to the hazards of moving trains, and in most of the cases to hâve 
been injured by such movement, and that such construction was 
deemed to be necessary to save the statute from violating the equality 
clause of the fédéral Constitution. But we are not now concerned 
inimediately with the statute of lowa or the construction placed upon 
it by its courts, for the Suprême Court of Missouri has construed the 
Missouri statute in question to be différent from the lowa statute, 
or the statutes of other states patterned thereafter, and such construc- 
tion is controlling, unless as so construed it is répugnant to the fédéral 
Constitution. Chicago, etc., Ry. Co. v. Stahley, 62 Fed. 363, 11 C. 
C A 88 

In Callahan v. St. Louis, etc., Ry. Co., 170 Mo. 473, 71 S. W. 208, 
60 L. R. A. 249, 94 Am. St. Rep. 746, one of a section crew in the 
employ of the railroad company was stationed upon a street below an 
overhead track of the railroad to remove from the street ties that 
might fall thereto in the course of replacement by other members 
of the crew above him, and to warn persons upon the street of dan- 
gers from the falling ties, was injured by a tie negligently thrown to 
the ground by some of the crew above him, and for which injuries 
he recovered judgment against the railroad company. It was con- 
tended in that case, as it is hère, that the injured employé and his 
fellow servant were not engaged in the work of "operating a rail- 
road" within the meaning of the Missouri statute, and that the injured 
employé vyas not, therefore, within its provisions. The court, after 
citing the statutes of lowa and of some other states patterned there- 
after, and the décisions of the courts construing them, said : 
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"It thus appears that everywhere, except in lowa and Minnesota, the ad- 
judications agrée that It is net essential that the Injury should hâve been iii- 
flicted by reason of the négligence of a fellow servant while actually engaged 
in running a car, but that the injured employé may recover if Injured by the 
négligence of a fellow servant while they are engaged in doing any work for 
the railroad which was directly necessary for the opération of the railroad, 
and that even so sweeping a statute as that of Indiana was held by the Su- 
prême Court of the United States not to be répugnant to or violative of the 
fédéral Constitution. • * * Under our statute to entitle the injured serv- 
ant to recover It must be shown that he sustained his injuries 'while engaged 
in the work of operating such railroad, by reason of the négligence of any 
other agent or servant' Thls is very différent from the lowa statute. Hère 
the injured person must be injured 'while engaged in the work of operating 
such railroad' — injured not necessarily by the négligence of another employé 
or englneer while actually moving a train, but injured by the négligence of 
any other employé of the railroad. In lowa the injury must hâve been In- 
flicted by the moving of a train. In Missouri the person injured must hâve 
been actually engaged in the work of operating such railroad, not necessarily 
in operating the train. The two statutes, therefore, are almost the antithèses 
of each other, and our law cannot properly be sald to hâve been taken from 
or modeled after the lowa law." TJnder the Kansas statute, though that is 
adopted from the lowa statute, "to entitle an injured employé to recover, it 
ia necessary for him to show that he was injured when performlng a service 
for the railroad that was necessary to the use and opération of the road, and 
it is not essential that he show that the injury was caused by a fellow serv- 
ant while moving a train. Railroad Co. v. Vincent, 56 Kan. 344, 43 Pac. 251." 

See, also, Union Pacific Ry. Co. v. Harris, 33 Kan. 416, 6 Pac. 
571 ; Atchinson, etc., Ry. Co. v. Koehier, 37 Kan. 463, 15 Pac. 567, 
570. 

The Callahan Case was affirmed by the Suprême Court of the Unit- 
ed States upon the authority of Tullis v. Railway Co., 175 U. S. 348, 
20 Sup. Ct. 136, 44 L. Ed. 192, and cases cited in St. Louis Mer- 
chants' Bridge Terminal Ry. Co. v. Callahan, 194 U. S. 628, 24 Sup. 
Ct. 857, 48 L. Ed. 1157, and approved in Louisville & Nashville Ry. 
Co. V. Melton, 218 U. S. 36, 30 Sup. Ct. 676, 54 L. Ed. 921. In the 
last-named case Melton recovered judgment against the railroad Com- 
pany in Kentucky for an injury received while employed by the rail- 
road Company in Indiana. He was one of a crew engaged in con- 
structing a foundation for a coal tipple alongside the track, at which 
engines might coal, and was injured by the falling of a frame which 
was being raised for the purpose of placing it in its foundation. The 
falling of the frame was caused by the négligence of the foreman of 
the crew, to whose orders Melton was bound to conform, without 
fault on the part of Melton. The right of recovery was based upon 
the provisions of the statute of Indiana known as the "Employers' 
Liability Statute" of that state, which provides: 

"That every railroad • • • operatingi in thls state, shall be Uable in 
damages for Personal injury suffered by any employé while in its service, 
the employé so injured being In the exercise of due care and diligence, in the 
following cases: 

"First. When such injury is sufCered by reason of any defect in the condi- 
tion of ways, Works, plant, * • * and machinery connected with or in 
ose in the business of such corporation, when such defect was the resuit of 
négligence on the part of the corporation, or some ïicrson entrusted by it with 
the duty of keeping such ways, works, * • * and machinery in proper 
condition." 

"Second. Where such injury results from the négligence of any person in 
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the service of such corporation, to whose order or direction the injured em- 
ployé at the ttme of the injury was bound to conform, and did conform." 
Laws Ind. 1893, c. 130, § 1. 

The railroad company assailed the validity of this statute upon the 
ground, among others, that it was in violation of the equal protection 
clause of the fourteenth amendment to the fédéral Constitution. The 
State court held that Melton was within its protection as construed 
by the Suprême Court of Indiana, and that, as so construed, it did 
not deny to the railroad company the equal protection of the law. 
In speaking of this contention, Mr. Justice White, after reviewing the 
authorities bearing upon this question, including the prior décisions 
of the Suprême Court, said : 

"And coming to consider the concrète application made of thèse gênerai 
prineiples in the décisions of this court which hâve construed the statute hère 
in question, and statutes of the same gênerai character enacted in states other 
than Indiana, we think, when rightly analyzed, it will appear that they are 
décisive against the contention now made. It is true that in the TuUis Case, 
which came hère on certificate, the nature and character of the work of the 
railroad employé who was injured was not stated, and that référence in the 
course of the opinion was made to some state cases, llmlting the right to 
classify to employés engaged in the movement of trains. But that it was not 
the intention of the court to thereby intlmate that a classification, if not so 
restrlcted, would be répugnant to the equal protection clause of the fourteenth 
amendment, wiU be made clear by observing that the previous case of Chi- 
cago, etc., K. Co. V. Pontius, 157 U. S. 209, 15 Sup. Ct. 585, 39 L. Ed. 6T5, was 
cîted approvlngly, in which, under a statute of Kansas classifying railroad 
employés, recovery was allowed to a bridge carpenter employed by the rail- 
road company, who was injured while attempting to load timber on a car. 
And in the opinion in the Pontius Case there was approvlngly cited a décision 
of the Court of Appeals of the Eighth Circuit (Chicago, K. X. & P. K. Co. 
V. Stahley, 62 Fed. 363, 11 0. C. A. 88), whereln it was held that under 
the same statute an employé injured in a roundhouse while engaged in lifting 
a driving rod for attachment to a new engine could recover by virtue of the 
statute. Ail this is made plainer by the ruling in St. Louis Merchants' Bridge 
Terminal Ey. Co. v. Callahan, 194 U. S. 628, 24 Sup. Ct 857, 48 L. Ed. 1157, 
where, upon the authorlty of the Tullis Case, the court atBrmed a judgment 
of the Suprême Court of Missouri, which held that recovery might be had by 
a section hand upon a railroad who, while engaged in waming passers-by in 
a Street beneath an overhead bridge, was struck by a tie thrown from the 
structure. While, as we hâve previously said, it is true there are state déci- 
sions dealing with statutes classifying railroad employés sustaining the re- 
strlcted Power to classify which is hère insisted upon, we do not think it is 
necessary to review them or to notice those tending to the eontrary. They are 
referred to in the opinions rendered In the court below. Nor do we think our 
duty in this respect is enlarged because since the judgment below was ren- 
dered the court of last resort in Indiana (Indianapolis, etc., Co. v. Kimiey, 
171 Ind. 612, 85 N. E. 954, 23 L. R. A. [N. S.] 711, and Cleveland, C, C. & 
St. L. Ry. Co. V. Foland, 174 Ind. 411, 91 N. E. 594, 92 N. E. 165, decided AprU 
20, 1910), bas, upon the theory that it was necessary to save the statute in 
question from being declared, répugnant to the equality clause of the state 
Constitution and the fourteenth amendment, unequivocally held that the stat- 
ute must be construed as restricted to employés engaged in train service." 

This ruling was followed in Mobile, etc., Ry. Co. v. Tumipseed, 219 
U. S. 35, 39, 31 Sup. Ct. 136, 55 L. Ed. 78, 32 L. R. A. (N. S.) 226. 
Ann. Cas. 1912A, 463. 

In the light of thèse décisions it seems entirely clear that the Mis- 
souri statute is not restricted to employés engaged in the opération 
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of trains, and that it does not deny to the défendant the equal protection 
of the law because it is not so restricted. 

In sustaining defendant's motion for a directed verdict and judg- 
ment, it is said in argument that the court said : 

"There Is nothing in this work that plaintiff was doing that had anything 
to do with the opération of the railroad ; it did not In any sensé pertain t o 
the loading or unloading of freight, or the opération of the railroad." 

But the "opération of a raih-oad" consists in doing many things 
other than the loading or unloading of freight or the movement of 
trains. Sectionmen engaged in keeping the track in order and free 
from obstructions are engaged in the opération of a railroad as much 
as are enginemen and trainmen, or others directly engaged in the move- 
ment of trains. In railroad yards and tracks, and about roundhouses 
or machine shops, it is a matter of common knowledge that there is 
always an accumulation of scraps, heavy objects, and other débris that, 
if not removed, would seriously interfère with or obstruct the opération 
and movement of engiues and cars, or other railroad work, in such 
places ; and employés engaged in removing such accumulations are 
just as much engaged in the "opération of the railroad," though in a 
différent capacity, as are trainmen, and are alike subject to the hazards 
of railroad opération. The plaintiff at the time of his injury was there- 
fore engaged in a branch of railway service necessary to the success- 
ful opération of defendant's road, and was directly within the provi- 
sions of the Missouri statute. 

It is also contended by the défendant that the plaintiff's testimony 
fails to show any négligence upon the part of Beeler in dropping his 
corner of the radiator, and that the verdict was rightly directed upon 
this ground alone. But the testimony in regard to this was such, \ve 
think, as to require its submission to the jury; besides, it seems to be 
conceded that the court did not consider this question, but directed the 
verdict and judgment for défendant upon the ground alone that the 
plaintiff was not within the provisions of the Missouri statute. The 
judgment is reversed, and the cause remanded for a new trial. 

Reversed. 



COT V. TITLB GUARANTEE & TRUST CO. et al. (MULTNOMAH 
COUNTY, OR., et al., Interveucrs). 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915. Rehearing De- 

nied March 8, 1915.) 

No. 2455. 

1. Taxation <©=>87 — Pboperty Subject — Pbopertt in Custodia IjEais. 

The taking of property of a corporation into the hands of the court 
through a receiver does not withdraw it from taxation. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 177; Dec. Dlg. 
<g=>87.] 

2. Taxation cs=:>87 — Peopebtt Taxable — Pbopeety in Hands of Receivkb. 

Property in the hands of a receiver is subject to state and municipal 
taxation, whether under the laws of the government assessing the tax it 

©ssFor other cases see same toplo A KKY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Is a lien or a debt; It belng nevertheless enforceable In reeeivership pro- 
ceedings as a preferred and paramount claim. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. § 177 ; Dec. Dig 
<g=>87.] 

Appeal from the District Court of the United States for the District 
of Oregon ; Ciias. E. Wolverton, Judge. 

Suit by N. Coy against the Title Guarantee & Trust Company, a cor- 
poration, and others, in which Multnomah County, Or., and others, 
intervened. From an order (212 Fed. 520) allowing a claim for taxes 
assessed against the corporation's property while in the hands of R. S. 
Howard, Jr., receiver, said receiver appeals. Affirmed. 

William C. Bristol, of Portland, Or., for appellant. 

Walter H. Evans, Dist. Atty. for Fourth Judicial District of Oregon, 
Robert F. Maguire, Deputy Dist. Atty., and Emmons & Webster, ail 
of Portland, Or., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This suit was originally brought in the Cir- 
cuit Court for the District of Oregon, in which that court on the 6th 
day of November, 1907, appointed a receiver of ail of the property of 
the Title Guarantee & Trust Company, who duly qualified and took 
possession of its property as the officer of the court, and which re- 
eeivership, it appears, has continued ever since — having passed to the 
District Court under the new Judicial Code. 

The présent appeal grows out of certain intervention proceedings 
which took place in the court below for the recovery of certain state, 
county, city, and school taxes alleged to hâve been levied upon certain 
Personal property of the insolvent corporation in the possession of 
the receiver, for the years 1908, 1909, 1910, and 1911, with certain 
penalties and interest added thereto for delinquency — one of the péti- 
tions in intervention being filed by the county of Multnomah, of the 
state of Oregon, in Vi'hich the taxes alleged to hâve been levied and 
due are alleged to be "a iîrst and prior lien and claim" upon ail of the 
property in the hands of the receiver ; and in the other pétition, which 
was filed on behalf of the state of Oregon, the county of Multnomah, 
and the city of Portland thereof, it was alleged that the corporation 
mentioned ''is indebted" to those interveners on account of taxes upon 
Personal property of the insolvent corporation, with penalties and in- 
terest, in certain specified amounts for the years 1908, 1909, 1910, and 
1911. Both pétitions prayed an order of the court directing the receiv- 
er to pay the amounts so claimed. The receiver contested the pétitions 
in the court below, in which the décision was against him, and from 
the final order of the court directing the payments he brings the présent 
appeal. 

The answers of the receiver to the pétitions in intervention denied 
that either intervener ever had any lien or preferred claim of any nature 
upon any of the property of the Title Guarantee & Trust Company in 
the hands of the receiver, or that any "indebtedness" existed by reason 
of the alleged assessments, and set up in défense, among other things : 

^n^For other c af.es eee Bame topic & KEY-NUMBER ta ail Kej-Numbered Dlgeata & Indexes 
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That "as matter of law, on and after the 6tli day of November, 1907, no 
property or funds or assets of the Tltle Guarantee & Trust Company were 
assessed as such to the Title Guarantee & Trust Company; that the same 
were on that date, and ever slnce hâve been, and are now, In custodla legis ; 
and that the Tltle Guarantee & Trust Company, under a blll of complaint In 
this court, was then in liquidation and being wound up." 

The appellant's counsel thus states "the single important and per- 
tinent question" presented by the appeal : 

"Whether under the laws of the state of Oregon, prlor to the amendment 
of 1913, a Personal property tax assessment In the name of a defunct corpora- 
tion, through mêrely placing its name upon the tax roll, after it had ceased 
business, and after ail of its property of every kind had been surrendered to 
Its creditors, and while sald property was being administered and distributed 
through and by a court and receiver, can be made and enforced, with penal- 
ties and Interest, after several years' delay, by an intervention in the receiv- 
ershlp cause, prosecuted by the authorities as a preferred lien or clalm, or 
by indebitatus .assumpsit, when the laves of the state at the time of interven- 
tion do not provide for such cases, and the Suprême Court of the state bas 
expressly denied such a tax to be either a lien or a debt, and declared equity 
courts without power to render judgment therefor." 

We regard it as wholly unimportant that under the laws of Oregon 
taxes levied upon personal property do not constitute a lien thereon, 
nor a "debt." The statutes of that state do déclare the personal prop- 
erty of every individual liable to taxation, and that like property of 
every private corporation is likewise liable, and shall be assessed in the 
name of such corporation in the county where its principal place of 
business is, unless otherwise specially provided by law, and require, 
among other things, the assessor to put down on his roll the names of 
ail persons assessable in his county, and among other property the Per- 
sonal property owned by or taxable to such person. Lord's Oregon 
Laws, §§ 3560, 3563, 3593. 

[1,2] It is too clear for argument that the appointment of a receiv- 
er and the taking of property into the hands of the court through its 
officer does not withdraw it from taxation. It remains subject to as- 
sessment and to the payment of ail légal taxes thereon while in custodia 
legis, to the same extent as it was while in the possession of the owner. 
And whether or not such taxes be a lien or a debt by the laws of the 
govemment within whose jurisdiction the property is situated, such 
taxes are and should be regarded by the courts as a preferred and para- 
mount claim over ail other claims, for they are essential to the existence 
and maintenance of the very govemment under which the property is 
acquired and protected. 

"A court," says Cooley on Taxation (3d Ed.) vol. 2, p. 834, "having in its 
charge or under its control a fund or other property upon which taxes are 
due, will, as the représentative of the sovereignty, direct them to be paid with- 
out raising any question of the means of enforcement by process, and before 
ail other claims except judicial costs. Thus upon proper application and suit- 
able proof a receiver wUl be ordered to satisfy a tax assessed against the 
property in his hands, and a llke direction wlU be made In other cases where 
funds are held subject to the authority of the court." 

In High on Receivers (4th Ed.) § 881a, it is said : 

"Taxes levied upon Personal property in the hands of a receiver become a 
charge upon the estate, and are property payable by the receiver as a part of 
the costs and expenses of the administration of the trust. And the fact that 
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the taxes are assessed in the name of the Insolvent, over whom the receiver 
is appointed, rather than In the name of the receiver, constltutes no objec- 
tion against the validlty of the tax, nor will it avail agalnst the tax that 
there is no averment or proof that there are sufflclent funds in the hands of 
the receiver to pay the tax in question." 

See, also, High on Receivers (4th Ed.) § 140a; 34 Cyc. 346; In re 
Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689 ; First Nationa: 
Bank v. Ewing, 103 Fed. 195, 43 C. C. A. 150; George et al. v. St. 
Louis Cable & W. Ry. Co. (C. C.) 44 Fed. 117; Greeley v. Provident 
Savings Bank, 98 Mo. 458, 11 S. W. 980; Wiswall v. Kunz, 173 111. 
110, 50N. E. 184. 

The case of United States v. Whitridge, 231 U. S. 144, at pages 148, 
149, 34 Sup. Ct. 24, 25, 26 (58 L. Ed. 159), so much relied upon by the 
appellant, is not at ail in point. That case did not involve any tax upon 
any property of any character, but v/as a proceeding to recover f rom 
the receiver of an insolvent corporation the corporation tax provided 
for by the Corporation Tax Law of 1909, which law^, as stated by the 
Suprême Court, imposed an excise or privilège tax, and was not in 
any sensé a tax upon property or upon income merely as income — ^the 
court saying : 

"A référence to the language of the act is sufflcient to show that It does 
not in terms impose a tax upon corporate property or franchises as such, nor 
upon the income arising from the conduct of business, unless it be carried on 
by the corporation. Nor does it in terms impose any duty upon the receivers 
of corporations, or of corporate property, with respect to paying taxes upou 
the income arising from their management of the corporate assets, or with re- 
spect to making any return of such income. And we are unable to perceive 
that such receivers are within the spirit and purpose of the act, any more than 
they are within its letter. True, they may hold, for the time, ail the fran- 
chises and property of the corporation, exceptlng its primary franchise of 
corporate existence. In the présent cases, the receivers were authorized and 
required to manage and operate the railroads and to discharge the public ob- 
ligations of the corporations in this behalf. But they did this as offlcers of 
the court, and subject to the orders of the court, not as offlcers of the re- 
spective corporations, nor with the advantages that inhere in corporate or- 
ganisation as such. The possession and control of the receivers constituted, 
on the contrary, an ouster of corporate management and control, with the ac- 
companying advantages and privilèges." 

We also agrée with the court below in its ruling in respect to the pen- 
alties and interest, for the reasons stated in its opinion at page 524, 212 
Fed. 

The judgment is affirmed. 



NORTH ALASKA SALMON CO. v. LARSEN. 

(Circuit Court of Appeals, Nlnth Circuit February 1, 1915.) 

No. 2445. 

J. ADUIBALTY <g=»13 — JUBISDICTION — "Mabitime Conteact." 

A contract to render service as a seaman on a vessel owned by a salmoi: 
Company on a voyage from San Francisco to its cannery in Alaska anô 
return, and also as fisherman, beachman, trapman, and such other serv- 
ice as might be required by the company'a superlntendent, is a "maritime 

^ssPor atber cases Bee same topic & KEY-NUMBBR in ail Ke7-NumbeTe<5 Digests & Indexes 
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contruct," and a suit thereon Is wlthin the jurisdlction of a court of ad- 
miralty. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ IC^it-lTô ; Dec. 
Dig. ©=13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Maritime Con tract. 

Jurisdiction as to matters of contract, see notes to The Richard Wins- 
!ow, 18 C. O. A. 347 ; Boutin v. Rudd, 27 C. C. A. 530.] 

2. Seamek ®=329 — Injuby in Service — Médical Teeatment and Care. 

A finding of the trial court that a shlpowner did not furnish a senman 
injured in its service with proper médical attention and care held sus- 
tained by the évidence. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 186, lSS-194; 
Dec. Dig. i®=>29.] 

2. Seamen <g=»29 — Injtjey in Service — Suit for Failure io Fubnisii Peopeb 
Cake. 

^Vhere the Personal négligence of a shlpowner In failing to furnish 
proper médical attention and care to an injured seaman is alleged and 
proved, the court may make an allowance to the seaman for expansés of 
his care and for loss of time after the expiration of his term of service. 

[Ed. Note.— For other rases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. ®=>29. 

Rights and liabilities of seamen as to médical treatment, see note to 
The Cuzco, 83 0. C. A. 186.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; M. T. Dooling, Judge. 

Suit in admiralty by Peder Larsen against the North Alaska Salmon 
Company. Decree for libelant, and respondent appeals. Afiirmed. 

D. Freidenrich, of San Francisco, Cal., for appellant. 

F. R. Wall and I. F. Chapman, both of San Francisco, Cal., for ap- 
pellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The appellee shipped as a seaman on the 
Olympic for a voyage from San Francisco to the appellant's salmon 
cannery at Locanock, Alaska, and return. On July 12, 1912, while in 
that employment and working on a lighter which v^^as alongside the ap- 
pellant's dock, engaged in throwing fish into a bucket to be hoisted up 
to the wharf, he sustained an injury to his knee. In his libel he alleged 
that the appellant failed and neglected to furnish him with proper 
médical and surgical care and attention, and compelled him to work 
on board the Olympic after he was injured, that he did not and could 
not receive proper médical care at Locanock, and that he could and 
should hâve been sent by the appellant to Naknek, or to Koggiung, or 
to Dutch Harbor, where he could hâve received proper médical and 
surgical care and attention. Upon the évidence, the court below found 
that the appellant was négligent as alleged, and decreed that it pay the 
appellee $506, together with interest on said sum from December 21, 
1912, the date of the fîling of the libel, and the appellee's costs. 

[ 1 ] We find no merit in the contention that the cause of suit is not 

^ssFor other cases see saroe toplc & KEY-NUMBER ia ail Key-Numbered Dle^sts & Indexe» 
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within the admiralty jurisdiction of the court, in that the appellee's 
contract for service as a seaman, fisherman, beachman, trapman, "and 
such other services as might be required" by the appellant's superin- 
tendant, was not a maritime contract. In The Minna (D. C.) 11 Fed. 
759, the libelant was employed solely as a fisherman, and took no part 
in the navigation of the vessel, vi^hich went out every morning to the 
fishing grounds ; the libelant sleeping ashore. It was held that he was 
entitled to proceed against the vessel for the recovery of his vvages. 
Judge Brown said : 

"Ali hands employed upon a vessel, except the master, are entitled to a 
lien if tlieir services are In furtherance of the main object of the enterprise 
in which she is engagea. * * * I do not regard the fact that libelant 
slept upon shore at night, and there reeled out and mended the nets, as 
qualifylng in any way the nature of his contract. Thèse services were mère- 
ly incidental and subsidiary to his main contract." 

In Alaska Packers' Ass'n v. Domenico, 117 Fed. 99, 54 C. C. A. 485, 
this court affirmed the jurisdiction in admiralty of a contract made by 
men who acted as seamen on a voyage to and from salmon fishing 
grounds in Alaska to work as fishermen during the season, and assist 
in canning fish on shore, and in loading them on board~for transporta- 
tion, notwithstanding that the men while engaged in fishing slept on 
shore, and mended their nets and cared for the fish on shore. See, 
also, The Virginia Belle (D. C.) 204 Fed. 692; McRae v. Bowers 
Dredging Co. (C. C.) 86 Fed. 344; Disbrow v. The Walsh Brothers 
(D. C.) 36 Fed. 607. 

[2] It is contended that the finding. of the court below that the ap- 
pellant did not furnish the appellee with proper care and attention is 
not sustained by the évidence, and the appellant relies upon the fact 
that it had in its employment a regularly licensed physician at Loca- 
nock, who attended the appellee, and it contends that thereby it dis- 
charged its full duty to him. The testimony was ail taken in open court, 
with the exception of one déposition taken on behalf of the appellee. 
We must therefore accord to the finding of the court conclusive efïect, 
unless there is absence of évidence to sustain it. There was évidence 
that after the appellee was injured he was sent to the bunk house, 
where his knee was painted with iodine by the doctor who was in the 
appellant's employment. The doctor was of the opinion that the injury 
was not serions, and that the appellee would be ail right the next day. 
Three days later the doctor saw the appellee again, and told him there 
was nothing the matter with his knee, and he had better get out and go 
to work, and also told the beach boss in the appellee's présence that the 
appellee was lazy and had better be put to work, saying he would see 
the superintendent and tell him to give the appellee "lots of work." 
The doctor gave the appellee no further attention. On August Ist 
the beach boss sent the appellee on board the Olympic to work at mend- 
ing sails, which he continued to do until August 23d, when his leg 
had got so bad he could walk on it only with great difîiculty. He 
again came ashore to see the doctor. The doctor laughed at him, 
told him there was nothing the matter with his knee, and that ail 
the matter with him was that he was lazy. The appellee resented this, 
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and personally assaulted the doctor. Thereafter the doctor gave him 
no further attention. There was évidence that at that time the appelles, 
asked the superintendent to send him to Koggiung or Nushigak or 
Naknek, where there were good doctors, and said to him : 

"It Is up to you, Mr. Haie, to take care o£ me. It is up to you to get 
me to some other doctor wliere I can get treatment, because that doctor 
won't do nothing for me. He claims there is nothlng the matter wlth me" 

— and that, in answer to such requests, he was told, "We hâve no 
launches to spare." 

The court below in the opinion said : 

"I am satlsfied from the évidence hereln that the Ilbelee dld not fumish 
Ubelant with proper médical attention and care after his injuries, as the 
doctor at ail times seemed to regard libelant's injuries as trifling, and Ubel- 
ant himself as a malingerer. It is évident, however, that the injury to 
libelant's knee was a grave one, which, if properly treated, would not hâve 
resulted so serlousiy." 

We think the évidence in the case sustains the conclusion of the 
trial court. 

[3] The court below awarded the appellee $86 for doctor's fées, $15 
for medicines, and $405 as the amount which he could hâve earned 
during the period of his disablement of 4V2 months after his discharge 
from the vessel. It is said that the court erred in awarding the appel- 
lee damages for loss of earnings after his discharge from the vessel, 
and for his expenses after such discharge, and the appellee cites au- 
thorities for the rule that the injured seaman is to be cured at the ex- 
pense of the ship, but that he is not to receive any compensation or al- 
lowance for the effects of the injury, further than the expenses incur- 
red in the cure, and that the permanent disability is not a ground for 
indemnity from the owners of the ship. But that is a rule which has 
been applied only in cases in which the vessel was without fault. It 
does not apply to cases in which personal négligence and default in 
furnishing care and attendance are alleged and proven. In The Troop, 
128 Fed. 858, 63 C. C. A. 584, this court held that damages may be 
awarded a seaman on the ground of the négligence of the master in 
failing to furnish him proper care and médical treatment after his in- 
jury. There are cases, however, which hold that, even where there is 
no négligence, the end of the voyage does not end the obligation, if 
there were not sufficient time and facilities for the vessel to hâve donc 
its duty. The Mars, 149 Fed. 731, 79 C. C. A. 435. In Dougherty v. 
Thompson-Lockhart Co. (D. C.) 211 Fed. 224, Judge McPherson 
awarded $500, with interest, to a seaman who was in a hospital for 
three months, where he was maintained and cured free of charge, but 
Was unable to work for about nine months thereafter. 

The decree is affirmed. 
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BREIT V. MOORB. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915.) 

No. 2435. 

Bankbuptot <S==»293 — Voidable Pbefebence — Suit to Recoveb — Jxjbisdœc- 
TioN OF Bankbuptot Couet. 

Where a créditer flled a claim against the estate of a bankrupt, to 
which objection was made by tlie trustée on the ground that the creditor 
had recelved voidable préférences, an order of the référée, made after a 
contested hearing and not sought to be reviewed, flndlng that the creditor 
had recelved payments on hls clalm wlthin four months prior to the bank- 
ruptcy, when the bankrupt was insolvent, and wlth reasonable ground to 
beiieve that such was the fact and that a préférence would resuit, con- 
stitutes an adjudication bindlng on the creditor, and under Bankr. Act 
July 1, 1898, c. 541, § 60b, 30 Stat 562, as amended by Act Feb. 5, 1903, 
c. 487, § 13, 32 Stat. 799 (Comp. St. 1913, § 9644), the court of bankruptcy 
has jurisdiction of a suit by the trustée to recover the amount of the préf- 
érence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 411, 417; 
Dec. Dlg. <S=j293.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of Cahfornia. 

Action by WiUiam H. Moore, Jr., trustée in bankruptcy of Philip 
T. Davidson, against H. Breit, to recover a préférence. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

For opinion below, see 21 1 Fed. 687. 

Samuel M. Samter, of San Francisco, Cal., for plaintiff in error. 

Clarence A. Shuey, of San Francisco, Cal, and W. T. Craig, of Los 
Angeles, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. The judgment hère in contest is a judgment 
of a bankruptcy court for the recovery of money from an unsecured 
creditor of a bankrupt, found to bave been unlavi^fully paid to him 
within four months immediately preceding the adjudication in bank- 
ruptcy, as a préférence over the other unsecured creditors. The con- 
tention is that the court below was without jurisdiction of the suit, and 
that the défendant to it was entitled to a jury trial upon the question 
as to whether or not the payments received by him from the bankrupt 
constituted an unlawful préférence over the other unsecured creditors. 

In view of the record, we do not think there is any merit in the 
contention. It appears that on the 3d day of October, 1912, Davidson 
filed in the court below a voluntary pétition in bankruptcy; that he 
was thereafter duly adjudged a bankrupt; that the matter was duly 
referred by the court to one of the référées in bankruptcy, before 
whom, on the 19th day of October, 1912, the first meeting of the cred- 
itors of the bankrupt was duly and regularly held, at which the com- 
plainant in the suit was duly elected trustée of the estate of the bank- 
rupt, duly qualifying as such on the 21st of the same month. It ap- 

€=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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pears that prior to the 8th of July, 1912, Breit sold and delivered to 
the bankrupt goods, wares, and merchandise of the value of $481.35, 
ail of which was due from the bankrupt to Breit on the day last men- 
tioned. It further appears that on various days thereafter during the 
months of July, August, and September, 1912, the bankrupt paid to 
Breit various sums of money, aggregating $250, leaving still due him 
$231.35. For this latter amount Breit duly filed with the référée a 
claim, to the allowance of which objections were filed by the trustée 
on the ground that the above-mentioned payments made to Breit con- 
stituted unlawful préférences. The claim and objections subsequently 
came on regularly for hearing before the référée, évidence on behalf of 
both parties being taken, and resulted in thèse findings, conclusions, 
and judgmeiit: 

"A proof of debt having been flled by H. Breit, a creditor herein, in the 
sum of $231.35, and the trustée herein, Wm. H. Moore, Jr., having filod 
verified objections thereto, and the sald claim and objections coming on foi- 
hearing this 14th day of .January, 1913, Win. H. Moore, Jr., trustée, ap- 
I)earlng in person, and sald claimant not appearing at said hearing, except 
by déposition, and évidence both oral and written liaving been introduced, 
and tbe court, being advised in the premises, flnds the facts to be as follows: 
"That prioi- to the 8th day of July, 1912, the said claimant, H. Breit, sold 
and delivered to said bankrupt goods, wares, and merchandise of the value 
of .Î481.35, and that thore was due and owiug from said l)ankrupt to said 
claimant on said Sth day of July, 1912, as the purcha.se priée of said goods. 
wares, and merchandise, the sum of $481.35. That withiu four months 
next immediately precediiig the date of the flling of the pétition herein, ti) 
wlt, the 3d day of October, 1912, the said bankrupt transferred and priid 
to, and there was received by, sald H. Breit from said baulcrupt, sums of 
money on the dates and in the installments as follows: 

July 8, 1912 $ .30 00 

July 21, ]912 .50 00 

August 1, 1912 25 00 

August 5, 1912 25 00 

August 13. 1912 25 00 

August 20, 1912 25 00 

August 26, 1912 25 00 

September 2, 1912 25 00 

Total I?250 00 

"That at ail times during tlie four months next Immediately preceding the 
date of the flling of said pétition on October 3. 1912. as aforesaid, and at 
each and ail of the dates of tlie payments by said bankrupt to said claimant 
hereinabove set forth, the said Philip T. Davidson was insolvent, and that 
said creditor, said H. Breit, the person receiving said payments and to be 
beneflted thereby, and his agent, Samuel M. Samter, acting tiierein, had, ou 
the dates of receiving said payments, and each of tliem, reasonablo cause to 
belleve that the enforcement of such transfer would effect a préférence, and 
that at the dates and time of said payments, and each of them, tlie said 
payments constituted a transfer of property of said bankrupt to said claim- 
ant, and that the transfer thereof then operated as a préférence. That the 
effect of said H. Breit, a creditor as aforesaid, receiving said payments on 
said date.s, was to enable tlie said H. Breit to reçoive a greater percentage of 
his claim against said bankrupt than other creditors of the same class, 
to wit, unsecured creditors. That the transfer by said bankrupt and the 
receiving of said payments by said H. Breit constituted a voidable préférence, 
recoverable by the trustée of said estate under section 60 of the Bankruptcy 
Act of 1898, with ameudments. 

"Wherefore, by reason of the premises and the law in such cases made and 
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provided. it is ordered, adjudged, and decreed that the claiin of II. Breit, 
on file herein, staiid as proven as an unsecured claim against the estate of 
Philip T. Davidson, bankrupt, in the sum of $481.35, to be disallowed until 
the surrender to the trustée of said estate the sum of two hundred and fifty 
dollars (.$250.00), constitutlng the amount of the voidable préférence oh- 
tained by said claimant over the other credltors of said bankrupt. 

"Dated January 14, 1913. Lynn Helm, Référée in Bankruptcy." 

No review of the foregoing findings, conclusions, or judgment was 
sought. Becoming final, and Breit refusing to return the money so 
received by him as a 'préférence, the trustée brought this suit there- 
on in the court below to recover the amount. The ànswer of Breit 
containing no déniai of the judgment or of any of the proceedings on 
which it was based, the court below rightly gave the complainant judg- 
ment on the pleadings. Breit was no stranger to the proceedings be- 
fore the référée. On the contrary, he presented his claim, contested 
the préférence alleged to hâve been received by him — introducing proof 
in behalf of his contention — and then abided by the findings and déci- 
sion against him. He thus had a trial before a compétent officer of 
his own sélection of the issue he now claims the right to hâve tried by 
a jur)^ The conclusive answer is that he is concluded by the adverse 
décision of the référée in which he acquiesced. In such circumstances, 
that the court below had jurisdiction of the suit of the trustée to re- 
cover the property of the bankrupt unlawfully turned over to Breit 
is sufficiently shown by the décisions of the Suprême Court in the cases 
of Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 h. 
Ed. 1175, and Hicks v. Knost, 178 U. S. 541, 20 Sup. Ct. 1006, 44 L. 
Ed. 1183. 

The judgment is affirmed. 



STONEBRAKER-ZEA CATTLE CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

Nos. 4129, 4130, 4131. 

1. Public Lands ®=j120 — Cancellation op Pate,nts — Evidence — Bona 

FtlDK PUIÎCHASBE. 

In suits by the government to cancel patents to homesteads and con- 
veyances by the patentées to the défendant corporation, évidence held to 
show that the corporation had knoveledge of facts sufflcient to put it upon 
inquiry as to Its grantors' compliance with the homestead laws, so that 
it was not a bona fide purchaser. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. §§ 332-535; 
Dec. Dig. <@=>120.] 

2. PiTBLic Lands <©=3l20 — Cancellation or Patents — Burden of Peoof — 

Bona Fide Pdechasee. 

One defeuding a suit to cancel government patents on the ground that 
it was a bona fide purchaser has the burden of proving absence of notice 
of the defects. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. ig=120.] 

Appeals from the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

^=3For other cases see same tople & KEY-NXJMBER In ail Key-Numbered Dlgests & Index»» 
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Three separate suits by the United States against the Stonebraker- 
Zea Cattle Company. Decrees for the United States in each case, and 
the défendant appeals. Affirmed. 

H. B. Martin, of Tulsa, 0kl. (A. F. Moss, of Tulsa, 0kl., on the 
brief), for appellant. 

T. G. Chambers, Jr., Asst. U. S. Atty., of Oklahoma City, 0kl. (Isaac 
D. Taylor, U. S. Atty., of Guthrie, OkL, on the brief), for the United 
States. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. The United States brought three 
actions against a corporation known as the Stonebraker-Zea Cattle 
Company, seeking to cancel patents issued to homestead claimants and 
deeds made by such claimants to the company. The decrees granted 
the relief prayed for in each case, and the company has appealed. As 
the issues and the proofs are substantially the same, the cases may be 
considered together. The bills filed by the government alleged f raud in 
the making of the applications to enter, and in the making and procur- 
ing of final proof statements, by the young women who sought to ob- 
tain the land. There is no claim by the appellant that the proofs were 
not sufficient to show clearly that there was no such settlement, rési- 
dence, and cultivation by the entrywomen as was required by the land 
laws of the United States relating to homesteads, but the appellant's 
défense rests upon the claim of a bona fide purchase of the land. The 
conveyances were made to appellant soon after the receiver's receipts 
had been issued to the homestead claimants, and before patent, and a 
fair price was paid for the land, and the only real issue in the case is 
whether the corporation had notice at the time of purchase of the in- 
firmities of the entrywomen's title. 

[1] The président of the company conducted the negotiations for 
the purchase of the lands, received the deeds, and paid the considéra- 
tion. The appellant corporation was formed by three men, who hâve, 
at ail times, held ail the capital stock, and hâve been the officers and 
directors who managed its affairs ; but one of the stockholders. who 
acted as secretary, held but a nominal interest, and had little active par- 
ticipation in the conduct of the business. The corporation owned a 
stock ranch of about 15,000 acres of land, extending for 25 miles along 
a river in Oklahoma, where it pastured about 6,000 head of cattle and 
400 head of horses. A ranch foreman resided upon the ranch and was 
in charge of the actual opérations there. The président and secretary 
resided at Kansas City, Mo., and the vice président appears to hâve 
resided at some distance from the ranch. The president's duties in- 
cluded the purchase of real estate, payment of taxes, and caring for the 
finances, and it was the vice president's duty to supervise the conduct 
of the ranch opérations relating to thé stock. Both the président and 
vice président were f requently at the ranch. The three young women 
who made the homestead entries came to the ranch together in the f ail 
of 1904, and Hved at the ranch house for a week or 10 days, and then 
removed to a bouse which was so placed as to bestride the boundarj 
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line between two of their homesteads. This house was removed after 
the arrivai of the young women, and early in November, 1914, by em- 
ployés of the Company, from the company's ranch land, to this place, 
by directions of the ranch foreman, and he paid the men who moved 
it with the company's checks. Later a house was built upon the home- 
stead claimed by the other of the young women, an employé of the 
company devoting 36 days of time to the performance of this work, for 
which he was also paid by the company's check, given him by the fore- 
man. L,ess than a month's résidence on thèse claims was maintained 
in the autumn of 1904, but the entrywomen returned in the following 
April or May and remained in the vicinity until the making of final 
proof in August, 1905. Provisions were furnished them from the 
company's supply at the ranch house, and water was hauled to them 
from the company wells and by its employés. The homesteads were 
in a part of the public domain which the company had been using for 
the purpose of grazing its cattle, and where it had placed wells and 
windmills to furnish a supply of water for them, and prior to this time 
it had purchased 25 to 50 other homesteads in this vicinity. Two of 
the homesteads were about a mile from the ranch house, and the other 
was about 2 miles distant. 

The président of the company testifies that when he purchased the 
land he knew of no failure by the entrywomen to comply with the 
homestead laws. Referring to the furnishing of the house and supplies 
from the ranch, he limited his testimony to a déniai of the authority of 
the foreman to sell them, and of report of their sale. Neither the vice 
président, the ranch foreman, nor the entrywomen were produced as 
witnesses. 

[2] The défense of a bona fide purchase includes the concept of a 
lack of notice and the burden of pleading and of proof of this absence 
of notice rests upon the one making such a défense. 2 Pom. Eq. Jur. 
§ 785 ; Boone v. Chiles, 10 Pet. 177, 9 L. Ed. 388; Smith v. Orton, 131 
U. S. Ixxv, appx., 18 L. Ed. 62 ; Balfour v. Hopkins, 93 Fed. 564, 35 
C. C. A. 445 ; United States v. Lewis I. Brannan, 217 Fed. 849, 133 
C. C. A. 559, Oct. 31, 1914, Circuit Court of Appeals, 5th Circuit. 

The facts already stated and others not necessary to détail, demon- 
strate that the appellant, at and before the time the conveyances were 
made to it, was not without notice of facts which should hâve incited 
a person of reasonable prudence to an inquiry, and this inquiry would 
hâve disclosed the fraudulent character of the entries. Shauer v. Al- 
terton, 151 U. S. 607, 14 Sup. Ct. 442, 38 L. Ed. 286; Houston OU Co. 
of Texas v. Wilhelm, 182 Fed. 474, 104 C. C. A. 618 ; Reed v. Munn, 
148 Fed. 737, 80 C. C. A. 215 ; Coder v. McPherson, 152 Fed. 951, 82 
C. C. A. 99; Rexford v. Brunswick-Balke-Collender Ce, 181 Fed. 462, 
104 C. C. A. 210. 

The decrees of the lower court are affirmed. 
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CLARK HARDWARE CO. et al. v. SAUVE. 

(Circuit Court of Appeals, Elglith Circuit. Jauuary 4, 1915.) 

No. 136, Original. 

J. Bankbuptct ®=»248 — Sale of I'e-opeiî-it— Appuatsement — Appkaisees — ■ 
Qualifications. 

Tbat one of the appralsers appointed to appraise the property of a 
banUrupt mining eompany was a lessee of a portion of tlie property aud 
was required to work the same on a royalty did net disqiialify liim to act 
as an appraiser; tie having no interest in tiie land owned by the bank- 
rupt, nor iu the proceedings, nor in the sale of the property, under Bankr. 
Act July 1, 1S9S, c. 541, § 70b, 30 Stat. 5(i5 iV. S. Comp. St. 1913, § 9654), 
requlrlng the appraisement to be by three disinterested appralsers. 

[Ed. Note. — l'or other cases, see Bankruptcy, Dec. Dig. (S=3248.] 

2. Evidence ®=3571 — EFiinCT of Opinions — Probable Value. 

On an application for the sale of a I)anlinipt's property free from liens, 
the court was not bound by the opinions of witnesses, evcn If uneontra- 
dicted, that the property would not liring enough to pay the liens thereon, 
but was entitled to consider the sworn estimate of the appralsers in 
bankruptcy, which was at variance with the opinions of such witnesses. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2395-230S : 
Dec. Dig. ®=>571.] 

3. Bankkuptcy ©=5266 — Sale of Assets — Pukcuase by Lien Cbeditob— 

Payment of Bid — Ci;edits. 

It was proper for the court, on directing a sale of a bankrnpt's assets 
free from liens, to provide, in case of purchase by the holuer of a valid 
lien, tliat he was entitled to' crédit against the purchase priée of the 
aniount that otherwise would accrue to him by reason of his lien. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <®=>2C6.] 

Pétition to Revise Order of the District Court of the United States 
for the District of Colorado ; Robert E. Lewis, Judge. 

In the matter of bankruptcy proceedings of the Pevvabic Consolidat- 
ed Gold Mines Company. Application of David B. Sauve, as trustée, 
etc., to sell the bankrupt's property free from liens. Application by the 
Clark Hardware Company and others to set aside the appraisement. 
An order was entered denying the motion, and granting the applica- 
tion of the trustée, and the objecting creditors filed a pétition to revise. 
Denied. 

Leroy J. Williams, of Denver, Colo., for petitioners. 
J. E. Robinson, of Denver, Colo., for respondent. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. In the course of the administra- 
tion of the estate in bankruptcy of the Pewabic Consolidated Gold 
Mines Company, three appraisers were appointed to value the property 
of the estate. After the appraisers' report was filed certain creditors, 
who held some of the bonds secured by a deed of trust upon a portion 
of the property appraised, moved to set aside the appraisement on 
the ground that one of the appraisers was not disinterested, but the 
motion was overruled. The trustée filed a pétition asking to hâve the 

®3::?Fc'r other ca>;es s«e same topic & K]'>Y-NUMBEK in ail Key-Numbered Dise.^ts Se ludexes 
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bankrupt's property sold free of liens, and to this the créditons fàled 
objections, which were also overruled, and an order was entered for 
the sale of the property as prayed. 

A pétition for review of thèse orders of the référée was filed, and 
iipon a hearing thereon the District Court affirmed them, and there- 
upon this pétition for revision of the proceedings was prosecuted. 

[1] Section 70b of the Bankruptcy Act provides for the appraisal 
of ail property belonging to bankrupt estâtes by "three disinterested 
appraisers." One of the appraisers in this case was the lessee of a por- 
tion of the property under a mining lease, which required work to 
be done and royalties to be paid in considération of the lease. This 
lease had been made more than four months before the pétition in 
bankruptcy was filed, and is not claimed to be subject to attack, and 
the order made directed the sale of the bankrupt's property subject 
to the lease. While the lessee had an interest in land owned by the 
bankrupt, he is not shown to hâve had any interest in the bankruptcy 
proceedings, or in the sale of the property, and no error was com- 
mitted in the refusai to set aside the appraisement. 

In support of the objections made to the order of the court direct- 
ing the sale of the bankrupt's property free of liens, it is claimed that 
r.o advantage will accrue to the estate thereby, because the undisputed 
évidence shows that the property is not worth the amount of the valid 
incumbrance thereon ; that some of the holders of liens intend to pur- 
chase the property at the sale at a price that will sacrifice the rights of 
oîher lien holders ; and that there was error in directing that the pur- 
chaser, if a Hen holder, might hâve crédit on the purchase price for 
the amount of his distributive share of the price paid. 

[2] Witnesses testified that in their opinion the property ordered 
sold would not bring enough to pay the liens thereon ; but the lower 
court was not bound by the opinions of thèse witnesses, even if uncon- 
tradicted. The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. Ed. 
937; Head v. Hargrave, 105 U. S. 45, 26 L. Ed. 1028; Forsyth v. Doo- 
little, 120 U. S. 73, 7 Sup. Ct. 408, 30 L. Ed. 586; Harrison v. Clarke, 
164 Fed. 539, 90 C. C. A. 413; Taintor v. Franklin National Bank of 
New York (C. C.) 107 Fed. 825. 

The court had the right to consider the sworn estimate of the ap- 
praisers in bankruptcy, which was at variance with the opinions of 
value given by the witnesses, in determining whether the estate might 
be benefited by a sale of the incumbered property, and its décision on a 
question of fact is not reviewable in this proceeding. Elliott v. Toepp- 
ner, 187 U. S. 327, 23 Sup. Ct. 133, 47 L. Ed. 200. 

[3] The évidence presented to the lower court did not require a 
finding that a sale of the property would sacrifice the interests of 
minority lien holders. The order of sale provides for a sale by parcels, 
at auction, at which the petitioners hâve the right to bid. Nor did the 
court below act beyond its discrétion, in allowing, upon confirmation 
of the sale, a crédit to the purchaser, if the holder of a valid lien on 
the property, of the amount that otherwise would accrue to him by 
reason of his lien, as it was needless for the purchaser to pay into court 
money that must be repaid to him. In re Harralson, 179 Fed. 490, 103 
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C. C. A. 70, 29 L. R. A. (N. S.) 737; In re Waterloo Organ Co. (D. 
C.) 118 Fed. 904; In re Saxton Furnace Co. (D. C.) 136 Fed. 697; In 
re Fayetteyille Wagon-Wood & Lumber Co. (D. C.) 197 Fed. 180. 
The pétition to revise is denied. 



LOVATO y. STAÏE OF NEW MEXICO. 

(Circuit Court ot Appeals, Eightli Circuit. January 4, 1915.) 

No. 4076. 

Courts <g=405 — Fedebal Courts — Ciecuht Court of Appeals — Wbit of Bb- 
ROB FBOM State Court — Prosecution Begun in Territorial Court. 

New Mexico Enabling Act (Act June 20, 1910, c. 310, 36 Stat. .557) § 14, 
provides for appeals or writs of error in proceedings previously prose- 
cuted or pending in tlie Suprême Court of the United States or in the 
proper Circuit Court of Appeals, on any record from the Suprême Court 
of the territory, etc. ; and section 15 déclares that ail cases pending and 
undisposed of in the Suprême Court of the territory at the time of ad- 
mission shall be transferred to the highest appellate court of the state, 
and shall be heard and determined thereby, and that appeal to and writ 
of error from the Suprême Court of the United States shall lie to review 
ail such cases in accordance with the rules and princlples applicable to 
the review b/ that tribunal of cases determined by state courts. Held, 
that the appellate jurisdiction of the Circuit Court of Appeals under such 
act was expressly limited to judgments of courts of the territory, and did 
not extend to décisions of the Suprême Court of the state of New Mexico 
on appeal from judgments of the territorial courts, though the case was 
pending In the territorial Suprême Court when the state was admitted ; 
such judgments being reviewable by the Suprême Court of the United 
States under the same circumstances that that court is given the right to 
review similar décisions of state courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. (S=>405.] 

On Motion to Quash Writ of Error to the Suprême Court of the 
State of New Mexico. 

Benito Lovato was convicted of an offense, and he brings error. 
On motion to quash the writ for want of jurisdiction. Sustained. 

Catron & Catron, of Santa Fé, N. M., for plaintiff in error. 
Frank W. Clancy, Atty. Gen., for défendant in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. Benito Lovato was convicted of 
a criminal offense in the district court of the territory of New Mexico, 
and afterwards prosecuted proceedings to reverse the judgment in the 
Suprême Court of the territory. The case was pending in the terri- 
torial Suprême Court when New Mexico was admitted to the Union 
on January 6, 1912, and several months afterwards was submitted 
to the Suprême Court of the state, and from its décision a writ of 
error was allowed to this court. 

The state of New Mexico has presented a motion to quash the writ 

<S=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of error, on the ground that this court has no jurisdiction to hear 
and détermine the cause. The plaintiff in error claims that a right 
of review by this court of the décision of the Suprême Court of the 
state is given by the provisions of sections 14 and 15 of the act of 
Congress of June 20, 1910, enabling the people of New Mexico to 
form a state government (36 Stat. 557, c. 310). 
Section 14 is as f ollows : 

"That ail cases of appeal or wrlt of error and ail other proceedings hereto- 
fore lawfully prosecuted and now pending In the Suprême Court of the United 
States or in the proper Circuit Court of Appeals upon any record from the 
Suprême Court of sald territory, and ail cases of appeal or wrlt of error and 
ail other proceedings heretofore lawfully prosecuted and now pending in the 
Suprême Court of the United States upon any record from a district court of 
said territory or in any matter of habeas corpus upon any return or order of 
a district judge thereof, and ail and singular the cases aforesaid which, here- 
after shall be so lawfully prosecuted and remain pending in the Suprême 
Court of the United States or in the proper Circuit Court of Appeals, may be 
heard and determined by the Suprême Court of the United States or the 
proper Circuit Court of Appeals, as the case may be. And the mandate of 
exécution or of further proceedings shall be directed by the Suprême Court 
of the United States or the Circuit Court of Appeals to the circuit or district 
<!Ourt, hereby established within the said state, or to the Suprême Court of 
such state, as the nature of the case may requlre. And the circuit, district, 
and state courts hereln named shall respectively be the successors of tlie Su- 
prême Court and of the district courts of the sald territory as to ail such 
cases arlsing within the limits embraced within the jurisdiction of said courts, 
respectively, with full power to proceed with the same and award mesne or 
final process therein ; and that from ail judgments and decrees or other dé- 
terminations of any court of the said territory, in any case begun prior to 
admission, the parties to such cause shall bave the same right to prosecute 
appeals and wrlts of error to the Suprême Court of the United States or to 
the Circuit Court of Appeals as they would hâve had by law prier to the ad- 
mission of said state into the Union." 

That portion of section 15 which is relied upon is as f ollows: 

"Provided, however, that ail cases pending and undlsposed of In the Suprême 
Court of the said territory at the time oif the admission thereof as a state 
shall be transferred, together wlth the records thereof, to the highest appel- 
late court of the state, and shall he heard and determined thereby, and appeal 
to and wrlt of error from the Suprême Court of the United States shall lie to 
review ail such cases In accordance with the rules and principles applicable to 
the review by that tribunal of cases determined by state courts." 

The claim on behalf of plaintiff in error is that the latter portion 
of section 14, which reads, "and that from ail judgments and decrees 
or other déterminations of any court of the said territory, in any case 
begun prior to admission, the parties to such cause shall hâve the same 
right to prosecute appeals and writs of error to the Suprême Court 
of the United States or to the Circuit Court of Appeals as they would 
hâve had by law prior to the admission of said state into the Union," 
should be read as if the words "or state" were added to the word "ter- 
ritory," so that the right of review in this court would exist from dé- 
cisions of the state Suprême Court. 

It is argued that, unless this construction of the statute is adopted, 
the words "in any case begun prior to admission" are meaningless. 
That conclusion does not follow. The clause "in any case begun 
prior to admission" may be redundant, because the territorial courts 
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could not have rendered judgments in any cases except those vvhich 
had been begun before the admission of the state; but it emphasizes 
the fact that only judgments of the territorial court may be reviewed 
by the United States courts. By the proviso quoted from section 15 
of the act of Congress, cases pending and undisposed of in the Su- 
prême Court of the territory at the time of the admission of the state 
are transferred to the Suprême Court of that state, to be there heaix! 
and determined. The proviso then gives to such cases, when deter- 
niined by the state Suprême Court, the same right of review before 
the Suprême Court of the United States that was given to similar 
décisions by state courts. Reading the provisions of this act together, 
it is clear that the right of this court to review décisions of the Su>- 
preme Court of the state was not granted by the act of Congress cited, 
and the review is expressly limited to the judgments of courts of the 
territory. This conclusion is confirmed, because it is in accord with 
the history and plan of appellate proceedings from territorial and state 
courts generally. Sections 702, 703, Rev. Stat. ; Act March 3, 1891, 
c. 517, § 15, 26 Stat. 830. 

The motion to quash the writ of error will be sustained. 



VDLCAN SHEET METAL CO. et al. v. NOKTH FLATTE VALLEY IRR. CO. 

(Circuit Court of Api>eals, Eightli Circuit. January 4, 1915.) 

No. 4026. 

1. Bankrupïct <g=>6ô — Adjudication — Right. 

Bankr. Act July 1, 1S98, c. 541, § ISd, 30 Stat 551 (Comp. St. 1913, § 
9602), provides that, if tlie banla'upt or any of his crecjitors sliall appear 
witbin the time limited and controvert the facts, tlie judge shall déter- 
mine as soon as may be the issues presented, and malie the ad.1udicatlon 
or dismiss the pétition. Beld that, where the essential allégations of a 
creditors' pétition were formally admitted, the petitioners were entitled 
to an adjudication, and it was no objection that after the bankruptcy pé- 
tition was flled suit was t,irought by a créditer to foreclose a mortgage on 
a portion or ail of the bankrupt's property, even though tUe value of 
the property was less than the lien. 

lEd. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 54, 121; Dec. 
Dig. iS=>65.] 

2. Bankbtjptcy iê=>127— Appointment or Trustée. 

Whether a trustée should be appointed for a bankrupt's estate Is a 
matter for détermination after an adjudication has been entered. 

fEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 183; Dec. 

Dig. <®=»127.] 

Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Pétition by the Vulcan Sheet Métal Company and others for adju- 
dication of bankruptcy against the North Flatte Valley Irrigation Com- 
pany. From a decree denying adjudication, petitioners appeal. Re- 
versed, with directions. 

(gz3>For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digosta & Indexe.^ 
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Ernest Morris, of Denver, Colo. (William W. Grant, Jr., of Denver, 
Colo., on the brief), for appellants. 

William C. Kinkead, of Cheyenne, Wyo. (Eldon Bisbee, of New 
York City, on the brief), for appellee. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. In July, 1912, creditors of the 
North Platte Valley Irrigation Company (hereinafter referred to as the 
bankrupt) filed a pétition in the court below, asking to hâve that Compa- 
ny adjudicated a bankrupt. An answer was filed, denying the allégations 
of the pétition as to insolvency and the commission of acts of bank- 
ruptcy, and demanding a jury trial. Afterwards a suit in equity was 
begun in the same court to f oreclose a mortgage lien on property of the 
bankrupt. The court entered, in the bankruptcy proceedings, a stay of 
ihe suit for foreclosure, but at a later date set aside the stay. The case 
in bankruptcy came on for trial. The bankrupt waived its demand for 
a jury, confessed its insolvency, and the commission of one of the acts 
of bankruptcy. The court announced that an adjudication probably 
would hâve to be made, but held the case under advisement for sev- 
en months, when an order entered denied the prayer of the pétition 
in the following words: 

"Heretofore, to wit, on the 19th day of November, A. D. 1912, the motion 
of petitioning creditors by Morris & Grant, their attorneys, to hâve the North 
Platte Valley Irrigation Company declared a bankrupt, havlng been presented 
to the court and by the court taken under advisement— 

"Now, on this 30th day of June, A. D. 1913, it appearing to the court from 
the records thereof that the Continental & Commercial Trust & Savings Bank 
and Wm. P. Kopf, as trustées, havlng heretofore and on the Ist day of Oc- 
cober, A. D. 1912, filed their bill of complaint to foreclose their mortgage on 
ail of the property in the hands of the receiver appolnted by thls court, it is 
ordered by the court that said motion to hâve the North Platte Valley Irriga- 
tion Company adjudged a bankrupt be and the same is hereby denied, and 
the pétition of creditors hereln to hâve the North Platte Valley Irrigation 
Company adjudged a banlîrupt is hereby dlsmissed." 

From that order the creditors bave prosecuted this appeal. 
[ 1 ] Section 18d of the Bankruptcy Act is as f oUows : 

"If the bankrupt, or any of his creditors, shall appear, wlthin the time 11m- 
ited, and controvert the facts alleged in the pétition, the judge shall déter- 
mine, as soon as may be, the issues presented by the pleadings, without the 
intervention of a jury, except in cases where a jury trial is given by this act, 
and make the adjudication or dismiss the pétition." 

As the essential allégations of the creditors' pétition were formally 
admitted to be true, the court should hâve speedily entered an adjudi- 
cation of bankruptcy. In Acme Harvester Co. v. Beekman Eumber 
Co., 222 U. S. 300-309, 32 Sup. Ct. 96, 100 (56 L. Ed. 208), the court 
said: 

"It was the duty of the bankruptcy court, if It intended to admlnister the 
property under the Bankruptcy Law, to promptly détermine the question of 
adjudication, to proceed with the sélection of a trustée and the administra- 
tion and distribution of the esta te, as required by the act. This It evidently 
decUned to do, and permitted the creditors' commlttee, which had been 
organized for the avowed purpose of defeating court proceedings, to adminis- 
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ter the estate, to buy and sell property, and mature a plan for the reorganiza- 
tion of the concern. Thls may hâve been for the beneflt of the creditors, but 
it was not the administration of the law as laid down in the Bankruptcy 
Law. It is not wlthin the province of the bankiuptcy court to deny an adjudi- 
cation in bankruptcy, and then hold jurlsdiction over the property for the pur- 
pose of allowing some of the creditors to effect a reorganizatlon and distri- 
bution of the property." 

The fact that a suit was begun, after the pétition in bankruptcy was 
filed, for the foreclosure of a mortgage on a portion, or on ail, of the 
bankrupt's property, even if the value of the property were less than 
the amount claimed to be due on the mortgage, was not a sufficient rea- 
son for déniai of the adjudication of bankruptcy. By section 4b of the 
Bankruptcy Act it is provided that a pétition may be filed against certain 
persons if they owe debts to the amount of $1,000 or over ; and by sec- 
tion 3b of that act a pétition may be filed against a person who is in- 
solvent, and who has committed an act of bankruptcy within four 
months. While it is necessary that the défendant owes debts, it is not 
necessary that he has assets. See In re Hirsch (D. C.) 97 Fed. 571-573 ; 
In re J. M. Ceballos & Co. (D. C.) 161 Fed. 445-450. 

[2] Whether or not in this case, a trustée should be appointed (Gen- 
eral Order in Bankruptcy XV) and whether or not the trustée should 
assume, as part of the estate, property which was incumbered for more 
than its probable value, were matters for later considération. The pe- 
titioning creditors had complied with the provisions of the Bankruptcy 
Act, and were entitled to a judgment fixing the status of the défend- 
ant as a bankrupt, and declaring the law applicable to the administra- 
tion of its estate to be that formulated by the Bankruptcy Act. 

The decree of the court below must be reversed, with directions to 
enter an adjudication of bankruptcy. 



NORTHERN PAC. EY. CO. v. UNITP3D STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915.) 

No. 2432. 

Mastbb and Servant <S=»13 — Railroads — Hours oï Service, Act — Tem- 

PORARY ReLEASE FBOM DUTT. 

The temporary release from duty of a train crew durlng a run, because 
of delay in waiting for other trains to pass, does not break their con- 
tinuity of service wlthin the meanlng of Hours of Service Act (Act March 
4, 1907, c. 2939) § 2, 34 Stat. 1416 (Comp. St. 1913, § 8678), making it un- 
lawful for an Interstate rallroad company to permit its train employés to 
remain on duty for a longer perlod "than sixteen consécutive hours." 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <S=>13. 

Hours of service of employés, see note to United States v. Houston 
Belt & T. Ry. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

<Ç::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Action by the United States against the Northern Pacific Railway 
Company to recover penalties. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

For opinion below, see 213 Fed. 539. 

Edward J. Cannon, of Spokane, Wash., and Emerson Hadley, of 
St. Paul, Minn., for plaintifï in error. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and Philip J. 
Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, for the United 
States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was défendant in the 
court below to an action brought by the government to recover penalties 
for the alleged violation of the act of Congress of March 4, 1907, en- 
titled "An act to promote the safety of employés and travelers upon 
railroads by limiting the hours of service of employés thereon" (34 
Stat. p. 1415). 

The complaint contained several counts based upon alleged excessive 
hours of service by the several members of the same train crew, and 
the case was submitted to the court below without a jury upon a writ- 
ten stipulation of facts, and an additional stipulation between counsel 
made on the trial. The written stipulation, in addition to stating the 
incorporation of the railroad company, and that it is a common carrier 
engaged in Interstate commerce, etc., is as follows: 

"That on January 10, 1912, two employés of the said défendant, to wit, C. 
W. HofCman, an engineer, and J. E. Rainey, a fireman, constltuting the en- 
gine crew of defendant's engine No. 1507, hauling an extra f reight train east- 
bound from Tacoma, in the state of Washington, to Ole Elum, In the same 
State, respectively went on duty as such engineer and fireman at 5:30 a. m. 
on said January 10, 1912 ; that said employés went ofC duty temporarily at 
Auburn, in the state of Washington, at 8:25 a. m., and returned to duty at 
10 a. m. on said date, at said Auburn ; and that said employés thereafter re- 
mained on duty as such engineer and fireman until 11 p. m. on said date. 
That on said January 10, 1912, four additional employés of the said défend- 
ant, to wit, R. B. Walsh, a conductor, and Thomas KUcoyne, A. T. Feilds, and 
J. H. Wilson, trainmen, eonstitutlng the train crew of an extra east-bound 
freight train hauled on said date by defendant's locomotive No. 1507 from 
Tacoma, in the state of Washington, to Ole Elum, in the same state, re- 
spectively went on duty as such conductor and trainmen at 5 a. m. on said 
date ; that said employés went ofE duty temporarily at Auburn, in the said 
state of Washington, at 8:25 a. m., and returned to duty at said Auburn at 
10 a. m. on said date; and that said employés thereafter remained on duty 
as such conductor and trainmen until 10:30 p. m. on said January 10, 1912." 

On the trial it was f urther agreed between the attorneys for the re- 
spective parties as follows : 

"The train was ordered to leave Tacoma at 6 a. m., but was delayed at 
that point 45 minutes waiting for an engine whlch had been delayed between 
roundhouse and yard by derailment of yard eut, and therefore did not reaeh 
Auburn until 8:25 a. m., and it was then seen by the dispatcher, the witness 
hère, that train would sustain a long delay at Auburn meeting superior trains, 
which were No. 603, No. 41, No. 257, and let No. 4 pass, and to take advantage 
of a release period the crew was instructed, on arrivai at Auburn, that they 
were relieved from duty for 1 hour and 30 minutes, so that the train could, if 
possible, make EUensburg wlthin the allowed time." 
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Upon the foregoing facts, so agreed to, the judgment of the court 
below in f avor of the government was based. From the delay of 45 
minutes in starting the train from Tacoma, the railroad company must 
hâve anticipated that there would necessarily be delays en route be- 
cause of the meeting of other trains, and of course knew that the law 
prohibited the service of the crew with which it started for more than 
16 hours. One of such delays, it appears, occurred at Auburn, ex- 
tending for a period of 1 hour and 30 minutes, during which time tlie 
crew was relieved from duty. 

The sole question in the case is whether that temporary release of 
the crew from duty broke the continuity of its service within the mean- 
ing of the statute. We are of the opinion that it did not, and think 
such is the efïect of the décision of the Suprême Court in tlie case of 
Missouri, K. & T. Ry. Co. v. United States, 231 U. S. 112, 34 Sup. Ct. 
26, 58 L. Ed. 144. The run of the crew was not ended ; it remained 
the crew of the train, temporarily relieved because of delays, the first 
of which occurred at its starting point, liable to be called at any mo- 
ment, and not at ail, as said by the counsel for the plaintiff in error, 
"at liberty to go away if they wished." In ail essential particulars the 
delay in this case was like the delay while the engine was sent off for 
water and repairs, involved in the case cited, concerning which the 
Suprême Court said, at page 119 of 231 U. S., at page 27 of 34 Sup. 
Ct. (58 L. Ed. 144) : 

"In the meantime the men were waiting, dolng nothing. It Is argued that 
they were not on duty during thIs period, and that, if it be deducted, they 
were not liept rnoi-e than IG hours. But they were under orders, liable to be 
called upon at any moment, and not at liberty to go away. They were none 
the less on duty when inactive. Their duty was to stand and wait United 
States V. Chicago, M. & P. S. Ky. Co. (D. C.) 197 Fed. 624, 628 ; United States 
V. Denver & R. G. R. Co. (D. 0.) 197 Fed. 629." 

The judgment is affirmed. 



In re YUNGBLUTH. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915.) 

No. 2418. 

Bankkuptcy ®=395 — Pbopebtt Passino to Teustee — Power oveb Exempt 
Peopebty. 

A court of bankruptcy is without Jurisdlction to order the sale for any 
purpose of property which it bas set apart to a bankrupt as his homè- 
stead exemption. 

[Ed. Note. — For other case.s, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dlg. <©=>395.] 

Pétition for Revision of the Judgment of the District Court of the 
United States for the Northern Division of the Western District of 
Washington ; Edward E- Cushman, Judge. 

In the matter of Jacob Yungbluth, bankrupt. On pétition to revise 
an order setting apart property as a homestead, subject to certain con- 
ditions. Reversed. 

<@:^Por other cases see same topic & KEY-NDMBER in ail Key-Niimbereti Diaesis « înslexes 
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E. C. Million, of Seattle, Wash., Paul W. Houser, of Renton, Wash., 
George Friend, of Seattle, Wash., and I. E. Shrauger, of Mt. Vernon, 
Wash., for petitioner. 

L. H. Hadley, A. M. Hadley, W. H. Abbott, and J. W. Romaine, ail 
of Bellingham, Wash., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The judgment of the court below confirmed 
the order of the référée in bankruptcy, which sustained the claim of 
the bankrupt to lots 13, 14, 15, and 16, block 15, of Hamilton Townsite 
Company's Second addition to the tovvn of Hamilton, Skagit county, 
Wash., as a homestead, and as exempt under the laws of the state of 
Washington, and set aside that property to the bankrupt as so exempt- 
ed, but, based upon his finding of fact to the efïect that the lots of land 
covered by the homestead were to the extent of $500 paid for by money 
borrowed from the copartnership mentioned, and evidenced by his 
promissory note, which the référée f ound was a f raud upon the credi- 
tors of the copartnership, undertook, by his order sustaining the ex- 
emption, to impose upon the homestead property the amount due upon 
the promissory note referred to, including interest thereon, which 
amount should be an — 

"offset against said homestead, and If not pald then an order should be made 
authorizing and directlng the trustée to sell said homestead property and eut 
of the proceeds from such sale pay said note and inteiest and pay to the 
bankrupt the remaining proceeds of such sale." 

The order of the référée having been, as above said, confirmed by 
the court, such is the effect of the judgment complained of. No com- 
pîaint being made on the part of the estate of the bankrupt, or of any 
of its creditors, of the judgment of the court below, the question wheth- 
er the exemption claimed should hâve been denied on the ground of the 
fraud f ound is not open for considération. The sole question présenter! 
hère is as to the validity of the charge imposed upon the homestead by 
the référée and corifirmed by the court, with direction to the trustée to 
sell the homestead. in the event the $500, with interest, was not paid, 
and out of the proceeds thereof pay the note and interest, and pay to 
the bankrupt the remaining proceeds of such sale. To do so the bank- 
ruptcy court would necessarily be administering the homestead proper- 
ty, which the Suprême Court in the case of Lockwood v. Exchange 
Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061, distinctly adjudg- 
ed could not be done. In that case the court, after pointing out that 
under the Bankruptcy Act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 
517) exempt property constituted no part of the assets in bankruptcy, 
held that the same thing is equally true of the présent Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. 1913, 9585-9656]), 
saying (190 U. S. at pages 299, 300, 23 Sup. Ct. at page 753 [47 L. Ed. 
1061]): 

"The fact that the act of 1898 confers upon the court of bankruptcy au- 
thority to control exempt property in order to set it aside, and thus exclude 
it from the assets of the bankrupt estate to be administered, afforUs no just 
ground for holding that the court of bankruptcy must admliilster aud dis- 
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tribute, as Includçd In tlie assets of the estate, the very property which the 
act in unambiguous language déclares shall not pass from the bankrupt or 
become part of the bankruptcy assets. The two provisions of the statute 
must be construed together and both be given effect. Moreover, the want of 
Power In the court of bankruptcy to administer exempt property is besides 
shown by the context of the act, slnce throughout its text exempt property Is 
contrasted with property not exempt; the latter alone constltuting assets 
of the bankrupt estate subject to administration. The act of 1898, instead of 
manifesting the purpose of Congress to adopt a différent rule from that which 
was applied, as we hâve seen with référence to the act of 1867, on the con- 
trary exhibits the Intention to perpetuate the rule, since the provision of tho 
statute to which we hâve referred in reason is consonant only with that hy- 
pothesis. Though it be conceded that some inconvenlence may arise from the 
construction which the text of the statute requires, the fact of such incon- 
venience would not justify us in disregarding both its letter and spirit. Be- 
sides, If mère arguments of inconvenlence were to bave weight, the fact cannot 
be overlooked that the contrary construction would produce a greater incon- 
venlence. The différence, however, between the two is this: That in the lat- 
ter case — that is, causing the exempt property to form a part of the bank- 
ruptcy assets — the inconvenlence would be irrémédiable, since it would compel 
the administration of the exempt property as part of the estate in bank- 
ruptcy, whilst in the other the rights of creditors having no lien, as in the 
case at bar, but having a remedy under the state law against the exempt prop- 
erty, may be protected by the court of bankruptcy, since, certainly, there 
would exist in favor of a creditor holding a waiver note, llke that possessed 
by the petitioning creditor in the case at bar, an equity entitling him to a 
reasonable postponement of the discharge of the bankrupt, in order to allow 
the institution in the state court of such proceedings as might be necessary 
to make effective the rights possessed by the creditor." 

Cause remanded, with directions to modify the judgment in accord- 
ance with the views above expressed ; the petitioner to hâve costs on 
this proceeding. 



COURTNAY et al. v. KING et al. 

(Circuit Court of Appeals, Nlnth Circuit February 1, 1915.) 

No. 2427. 

Appeal and Ebeob ®=»87 — Kulinqs Assignable — Ordeb Dbnting New 
Tbial. 

An order of a fédéral court denylng a motion for a new trial is not as- 
signable for error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 559- 
569, 577-596 ; Dec. Dig. <s=:j87.] 

Tbial <©=>419, 420 — Motion ïob Nonsuit — Instbucted Veedict — Failuee 
TO Renew — Waiveb. 

Défendants, by taking testinaony after déniai of their motions for non- 
suit and for an Instructed verdict, and by failing to renew the motions 
at the close of ail the testimony, waived both. 

[Ed. Note. — For other cases, see Trial, Cent Dig. §§ 982, 983 ; Dec. Dig. 
<S=>419, 420.] 

Appeal and Ebrob ®=>1052 — Haemless Eeeoe — Etjlings on Evidence — 
Cubing Erboe. 

Error in overruling an objection to a question whether a witness took 
possession of certain property was cured by subséquent testimony dis- 
closing hls acts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. 88 4171- 
4177; Dec. Dig. «=>1052.] 



©=3For other cases see same toplc & KEY-NUMBBK In ail Key-Numbered Digests & Indexes 
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4. Evidence <ê=>355 — Relevanct. 

Where a mining partnership executed a Mil of sale of Its property to 
trustées lor the beneflt of laborers, a llst of the names of laborers, net 
claimed to contain any names of persons who were net entitled to the 
beneflt of the bill of sale, was not objectionable because a prevlous llst 
had been made, not containing the same names. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1444, 1484- 
1491 ; Dec. Dlg. <S=>355.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska; Frederick E. Fuller, Judge. 

Action by Tom P. King and another against R. M. Courtnay and 
another. Judgment for plaintififs, and défendants bring error. Af- 
firmed. 

McGowan & Clark, of Fairbanks, Alaska, for plaintiffs in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The défendants in error, as trustées for 
laborers who had worked for the Russian Mining Company, a copart- 
nership, brought an action against the plaintiffs in error to recover cer- 
tain Personal property alleged to hâve been taken from the possession 
of said trustées by the plaintiffs in error. The plaintiffs in error an- 
swered, alleging that they had taken possession of the property in the 
discharge of their officiai duties, by serving writs of attachment on the 
same. The jury returned a verdict in favor of the défendants in error 
for the recovery of the possession of 75 cords of wood, one double 
cylinder hoist, one carrier, one bucket, and one trolley cable, ail of the 
value of $575. 

[1, 2] It is unnecessary to cite authorities to the proposition that the 
ruling of the trial court in denying the motion for a new trial is not 
assignable as error, or to the proposition that the défendants in the ac- 
tion, by taking, testimony after their motion for a nonsuit and their 
motion for an instructed verdict were overruled, and by failing to 
renew said motions at the close of the whole testimony, waived both 
motions. It remains only to consider the rulings of the court on the ad- 
mission of testimony. 

[3] It is assigned as error that the court denied the motion of plain- 
tiffs in error to strike out the testimony given by Serafino, in answer to 
the question, "Now, state what you did under those instruments, as 
trustées, that same day." To which he answered, "Well, we went 
down on the claim and took possession of it." The ground of the mo- 
tion to strike out was that the answer stated a conclusion. The mining 
company had made two bills of sale to trustées for the benefit of labor- 
ers. The first was made on April 29, 1912, and covered the property 
which was described in the jury's verdict. The second was made on 
June 11, 1912, and was for other property. It appears elsewhere in 
his testimony that it was as to the property described in the second bili 
of sale that Serafino testified that he took possession. On the trial the 

^=»For other cases see same topic & KBY-I4UMBER in ail Key-Numbered Bisests & Indexes 
220F.--S 
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défendants in error, through their attorney, waived their claims as lo 
ail property except that which was described in the first bill of sale, and 
it follows, of course, that error cannot be predicated upon any ruling 
of the court as to the admission of évidence affecting property describ- 
ed in the second bill of sale. But if the testimony be taken as referring 
to the property described in both instruments, there was no error, for 
later Serafino described the acts wliich he did to take possession. 

[4] Error is assigned to the admission of the paper marked "Plain- 
tiffs' Exhibit 3," which was a list of the names of 16 laborers signed by 
the members of the Russian Mining Company, and was intended to 
furnish the names of the beneficiaries of the first bill of sale ; that in- 
strument having been made to C. H. Ward, as trustée, for the benefit 
of the laborers, and subsequently assigned by him to Serafino with the 
Mining Company's consent. The only objection made to the admission 
of Exhibit 3 was that there were names thereon which did not belong 
there, that the défendants had first set forth a list of names in Russian. 
and that "now they come in with another list containing entirely différ- 
ent names." What the first list so referred to in the objection was does 
not appear in the record, but Serafino testified that the list, Exhibit 3, 
was made out by the Russian Mining Company, and was signed by ail 
the men, and that, if it difïered from the list made out in Russian in 
that it contained more names, the reason might be that some of the 
men were not around there, and were not put on the other list. There 
is no évidence whatever that the list which was admitted in évidence 
as Exhibit 3 contained names of laborers that were not entitled to the 
benefit of the bill of sale. There was no error, therefore, in admitting 
that paper in évidence. 

The judgment is affirmed. 



WHITAKEK T. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. January 25, 1915. Eehearing De 

nied March 1, 1915.) 

No. 2713. 

1. Cbiminai, Law ©=51092— Bill of Exceptions — Peesentation, ExAinNA- 

TION, AND SiGNING BY JUDGE. 

A paper, referred to as a bill of exceptions, and not signed by the Juuge, 
nor appearing of record to hâve ever been examined by or presented to 
him, cannot be regarded as a bill of exceptions. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2803, 2829, 
2834-2861, 2919 ; Dec. Dig. <S=»1092.] 

2. Cbiminal Law <©=>1122 — Appeal — Bill of Exceptions — Review. 

Where an alleged bill of exceptions contained only a part of the évi- 
dence recelved on the trial, and the charge was entirely pretermltted, er- 
rors assigned on the court's ruling in refusing to give a peremptory in- 
struction in behalf of plaintiff In error could not be revlewed. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2940-2945; 
Dec. Dig. <S=5ll22.] 

<S=3For other cases Bee same topic 6 KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. Ceiminal Law <S=>956 — New Tbial — Aïtidavit. 

Where an exculpatory affidavlt, executed by one jointly Indicted and 
convicted with accused, postdated Lis conviction, he could avail himself 
thereof only by submitting it to tlie trial court on a motion for new trial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2.373-2a!)l ; 
Dec. Dig. <g=>956.] 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Henry C. Niles, Judge. 

Charles M. Whitaker was convicted of using the mails in exécution 
of a scheme to defraud, and he brings error. Affirmed. 

Charles M. Whitaker, in pro. per. 

R. C. Lee, U. S. Atty., and J. W. George, Asst. U. S. Atty., both of 
Jackson, Miss. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge. The plaintifï in error was indicted, tried, 
and convicted, under section 215 of the Pénal Code (Act March 4. 
1909, c. 321, 35 Stat. 1130 [Comp. St. 1913, § 10385]), of the of- 
fense of using the mails in the exécution of a scheme to defraud. 
At a former term of this court a writ of certiorari was ordered, re- 
quiring the clerk of the District Court to send up a complète recora 
of the proceedings appearing in the court below. In compliance witli 
the order the clerk sent up the record, which discloses, among other 
matters not necessary to enumerate, the following orders and pro- 
ceedings: (1) The indictment, verdict of the jury, and the sentence of 
the court ; (2) a paper, designated by the plaintiff in error a bill of ex- 
ceptions; and (3) an assignment of errors. The paper referred to as 
a bill of exceptions was not signed by the judge, nor is there anything 
in the record to show that it was ever examined by or presented to 
him. 

[1] It is évident that such a paper cannot be treated as a bill of ex- 
ceptions. "There is but one mode," said the Suprême Court, in Insur- 
ance Co. V. Lanier, 95 U. S. 171, 24 L. Ed. 383, "of bringing upon the 
record and making a part of it the rulings of a judge during the 
progress of the trial, or his charge to the jury, and that is by a bill 
of exceptions allowed and sealed or signed by the judge." 

[2] From an examination of this paper it appears that it contains 
only a "part of the évidence offered and received" on the trial of the 
cause, and the charge of the court is entirely pretermitted. In this con 
dition of the record, it is equally apparent that error, assigned upon 
the ruling of the court in refusing to give a peremptory instruction in 
behalf of the plaintiff in error, cannot be considered by this court. 

In view of the fact that the plaintiff in error is unrepresented by 
counsel and that he is prosecuting his case in forma pauperis, we de- 
sire to say that we hâve given the record a careful and critical exami- 
nation, for the purpose of ascertainihg whether a plain error absolutelv 
vital to him was committed. We hâve failed to find such error, if, 
indeed, any error whatever was committed by the trial court. 

(g^jFor other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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The objections urged to the indictment are manifestly net well taken. 
The indictment clearly and distinctly charges an offense under section 
215 of the Pénal Code, and the sentence o£ the court is regular in form. 

The trial court evidently considered the évidence, which we hâve 
shown is not fuUy set eut in the record, sufficient to authorize a ver- 
dict of guilty. 

[3] There appears in the record an affidavit, made by Ike Kirby, 
vvho was jointly indicted and convicted with the plaintiff in errer, in 
which the former seeks to show that the latter was guiltless of the 
offense charged in the indictment. This affidavit was made on August 
8, 1913, and the cause was tried July 10, 1913. It is thus perceived 
that the trial antedated the affidavit by approximately a month. If 
the plaintiff in error desired to avail himsclf of the affidavit, he should 
hâve submitted it to the trial court on a motion for a new trial. That 
court, in the exercise of a sound discrétion, could hâve made such order 
as justice required. But, even had a motion been made and overruled, 
which was not the case, the overruling order could not be reviewed by 
this court. 

In view of the foregoing, it is our duty to affirm the judgment; and 
it is so ordered. 



SU. VAS V. ARIZONA COPPER CO., Limited. 

(Circuit Court of Appeals, Nintb Circuit February 1, 1915.) 

No. 2465. 

1. Courts <S=357 — Fédéral Coubts — State Laws as Rules or Decisioit — 

Sextjrity fob Costs. 

Whether plaintiff In an action in a fédéral court shall be required to 
give security for costs, in the absence of a fédéral statute or rule of court 
on the subject, is to be determined by the statutes of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 938; Dec. Dlg. 
<®=>.357. 

State laws as rules of décision In fédéral courts, see notes to Wilson v. 
Perrlne, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Costs <g=3l09 — Security fob Payment — Construction of Statute — 

"Guardian." 

Civ. Code Ariz. 1913, par. 643, provides that, where it Is shovra by affi- 
davit that a plaintiff is not the owner of property eut of which costa 
could be made by exécution, he shall be required to give security for 
costs; but section 646 créâtes an exception in favor of "guardians ap- 
pointed under the laws of the state." Held, that a guardian ad litem is a 
"guardian," within the meaning and purpose of such statute. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 439-^161 ; Dec. Dig. 
<S=>109. 

For other définitions, see Words and Phrases, First and Second Séries, 
Guardian.] 

In Error to the District Court of the United States for the District 
of Arizona; Wm. H. Sawtelle, Judge. 

Action at law by Richard Silvas, an infant, by Ransom Silvas^ his 
guardian ad litem, against the Arizona Copper Company, Limited. 

©=5For other cases see same topio & KBY-NUMBBR lu ail Key-I\'umbered Digests & Indexes 



SILVAS V ARIZONA COPPER CO. 117 

From a decree dismissing the complaint, plaintiflf brings error. Re- 
versed. 

For opinion below, see 213 Fed. 504. 

L. Kearney, of Clifton, Ariz., and William M. Seabury, of Phœnix, 
Ariz., for plaintiff in error. 

W. C. McFarland, of Clifton, Ariz., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This action was brought on behalf of an 
infant plaintiff, a résident of Arizona, by his guardian ad litem, to re- 
cover damages for personal injuries alleged to bave resulted from the 
négligence of the défendant, a foreign corporation doing business in 
Arizona. On the ground that neither the infant nor his guardian ad 
litem owned property in the district out of which costs could be made 
on exécution, the court below ordered that the plaintifï give security 
for costs, and because the plaintiff failed to furnish such security a 
judgment was entered dismissing the complaint. From that judgment 
the appeal is taken. 

[ 1 ] The question which was before the court below was not affected 
by Act Cong. July 20, 1892, c. 209, 27 Stat. 252 (Comp. St. 1913, §§ 
1626-1630), providing for proceedings in forma pauperis. The case 
involved no attempt to proceed in forma pauperis. The question pre- 
sented was whether the plaintiff should be required to give security for 
costs, and, there being no fédéral statute on that subject, the question 
was determinable either by a rule of the court or by the state statute on 
the same subject made applicable by section 914 of the Revised Stat- 
utes. Hugunin v. Thatcher (C. C.) 18 Fed. 105 ; Miller, Adm'r, v. Nor- 
folk & W. R. Co. (C. C.) 47 Fed. 264; O'Brien v. Hearn (C. C.) 123 
Fed. 95 ; Schofield v. Palmer (C. C.) 134 Fed. 753 ; Winkley Co. v. 
Bowen Mfg. Co. (C. C.) 180 Fed. 624. 

[2] It does not appear that there was any rule of court upon the sub- 
ject, but section 643 of the Revised Statutes of Arizona provides that 
if it appear by affidavit that the plaintiff is a nonresident of the state, 
or is not the owner of property out of which costs could be made by 
exécution sale, the court shall order the plaintiff to give security for 
costs. Section 646, however, créâtes an exception to the rule in îavor 
of certain state officers, and executors, administrators, or guardians ap- 
pointed under the laws of the state. The only question on which doubt 
arises is whether a guardian ad htem is a "guardian," as that term is 
used in the statute. Inasmuch as the purpose of the exception is to ex- 
tend indulgence to infants or others under guardianship, it would seem 
that to eft'ect its object a guardian ad litem should be included within 
its protection, and we so hold. If the case had been brought in a court 
of the state, the guardian ad litem would properly be held to be a guard- 
ian "appointed under the laws" of the state. 

The judgment is rêver sed, and the cause is remanded for further 
proceedings. 
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BOYCB et al. v. STEWAUT- WARNER SPEEDOMETBR CORPORATION. 
(Circuit Court of Appeals, Second Circuit. Deceinber 15, 1914.) 

No. 119. 

1. Patents ©=297 — Suit for Infeingement — Pheuminabt Injuis'ction. 

The graiiting of a preliminary iujunction against infringement of a 
patent rests in the souud discrétion of ttie court; but, vvliile a previous 
adjudication of tiie validity of the patent is not indispensable, when the 
patent is new and there is a substautial controversy as to its validity, the 
case must be exceptional in its circunistances to justify such action, and 
the necessity for the Iujunction should be clearly shown. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 481-488 ; Dec. 
Dlg. ®=ï297. 

Cround for déniai of preliminary injunctions iu patent infringement 
sujts, see note to .Johnson v. Foos Mfg. Co., 72 C. C. A. 123. J 

2. Patents <3=»12G— Validity — Claims Not Within Original Applicakon. 

An amendment to an application for a patent nuist be within the scope 
of the original disclcsure, and a claim luade by amendment to matter not 
disclosed in the application as originally filed is invalid. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 178 ; Dec. Diir. 
©=126.] 

3. Patents <S=>129 — Suits for Infbinqemext — Défenses. 

A défendant in an infringement suit is not at liberty to raise the ques- 
tion of want of utility of the patented device, if he has himself lufringed ; 
infringement being an admission of utility. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1S2%-186; Dec 
Dig. ®=>129.] 

4. Patents <3==>328 — Validity and Infringement — Motometer. 

The granting of a preliminary injunction against infringement of the 
Boyce patent, No. 1,090,776, for a motometer, or device for indicating the 
condition of internai combustion engines, especially automobile engiae.s. 
heM within the discrétion of the court, although the patent was new and 
its validity unadjudicated ; It clearly appearing that the device is within 
the spécification, was not antlcipated, and is of great utility. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an order entered by the 
District Court of the United States for the Southern District of New- 
York granting a prehminary injunction restraining défendant from an 
alleged threatened infringement of letters patent No. 1,090,776, issued 
March 17, 1914, to Harrison H. Boyce, for an indicating system for in- 
ternai combustion engines. 

The Stewart-Warner Speedometer Corporation, a corporation orgauized 
under the laws of the state of New York, is the défendant. The biil allèges 
that the Stewart-Warner Speedometer Corporation of Virginia and the 
Stewart-Warner Speedometer Corporation of New York hâve couspired and 
are conspiring to perform certain specifled acts of Infringement or of threat- 
ened infringement ; but the Stewart-Warner Speedometer Corporation of 
Virginia is not made a party to the suit, not being within the jurlsdictiou of 
the court. The Motometer Company, a corporation orgauized under the laws 
of the State of New York, is the exclusive liceusee of Boyce, and is jolni-d 
with him as a complainant. 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeaiâ & ladexes 
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S. E. Darby, of New York City, for appellant. 
Frederick P. Fish and Clififord E. Dunn, both of New York City, for 
appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGER S, Circuit Judge (after stating the facts as above). The 
complainants hâve sought and obtained a preliminary injunction re- 
straining défendant from the threatened infringement of their pat- 
ent, and the question is whether the preliminary injunction should 
bave been granted upon the facts as disclosed by the affidavits, or 
whether reUef should hâve been withheld until a hearing upon the 
merits. 

The patent in suit is for an invention known in the trade as a mo- 
tometer, and it relates to a System for indicating the condition of in- 
ternai combustion engines, and particularly engines with water-jacket- 
ed cylinders. It is an invention particularly appHcable to automobile 
engines of internai combustion type. The object of it is well set 
forth in the spécification of the patent which is as foUows: 

"This invention relates to a System for indicating the condition of In- 
toi'nal combustion engines of varions types, and particularly of those styles 
\v!i(>rein ttie cylinders are cooled by a fluid médium whlch is circulated there- 
around or thereabout, the indicating means being located without or not in 
direct contact with the cylinders. 

'While my invention is generally applicable to stationary and other ex- 
l>losive engines of any character and under varying conditions of service, It 
is especlally adaptable for use in connection with automobiles and the llke, 
wherein the engine cylinders are cooled by a liquid delivered or supplled 
thereto through any suitable médium, as, for instance, from a radiator or the 
like, which is customarlly situated some distance away from the engine 
cylinders, though I would hâve it expressly understood that I in no wise limit 
Hiyself to this spécifie application or embodiment of my invention, which 1 
hâve selected as a basis for illustrating and describing my invention, merely 
for the purpose of rendering a clear and comprehensive understanding of the 
scope and novel features thereof. 

"My invention broadly comprehends the provision or arrangement of 
means for indicating the condition or température of the engine, the action 
of the température indicating means belng governed or controlled by the 
water or other circulating médium employed for producing such variations 
in the température of the cylinders as may be necessary or desired by the 
opéra tor. 

"I hâve found that many, if not most, of the troubles to which internai 
combustion engines are subject, rosult directly or indirectly in a change in 
the température of the engine and cooling System, this being trae, for in- 
stance, of such contingencles as Imperfect lubrication, improper adjustment of 
the carhuretor, insufficient water in the radiator, failure of proper circulation 
of the cooling water, broken fan belt, etc., and it is the object of the présent 
invention to provide an effective Indicator governed by such changes of tem- 
pérature which wiU call to the attention of the operator the existence of 
conditions inlmical to the satisfactory opération of the engine, arising from 
any of thèse or similar causes." 

The complainant's device embodies the idea primarily of affording 
protection against the great evil of engine overheating, for which pre- 
viously there had existed no remedy. It also provides an indication 
to the operator of the thcmal condition of his engine. Both of thèse 
resuit s are accomplished by the use of a température responsive device 
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located in the air space at the top of the radiator of the engîne cooling 
System. Through this instrument a continuous température indication 
is given for the guidance of the operator. This indication is not of ex- 
act water températures, but shows changes in thermal condition. Whcn 
the point of danger is reached and steam is formed in the radiator, the 
instrument afïords an unmistakable trouble signal. This is due to the 
peculiar organization of the apparatus whereby the température re- 
sponsive élément or thermometer normally indicates a lower, but sub- 
stantially proportional, température with relation to the water tem- 
pérature, which jumps to the actual température upon the occurrence 
of dangerous conditions. 

The device which défendant proposes to put on the market, and 
which is called the Stewart radiator meter, is an instrument of exactly 
the same character as the Boyce motometer. The circular which de- 
fendant has put out shows conclusively that it is designed for exact- 
ly the same purpose, and that it does exactly the same work in exactly 
the same way. Like the Boyce motometer, it is designed to be attached 
to the radiator cap of an automobile, and it has an indicator which 
provides température readings visible from the driver's seat. The in- 
dicator is governed by a température responsive élément which differs 
from that in plaintiff's device in length by about one-half an inch, which 
projects downwardly through the radiator cap exactly as does the 
Boyce device. In the latter device the température responsive élément 
is located in the air space above the water, while in defendant's it ex- 
tends into the water. But it appears from defendant's own circular 
that it, like the complainant's device, "is affected by the température of 
the air over the water." And as an automobile cannot run more than 
a few miles before a certain proportion of the water in the radiator is 
dissipated and lost by evaporation, expansion, and overflow, and that 
ordinarily the radiator does not begin to beat until the machine has run 
10 miles, it is perfectly clear to us that the thermostat bar or tempéra- 
ture responsive élément in defendant's device constitutes a palpable 
and obvions infringement, and one that would be enjoined upon the 
merits, if at final hearing the complainant's patent was found valid. 

It appears that gasoline angines such as are now universally used in 
automobiles diflfer from other types of power units in that the power is 
produced in the cylinder by the explosion of a gaseous mixture. This 
explosion générâtes so much beat that unless provision, in addition to 
lubrication, is made for cooling the engine parts, they would be de- 
stroyed. AU automobile engine cylinders are now provided with a 
water jacket, through which cool water is forced to circulate by means 
of pumps, syphon, and other arrangements. And a well-designed en- 
gine, if properly lubricated, opérâtes efikiently so long as its cooling 
System works satisf actorily. But any dérangement of the System means 
overheating, whether it be from low water, a broken or clogged water 
pump, a broken fan belt, or faulty lubrication. In order to secure the 
highest efficiency of opération and regular and flexible action in an 
automobile engine, it is essential that the cooling be not carried to an 
excess. In a cold engine the charge is not exploded with regularity 
in the cylinders and fuel is wasted. Engines cannot be safely operat- 
ed at a température which raises the cooling water in the cylinder 
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jackets above boiling, as such a température causes the water to boil 
away and fail to perform its cooling function. The doser the tempér- 
ature is kept to the boiling point, the more efficient is the opération 
o£ the engine. In standard makes of automobiles the température of 
the water in the cooling System will be from 190 degrees to 202 de- 
grees F. when representing safe conditions, while 212 degrees F., or 
boiling, indicates danger. The mère attaining a dangerous degree of 
beat in the engine is not necessarily fatal. But the damage is donc by 
continued opération of the engine at the dangerous température. 

[ 1 ] It is necessary to keep in mind that the granting of a prelim- 
inary injunction rests in the sound judicial discrétion of the court of 
original jurisdiction. The question is not whether, on the facts as dis- 
closed, the appellate court would hâve issued the injunction. It is 
rather whether the trial court abused its discrétion in the course it 
adopted. The question for us is whether the record clearly establishes 
that the court below abused its discrétion and departed from the rules 
and principles established for the guidance of the courts of equity in 
cases of this character. American Grain Separator Co. v. Twin City 
Separator Co., 202 Fed. 202, 206, 120 C. C. A. 644 (1912). 

It was at one time thought in England that a court of equity should 
not interfère for the protection of a patent by injunction until the va- 
lidity of the patent had been established at law. But the rule became 
established in that country to the contrary. Universities of Oxford and 
Cambridge v. Richardson, 6 Vesey, 689. And in this country the féd- 
éral courts hâve been inclined to view with considérable liberality the 
issuance of an injunction, although the complainant may not hâve es- 
tablished the validity of his patent in a trial at law bef ore making ap- 
plication for an injunction for the protection of his rights. This court 
lias never held that a preliminary injunction will not be issued in any 
case where the validity of the patent bas not been previously estab- 
lished. But while recognizing the fact that it is not necessary that 
the validity of the patent should hâve been previously déterminée, we 
hâve been reluctant to approve the granting of a preliminary injunc- 
tion where the patent was comparatively new. And it has been our 
practice to disapprove of its issuance in a case at ail doubtf ul and where 
there appeared to be any substantial controversy between the parties. 
The case at bar must be exceptional in its circumstances to justify any 
departure from the practice so well established. If a patent alleged to 
hâve been infringed is an old one, that circumstance in itself affords 
some reason for allowing a preliminary injunction to issue to restrain 
an alleged infringement. But where a patent is new, its validity nec- 
essarily having been neither adjudicated nor acquiesced in, the issu- 
ance of a preliminary injunction without a hearing upon the merits is 
usually regarded as unwarranted and improper. But the fact that a 
patent was issued as of yesterday may not always lead a court to re- 
fuse a preliminary injunction. The case must be very exceptional in its 
circumstances, however, to justify such a course. The matter rests in 
the discrétion of the court, and the right to and the necessity for the 
injunction should be clearly shown. 

In the case at bar there has been no prior adjudication of the validity 
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of the patent. The patent itself is of veiy récent date, having been is- 
sued but three weeks before the suit was commenced. The patent sued 
on, as above stated, was issued on March 17, 1914, and this suit was 
commenced on April 11, 1914, just 25 days after the issuance of the 
patent. The order to show cause why the preliminary injunction should 
not be granted was made without notice and served upon tlae détend- 
ant on April 14, 1914. The défendant filed its answer on May 1, 1914. 
and the motion for the injunction was heard and subsequently granted 
and the order entered on May 21, 1914. Ordinarily a proceeding of 
so summary a character would afford very little opportunity for in- 
vestigation and re.search to discover what the prior art might disclose 
concerning the patent alleged to hâve been infringed. It appears, how- 
ever, that the matter of the cornplainant's device was brought to the 
defendant's attention early in October, 1913, by one of the cornplain- 
ant's associâtes while the matter was still pending in the Patent Office. 
At that time défendant made f ull inquiry as to the patents then pending 
and as to the device itself. This was at an interview which took place 
between Mr. Townsend and one Whitney, who was the "right-liand 
man" of Mr. Stewart, of the Stewart-Warner Corporation. Mr. Town- 
send in his affidavit states : 

"He seenied particiilarly interested In the patent situation, and askcd me 
what patents we had. I informed him that at that date we only had de.?i','n 
patents, liut that we had other patent applications In the office relatlng to the 
taking of the température of the air ahove the water, which we knew to i^e 
the only practical method. He stated that design patents were practic:illy 
worthless as a slight change could be made to avoid theni. Howevcr, lu» 
.stated there might he something good In the basic idea of recordiug the 
température of the air above the water. He asked for partlculars as to why 
we found it advisable to patent and use this method of construction. 

"I went into détail, showing hlm the dlsadvanta.se of submerging the biilli 
or température responsive élément of the motometer and the lienefits to be 
derived by not submerging the bulb, viz.: Quick rise in case of danger, best 
method of recordlng broken water pump, and particularly the fact that a 
submerged bulb was almost useless on a hot sumnier day on thermo-syphoii 
cars, because the rlse in température from normal running conditions to a 
condition of danger was so slight. From a commercial standpoint. I ex- 
plained that the instrument not taking the température of the air above the 
water would be almost useless on Fords and Overlands, as thèse cars etu- 
ploy the thermo-syphon system of cooling and build (Include?) almost half the 
cars made in the United States." 

The défendant at once proceeded to get up the device which is al- 
leged to infringe and in January, 1914, had it on exhibition in Chica- 
go. It appears that Mr. Whitney had stated immediately after the 
interview with Mr. Townsend that he did not believe the cornplainant's 
patents were good. The défendant, therefore, had actual knowledge of 
the cornplainant's device and patent claim for more than six nionths 
prior to the hearing of the motion for the preliminary injunction. 
And as with full knowledge of the plaintiff's claims it proceeded to get 
up its infringing device, it has no right to complain that it was called 
upon to show its justification and submit its défense six months later. 

If there is an arguable question as to the patent's validity, clearly 
the injunction should not hâve issued at this stage of the procee^iiIlgs. 
Courts do not attempt to décide doubtful questions on motions for a 
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preliminary injunction, and it is of course well settled that in case oi 
doubt such an injunction will not be granted, especially where th<; 
défendant is financially responsible. And in this suit no question is 
raised as to the financial responsibility of the défendant. The defeiiJ- 
ant Company and its subsidiaries constitute an immense organization 
having a capital of over $13,000,000, and it is said to be the largest 
manufacturer and distributor of automobile accessories in the world. 

While giving full récognition to the gênerai rule that ordinarily, 
where the validity of a patent has neither been adjudicated nor ac- 
quiesced in by the public, an injunction should be refused, we hâve 
not applied it to cases where no doubt was entertained as to the valid- 
ity of the patent. In Fuller v. Gilmore (C. C.) 121 Fed. 129 (i902), 
Judge Lacombe said: 

"Défendant calls attention to the circumstance that the patent has never 
been adjudicated, and is of such récent date that long aequiescence cannot 
be shown, as sufficient ground for refusing preliminary injunction. * * * 
When the spécification shows that, assuming tacts of common knowledge, It 
will prohably need some affirmative évidence to indicate the présence of in- 
vention, or when some testimony put in by défendant as to the prior state 
of the art, slight though it be, indicates that there may be some arguable 
question as to validity, or as a construction of the claims broad enough to 
cover the device complained of, then preliminary injunction ou affidavits Is 
refused. But where the patent appears to be novel, useful, and ingenious, 
and there is no évidence at ail assailing its validity, the presumptlon arisiug 
from issue of letters patent will be sufficient to warrant injunctive relief. 
The same rule should apply where the sole évidence as to prier art is wholly 
unpersuasive." 

In I^ambert Snyder Vibrator Co. v. Marvel Vibrator Ca. (C. C.) 
138 Fed. 82 (1905), we held that the fact that a patent had not been 
adjudicated was not sufficient ground for refusing a preliminary in- 
junction against its infringement, where the infringement was clear, 
unless there was a substantial question as to its validity. And in Palm- 
er V. Wilcox Mfg. Co. (C. C.) 141 Fed. 378 (1905), we held that the fact 
that a patent was unadjudicated would not defeat the right to a prelim- 
inary injunction against its infringement, unless it also appeared from 
common knowledge or from the prior art shown that there was reasona- 
ble ground for doubt as to its validity ; the presumption arising from its 
issuance by the Patent Office being sufficient to warrant injunctive re- 
lief against an infringer. 

[2] The défendant claimed that the Boyce patent was void because 
as issued it was for an invention entirely différent from that pre- 
sented in the application originally filed. An applicant must in his ap- 
plication describe not merely the principle of his invention, but the 
best mode in which he contemplâtes applying the principle, and he 
must describe the means he proposes to employ in such full, clear, 
and exact terms as will make it possible for those skilled in the art 
without other aid to make and use the invention. And if his applica- 
tion is amended the amendment must be within the scope of the orig- 
inal disclosure. A claim made by amendment to matter not disclosed 
in the application as originally filed is invalid. Hobbs v. Beach, 180 
U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586 (1901). 
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It appears that changes were made in the spécification of the ap- 
plication resulting in the patent in suit. Those changes tended to great- 
er cleamess and fuller explanation of the invention, and thus made 
the patent as issued more valuable to the public as a disclosure of the 
patented invention. But we are unable to discover that the patent as 
issued is not the identical invention which Boyce described in his ap- 
plication as filed. Both the spécification and drawing of the applica- 
tion as filed clearly show that the température responsive élément or 
thermometer was mounted, and was intended to be mounted, in the 
air space at the top of the radiator, and not in the water in the ra- 
diator. The inventer does not state that the température of the at- 
mosphère in the radiator air space will be the same as the température 
of the water, but that it will correspond thereto, by which was meant 
simply that there would be a relation or correspondence between the 
two températures. That there is such a correspondence is of course 
indisputable. The température of the air space does correspond with 
the température of the water température. It is this fact which gives 
to Boyce's device the great advantages it possesses and causes it to 
operate in the novel manner it does. 

The défendant claimed that the complainant's device was anticipated 
by the prior art. To authorize the allowance of a patent there must 
be a substantial différence in principle from prior inventions. To 
amount to anticipation it is essential that there should be identity in 
substance, and the two things must accompHsh the same purpose by 
substantially the same means, operating in sulistantially the same way. 
And a patentee's claim to an invention is anticipated when it appears 
that another made the invention before the date when the patentée 
made it. The anticipation may consist of prior patents or publications. 
And if prior invention is shown to hâve existed and been in use, it is 
clearly of no conséquence whether it was patented or not. In the case 
at bar our attention has been called to a number of prior patents which 
défendant allèges show that the complainant's device was anticipated. 
But an examination of the patents referred to convinces us that there 
is absolutely nothing in the claim of anticipation by the prior art. The 
prior patents do not disclose or in any way suggest the invention of 
the patent in suit. The Vissering patent, No. 904,163, which is the 
only one of thèse patents we deem it necessary to refer to, was a device 
which had for its object to provide a gauge or indicator which would 
show the true height of the water in the radiator. It has no relation 
whatever to the Boyce invention, except that it was mounted on top 
of an automobile radiator and that the complainant's motometer is also 
mounted on the radiator. The Vissering gauge is certainly incapable 
of performing the functions of the Boyce motometer. Its mode of op- 
ération is certainly absolutely différent, and it has no température re- 
sponsive élément and indicating, means controlled thereby. The record 
discloses absolutely nothing antécédent to the Boyce invention even 
remotely suggesting the inventive thought embodied therein. No prior 
use which has ever been made of a thermometer was brought to the 
attention of the court which contained any suggestion of the novel 
mode of opération used in the Boyce device, nor did it appear that any 
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thermometer was ever used to secure any resuit at ail analogous to 
that secured by the invention of the patent in suit. 

The évidence shows that prier to 1912 there was absolutely nothing 
known in the automobile art which would enable one running an auto- 
mobile to discover an undue heating of the engine in time to rectify 
it and avoid irrémédiable damage. It was not until complainant's mo- 
tometer was invented that any instrument existed which could be used 
in connection with automobiles to give warning, of a dangerous condi- 
tion of the engine. In the face of the affidavits which were presented, 
the utility of the complainant's device cannot be doubted. The affi- 
davit of one who had been driving racing cars in this country and 
abroad since the year 19CM- was presented to the court, in which the 
afïîant declared: 

"For my own part, I would not think now of driving a car in a race without 
a motometer, and the consensus of opinion of the other drivers to whom I 
hâve talked is the same. The instrument not only glves warning of serious 
trouble in ample time to rectify It, but it enables a driver to know at every 
moment and without moving from his seat, exactly what his engine is doing 
and whether or not it is operating with the greatest efficiency. It enables 
him to regulate his speed and power so as to get the greatest possible efficien- 
cy eut of the car, and the rapid rise of the indicator is a sure sign of serious 
trouble. In my judgment the motometer is one of the most important con- 
tributions to the automobile which has been made in years, and it has sup- 
plied a want which was long felt and appreciated, but which it seemed im- 
possible to fin. Prior to its invention there was absolutely nothing of tlie 
kind known hère or abroad, and we were compelled to drive cars blindly, 
and only knew of heating troubles after it was too late to remedy them." 

An affidavit presented to the court, made by one who had been 
engaged in the occupation of a driver of racing automobiles continu- 
ously since 1909, stated: 

"In my opinion the Boyce motometer Is an exceedingly valuable addition 
to the equipment of any automobile, and is well-nigh indispensable In racing 
or touring under severe conditions. I would not think of driving in a race 
to-day without having my car equipped with one, nor would I go on a long 
tour without one. I believe it to be one of the most useful automobile acces- 
sories that has ever been placed upon the market." 

An affidavit presented to the court, made by a dealer in automobiles 
and accessories, stated : 

"I first heard of the Boyce motometer when I attended the Indianapolis 
races on May 30, 1913. Préviens to that time in ail my expérience I had 
never heard of any device or apparatus for warning the driver of an auto- 
mobile of the overheating of his engine, or of any of the troubles leading 
thereto, or for Indicating to the driver the condition of the engine or cooling 
System. When I was in Indianapolis, as stated, I noted that most of the 
drivers in the 500-mile race had their cars equipped with motometer which, as 
an entirely new device to me, attracted my attention. I was acquainted with 
many of the drivers, and talked with them about the motometer, and they ail 
without exception pralsed It hlghly and recommended It as a very useful 
device. I thereupon procured a motometer, and on my retum to Chicago I 
applled it to my automobile, a Mercer raceabout. Soon after I purchased 
additional motometers, with which I equipped the three demonstrating cars 
belonging to the Schillo Motor Sales Company, of which I was vice président. 
* * * My expérience with the motometer as dealer and user has convlnced 
me that the device is an invaluable addition to automobile eqnipment. I 
■would never think of driving a car without one at this date. In my opinion, 
the motometer has fllled an Important place in the automobile art, for whlci 
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nothing erer exlsted before. I believe that there Is a tremendous fleld for thls 
device, and every car ought to be, and doubtless in a few years wlll be, 
equlpped with one. In my oDînion it Is a more uscfnl and necessary part of 
the equipment of an automobile than the speedometer, whlch is now univer- al- 
ly employed." 

An affidavit présentée! to the court, made by the vice président of 
the Auto Supply Company of New York, stated : 

"For the past year the Anto Snpply Oorapany has been handling the motom- 
eter in connection wîth its business and has sold a large nuniber of them 
to automobile users. So far as I hâve been able to observe they hâve given 
great satisfaction to their purchasers, and I hâve never had a single instru- 
ment returned as unsatisfactory in opération or for faillng to accompllsh the 
results claimed for it. I believe that the Boyce motometer Is a useful and 
meritorious addition to automobile equipment, and that it Is the first device 
ever placed on the market for acconiplishing the spécial and important func- 
tions for which it is deslgned." 

An affidavit presented to the court by a consulting. engineer, who 
had been engaged in engineering work for 22 years and for the last 
8 years in automobile engineering, stated : 

"ïhe Boyce motometer was first brought to my attention at the New York 
Automobile Show in January, 1913. Prier to tliat time I had never heard of 
any apparatus or construction enabling the driver to obtaln tiniely informa- 
tion of the existence of dangerons conditions in the engine or for exhibitlng 
to hiii) whlle driving the conditions under whlch the engine was operating. 
There was absolutely no instrument in use for aecomplishlng thèse purposes, 
so far as I am aware. Moreover, If any such device had been known I be- 
lieve I should hâve heurd of it, as iu the year 1909 I made an exhaustive 
Investigation and conducted estensive experinients on apparatus for the 
thermal control of steam génération for steam driven vehlcles. In the course 
of this investigation, I looked up every thing I could find about the therma) 
control of englues, but I never came across anythlng like the motometer. 

* * * I was soon so convlnced of the merits of the motometer that I had 
them put on ail of the Mercer racing cars, as a protection against accidents 
from overheating, which Ls very common under the severe conditions of 
racing. The motometers proved their value many tlmes on thèse cars. 

* • * My expérience has emphatlcally convlnced me that the motometer 
is a most useful and valuable addition to automobile equipment, and I be- 
lieve that it wlll meet with a large and ever increasing sale in the future. In 
my opinion it will eventually be demanded by every automobile user as an 
essential part of the equipment of his car. It flUs a real iieed in the In- 
dnstry." 

It also appears that upward of 10,000 Boyce devices hâve ah-eady 
been sold in the short time they hâve been on the market and that, al- 
though sold on a condition that the device might be returned within 30 
days, if found unsatisfactory, and the money refunded, not one single 
instrument was ever returned. 

[3] The défendant claimed that the patent in suit is for a device 
which is Iscking in utility. To warrant the allowance of a patent it must 
be capable of some bénéficiai use. An invention is deemed useful when 
it will operate to perform the functions and secure the resuit intended 
and its use is not contrary to public health or morals. The issuance of 
a patent is prima facie évidence of utility, and the burden is always on 
the défendant to show that it is not useful. Parker v. Stiles, Fed. Cas. 
No. 10749, 5 McLean, 44. But the défendant is not at liberty to rai se 
the question of a want of utility if he has himself infringed, because 
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infringement amounts to an admission of utility. International Tooth 
Crown Co. v. Hanks' Dental Association (C. C.) 111 Fed. 916, afFirmed 
in 122 Fed. 74, 58 C. C. A. 180. The court below found infringement 
and in our opinion was clearly justifîed in so doing. Therefore the 
défendant is estopped from setting up a want of utility. It is perfectly 
évident, however, that there is no want of utility in the complainant's 
device, which is one of very great usefulness. 

The évidence to show that the device is without utility is whoUy un- 
persuasive, and the criticism of it contained in the affidavits of the ex- 
perts on behalf of the défendant is so evidently based upon an entire 
misunderstanding of the invention that we feel justified in absolutely 
disregarding it. The theory of thèse experts is that a device which 
merely indicates when water température of 212 degrees F. is reached 
is useless. In the first place, the Boyce device indicates température 
changes at ail times, although it does not indicate exact water tempér- 
ature. Changes in the water température cause changes in the air 
température in space about it. And in the second place the mère at- 
tainment of a water température of 212 degrees F. is not necessarily 
destructive of the automobile engine or disastrous to the mechanism. 
The damage to the engine and the mechanism is not wrought the mo- 
ment threatening conditions arise. The danger arises from disregard- 
ing the conditions after they arise and continuing to operate the ma- 
chine in disregard of them. The Boyce device, by providing a warn- 
ing signal indicating that the point of excessive beat has been reached, 
is an effective and timely warning that a dangerous degree of over- 
heating has been reached, and if it is not disregarded ail serious trouble 
can be avoided. 

[4] If we entertained a doubt as to the utility of this device, or as 
to its having been anticipated by the prior knowledge and use, or as to 
its being a différent invention from that originally disclosed and claim- 
ed in the application on which the patent was granted, we should 
think an abuse of discrétion had been committed in granting an injunc- 
tion before final hearing. But being convinced as we are in respect to 
thèse matters, we see no reason to think that the court abused its dis- 
crétion in awarding the injunction. 

The order granting the preliminary injunction is afïirmed. 
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(Circuit Court of Appeals, Sixth Circuit January 5, 1915.) 

No. 2512. 

1. Patents <®=>328 — Valiiditt and Infeingkment — ^Abtificial LniB Stre- 

PENDEE. 

The Eowley patent, No. 644,464, for an artiflcial limb suspender in- 
tended for use on artiflcial legs for amputations above the knee, whicJi 
combines in one suspender passing over the shoulder a carrying strap 
slidingly attached to the thigh section, and slidingly connected to an op- 
erating strap attached to the leg or shin section, discloses invention ; also 
construed, and heM infringed. 

^zziVoT other cases see same topic & KKY-NtIMBER in ail Key-Numbered Dlgests & Indexe» 
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2. Patents ®=>ie2 — Effect of Patent Office Proceedinqs. 

Appllcant foresaw the variation from hls forro wMch défendant sub- 
sequently made, chose langnage whlch well covered that later form, and 
explained to the Patent Office that the language was selected with that 
purpose and did hâve that effect. Thereupon the claim was allovced. 
HeU. that the claim in the patent should recelve the constraction thus 
given by Office and applicant. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 237; Dec. Dig. 
<S=>lt)2.] 

3. Patents <S=»155 — Effect of Disclaimer. 

When necessary to construe a claim limitation In order to détermine 
the question of Infringement, a spécification disclaimer of an older patent 
vvlll not control the meanlng of the claim limitation, unless the respect in 
which defendant's device differs from the patent is the same respect in 
whlch the patent differs from the référence. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 2271A-; Dea Dig. 
<S=>155.] 

4. Patents ®=»168 — Effect of Patent Office Proceedings. 

When the examiner inquired regarding the meanlng of a phrase which 
mlght or might not llmlt a claim in a material partlcular, and the ap- 
plicant explained that It was used in the broader and nonlimiting sensé, 
and the Office acquiesced, and the patent issued, that may be sufficient to 
turn the scale in favor of the broader construction. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 243i^, 244; Dec. 
Dig. <S=>168.] 

5. Patents <S=^n2 — Défendant Actinq undeb Later Patent. 

The existence of a later patent, under which defendant's structure Is 
made, bas no tendency to show noninfringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 247; Dec. Dig. 

©=>172.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit in equity by the J. F. Rowley Company against the Columbus 
Pharmacal Company. Decree for défendant, and complainant ap- 
peals. Reversed. 

W. R. Rummler, of Chicago, 111., for appellant. 
C. C. Shepherd, of Columbus, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In this infringement suit, based on pat- 
ent No. 644,464, issued February 27, 1900, to Rowley, for an "arti- 
ficial limb suspender," the court below, assuming the validity of the 
patent, thought the claims must be so limited that there would be no 
infringement, and dismissed the bill. The plaintiff below, the own- 
er of the patent, appeals. 

While the ultimate disposition of the case must dépend upon the 
construction of the claim in respect to an express limitation found 
therein, this in turn dépends in part upon the advance which Rowley 
made over existing knowledge ; and the inquiry may well be approached 
along the road adopted in Davis Co. v. New Departure Co. (C. C. 
A. 6, October 16, 1914) 217 Fed. 775, C. C. A. . This is 

<Ss=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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to inquire: First, what was Rowley's real advanced step or new con- 
cept? Second, is defendant's structure within the limits of such ad- 
vance? And, third, if so, do the terms of the claim, when fairly read, 
require such an interprétation as to sanction defendant's appropriation 
of Rowley's idea? 

[1] The controversy has to do with artificial legs for amputations 
above the knee, and comprising a thigh section, in the upper open sock- 
et end of which the leg stump is inserted, and, pivoted to the thigh sec- 
tion at its lower end, what is called in the patent the leg section (but 
which we hereafter call the shin), comprising the foot and the leg below 
the knee. To approximate natural conditions, two things must be ac- 
complished: The thigh must be held to the wearer's leg stump and 
body so as to permit free motion at the waist and at the hip joint; 
and also there must be some means of controlling the action of the 
shin in addition to its mère gravity-caused oscillation. To hold the 
thigh in position, it was natural to carry over the shoulder a strap 
f astened' to the front and rear of the thigh at its top, and as the front 
and rear straps would slacken and tighten with the motions of walk- 
ing or sitting, and as the resulting chafing or rubbirxg over the shoulder 
would be troublesome, it would seem that this supporting strap might 
be, at the bottom, a continuous loop attached to the top of the thigh 
on one side and sliding through its point of attachment, so that the 
strap would remain always tight. This thought was elaborated by 
making the lower part of the strap in the f orm of a cord which would 
slide easily through guides or loops at the point of attachment, by 
providing two of such sliding attachments for the cord forward and 
back of the side center of the top of the thigh, and by doubling this 
arrangement on the other side of the thigh, so that there were either 
two separate loops and straps passing over the shoulder, or so that 
the strap depending from the shoulder was bifurcated; one section 
siidingly attached to the outside, and the other to the inside of the 
thigh near its top. Ail this had been donc by Collins, in 1884 (pat- 
ent No. 295,675), and by Winkley in 1887 (patent No. 371,239), as 
well as by others. Thèse devices were carrying straps, and carrying 
straps only, and in each embodiment the carrying strap was not con- 
nected to the shin, save by that indirect connection which was inhérent 
in the knee joint, and whereby, when the thigh was lifted and moved, 
the shin would swing by the force of gravity, sometimes aided by 
interposed flexor and extensor spring connections. 

To accomplish the other necessary object, viz., control of the shin, 
varions elastic and spring connections between thigh and shin had been 
provided, and a cord or strap attached directly to the shin jmd running 
upward over the thigh was not new. We cannot find that the idea 
of operating the shin through such cord by the voluntary movement 
of the upper part of the body had ever been clearly disclosed. Reich- 
enbach, by patent No. 41,238 of 1864, had such a cord attached to a 
belt, and the belt was connected to a strap over the shoulder ; but this 
seems to be a mère carrying device, and Reichenbach depended on 
the motion of the thigh to affect the shin. In the construction illus- 
trated, it is possible that lifting the shoulder would hâve a tendency 
220 F.— 9 
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through this cord to swing the shin forward, but that is doubtful ; 
and the idea never occurred to Reichenbach, so far as his spécifica- 
tion indicates. Legi'an, by patent No. 52,057, of 1866, provided a 
cord attached to the front of the shin carried upward over the thigh 
and attached to a "breast plate," which in turn was .held in position 
by a bandage passing under one and over the other shoulder. This 
cord and breast plate were entirely disconnected and separate frorn 
the carrying suspender. Legran's construction was more likely to 
permit some control of the shin through a shoulder movement than 
was Reichenbach 's; but this idea had not occurred to Legran, un- 
less he refers to that function vvhen he says that his cord and his 
breast plate and shoulder bandage press the leg and hold it firm, "and 
they also greatly assist in the movements of the leg by the movements 
of the body of the wearer." Monroe, by patent No. 58,351, shows 
a flexible strap connected to the shin at front and sides, and passing 
up the front of the thigh ; but he says that thèse straps are to sustain 
the weight of the limb, and that they are "firmly secured" to the 
thigh, so that obviously there cannot be any shin efïect f rom a shoulder 
movement. Frees, No. 401.426, comes doser than any one else; but 
the motion of what corresponds to the lower loop of his strap was 
automatic, rather than voluntary, and if this motion operated the shin 
by the connection sliown, that function was only vagueiy disclosed, 
and was not known to Frees. He calls the connection a spring. AVe 
are inclined to think that this function of shin control through the 
raising of the shoulder cannot be found in any earlier device, ex- 
cept by uniting thereto the ideas first disclosed by Rowley ; but, how- 
ever that may be, certain it is that no one of thèse shin operating cords 
had ever been attached to or made unitary with the carrying strap 
passing over the shoulder. 

In 1899, Rowdey had been engaged for many years in the manufac- 
Lure of artificial legs, and was actually familiar with ail the devices 
on the market, and with the old patents which hâve been mentioned. 
It occurred to him that he could unité into one device the old carry- 
ing strap and an operating strap for the shin. He did this by cutting 
off the shin strap of Legran or Monroe just above the knee and throw- 
ing away ail of it above that point, and at that point slidingly Con- 
necting it to the loop of the carrying strap, which itself was slidingly 
connected to the thigh. See his Figs. 1 and 2, below. Obviously, 
this amounted to taking the lower free end of the loop of the carry- 
ing suspender, between its front and rear points of sliding attach- 
ment to the thigh, extending or carrying this loop downward, and 
by sliding connection attaching it to the front of the shin at a point 
far enough below the knee so that a pull would be operative to straight- 
en the knee. In the form which he showed in his drawing, the sliding 
connection between the carrying suspender and the thigh consisted 
of leather loops or guides through which the cord which formed the 
lower loop part of the suspender would easily slide, and the sliding 
connection between the carrying suspender and the shin consisted of 
a pulley at the upper end of the shin strap, through which puUey the 
carrying cord also passed intermediate of its front and rear attach- 
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ments to the thigh section.^ The resuit was that if, while the knee 
was bent, the wearer's shoulder was lifted, the depending loop at the 
bottom of the carrying suspender was correspondingiy lifted, and the 
extensor cord reaching to the shin section correspondingiy pulled, and 
the knee was straightened, while the compound sliding connection pro- 
moted ease of opération, and the pull upon the knee extensor cord 
was equalized between the front and rear parts of the carrying strap. 

In one point of view (and if, indeed, the idea of an operating cord 
vvorked from the shoulder was not new) Rowley made only a slight 
change. Carrying the lower end of the suspending loop down to a 
point of front attachment to the shin was only uniting in one strap 
the former functions of the two; but when he also provided a slid- 
ing connection with the shin, which permitted the carrying strap to 
accommodate itself to the wearer's motions just as freely as before 
and in spite of the added function, he displayed ingenuity which we 
think amounted to invention. That it was not so obvious as might 
now be thought perhaps sufFiciently appears from the fact that, though 
it has proved very usef ul and has greatly promoted the use of artificial 
legs, no one ever did think of it during the 33 years between 1866 
and 1899; and, indeed, the thought might well hâve been discarded as 
impracticable, because it might seem that the same device could not 
be sufficiently tight to hold the thigh in position and sufficiently loose 
to permit the vertical shoulder motion necessary for operating the 
shin. We are satisfied, also, that Rowley's real invention did not lie 
in any spécifie arrangement of the cords or straps or guides or 
pulleys. Thèse détails of his device involved only skill and expéri- 
ence in exact places of attachment or précise sélection of form. The 
real inventive thought was that the sliding carrying cord could reach 
down and be, by a sliding connection, operatively united to the shin. 

This conclusion is perhaps inconsistent with the opinion expressed 
by the District Court for the Northern District of Illinois granting 
a preliminary injunction based on this patent in Rowley v. Koeber, 
135 Fed. 363. The patent was there considered as resting on a nar- 
rower basis of invention ; but it is to be observed both that the scope 
of the patent was not very material, since the défendant imitated 
closely, and that the opinion makes its resuit dépend on its finding 
that "the combination of a leg holder and controller in one suspender 
is not new." If this means that it was not new to combine in one 
suspender a leg holder or carrier and means of directly controlling the 
shin section by voluntary motion of the body, then it must be assumed 
to be f ounded on proof not in the présent record. In the instant case, 
the novelty of this combination is not disputed by expert or by coun- 
sel; indeed, defendant's superintendent and practical man and pat 
entée in the patents under which défendant manufactures, and who 
had been engaged in the artificial limb business since 1880, says that 
as late as 1905 the Rowley suspender was the only one he knew of 

1 In his commercial form, Rowley departed from his patent drawing by not 
Crossing the straps but runnlng them straight down, as indicated by the dotted 
Unes which hâve been added to Fig. 2. 
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that was intended to accomplish the purpose of controlling the shin 
by means of the shoulder movement. 

The défendant has used two forms of artificial kg, said to infringe. 
The first form has been abandoned, and we pass to the second, which 
is hère shown by the side of Figs. 1 and 2 of the Rowley patent. 




Rowley 
Fig. 1 



Rowley 
Fig. ï 



Odgers 
(DeÎL's) 



In this second form, the lower loop of the carrying cord (4) passes 
through and dépends between front and rear points of sliding attach- 
ment to the thigh (18, 11, in front and 7, 8-^6 in rear). This loop 
itself, without any flexible strap, is then carried down and passed 
around a pulley (9) on a pivoted bar {10) attached to the shin four 
or five inches below the knee joint (<?). By reason of the swing of 
the lower end of the thigh within the upper end of the shin section 
in the knee-bending motion, the knee joint or pivot is situated several 
inches above the lower end of the thigh, and défendant has selected 
for its lowermost rearward point of sliding attachment to the thigh 
section a point near this pivot. The cord hère passes through a guide 
upon the outer surface of the thigh. This guide consists of a bracket 
{26) opposite a grooved pulley {§) mounted loosely on the pivot boit 
{3), which is, for that purpose, projected outside of the leg surface. 
Plainly, what we hâve considered as Rowley's essential idea is in- 
corporated in this construction. The only différence between it and 
the form shown in Rowley (except a détail hereafter discussed) is 
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that the sliding connection between the carrying loop and the shin is 
made by extending the loop downward and passing it through a 
puUey on the shin instead of passing it through a puUey on a strap 
attached to and extending upward from the shin; and this is no de- 
parture from the substance of the Rowley invention. 

[2] The remaining question is whether the claims are broad enough 
to protect the invention against this appropriation. There are three 
claims in suit, 1, 3, and 4. The first is given in the margin.^ The 
second is to the same effect, with the expressed qualification (proba- 
bly implied in the first) that the point of connection to the shin is be- 
tween the two points of sliding attachment to the thigh ; the f ourth 
specifically calls for the strap as the means of Connecting the shin to 
the carrying loop. The first limitation suggested upon claim 1 is that 
the référence in the claim to "a loop slidingly connected to the leg 
section" must be confined to a strap connection, as shown in the 
drawing, and does not extend to the somewhat more direct connection 
used by défendant. It would be a sufficient answer that in defend- 
ant's actual construction a strap is employed, the only différence be- 
ing that the strap is made of métal and is short, not extending above 
the knee; but it is further clear that neither the language employed 
nor the state of the art requires this limitation, and that its présence 
is almost necessarily negatived, by comparison with claim 4, which 
is differentiated alone by the inclusion of this limiting feature. If, 
still, there could be doubt, référence to the Patent Office proceedings 
shows that the examiner objected to claim 1, because the invention 
was definitely set forth in (présent) claim 4, and because he did not 
see that claim 1 could refer to any structure which did not contain 
the strap and which could, at the same time, be operative. He re- 
ferred to the strap as the "élément in which, in view of the state of 
the art, applicant's entire novelty is held to rest." In answer to this 
action, applicant said : 

"The strap 7 rniglit be omitted entirely in making an operative device llke 
applicant's invention. By providing a staple, an eye, or a ring for the upper 
front part of the leg section, the loop 5 might pass down through said staple, 
eye, or ring. In such case, the loop 5 must hâve a sliding movement through 
said staple. The device vrill not operate as well in this form as in the form 
shown, but vi^ould be an embodiment of applicant's invention, and applicant 
is therefore entitled to a claim covering same." 

Applicant foresaw the variation from his form which défendant sub- 
sequently made, chose language which well covered that later form, 
and explained to the Patent Office that the language was selected with 
that purpose and did hâve that effect. Thereupon, the Patent Office 
allowed claim 1. After this common construction of the language 
by both parties, no room for doubt as to its meaning, in this respect, 
remains. 

2 "Claim 1 — The combination of an artificial limb comprising a thigh sec- 
tion and a leg section, pivotally connected together, a suspender compri^ng a 
loop slidingly connected to the leg section independently of said pivotai con- 
nection and adapted to pass over and be supported on the shoulder of the 
wearer, and guides on said thigh section slidingly engaging said loop, ail ar- 
rangea to swing the leg section forvvard on its pivotai connection, through an 
upward tension on said loop." 
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The other matter of daim limitation gives far more trouble ; in- 
cleed, the natural impression is that the limitation exists, and only a 
furtlier study has led us to the opposite conclusion. The claim, after 
a référence to the pivotai connection between the thigh and leg [shîn], 
requires that the loop should be slidingly connectd to the shin "in- 
dependently of said pivotai connection." The défendant makes the 
loop run over — and, in certain motions, bear upon — a pulley which 
is in fact mounted on and thus physicaîly connected to the knee pivot; 
and so défendant says that it has not made the connection between 
loop and leg section "independently of said pivotai connection." 

It is of some significance that the mounting of this pulley on the 
knee boit is fortuitous, or, at most, only a matter of mechanical con- 
venience. There is no inhérent functional relation between them. 
The pulley, as a pulley, is of no importance, save as an anti-friction 
device. It forms a part of the guide which slidingly engages the loop, 
and which guide might be mounted on tlie thigh at any other point 
in this vicinity as well as directly in line with the knee boit. That this 
is true, and that the guide of which the pniley forms one side is in 
real effect mounted on the thigh, and not upon the knee boit itself, 
is demonstrated by the exhibit in which defendant's structure has been 
altered by cutting off tlie knee boit flush with the outer surface of 
the thigh and carrying the pulley in the same position, but withoul 
any pliysical connection witli tlie knee boit, and mounted wholly upon 
the thigh. It opérâtes precisely as beiore the change was made, and 
slîows ihat nothing was gained by the pliysical connection between 
pulley and knee boit, except perhaps strength. In effect, and because 
thigh and shin sections hère overlap, défendant found the end of 
the knee pivot projecting through the surface of the thigh section, 
and used that projection as a convenient means of mounting its loop 
guide on the thigh. 

This dissection of defendant's structure strongly suggests that dé- 
fendant"» connection of the loop to the shin is really made "'independ- 
ently of" the knee pivot, in every fair sensé of the word "independ- 
ently" ; but another reason leads to the same resuit. In ail the earlier 
cases of carrying suspenders, the shin was "connected" to the sus- 
pender through the médium of the knee pivot. This was an indirect 
connection, but distinctly operative. The suspender loop, in moving 
the tliigli forward or back, caused the shin to move correspondingly. 
This was because there was a secondary connection, through the knee 
pivot. Rowley, for the first time, connected this loop to the leg sec- 
tion more primarily or directly ; that is, without relying upon the knee 
pivot as the means of the connection. That means still remained, and 
still had its indirect effect; but his idea was to control more com- 
pletcly the action of the shin in response to the loop, by providing a 
further and more direct connection — which he did by means of his 
strap, and which the défendant does by carrying the loop itself down 
and attaching it to the shin. This connection is made "independently 
of" the knee pivot, and there is nothing on the face of the patent 
which prevents giving merely this meaning to the phrase in question, 
and assuming that it means "connected directly and by means in ad- 
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dition to the knee pivot." If it is entitled to bear this meaning, then 
défendant does not escape infringement merely because its loop on 
its way to a point of direct connection with the shin is brought into 
indirect and really nonfunctional physical contact with the pivot. 

[3] Aside from the descriptive language itself, there are two consid- 
érations bearing on the propriety of this construction. One is the dis- 
claimer foimd in the spécification in thèse words: 

"I am aware of the patent to Reiohenbnch, of January 12, 1S64, aud do not 
claim tbe construction therein shown." 

Reichenbach carries his shin-operating cord down through guides 
on the thigh and then over a pulley mounted on the knee boit. In 
this respect, his structure is essentially hke defendant's ; and the 
Reichenbach disclaimer might mean that Rowley distinguished from 
Reichenbach because the Rowley loop did not run over a pulley on 
the knee boit. If the difïerentiation in this respect was the only office 
properly attributable to the Reichenbach disclaimer, it would be con- 
troUing upon the meaning of the claim limitation now being exam- 
ined ; but this was not the only point of différence, and so this was not, 
necessarily, the différence on which Rowley was depending. Reich- 
enbach did not hâve at ail the combination of the carrying suspeuder 
and the operating suspender which was the real essence of Rowley's 
invention ; to this différence the disclaimer attaches, and by it the dis- 
claimer is satisfied. Indeed, since it was perfectly obvious that Row- 
ley did not use the knee joint and pulley construction, there would 
hâve been the less reason for making a disclaimer directed to this 
point. It follows that the Reichenbach disclaimer, while somewhat 
persuasive towards giving to the claim limitation a construction which 
will exclude defendant's device, is only persuasive, not convincing; 
and even this persuasiveness is removed by examining the file wrapper 
contents. It there appears that the limitation had been inserted in 
the claims and had been interpreted as is below recited before Reichen- 
bach was cited as a référence. It was, in fact, inserted to distinguish 
from Gault, who had only an indirect connection through the joint. 

[4] The other considération is that the very question was raised in 
the Patent Office. The examiner, at one point, said : 

"Why was the clause 'independently of said [rivot connection' Introduced in 
the claims? Does any référence show a connection to the pivot, or could tlie 
suspender operate at ail if conneeted to the pivot? By the pivot, we uuder- 
stand the applicant means the knee joint." 

Applicant replied: 

"Applicant's object in Inserting 'independently of said pivotai connection' 
• * * wa.s merely to definitely distinguish between the connection of the 
loop whereby the leg [shinl is moved, aod the connection which exists indi- 
rectly through the thigh section." 

Without further objection in this respect, the claim was allowed 
and the patent issued. Hère, again, we hâve a problem of construing 
ambiguous language in the claim, and we find that applicant explained 
what it did mean, distinctly giving it the broader of two possible con- 
structions, that the examiner acquiesced, and that the patent issued. 
Of course, such a statement by an applicant, made argumentatively 
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and iiierely acquiesced in or possibly overlooked by the examiner, 
could net avail by way of estoppel against the public to make a claim 
broader than it reads ; but we see no reason why it is not sufRcient 
to turn the scale in favor of the broader construction, as against 
doubtful inference and inconclusive argument, when the only ques- 
tion is whether the claim shall hâve a breadth which its language fairly 
permits, and which is necessary in order that it be commensurate 
with the actual invention. We conclude that in this claim "independ- 
ently of" means "not relying upon, but by means in addition to," and 
that défendant infringes. 

Stress is put by def endant's counsel and expert on the claim that by 
running the cord over a pulley on the knee pivot défendant gets a "lev- 
erage" which greatly increases the ease of moving the shin, and demon- 
strates that he employs a différent principle from that used by Row- 
ley. So far as we can comprehend this claim, we think it has no 
force. There is really no question of leverage involved, because there 
is no lever. Mechanically, the shin is a crank, of which the knee pivot 
is the shaft and the crank axis is the straight line passing from the 
pivot down through the point where the cord is attached to the shin. 
True, in a précise sensé, a crank is a lever, and the exact center of 
its shaft is its fulcrum; but, in that sensé, the "leverage" would dé- 
pend on the distance between, the knee pivot and the point where the 
cord pulls on the shin, and clearly this is not what the défendant is 
talking about. The real problem is one of angle — one of direction 
of pull. Its force will be greatest if at right angles to the swinging 
shin, and will decrease as the angles diminishes, reaching nil when 
the pull is in a direct line. It follows that, if the thigh-bearing point 
of the pulling cord was exactly at the center of the knee pivot, 
there would be no leverage whatever; the crank would be on the 
dead center. Out of the pull of this cord, défendant gets no 
"leverage," excepting as it moves its bearing point away from the 
pivot ; and this it does only by the length of the radius of the pulley 
revolving on the pivot. AU this is only confusing, because, in truth, 
this "leverage" or eiîficiency of pull dépends on the angle between 
the supposed crank and a line from its cord attachment to the cord's 
effective bearing point on the thigh. That effective bearing point will 
be midway between the two actual bearing points — the loops or points 
of sliding engagement — and, manifestly, will change as the shin 
swings. The extent of the desired forward pull will, at each moment, 
dépend on the average distance by which the two thigh attachment 
points are forward of the shin crank line projected upward. When 
défendant moved one of thèse points — the bearing edge of its knee 
pivot pulley — back almost to this dead center line, the "leverage" was 
diminished, not increased. The fact is that defendant's pulley con- 
.tact with the cord simply insures that when the knee is bent this cord 
cannot fall back so that the pull will be in the wrong direction, and in- 
sures that at least one bearing point shall always be forward of the 
shin axis. Rowley got the same resuit in his patent by making his 
straps cross over the front of the knee, and in his commercial form 
by anchoring the strap so it could not fall back too far. 
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[5] Défendant was manufacturing under later patents granted to its 
superintendent. We hâve had occasion to hold that the existence of 
such later patents, while they imply that defendant's structure niade 
thereunder embodies patentable improvement over plaintiff's device, 
yet hâve no tendency whatever to show noninfringement. Herman 
V. Youngstown, 191 Fed. 579, 584, 112 C. C. A. 185. If there are ex- 
ceptions to this rule, as was intimated in the case cited might be 
possible, the présent case is not one of them. Each of defendant's 
patents is directed to the détails of its construction ; plaintiff's whole 
theory is that his patent is relatively generic. If that theory is wrong, 
he bas no case; if that theory is right, it makes no différence bow 
manv patents hâve been granted to others for later modifications. 

The decree must be reversed, with costs, and with directions to or- 
der the usual injunction and accounting. 



SIROCCO ENGINEERING CO. v. B. F. STURTBVANT CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 31. 

1. Patents ®=>328 — Validity and Infbingement — Centrifugal Fait. 

The Davidson reissue patents, No. 12,796 and No. 12,797 (original No. 
662,395), for a eentrifugal fan or pump, held void for anticipation by ttie 
Fournier & Cornu French patent, No. 254,064, of February 18, 1896; also 
held not infringed. 

2. Patents ®=»66 — Right to Patejvts — Pbiob Foeeign Patent. 

That a forelgn patent duly granted was permitted to lapse for nonpay- 
ment of the required annual fee. or was never printed, or that the device 
was not commercially successful, does not change its effect as an antici- 
pation, which, under Rev. St. § 4886, as amended (Comp. St 1913, § 9430), 
will defeat the right to a subséquent patent for the same device in the 
United States. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 79, 81 ; Dec. Dig. 
<g=66.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an interlocutory decree sustaining the validity of 
two reissued letters patent No. 12,796 (reissue A) and No. 12,797 (reis- 
sue B) granted May 26, 1908, to Samuel B. Davidson of Belfast, Jre- 
land, for a eentrifugal fan or pump. Thèse patents were assigned to 
the Sirocco Company, complainant herein. 

The original patent was granted November 27, 1900, on an application flleU 
September 21, 1898. Attached to the description were 11 sheets of drawings 
contalnlng 28 separate figures. No model was filed. The patent contained 
17 claims. The reissue was applled for March 16, 1908, over 7 years from the 
date of the original, and the patents were reissued in 3 divisions containing 
36 claims. Reissue C is not involved in the présent controversy as It is con- 
ceded that it is not infringed. 

The District Court sustained claims 1, 5, 7, 10 and 13 of reissue A and 1, 3, 
4, 5, 10 and 14 of reissue B, and allowed the complainant three-fourths of 
the costs, charges and disbursements. The court ordered a perpétuai Injunc- 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexer 
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tion agalnst the défendant and roferred it to a master to tafee an account oî 
the gains, profits and advantages derived by the défendant by reason of its 
infringement. Judge Eay's opinion is published in 208 Fed. 147. His opinion 
tiolding that It was not incumbent npon the trial judge to pronounce judg- 
ment upon claims which were not relied on by the complainant or discussed 
by either party is reported in 209 Fed. 624. The opinion of Judge Holt hold- 
ing that the Sirocco Company was not a mère licensee of Davidson bnt was 
an assignée, and therefore entitled to reissue the patents, is reported in 18) 
Fed. 84. The opinion of Judge Noyés sustaining a demurrer to a bill on tlie 
reissued patents because of a delay of 7 years in applyiug for the reissue, but 
permitting an auiendment excusing the delay, Is reported in 171 Fed. 440. 
The opinion of Judge Hough holding, after the ameudraent that the reissues 
were not so clearly vold as to .iustify a décision dismisslng the bill ou de- 
murrer is reported In 173 Fed. 378. 

William H. Kenyon, of New York City, Benjamin Phillips and Al- 
fred H. Hildreth, both of Boston, Mass., and Omri F. Hibbard, of New 
York City, for appellant. 

Frederick P. Fish and Arthur C. Fraser, both of New York City, for 
appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The immense size of the record, the vast 
number of exhibits and illustrative models, the complex questions of 
mechanics and the six hundred and eleven pages of argument found in 
the briefs, where nothing, apparently, is conceded, combine to make this 
one of the most complex and arinoying patent controversies which has 
corne to the attention of the court. We shall endeavor, therefore, to 
localize the issue, as far as possible, and confine it to those références 
which approach nearest to the combinations of the Davidson patents. 
If any one of thèse shows the Davidson ceatrifugal fan or pump, it is 
not necessary to examine numerous other patents that may or may 
not show it. If, on the other hand, the nearest approach in the prior 
art does not show Davidson's fan, it is safe to assume that it will not 
be found in others more remote. In other words, the court should 
do what the members of the bar are usually reluctant to do, viz., limit 
the issue of patentability to a comparison of the patented structure 
with the few structures of the prior art which most nearly resemble it. 

[1] Section 4886 of the Revised Statutes (Comp. St. 1913, § 9430) 
provides, inter alla, that one who has invented a new and useful ma- 
chine not known or used by others in this country and not patented or 
deseribed in any printed publication in this or any foreign country be- 
fore his invention or discovery thereof may obtain a patent therefor. 
Broadly speaking, Davidson's fan consists, First: Of a rotary mem- 
ber having a plurality of elongated blades arranged lengthwise in an 
axial direction so as to inclose within them a relatively large and prac- 
tically unobstructed intake chamber and receive and carry with them 
the air as they revolve and discharge it tangentially. Second : It con- 
sists of means for mounting the rotary member so as to permit the 
tangential escape of the air. The first claim of the reissue, which seems 
to be identical with the first claim of the original patent, sufficiently de- 
scribes the invention for the purpose now under considération. It is 
as follows: 



SIROCCO ENGINEERING 00. V. B. F. STUETEVANT OO. 139 

"1. A centrifugal fan or purnp, comprising a rotary member havin? numer- 
ons elongated bladei? arrangea lenîthwise in approximately axial direction, 
and in substantlally drnm foriu, so as to inclose witbin tliem a relatively 
large and practically-unobstructed intake-chauiber, and in transverse section 
arrangea, relatively to the axis and direction of rotation, to carry tlie fluid 
with them rotatively and discharge it tangentially, and a nieans for so 
mountlng sald rotary mernber as to permit the tangentlal escape of the fluid 
discharged from sald blades." 

The other daims are printed in the opinion of the District Court and 
need not'be repeated hère. 

The daims are ahke in using broad gênerai language, and it will be 
observed that almost every élément is limited or defined by some ad- 
jective or qualifying phrase. Little that is definite or certain is found 
in the daims. Take the first daim, previously quoted, as an example. 
The first élément of the centrifugal fan as there stated is a rotary mem- 
ber having numerous elongated blades. Sixty would be numerous ; so 
woixld 16, and any number between the two. They are to be arranged 
in an approximately axial direction and in substantlally drum form so 
as to inclose within them a relatively large and practically unobstruct- 
ed intake-chamber. In transverse section they are arranged, relative- 
ly to the axis and direction of rotation. 

The other daims use the same and other qualifying adjectives, ail 
designed to bring within their terms a wide range of équivalents. 

But such indefinite language enables the défendant to invoke the 
rule that what infringes if made afterwards, anticipâtes if made be- 
fore the alleged invention. Prior to Davidson's contribution to the art 
the idea of agitating air by a rapidly revolving wheel with a plurality 
of vanes or paddles attached to its spores had been embodied in a 
number of structures. The patents which in our judgment most close- 
ly approach the Davidson fan are the British patent to Ser, 1884, and 
the French patents to Levet and Fournier & Cornu, issued, respec- 
tively, in 1890 and 1896. 

Ser's patent is chiefly important in that it shows a steel plate or 
paddle wheel with a large number of blades. The drawing shows 32 
inclined forwardly in the direction of their rotation. In the number, 
width and forward slant of the blades mounted in the usual snail- 
shaped casing, the Davidson idea is found, although embodied in a 
somewhat différent machine. 

The French patent to Levet was issued April 25, 1890, for a new 
fan having guides for the streams of fluid. The fan is inclosed in 
a snail-like shell having, interior conduits for dividing the air and dis- 
charging it into the outlet tube. In the inlet of the case are guides 
for directing the entrance of the air. There are 48 blades in the Levet 
fan, ail of them curved, in the direction of the rotation and alternating 
in width. The intake chamber is large, being about three-quarters of 
the total diameter of the wheel. The direction of the curvature of the 
blades varies according to the speed of the wheel, the inventer ex- 
pressly stating that the blades are curved, "so that the component shall 
be in proportion to the speed of the wheel and of the air." It is true 
that Levet's is a double inlet fan, but it could require no inventive 
genius to split it in two or use one side only. In a similar way, it would 
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require no inventive genius to put two Davidson fans back to back and 
use them as a double fan. 

We incline to the opinion that the best single référence cited by the 
défendant is the Fournier & Cornu patent No. 254,064 dated Feb- 
ruary 18, 1896. In this conclusion we, apparently, agrée with the com- 
plainant, for it was this patent which induced the complainant to dis- 
miss the suit on the original Davidson patent No. 662,395 and pétition 
for a reissue in three divisions. In the amended bill the complain- 
ant avers: 

"That your orator and said patentée were advised by their counsel that 
said foreign patent, considered In connection with the previous citations, con- 
stituted a prior art approaching so closely to the wording of certain o( the 
clalms of said letters patent as to render them void or of doubtful validity, 
and that said Letters patent were too broadly worded." 

It further allèges that for thèse reasons the patent was reissued in 
three divisions, as previously stated. As this patent is commendably 
short and concise in its statements, it is hère given in full : 

"Spécification annexed to the patent of flfteen years applled for the 18th of 
February. 1896, by Fournier & Cornu, represented by Marinier & Robelet, 42 
Boulevard Bonne-Nouvelle, Paris, and which was granted to them by decree 
of the MInister of Commerce, Industry, Post and Telegraph on the 30th of 
May, 1896, for 'new System of ventllator called the rational.' 

"This application for a patent has for Its object to guarantee us the tempo- 
rary exclusive ownershlp, in accordance with the law, of a new System of 
ventllator to which we hâve glven the name of the rational. In order that 
its construction and opération may be fully understood, we shall hereinafter 
describe it with the ald of the figures of the drawlngs thereof annexed to 
this spécification. 

"Fig. 1 Is a longitudinal exterlor élévation. 

"Fig. 2 is an exterior plan view accordlng to Fig. 1. 

"Fig. 3 is a longitudinal sectlonal élévation on Une X Y, Fig. 2. 

"Fig. 4 is a vertical section on Une X' Y\ Fig. 3. 

"This ventllator conslsts essentlally of a wheel A havlng curved Iron blades 
B, and mounted centrally upon a dise shaped castlng G. The blades B, whose 
width is equal to i*/ioo of the exterior diameter of the wheel A, are con- 
uected at their ends by two circular sheet métal bands D, D', having an ex- 
terior diameter equal to that of the wheel A, and an interior diameter equal 
to ^2/j„ç, of their exterior diameter. 

"The dise shaped castlng G is splined upon the shaft F of the wheel A. 
The total width of the paddle wheel may vary, but should equal at least two- 
thirds of the exterior diameter. The blades B are in the shape of an arc 
of a clrcle, the tangent (? to a blade at the point H where it meets the outer 
clrcumferences of the turbine and the tangent G" of said clrcumference at the 
same point and directed in the direction of rotation intersect at an angle of 
115 degrees. 

"The wheel A rotâtes in a casing / which may be a castlng or consist of 
iron. and the latéral walls of which are provided with circular openings, J, </', 
whose centers are on the axis of the shaft F of the wheel A and whose 
diameter Is equal to the diameter of the clrcle formed by the inner edge of 
the circular bands D. D'. The two openings constitute the suctlon orifice of 
the ventllator. A single exhaust opening is formed at K in the cyllndrical 
wall of the casing /, having a width equal to that of the Interior of the 
casing, and a section less than the sum of the sections of both the suftion 
openings J, J'. 

"If it is desired to exhaust from a great distance, the suctlon openings 
J, J', will each be provided with a tube communicating with a single passage 
ending at the supply pipes. 

"The wheel A turulng with the desired speed, the blades B throw out the 
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air between them and draw in the air contained In the middle portion L, 
which In turn draws in the air at the outside of the casing / through the 
openings J, J', said air thus enterlng naturally the central portion L and 
passing through the spaces M between the wings B, and out freely by the 
exhaust opening K. 

"When it is desired to conduct the exhausted air to some distance, or to 
hâve a considérable water pressure shown by a manometer, a tube of grad- 
ually diminishing diameter is attached to the exhaust opening K. It will 
then be found that the smaller the outlet, the greater the pressure obtalned. 

"We hâve shown by experlment that the velocity of the air in leaving is 
Bubstantially egual to the outer circumferentlal velocity of the turbine. 

"Résumé. 

"We clalm as our invention and as our exclusive property temporarily ac- 
cording to law, the System of ventllator called the rational above described 
and shown in one embodlment In the figures of the drawings annexed to the 
spécification, reservlng to ourselves the right to vary the shapes, dimensions, 
combinations and materials composing its différent members ; to apply it 
broadly and to make therein hereafter, ail improvements which expérience 
may suggest to us, provided that we do not départ from the essentlal spirit of 
our invention." 

The drawings of this patent so closely resemble those of the patents 
in suit that to the casual observer the only important différences are 
in the number of the vanes, the manner in which they are mounted 
on the wheel and the manner in which the wheel is mounted on its 
axis. Unquestionably the patent shows a multivane fan having 16 
blades on the wheel. The drawings of the patent in suit show more 
than this and the brief for the complainant asserts that there are 80 
such blades, but the claims are not limited to any spécifie number and 
the complainant is seeking to hold structures having a much smaller 
number of blades. 

We think that Fournier & Cornu blades are within the ternis of the 
Davidson patents and claims. There is nothing in the spécifications or 
claims limiting them to a particular number of blades or fixing defi- 
nitely their length or breadth. Certain limits are fixed within which 
ail subséquent fans will infringe and ail prior fans will anticipate. 
We think the Fournier & Cornu fan is within thèse limits. Whether it 
incloses within its blades a relatively large and practically unob- 
structed intake chamber dépends upon the question whether or not "the 
dise shaped casting C splined upon the shaft" is such an obstruction. 
But the complainant will hardly contend for a ruling which, if sustain- 
ed, might relieve the défendant from the charge of infringement. If 
the casting C constitutes an obstruction, it is not easy to see why the 
spider arm contrivance of the défendant is not much more of an ob- 
struction. 

The Fournier & Cornu blades are in length about five times their 
radial depth and are within the language of the reissues in suit which 
require that the length of the blades shall approximate at least three 
times their radial depth. In other words, the length and depth of the 
Fournier & Cornu blades are well within the description of the Da- 
vidson blades. We cannot resist the conclusion that the Fournier and 
Cornu structure, in the construction of its paddle wheel, in the number, 
length, width and circular form of the blades and in the size and lo- 
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cation of the intake chamber, is within the daims of the reissues and, 
having been made before, anticipate those claims. 
Compare it with claim 1 quoted above : 

"A centrifugal fan or pump, comprising a rotary member having numerous 
elongated blades." 

It bas such a fan. 

"Arrangea lengthwise In approximately axial direction." 

Its blades are so arranged. 
"In substantially drum form." 

It bas such form. 

"So as to inclose within them a relatlvely large and practically unobstructed 
Intake-chamber." 

It bas such a chamber. 

Blades "in transverse section arranged relatlvely to the axis and direction 
of rotation, to carry the fluid with them rotatively and discharge it tan- 
gentially." 

It bas such blades. 

"A means for so mounting sald rotary member as to permit the tangential 
escape of tlie fluid discharged from said blades." 

It bas such a means. 

Thougli difïering in many minor détails, the Fournier & Cornu fan 
bas the same object in view and opérâtes upon the same gênerai prin- 
ciple as the Davidson fan, having a large intake chamber and a fan of 
many vanes. As the catalogue of 1900 states : 

"The width of the fan may, without any inconvenience, be equal to, or 
even greater than its dlameter, the production of air varies according as Its 
width is of greater or less dimension." 

We quote the above not because we consider the catalogue which was 
publisbed in France, as évidence, but because it is a concise statement 
of what seems to us a self-evident proposition. 

The Davidson blades, as shown in the model, are narrower, in pro- 
portion to their lenglh, than are the Fournier & Cornu blades, as shovirn, 
but the Fournier & Cornu patent states that the total width of the pad- 
dle wheel may vary but should equal at least two-thirds of the ex- 
terior diameter, so that the instruction of the patent may be followed 
and a Davidson fan produced. 

[2] It is asserted and not disputed that under the French law an an- 
nual tax of 100 francs is necessary to keep a patent alive and that both 
the French patents lapsed by reason of the failure to pay such tax. It 
is also asserted, and not denied, that thèse patents were never publish- 
ed or printed, although certified copies of such patents may be procur- 
ed from the French patent office. We are not at ail sure as to com- 
plainant's position regarding thèse French patents. At pages 96, 97, 
of volume 1 of its brief, it recites in détail the facts above stated, re- 
lating to the proceedings in the French Patent Office, but we do not 
find that it deduces any definite conclusion therefrom further than that 
tlie patenta "are entitled to no serions weight." 
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However, we are clearly of the opinion that we must consider thèse 
prior patents, irrespective of the fact that the tax was not paid. There 
can be no doubt that the Levet and Fournier & Cornu structures, in 
question, were patentée in France. Nothing more is needed. That is 
ail that the statute makes necessary ; no patent can issue hère for that 
which is patentée in a f oreign country, and it is patented there the mo- 
ment it is sealed or enrolled. Ireson v. Pierce (C. C.) 39 Fed. 795. 

It is not essential to a valid patent that the description and claims 
should be printed. It is enough that the officiais hâve acted upon the 
application and granted the patent. We do not see how, in view of the 
statute and the décisions, we can ignore thèse French patents because 
they were not generally known and were not commercially successful. 
The law does not make thèse features essential in considering the 
structures of the prior art. As was said in New Departure Bell Co. v. 
Bevin Bros., 73 Fed. 469, at page 476, 19 C. C. A. 534, 540: 

"It ma.v be a hardshin to meritorious Inveiitors, who, at the expenditure of 
much time and thought, hâve hit upon some ingonioiis combination of meehan- 
Ical devices, which for anght they know, is tintirely novel, to find that, in 
some remote time and place, some one else. of whom the.y never heard, has 
niiblished to the world, in a patent or a printod publication, a full description 
of the very combination over which they bave been puzzliug ; but in such 
cases the act, none the less, refuses them a patent" 

The question of inf ringement turns principally upon whether, or 
not the defendant's fan has "a practically unobstructed intake cham- 
ber," which is an élément of each of the claims in issue. In otlier 
words, if the intake chamber is obstructed to any appréciable extent, 
it is not within the claims. What the patentée meant by "practically 
unobstructed" is made clear by the following f rom the original spéci- 
fication : 

"The blades ave extended approximately parallel to the axis of rotatioo 
being arrangod in drum form, so as to inclose within them an approximately 
cylindrical intake-chamber which Is practically unobstructed by blades or 
other parts." 

Thèse "other parts" are precisely what the défendant has placed in 
the intake chamber. It has a wheel centrally mounted on a large hub 
having a diameter apparently about four tinies the width of the blades, 
with six spokes made of angle iron extending from the hub and fas- 
tened to the center of the blades. In this respect the defendant's fan 
resembles closely the old paddle wheel fan. That such a device ob- 
structs the intake chamber seems to be the opinion of the patentée hirn- 
self, for in his British patent, accepted February 23, 1889, lie claims 
a rotary fan — 

"the vanes having no other support from the spindle than that given by the 
dise, so that a free and unobstructed passage for the air from the center of 
the fan to the vanes is provided." 

We can think of but one rational interprétation of this language, 
viz., that if support be given to the vanes from the spindle by other 
means than the dise, the free passage of air from the center of the 
fan to the vanes will be obstructed. In other words, that spokes ex- 
tending from the hub to the vanes are obstructions which prevent the 
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free and unobstructed passage of air. The spokes présent quite a 
différent situation from the one heretofore presented when consider- 
ing the Fournier & Cornu smooth dise shaped casting. Hère we hâve 
a wheel with six spokes revolving rapidly in the center of the chamber. 
It would seem that thèse spokes must necessarily eut, agitate and make 
cross currents in the inward flow of the air. To this extent, at least, 
the intake chamber is obstrueted. 
The decree is reversed with costs. 



McCLAVE-BROOKS CO. T. M. H. TREADWELL CO. et aL 

(Circuit Court of Appeals, Third Circuit January 20, 1915.) 

No. 1872. 

Patents iS=»328 — Validity and Infeingement — Gbate. 

Tlie MeClave patent, No. 831,178, for a grate designed for burnlng culm 
or other very fine coal by tlie use of double-beveled overlapplng grate bars 
liaving a narrow, inclined opening between tbem instead of a vertical one, 
discloses a device novel in conception, useful in results, and Inventive in 
character, and Is valid ; also held infrlnged. 

Appeal from the District Court of the United States for the Middie 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Suit in equity by the McClave-Brooks Company against the M. H. 
Treadwell Company and the Stoever Foundry & Manufacturing Com- 
pany. Decree for défendants, and complainant appeals. Reversed. 

Fiar opinion below, see 212 Fed. 442. 

Melville Church, of Washington, D. C, and Welles & Torrey, of 
Scranton, Pa., for appellant. 

Edwards, Sager & Wooster, of New York City, and A. A. Vosburg, 
3f Scranton, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the McClave- 
Brooks Company, the plaintiff, owner of patent No. 831,178, granted 
September 18, 1906, to William McClave, for a grate, charged the M. 
H. Treadwell Company and the Stoever Foundry & Manufacturing 
Company with infringement thereof . On the question of infringement 
that court, in an opinion reported at (D. C.) 212 Fed. 442, held : 

"That the défendants' device embodies the structural features and func- 
tions shovi^n in the complainant's grate cannot be successfully denied. An 
effort at comparison is useless, and would indeed be difflcult, on account of 
similarity." 

On the question of validity, it held the patent did not involve inven- 
tion and was void. From a decree dismissing the bill, the plaintiff 
took this appeal. 

In our view this case is of more importance than a mère patent dis- 
pute over conflicting types of furnace grates for ordinary coal. Mc- 

<S=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digrests & Indexes 
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Clave's patent concerns the use as fuel of the culm banks of the an- 
thracite coal fields of Pennsylvania — a very différent problem from 
the buming of common coal. It is, as its spécification states, "de- 
signed principally for use in the burning of exceedingly fine anthracite 
fuels"; and, unless the uncontradicted testimony that this invention 
has successfully solved difificulties in the economical and satisfactory 
use of that fuel is untrue, it would seem the device before us is of 
more than ordinary moment. The extent of culm waste is apparent, 
vvhen it is recalled that the Pennsylvania State Commission of 1893 
reported that, since the commencement of mining, the coal and coal dirt 
sent to the culm banks has been 35 per cent, of the total production ; 
or to put this in concrète form, it is estimated the workable coal that 
has been dumped in the anthracite coal field of Pennsylvania would 
cover the state of Rhode Island evenly with solid workable coal 125 
feet deep. Thèse great culm banks were for years regarded as worth- 
less and as nuisances in the way of haulage and use of valuable space. 
In that regard they resembled the dump heaps of gold and silver min- 
ing referred to by this court in Moore v. Tonopah, 201 Fed. 532, 119 C. 
C. A. 626, where we said: 

"Great quantities of treated ore went to the dump heap; and whlle 
laboratory flitration methods showed the présence, and Indeed the extrac- 
tion, of such metals, yet no one devlsed any commercial means or process by 
which this metal-laden dumpage or slime could be avoided or utilized. As a 
value containlng, but unavailable, feature thèse ore dumps occupied a rela- 
tion to gold and silver mines like that of a slag pile to a blast furnace or a 
culm bank to an anthracite mine." 

It is clear, therefore, that any discovery which substantially contrib- 
utes toward the utilization of such supposedly worthless dumpage 
challenges the careful attention of those charged with the administra- 
tion of the patent laws.* 

The proofs in this case show that William McClave, the patentée, 
was a résident of the anthracite régions, and had for many years been 
engaged in a study of the fuel use of bituminous dufï, anthracite culm, 
and of coals generally. In 1882 he began a séries of experiments to 
improve methods, and since then has taken out a number of patents 
preceding the one hère involved. The successful buming of very fine 
coal involves several problems. To get the desired beat from such fuel 
there must be a thick, deep bed of culm. Such fine coal packs closely, 
and combustion must take place from below. This was efïected by a 
draft forced up from a sealed ash pit. To utilize, while it was still in 
the bed of the coal, the gas produced by such forced combustion, it 
was necessary to keep the blast from breaking through such bed in 
spots. In case it so broke through the draft would center in such 
paths of least résistance, and two results would follow: First, such 

1 The problem of culm use is one which has caused much discussion. See 
Engineering Magazine, vol. 11, p. 655 ; Engineering Nevrs, vol. 34, p. 426 ; 
American Electrician, vol. 13, p. 434 ; Engineering and Mining Journal, vol. 
80, p. 1113 ; American Contract Journal, vol. 16, p. 314 ; Transactions of the 
American Institute of Mining Engineers, vol. 20, p. 628; Same, vol. 22, 
p. 581; Railroad Gazette, vol. 34, p. 466; and Journal of the Franklin In- 
stitute, vol. 142, p. 26. 

220 F.— 10 
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gases of combustion as were generated would not be burned in the 
coal body, with the undesirable results Iiereafter noted; and, second, 
the coal body outside of thèse paths of least résistance would not be 
thoroughly and economically burned. It will thus be seen that the 
maintenance of a bed of uniform résistance to the passage of the draft 
vvas of vital importance. The difficulty of doing so was increased by 
the necessity of fréquent cleanings of the grate caused by the rapid 
forming of ashes and clinkers incident to this fuel. To do this it was 
necessary to push or pull the burning mass to one end of the furnace 
chamber and then tilt the grate bars at the other end to discharge such 
clinkers. The fuel was then redrawn over to the chamber end thus 
cleaned. In addition to draft difhculties, others arose from grate bars. 
Under intense heat it was found that grate bars increase in length. 
This increase is not the usual contraction and expansion of iron, but is 
a growth which permanently lengthens the bar. Thus, a scientific wit- 
ness of the défendants says: 

"The expaiision referred to in the patent In suit is a phenomenon famlliar 
to artisans. It Is not the temporary expansion which takes place when 
métal is heated, but is a permanent expansion, continuing even after the 
métal is eoUl. It is produced gradually durihg jweeks or months of ex- 
posure to high températures and is observed more partieularly in the case 
of iron. The percentage of expansion is small, but bas nevertheless, under 
some circumstances, to be taken Into account." 

One of the plaintiff's witnesses says : 

"When heat of a high température, such as that emanating from in- 
candescent carbonaceous fuel, which is in contact with said métal, the 
crystalline structure, and probably also the molecular structure of the iron, 
is thrown so far apart that the crystals become disarranged to an estent 
(hat they do not nest back into the sanie positions or nestings that they for- 
merly occupied, and the métal is said to bave grown and really bas grown 
permanently to the extent of the stoppage by such disarrangement." 

Referring to caps of grate bars such as are hère involved, the wit- 
ness adds: 

"Caps a'iout 12 inches long under the Intense heat of some boiler fnrpaces 
would grow from three-eigUths to half an ineh or more." 

It is therefore manifest that, where sectional, dumping grates are 
used, their adjacent ends must be initially spaced far enough apart to 
allow for this metallic growth, otherwise the grate bars will jam, 
buckle, or overlap. But this initial, and substantially wide, opening 
would be highly objectionable where culm was used. Wheia culm 
becomes red hot it runs like dry sand and drops through and makes an 
opening in the fuel bed through which the forced draft finds a path 
of least résistance. The mischief caused by such breaks through the 
bed is shown in testimony quoted below. Thèse difficulties McClave 
overcame by a device which, in the afterlight of accomplishment, is 
very simple, but which no one had ever suggested. Mechanically 
speaking, he simply double-beveled the one end of an abutting, sectional 
dumping grate bar. As the court below rightly said, "Any foundry- 
man would know how to do it;" but the significance of McClave's in- 
struction to the art did not He in telling how to double-bevel the end 
of a grate bar, but in disclosing the important functional use that could 
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be made of such double-bevel in successfully burning fine coal. This 
double-bevel, overlapping grate bar — shown, for example, in tlie ac- 
companying patent drawing — made possible, amongst others, three 
essentials to the successful burning of culrn : 
First, the initial spacing apart of the grate 
bars without allowing the fine coal to run 
through the spacing. This was done by pro- 
viding an inclined, instead of a vertical, opening between the ends of 
adjacent grate bars. Second, it provided a harmless path or outlet for 
the metallic growth of grate bars. This was done by paralleling instead 
of abutting the ^rate bar ends, so that their growth, instead of jam- 
ming each other or closing the initial opening, allowed the growing 
bars to parallel each other and maintain an opening between them. 
Third, the upper bevel kept the growth of the bar from making the 
furnace floor so abruptly uneven as to catch the fireman's scraper and 
prevent the rapid shift of the fuel re(}uisite to its use. It will thus be 
seen McClave's device by its narrow inclined space prevented fuel 
escape, provided initially, and thereafter maintained, suitable air pas- 
sages where the sections met, prevented the forced draft concentrating 
at thèse openings, and thereby secured uniform draft passage througli 
the entire fuel bed, caused the gases of combustion to be burned in 
the coal bed, and kept the growth of the bars from creating unevenness 
in the furnace floor. Mechanically, by the use of a stop, he efïected 
complète control over the size of the opening, and by maintaining such 
opening between the ends of the grate bars he lessened their burning 
otit. Thèse features were pointed out to those familiar in the art in 
his spécification : 

"Id forming a rocUing grate for the fuels comraonly in use It Is generally 
sufficient to brlng the edges of the adjacent bars within a quarter of an inch 
of each other, and the fuel will not run through. When, however, the very 
small grades of anthracite fuel are burned upon the grate, an opening of the 
size of a quarter of an inch is usually too large and will militate against 
the gênerai etficiency of the whole grate, prlncipally because small coal sifts 
through between the bars ; and where a forced draft is used the air rushes 
through thèse Unes of least résistance with such force as to tear a bed of 
small anthracite fuel badly. * * * In this manner also a small space 
may always be maintained between the adjacent and overlapping ends or 
teeth of the caps to permit of a small feed of air at that point, which not 
only assists in the even distribution of air for combustion, but maintains 
the parts of the grate bars and their caps at a slightly cooler température 
than if they were permitted to rest one upon the other." 

That thèse and other valuable results hâve been brought about by 
McClave's device is shown by his uncontradicted testimony : 

"The construction that I invented to solve this problem and the one which 
is now in suit bas met with very great success and bas practically solved 
the difflculties that confronted us previous to that time. For the construction 
named is so arranged that It bas a small and uniform mesh throughout the 
entire grate surface, including spaces between the edges of the bars, said 
uniformity of spaces being an absolute necessity to the uniform combustion 
of the fuel, for, if any such meslies are larger than the others, it causes 
Unes of least résistance for the blast to pass through In excess over that of 
the other portions of the grate surface, thereby blowing such fine fuel above 
such points into humps and ridges, not only producing unequal depths of 
fuel in the fire bed, but also making some portions of the bed so thin that 
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the wxcess of bla.st passin.ç through same wlthout oombining chemically with 
the fuel and wlthout even havlng time to become hlghly heated would aet 
simply as a dllutent of température through the combustion chamber gen- 
erally, with the conséquent loss of efflciency in the furnace. It will be noted 
also that my construction provides a means for ovcrcoming any deleterlous 
obstruction to the use of flreman's cleaning tools arlsing from the permanent 
expansion or growth of the bars caused by the intense beat of the fuel 
resting upon thero, in that the edges of the dumping bars are so bereled 
from the surface downward In opposite directions to a certain depth forming 
dépressions thereby below the gênerai surface of the grate when the bars are 
in normal position and form thence in the samo direction, so that they may 
grow and lap upon each other to cover the space iiecessary for the extrême 
Umlt of said growth wlthout havlng the upper edges projeet upwards to an 
exteut that would materially interfère or obstruct in any appréciable manner 
the passlng to and fro of the fireuian's hoe, or other tools, In the process of 
cleaning or redistribution of the unconsumed fuel after such cleaning. It may 
be noted also that this construction provides the use of a space between the 
edges of the bars (never larger than the mesh in the bars themselves) for 
tUe purpose of fumlshlng additions 1 air that may be required for some 
kinds of fuel and also for the purpose of taking up, so to speak, a portion 
of the grovpth whieh occurs in such grate bars, thereby preserving for a 
longer period the plane surface of the entire grate before the edge of one 
grate bar begins to creep or climb up the beveled edge of the other grate bar. 
It may be readily seen, however, that the edges of the bars may be started 
in use with their edges in contact, but in such case, when the bars obtaln 
their full growth, the edge of the bar on the upper side will hâve travelod to 
a greater height and the plane surface of the entire grate will bave more 
of a wave Une than when an initial space Is made In the start. Some kincis 
of fuel need more air than others, in which case it Is more désirable 
to hâve such Initial space. In no case, however, will the upper edge of the 
bar Project upward in a manner that will interfère to any appréciable de- 
gree with the use of the tools heretofore described. It will also be noted that 
adjustable means hâve been provided for the maintenance of such space 
between the edges of the bars where Increased air space is necessary, but In 
case the fireman is négligent In the matter of preserving such space, and the 
bars grow together, the beveled edge of the bar in front provides a way for the 
other edge toi automatically adjust Itself with respect to the adjacent edge 
wlthout llability of any of the bars becoming wedged between each other on 
account of such growth, thereby preventing interférence in any way with the 
opération of the dumping of the grate." 

The problems confronting McCIave, and which he attempted to 
solve by the patent in suit, are thus stated by him, and were whoUy 
différent from those involved in the use of ordinary commercial coal : 

"The problem that confronted me when I invented that partieular grate 
arose ont of the fact that neither I nor any one else, as far as I couM see, 
had a construction of grates that would serve the purpose of economically 
burning very small sizes of anthracite fuel, geuerally known as Nos. 1 and 2 
buckwheat. AU the grate constructions, so far as I could see or know, had 
too large a mesh to prevent such fuel sifting through into the ash plt in a 
large measure, especially when the flre was cleaned and the fuel redistributed 
on the surfaces of the grate, and had, at the same time, a means for quickly 
dumping the consumed portions of the fuel wlien the flre was cleaned. Xhere 
were some grates of a stationary character, known as perforated plate 
grates, that would hold the fuel up falrly well, but they were undesirable, 
inasnmch as they were not very durable, and it took such a long time to 
clean the lire that the température of the furnace would go down very low 
during the opération, thereby causing a loss of efflciency in the fuel. Aside 
from this perforate plate grate there were no forms of grate construction, 
so far as I could see, that did not bave too large a mesh for the économie 
burning of the fine fuel above named, or that did not hâve a lack of uniform- 
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Ity In size in the air spaces throughout their entlre surface, or whcii made 
with imperforate plates wlth a side draft, as may be found, in one or .two 
cases, that were not subject to some of the objections already named, i. e., 
lack of uniformity of air space or means for sifting into the ash pit, of the 
unconsumed fuel. The problem also involved a construction in which the 
mesh would be small enough to hold up such fuel and prevent It from sift- 
ing, but that it eould be operated quickly -when it beeame necessary to clean 
the lire and at the same time interfère but little, if any, with the tools used 
by flreruan for purposes of cleaning and redistribution of the unconsumed 
portion of the fuel left in the furnace for the purpose of kindling a new fire 
of fresh fuel." 

After a careful study of the proofs, we hâve reached the conclusion 
that his device was novel in conception, useful in resuit, and inventive 
in character. Its gist, from the standpoint of utilizing culm — and the 
utilization of such fuel was its aim — lies in the distribution of the 
forced draft through the entire fuel bed — a method not unlike in its 
sphère that whereby Moore's patent in the case above cited (201 Fed. 
536, 119 C. C. A. 626) treated the refuse of ore mines. So far as is 
now shown, such draft uniformity does not seem obtainable without 
using a grate bar with a double-beveled end. In reaching our esti- 
mate of McClave's device, we hâve not overlooked the large number 
of prior patents cited. Nearly ail of them were devices for burning 
ordinary coal. They threw no light on the problem of successfully 
using fine coal. The few specially addressed to the fine coal prob- 
lem did not solve it and left no impress on the art. Possibly the most 
pertinent one is that of Hildreth, No. 112,246, of 1871. It is lacking 
in the features which make McClave's device a success. Apart from 
the fact that its date shows it long preceded successful efforts to solve 
the fuel use of culm, it will be noted that Hildreth had a solid, imper- 
forate grate bottom as contrasted with McClave's perforate grate-bar 
bottom, and the space between his sections was vertical. Whatever 
piecemeal anticipation may be suggested by the gênerai resemblances 
of stray parts of the appliances of the numerous patents cited, it may 
be said of them ail that in none of them is there any suggestion of any 
use of such appliances for functional purposes as McClave first utiliz- 
ed in his device. Nor hâve we overlooked the Linde Company grate 
bar, the upper end of which is rounded so as to resemble a bevel. The 
pattern from which that bar was cast shows a straight, unbeveled top. 
The rounded contour, which the well-burned bar in évidence now 
shows, is palpably but the dropping of the point through the action of 
beat. Not only is this contour accidentai, undesigned, and nonfunc- 
tional, but there is no évidence that the Linde furnace was one in 
which culm was or could be successfully burned. 

The Treadwell Company pleads to the jurisdiction of the court and 
contends it is not answerable for the acts of the other défendant Stoev- 
er Foundry & Manufacturing Company. Without detailing the facts, 
we may say they are such as to bring the case within the principle of 
Smith V. Elberfeld, 203 Fed. 476, 121 C. C. A. 598. As that case com- 
mends itself to us the plea cannot be sustained. 

We are of opinion, as was the court below, that there is substantial 
similarity between the two devices. We therefore hold infringement 
has been shown. 
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The decree below will therefore be reversée!, and the case remanded, 
with directions to enter a decree adjudging the patent valid and iu- 
fringed, and the custoniary relief. 



AMERICAN GRAIN SEPAEATOR CO. et al. v. TWIN CITY SEP- 

ARATOR CO. 

(Circuit Court ot Appeals, Eightti Circuit. January 12, 1915.) 

No. 4148. 

Patents iS=»328— Infrinqembnt — Gkain Separatob. 

The Froslid patents, No. 608,175 and No. 684,751, each for a grain sep- 
arator, hoM Infringed as to claim 1 of each patent. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Charles A. Willard, Judge. 

Suit in equity by the Twin City Separator Company against the 
American Grain Separator Company and Robert J. Owens. Decree 
l'or complainant, and défendants appeal. Afjfirmed. 

See, also, 202 Fed. 202, 120 C. C. A. 644. 

Amasa C. Paul, of Minneapolis, Minn., for appellants. 
James F. Williamson, of Minneapolis, Minn., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. The Twin City Separator Company, ap- 
pellee, hereinafter called the plaintiff, sued the appellants, the Ameri- 
can Grain Separator Company, a corporation, and Robert J. Owens, 
its président, hereinafter called the défendants, for alleged infringe- 
nients of claim 1 of United States letters patent No. 668,175, issued 
February 19, 1901, and the three claims of United States letters pat- 
ent No. 684,751, issued October 15, 1901, both to Anton S. Froslid, 
for improvements in fanning mills or grain separators, and for an 
injunction and accounting of profits and damages. The hearing re- 
sulted in a decree for the plaintiff that défendants infringed claim 1 
of each of said patents by its machines known as "Winner No. 1" 
and "Winner No. 2," and granted an injunction restraining défend- 
ants from further infringing said claims, with the usual order for an 
accounting of profits and for damages. The défendants appeal. 

Both of the patents in suit were before this court in the case of 
J. L. Owens Co., Appellant, v. Twin City Separator Co., this appellee, 
in 168 Fed. 259, 93 C. C. A. 561, where they were adjudged valid 
February 25, 1909, and to hâve been infringed by the machine made 
and used by the J. L. Owens Company, défendant in that suit, called 
the "Superior" machine. We refer to the opinion in that case for 
a full description of the principle and mode of opération of the mill 
of the two patents in suit, and of the mill there held to be an infringe- 
ment thereof. We are now to détermine whether or not thèse pat- 

(g^oFor other ca.«ps see same topic & KEY-NUMBER In ail Kcy-Numbered Digests & Indexe» 
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ents are infringed by the Winner machines No. 1 and No. 2, made by 
thèse défendants. 

At the time of the suit against the J. L. Owens Company, above 
mentioned, the défendant Robert J. Owens was a stockhokler in and 
superintendent of that company, and was famiHar with the "Superior" 
machine, held in that case to infringe the "Hero Mill," as it is called, 
of the patents in suit. He subsequently sold his stock in that com- 
pany, and organized, or assisted in organizing, the corporate defend-- 
ant in this suit, the American Grain Separator Company, became its 
président, and the owner of a majority of its stock. After the décision 
of the J. L. Owens Company Case, the défendants engaged in the 
manufacture and sale of the alleged infringing machine, Winner No. 
1, involvcd in this suit. In this mill the défendants substitute, for the 
long flexible aprons between the sieves of the "Superior" mill of the 
J. L. Owens Company, aprons consisting of thin slats of wood an 
inch and a half wide and ^/i» of an inch apart, held together by straps 
of leather fastened across the centers of the slats, which are placed 
diagonally across the sieves on which they ride, and slanted in the 
opposite direction from the slats in the aprons above and below the 
sieves. The plaintifï, claiming that thèse aprons of the Winner mill 
No. 1 infringed the mill of the Froslid patents, brought this suit Sep- 
tember 27, 1911, against the défendants to restrain such infringe- 
mcnt, and asked for a preliminary injunction against the use of the 
Winner mill No. 1. Upon a hearing of this application on the bill, 
afiidavits and counteraffidavits the court held the Winner mill No. 
1 to be an infringement of the claims of the Froslid patent in suit, 
and on October 23, 1911, granted a preliminary injunction restraining 
them from further infringement of said patents by that mill or in any 
other way. The défendants then made their Winner mill No. 2, which 
differs from the Winner mill No. 1 in that the wooden slats are 2 Vis of 
an inch wide and V^' oi an inch apart connected by wooden strips 
laid directly across the slats and fastened to the stationary parts of 
the mill by rigid strips of métal. After the défendants had made and 
sold some of thèse mills, the plaintiff moved against them for con- 
tempt in violating the injunction of October 23, 1911, by the use of 
that mill. After a full hearing of both parties upon affidavits and 
counteraffidavits, the court early in March, 1912, held the Winner 
mill No. 2 to be an infringement of claim 1 of each of the Froslid 
patents, and imposed a fine upon the défendants, which they paid. 

The défendants then devised a plan for a mill called the Winner 
No. 3, submitted a drawing thereof to, and moved the court for per- 
mission to use its mills furnished with aprons as described in this 
drawing for a period of 30 days, and for a modification of its opin- 
ion in the contempt proceedings. The proposed Winner No. 3 dif- 
fered somewhat from the Winner mills Nos. 1 and 2; but it need 
not be further noticed, as the motion was denied, and the proposed 
Winner No. 3 mill is not involved in this appeal. 

Thereafter the défendants moved to dissolve the injunction of Octc^- 
ber 23, 1911, and upon a hearing of this motion, on the affidavits and 
counterafifidavits theretofore used upon the former hearing and addi- 
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tional afFidavits, and upon a full hearing accorded to both parties, the 
motion to dissolve was denied, and from that order an appeal vvas 
brought to this court under section 129 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1134 [Comp. St. 1913, § 1221]). Upon 
the hearing in this court the order appealed from was affirmed. 
American Grain Separator Co. et al. v. Twin City Separator Co., 202 
Fed. 202, 120 C. C. A. 644. Référence to the opinion in that case 
is made for a statement of the facts, and the grounds upon which 
the refusai to dissolve the injonction of October, 1911, was affirmed, 
from which, and the record before us in this case, the foregoing state- 
ment is condensed. 

Thereafter the case proceeded to a hearing in the District Court, 
upon which an interlocutory decree was rendered, holding that Win- 
ner machines No. 1 and No. 2 each infringed claim 1 of the two 
Froslid patents, but that neither infringed the second and third claims 
of the second of said patents. The usual decree for an injunction 
and for an accounting of profits, and for damages, was rendered, and 
the case is hère upon an appeal from such decree. 

The principal errors assigned are that the court erred in ref using 
to dismiss the bill, and in decreeing that said Winner machines Nos. 1 
and 2 infringe, respectively, claim 1 of the first and claim 1 of the sec- 
ond Froslid patents. 

Claim 1 of the first Froslid patent, No. 668,175, reads in this way: 

"In a grain separator, the combinatlon with a séries of overlapping sieves 
recelvlng the passed stock, one from the other, the lower sieves projecting suc- 
cessively in a given direction, of a corresponding séries of main or head decks 
underlying each higher sieve for receiving from the head portion of the over- 
lying or higher sieve and dellverlng to the head of the next lower sieve, and 
a corresponding séries of lap decks underlying the lower portion of each 
higher sieve and overlylng the upper portion of each lower sieve, said lap 
decks inclining In the same direction as said main dedcs and sieves, for re- 
ceiving from the lower portion of the overlying sieve and dellverlng to the 
central portion of the lower or underlying sieve, substantially as and for the 
purposes set forth." 

Claim 1 of the second Froslid patent, No. 684,751, reads as fol- 
lows: 

"In a grain separator, a séries et overlapped sieves, and a séries of over- 
lapped dividing aprons,i with the sieves extending beyond the ends of said 
aprons, and with the delivery ends of the overlying aprons overlapping the re- 
ceiving ends of the underlying aprons, substantially as described." 

The contention in behalf of the défendants is in effect, if we cor- 
rectly understand their counsel, that the thin wooden slats or grids 
of the défendants' Winner machines perform the office of a rider, 
and keep the oats in a horizontal position to prevent or retard their 
falling through the sieves of the mill, as do the riders of the mill 
of the Froslid patents, but in a whoUy différent way from the flexible 
rider of that mill; that in the Froslid invention it is the weight of 
the flexible rider moving with the sieve or screen which keeps the oat 
kernels in a horizontal position thereon, and that such rider must 
be sufficiently flexible at ail times to meet the irregularities of the 
sheet of stock beneath it; that in the Winner machines the slats do 
not move with the sieves, but are anchored by some means in a sta- 
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tionary position, and the sieves move between them, instead of re- 
ciprocating with them, as in the Froslid patents; that the resuit is 
that the slats of the Winner machines operate to level the oats on 
the sieves, not by weight, but by reason of the relative movement of 
the sieve and the slats, which continually push the oats along the 
sieves in a horizontal position, so that it is immaterial whether the 
slats used are or are not flexible ; that the slats of the Winner machines 
are not carriers, as this term is used by this court in its opinion in 
the J. ly. Owens Company Case, for the stock passing through a 
sieve, if any may strike on the sieve or screen below or on the slats, 
but if in the latter position it at once seeks the sieve between the 
riders, and cannot be delivered f rom one slat to another below, because 
the slats are not in overlapping relation; that the slats are not di- 
viding aprons or carriers, as are those of the Froslid patents, but are 
simply spreaders or levelers of the grain, and their mode of opéra- 
tion is radically différent from the parceling aprons or carriers (lap 
decks so^called) of the Froslid patents ; that the separating action 
of the slats or riders of the Winner machines is exactly the same as 
it would be if those slats were not présent. 

In so contending no account seemingly is taken of the fact that 
in the Winner machine No. 1 the slats are 1% inches wide and less 
than 14 of aJ^ inch apart, and in the Winner machine No. 2 the slats 
are 2^/ie inches wide and ''/is of an inch apart. This permits of a con- 
sidérable degree of flexibility, and for the definite purpose of adjust- 
ment of the slats to the sheet of stock upon which they ride ; otherwise, 
the slats might as well be in one pièce, covering the entire sieve, with- 
out any opening in it. With the machine in opération the shaking 
movement lengthwise of the séries of sieves, and its effect upon the 
stock, practically ail of the stock will fall between the slats, and will 
be thus carried forward to the faces of the underlying slats, until it 
passes the entire set of sieves. The slats in the Winner machine, in 
relation to each other and to the sieves between them, are therefore 
in such position that the unseparated stock is delivered from the 
upper sieves to the lower slats, substantially as in the so-called lap 
decks or dividing aprons of the mill of the Froslid patents. Such 
slats, therefore, perform the same function, accomplish the same re- 
sults, and in substantially the same way as the so-called lap decks or 
dividing aprons of the mill of the Froslid patents, and the imperforate 
aprons with transverse slots or openings in them of the "Superior" 
mill of the J. L. Owens Company. The fact that the aprons of thèse 
Winner machines are divided into thin slats, with narrow spaces or 
openings between them, instead of a single apron for each sieve, as 
in the Froslid mill, and of différent material, is not sufficient to save 
them from infringement of the Froslid patents. 

We hâve carefuUy considered the évidence upon the question of 
the alleged infringement of the Froslid patents by thèse Winner 
machines, and the briefs of counsel of the respective parties bearing 
thereon ; and without reviewing the testimony, or the briefs of coun- 
sel f urther, we deem it sufficient to say that in our opinion the decree 
of the District Court, finding infringement of claim 1 of each of the 
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patents in suit by défendants' Winner mills Nos. 1 and 2, is amply 
sustained by the greater weight of the évidence, and that the decree 
should therefore be affirmed. 

The appellants complain of the admission in évidence of the letter 
of the J. L. Owens Company to RoUef Berg of November 11, 1904, 
and an advertising folder or circular of said company, used in the 
hearing of the case of the J. L. Owens Company, and the testimony 
of Anton S. FrosHd in relation thereto upon his examination in this 
case. It is the contention of the plaintiff that the testimony shows 
that this letter and advertising circular was prepared by the défend- 
ant Robert L,. Owens, or by his direction, when superintendent of 
the J. L. Owens Company, and is therefore admissible as against 
him. This testimony was taken under the prior equity rules, and, 
vvhether or not properly admissible in this case, we are of opinion 
that no possible préjudice could resuit to the appellants. becanse of 
its admission. See présent equity rule No. 47 (198 Fed. xxxi, 115 
C. C. A. xxxi). 

The decree of the District Court is affirmed. 



STROMBEEG MOTOR DEVICES CO. v. ZENITH CARBDRETOR CO. 

(District Court, N. D. Illinois, B. D. February 3, 1915.) 

No. 225. 

1. Patents (5=^297 — Peksons Ooncluded — Infuingemekt Surr — Peksoî^ Par- 

TiciPATiNG IN Défense. 

A manufacturer of an alleged infringiug device Is not estopped hy au 
interlocutory decree flnding Infriugemcut in a suit against a dealer to 
whicb it was not a party, although (but not openly and avowedly) it paid 
tbe ejrpeuse of the défense and took an aiipeal in the nanie of tlie de- 
fendant; nor is it bound by tbe final decree where, after the appeal, de- 
fendant discharged the attorneys it had employed for him and employed 
another, who dismissed the appeal and consented to a final decree against 
his client, walving an appeal therefrom. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 4S1-^SS ; Dec. 
Dig. <S=>297.] 

2. Patents ig^.'ÎSS — Validitt and Infbingbment — Cahbueetob. 

The Ahara patent, No. 084,662, for a carburetor, and tlae Richard pat- 
ent, No. 791,501, for an improveruent thereon, both hcld valid and in- 
friuged by two forms of carburetors ruade and sold by défendant, but not 
Infrlnged bj- a third. 

3. Patents <S=32S — Valimty and Infringement — Caeburetor. 

The Sturtevant reissue patent. No. 12,611, and the Andersen patent, No. 
IjOGS.llS, each for a carburetor, licld valid, but not iufringed. 

In Equity. Suit by the Stromberg Motor Devices Company against 
the Zenith Carburetor Company. On final hearing. Decree for com- 
plainant. 

Silas H. Strawn, Arthur H. Boettcher, and Charles A. Brown, ail 
of Chicago, 111., for complainant. 
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SANBORN, District Judge. This is a suit similar to Stromberg Co. 
V. John A. Bender Co., decided in this court February 13, 1914, and 
reported in 212 Fed. 419. It is brouglit on the Ahara patent, No. 
684,662, October 15, 1901, and the Richard patent. No. 791,501, June 
6, 1905, which were in the Bender Case, as well as the Sturtevant re- 
issue of February 19, 1907, No. 12,611, and the Anderson patent, No. 
1,063,148, May 27, 1913, applied for July 26, 1912. 

In the Bender Case the décision turned on the distinction between 
suction-controlled and gravity-controlled nozzles, and infringement 
was found because it was thought the Zenith device there shown, like 
Ahara, was not gravity-controlled in its secondary nozzle. This case 
must also turn on the same distinction so far as the Ahara and Rich- 
ard patents are concerned. 

The Zenith device which was decided to be an infringement in the 
Bender Case was made with a circular air-inlet in the U-shaped tube 
of one-eighth inch. This was decided in that case to be so small as not 
to prevent subatmosphere in the U-tube, and it was supposed by the 
court, and so decided, that subatmosphere was likewise created in the 
U-tube of Ahara. Thus it was concluded that the two devices worked 
substantially tlie same, Zenith being only an improved extension of 
Ahara, and infringement was therefore adjudged. It was also thought 
that, if Zenith had followed the true Baverey principle, there would 
hâve been no infringement. 

In the présent case the proof as to infringement shows substantial- 
ly the following: Three devices made by défendant were produced, 
Nos. 1, 2, and 10. No. 1 has four sixteenth inch vent holes (which arc 
equal in areà to one eighth inch) ; No. 2 shows two three-sixteenth 
inch vents ; and No. 10 one eighth inch vent. In other respects the 
devices are identical with those held to infringe in the Bender Case, 
except that a later form has an additional restriction on the air enter- 
ing the starting well. No. 1 was made between August, 1911, and Au- 
gust, 1912, and has four small holes as air-intakes. No. 2 was made 
between March, 1913, and April 19, 1914, when it was sold. No. 10 
was made in March, 1912, was later discontinued, and No. 2 substi- 
tuted for it. 

At the time this suit was begun No. 2 was being made, and is the 
one défendant is furnishing to customers. The other two types hâve 
been discontinued, but a few of them may hâve been still sold at the 
filing of the bill. Before that time the device had so changed as to 
contain two vent holes in the U-tube, each of three-sixteenths inches 
diameter. This type was first made in December, 1913, or January, 
1914. In June, 1913, the enlargement of the vents was begun. The 
particular device shown as Exhibit No. 2 in évidence was sold in April, 
1914, just after the interlocutory decree in the Bender Case, with two 
eighth inch vents, having been originally sold in February, 1914, re- 
turned to the factory, and resold in April without change. The de- 
fendant has not intended to sell any devices since that decree with less 
than two three-sixteenths vents. So the matter practically comes 
down to th". question whether carburetors with two three-sixteenths 
vents, said to create no vacuum at ail in the U-tube, should be held 
to infringe. 
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By referring to the small accompanying diagrams it îs obvious that 
during normal opération there is partial vacuum in the Ahara U-tube. 
Mr. Miller says : 

"I concède tbat the subatmosphere in Ahara's well may be very consideia- 
Ue, but I do not thlnb the amouiit o£ It entered into Ahara's calculations. I 
want to make myself clear on that, and I confess to do so by referring to 
Anderson. I think Anderson Intended td get for a glven purpose a subat- 
mosphere. I think Ahara has a subatmosphere, but I do not thlnk it was for 
any intentional purpose, and I do not think that it was a regulatable one. I 
bave stated many times that when the Ahara device Is operating on a multi- 
cylinder engine the suction affects the amount of fuel whlch can drop from 
the L-tube to the U-tube." 

Miller also states that there îs practically no suction in that form 
of the Zenith device shown in Fig. 3 of the Zenith catalogue of 1911. 
In other words, the U-tube nozzle in Ahara is affected by suction, and 
the Zenith is not, so far as Fig. 3 is concerned. In the Bender Case it 
was thought that both the actual devices of Ahara and Zenith were 
suction-controlled, but that if the latter were not there would be no in- 
fringement. It is, however, insisted by complainant that the forms 
of the Zenith device in évidence (Nos. 1, 2, and 10) work just like 
Ahara on a variable speed, multi-cylînder engine. 

The first eut shows the Zenith device with the suction nozzle at 

the left and the gravity nozzle on 
the right. The second shows the 
Ahara device, both nozzles being 
suction-controlled, the first because 
it is a tube of uniform size, and the 
other because it is not open to the 
atmosphère. The dotted lines show 
the fuel level. 

[1] The Question of Bstoppel. A 
preliminary question is presented, 
whether the Zenith Company is bound by the decree in the Bender 
Case. The Zenith Company was whoUy in control of the défense of 
the Bender Case up to the interlocutory decree, and until after an ap- 
peal from that decree had been taken by the Zenith Company in Bend- 
er's name. Down to that time it employed Bender's solicitor and coun- 
sel, paid them, and bore ail expenses of every kind without any ex- 
pense to Bender. But such acts on its part were concealed as far as 
possible ; they were not "open and avowed," as those words are used 
in the authorities. 

While that appeal was pending, however, a radical change in the sit- 
uation occurred. Bender was still the sole nominal défendant, in ab- 
solute control if he desired to assert it. He discharged the attorneys 
who had been provided for him, employed a new attorney, and dis- 
missed the appeal taken in his name by the Zenith Company. Then, as 
the final step, Bender's new attorney consented to the entry of a final de- 
cree and waived an appeal there from. The Zenith Company was thus 
entirely excluded from the case before final decree. That decree was 
by consent, and was directly contrary to its interest. It is not estopped 
by the interlocutory decree, because finality is essential. Harmon v. 
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Struthers (C. C.) 48 Fed. 260; Bradley Mfg. Co. v. Eagle Mfg. Co., 
57 Fed. 980, 6 C. C. A. 661. It is not concluded by the final decree, 
because it is not a party of record, and because a consent decree binds 
no one but the parties thereto. It is apparent that the Zenith Com- 
pany never did absolutely control the défense, nor was such défense 
as it did make up to the interlocutory decree an open or avowed one. 

The interlocutory decree was entered early in March, 1914, and on 
March 30th a motion was made by complainant to bring in the Zenith 
Company as a party défendant to the Bender suit. This was denied. 
On this date Bender's attorneys were discharged, and a new one sub- 
stituted, a final consent decree entered, and Bender's appeal dismissed. 
At the time of the hearing complainant's attorneys suggested or offered 
in court to Bender's former attorneys that they could appeal if the 
Zenith Company would appear. Obviously that company on its own 
initiative could hâve applied to the court to become a party to the rec- 
ord for the purpose of appeal, so this suggestion by complainant's at- 
torneys amounted to nothing more than that they would not oppose 
such an application by the Zenith Company. Persons whose interest is 
aflfected by a decree may be made parties and allowed to appeal. Sage 
V. Central Railroad, 93 U. S. 412, 23 L. Ed. 933. This could hâve 
been done with respect to either decree. 

Because the Zenith Company lost control of the proceedings, the 
final decree entered by consent of complainant and Bender's new at- 
torney, and the Zenith Company's défense was never open and avow- 
ed, so as to make the estoppel mutual between the complainant and the 
Zenith Company, there is no estoppel. The rule of res judicata does 
not apply, whatever may be the rule of stare decisis. 

Cases holding the "open and avowed" rule are cited by défendant 
as follows: Lane v. Welds, 99 Fed. 286, 39 C. C. A. 528; Andrews 
V. Pipe Works, 76 Fed. 166, 22 C. C. A. 110, 36 L. R. A. 139 (this 
circuit) ; Cramer v. Singer Mfg. Co., 93 Fed. 636, 35 C. C. A. 508 ; 
Singer Mfg. Co. v. Cramer, 109 Fed. 652, 48 C. C. A. 588; Hanks- 
Dental Ass'n v. International Tooth Crown Co., 122 Fed. 74, 58 C. C. 
A. 180; Lacroix v. Lyons (C. C.) 33 Fed. 437; Plumb v. Goodnow's 
Adm'r, 123 U. S. 560, 8 Sup. Ct. 216, 31 L. Ed. 268; Litchfield v. 
Goodnow's Adm'r, 123 U. S. 549, 8 Sup. Ct. 210, 31 L. Ed. 199. 

Cases for plaintifif, to the efïect that the participation of the Zenith 
Company made it a substantial party, are cited as follows: Theller v. 
Hershey (C. C.) 89 Fed. 575 (patent case) ; National Folding Box & 
Paper Co. v. Dayton Paper Co. (C. C.) 95 Fed. 991 (patent case); 
Bemis Car Box Co. v. J. G. BriU Co., 200 Fed. 749, 119 C. C. A. 229 
(patent case); Ward v. Clendenning, 245 111. 206, 91 N. E. 1028; 
Bradley Mfg. Co. v. Eagle Mfg. Co., 57 Fed. 980, 6 C. C. A. 661 
(patent case) ; Gilbert v. American Surety Co., 121 Fed. 499, 57 C. C. 
A. 619, 61 L. R. A. 253 ; Penfield v. Potts & Co., 126 Fed. 475, 61 
C. C. A. 371 (patent case) ; Confectioners' M. & M. Co. v. Racine E. 
& M. Co. (C. C.) 163 Fed. 914 (patent case) ; Bryant El. Co. v. Marshall 
(C. C.) 169 Fed. 426 (patent case). 

[2] Comparison of Ahara and Zenith. The validity of the Ahara 
and Richard patents, including the prior art, has been most fuUy and 
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thoroughly presented, from every possible point of view, with an 
abundance of illustrative charts, including a searching attack upon 
both of thèse patents. This will serve to présent the questions to 
the best advantage on review; but, so far as I am concerned, I hâve 
seen no reason to change the conclusions reached in the Bender Case 
as to the validity of thèse patents. I think Ahara is valid, that Richard 
is an extension or improvement thereof, and that both should also 
be snstained hère on the rule of stare decisis. This trial has, however, 
clariSed what seem to be the controUing principles of the various de- 
vices, making it easier to deal with the question whether the change in 
the Zenith carburetors has relieved them from the charge of infringe- 
ment. 

The Ahara invention was designed for a constant speed, hit and 
miss, gas engine. When it is sought to apply it to a changeable speed, 
multi-C3dinder engine, with the exacting demands made upon that 
type of machine, it should be subjected to a critical examination, and 
given no more crédit than it is fairly entitled to. Under the testi- 
mony already recited, supplemented by the Détroit test, and the Grant 
Park test, it is entirely clear that it is, through a considérable range 
of its opération, suction-controlled as to its U-shaped nozzle (as well, 
of course, as to its main nozzle, as in al! such devices). It is equally 
clear that the moditied Zenitli device No. 2, with the three-sixteenth 
inlets, is not suction-controlled in its U-shaped tube or nozzle to àny 
substantial degree. 

In respect to the principle of the Zenith device the following testi- 
mony v.-as given by Prof. Wagner: 

"We hâve In Zenith two jets capable of Independent ad,1u.stmeut — one a 
single jet of the old type, which naturaUy grows rloher as the speed increases ; 
the othor the compensating jet, which as I understand is entirely new with 
Zenith, in which the gasoline delivery is constant, and consequently, if it were 
mised with the air alone, the mixture would grow leaner. Now, by so ad- 
justing the relative influence of tliose two jets, the leaner growing mixture 
, fompeiisates for the richer growing mixture. That is shown by the table." 

The idéal carburetor is thus described by Mr. Miller, complainant's 
expert : 

"ïhis compensation, by employing one nozzle, which varies malnly with the 
suctioii, and the other nozzle, which varies in less degree with the suctlon, is 
one of the important points used in carburetors to-day. In some carburetors, 
it accompHshes an automatic balancing as between a suction-controlled noz- 
zle and a restricted nozzle, or gravity-controUed nozzle, by which a practieally 
uniform mixture is secnred under ail worlilng conditions of the engine, 
whether running very fast or very slow, whether running slow under a heavy 
load or slow under a light load, or heavy uuder a heavy load or under a light 
load. That was an improved resuit, in that it Is the Idéal condition that car- 
bureting engineers are trying to aitain." 

Mr. Miller said (in this case) that the foregoing is a substantially 
correct quotation from what he said in the Bender trial, where he 
was referring to and describing the Zenith device. 

The Bender décision went upon the theory that an eighth inch hole 
in the Zenith well would so restrict the U-tube as to create a vacuum 
therein. and so départ from the principle of the Baverey patent and 
operate just like Àhara. The vents having now been enlarged, so 
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that there is no subatmosphere in the well, the Ahara patent is not 
infringed. 

There is a second feature of the Zenith mixer which is claimed to 
be an infringement of Ahara, and that is the priming device or start- 
ing well. This is also claimed to infringe Sturtevant and Anderson, 
considered further on. This starting device is entirely suction-con- 
troUed, in which respect it agrées with Ahara. Défendant insists, 
however, that this starting well has no constant level réservoir, only 
a variable level one, and so not within Ahara. For the présent I 
will assume this to be the correct view, and therefore that Ahara is not 
infringed by the starting well, and consider the matter more fuUy in 
connection with the Sturtevant and Anderson patents. 

The Richard Patent. This was held valid in the Bender Case, and 
its infringement not considered. This patent is a development of 
Ahara, and is of quite a limited character. One of the claims in 
suit reads: 

"8. (1) The combination of a storage cbamber; (2) a carbureting chamber 
eonnected to the engine cyllnder; (3) a mixlng chamber in the upper portion 
of said carbureting chamber; (4) a U-shaped réceptacle eonnected to said 
storage réservoir ; (5) suitable air ports for the other arm of said réceptacle ; 
(G) suitable air ports for said mixlng chamber ; (7) means for controlling said 
ports ; (8) a valve above said carbureting chamber (throttle)." 

Défendant does not divide its carbureting chamber, nor does it, 
in the No. 2 device, as shown in the small diagram, control its U-shaped 
air port, leaving it open as efïectively as though its upper end was 
free. By the old venturi tube it somewhat restricts the lower part 
of the mixing chamber. Défendant does not use any form of con- 
trol of the U-tube like the vane shown in the Richard drawings. 
Claim 10 omits the seventh élément (being such means of control), 
and thus leaves that claim differing from Ahara only in the division 
of the mixing chamber and throttle. Zenith has no double chamber, 
and does not control its U-tube ; that being also open to full atmos- 
phère. With its narrow character, and gênerai want of adaptability 
to the ordinary automobile engine, Richard should not, I think, be 
held infringed by Zenith mixer No. 2; the one now being made and 
sold. 

[3] The Sturtevant Patent. This was not in the Bender Case. The 
original patent dates from 1904, reissued in 1907. This is a combina- 
tion of two distinct mixers, the main one for ordinary use and the 
other for very low speed, and being in opération also when the main 
one is working. The main device is on the principle of Krebs, the 
air for mixing with the fuel being taken in through a spring-actuated 
valve, opening by the engine suction. The other one, on the other 
hand, is like the U-tube of Ahara, except that its nozzle is between 
the throttle and the engine cylinders, always subject to the engine pull, 
without in any way being regulated by the throttle. The Sturtevant 
device is thus described by Mr. Rector : 

"It has always been the practice, in the opération of automobiles, to throttle 
down the engine by nearly, but not quite, closing the throttle valve, when it is 
desired to stop the car without 'killing' the engine, either for an emergeney 
stop, or 'slow-down,' or to allow the engine to 'idle' while the car is stopped 
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for a longer perlod. In so thvottling down the engine, by nearly, but not qulte, 
closing the throttle valve, there is always danger, particularly when it Is doue 
for the purpose of quickly stopping the car, that the throttle valve will be in- 
advertently or accidentally closed completely, and the englne thus 'killed.' 
Bvery one has seen this happen at street crossings and in traffic-crowded 
streets in the cities, with conséquent annoyance to and interférence with ad- 
jacent traflac. To guard against such Inadvertent and accidentai closing of 
the throttle valve, under such conditions, it has long been a commom prac- 
tice to provide an adjustable stop for the throttle valve, to interfère with the 
closing movement of the valve and prevent it f rom being completely moved to 
closed position. With such provision, the driver of the car may quickly and 
vvithout exereising any care swing his throttle lever over nearly to closed 
position, and thus slow down his engine and stop his car, and leave the engine 
'idling' If desired, without any danger of 'killing' the engine. 

"Now, what Sturtevant proposed to do was to provide another means for 
preventing such accidentai 'killing' of the engine by an Inadvertent complète 
closing of the throttle valve. The means which he provided for this purpose 
consisted in an auxillary carburetor, of smaller size, independently connected 
with the air intake of the engine, and always in open cmnmunication there- 
with, and not controlled in any manner by the throttle valve of the main car- 
buretor; in other words, a double carburetor — a large or main carburetor, 
and a smalï or auxiliary carburetor — wholly iudependent of each other ex- 
ceptlng that both are capable of operatlng at the same time and simultane- 
ously supplylng fuel to the engine. No valve whatever is interposed between 
the small or auxiliary carburetor and the air intake of the engine, so that 
sald carburetor is always In action when the englue is ruuning, and it is de- 
scribed as being of such size and capaeity as to supply the engine with suffl- 
eient fuel to keep it continuously running at low speed. The throttle valve 
which is interposed between the main carburetor and the air intake of the en- 
gine is wholly independent of the auxiliary carburetor, and has no control 
whatever over it. When it is open the main carburetor and the auxiliary car- 
buretor both operate (but entirely independent of each other) to supply fuel 
to the engine; and when it is entirely closed the auxiliary carburetor con- 
tinues to operate precisely as before." 

One theory of infringement is that, by providing a set screw stop 
at the side of the mixing chamber to prevent the throttle being en- 
tirely closed, défendant makes use of the Sturtevant second mixer. 
Obviously any compétent driver must keep the sector arm so that the 
engine will keep going; and any person capable of running a car 
would readily think of keeping the throttle always slightly open by 
the use of a set screw, making it necessary to eut oflf the spark in or- 
der to stop the engine. 

The more reasonable theory of infringement is the présence of an 
auxiliary starting well in the Zenith mixers, which may be thus de- 
scribed: The open air end of the Zenith U-shaped well lies at the 
side of the mixing chamber, so that one point of the circular edge 
of the throttle is just opposite the upper end of the well. For a start- 
ing device a second well or pipe is placed within the upright leg of 
the U-shaped well, and extends from a point near the bottom of the 
well to the top, and is then turned and carried through the side of 
the well, so as to communicate with the mixing chamber just under 
the edge of the throttle and closed by it when the throttle is shut 
tight. When the engine stops, fuel will flow into the bottom of this 
starting pipe up to the constant level. If the throttle is then opened 
a little and the engine cranked, the air rushing up through the main 
supply will carry such vapor from the main jet, and also will puli 
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up into the mixing chamber the small amount of fuel there stored, and 
thus give a richer mixture for the starting opération. 

Instead of leaving the throttle so it can be fully closed, défendant 
adopts the common practice of providing an adjustable stop for the 
throttle, so it will always be at least slightly open, and the engine 
pull will at ail times during opération or idling operate on the start- 
ing well. But no fuel will be taken in through the latter during this 
active period, because the bottom of the starting tube is at this time 
above the fuel level. When the engine stops the starting tube fiUs 
up, ready for the early suction strokes of the next start. 

The following différences between the Sturtevant extra mixer and 
the Zenith starting well may be noted : In one the air is supplied 
through the auxiliary tube, and in the other from the main air supply. 
One opérâtes ail the time, and the other only at the instant of start- 
ing. In one the engine is started by the auxiliary mixer alone; in 
the other by the co-operation of main nozzle and starting nozzle. 
Thèse are important functional différences, and it may be added that 
the Zenith starting well is not a carburetor at ail, merely an auxiliary 
fuel supply. Sturtevant was not the first to use a double mixer, this 
having been done by Schumm, No. 482,201, of 1892. While Schumm 
does not anticipate Sturtevant, still the latter is distinguished from 
Zenith in ail three of the usual tests of infringement — means, opéra- 
tion, and resuit. Even resuit is somewhat différent, since in Zenith 
the main nozzle opérâtes at the starting instant along with the other. 
Sturtevant is clearly valid, but I do not think it infringed. It is aptly 
characterized by Mr. Miller as "the fool-proof idea of Sturtevant," 
by which the throttle can be closed without "killing" the engine. But 
the adjustable stop is within the inventive ability of any one who can 
run a car. 

The Anderson Patent. This patent was applied for July 26, 1912, 
and is a highly specialized development of the earlier forms of the 
Zenith starting well, together with a complicated carburetor of late 
type. It is a very ingénions conception, but has not yet gone tnto any 
great commercial use. The gist of the invention is the creating and 
maintaining of a definite vacuum in the auxiHary well or auxiliary 
carburetor. The auxiliary well is supplied with fuel from a very 
small passage, and is directly connected with the venturi or pressure 
inlet, so that (to quote from the claims) there is "a variable subatmos- 
pheric pressure in said auxiliary réservoir." 

Déniai of infringement rests on four propositions: 

1. The earlier forms of the starting well in Zenith, sold in 1911 
and 1912, contained a definite subatmosphere in the starting well and 
in the U-tube, and this form is also shown in the Horseless Age of 
November 15, 1911. 

2. Anderson's auxiliary well opérâtes ail the time, just as in Sturte- 
vant; otherwise in Zenith. 

3. The Zenith starting tube is not "fed from said constant level 
supply chamber." 

4. The Zenith does not hâve "means for maintaining a definite 
subatmospheric pressure in said auxiliary réservoir." 

220 F.— 11 
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As to the first proposition, complainant contends that, although 
the testimony shows that the earher forms of Zenith comprehended 
a vacuum in the U-tube, this feature was merely accidentai and pur- 
poseless ; hence there would be no anticipation under the rule in this 
circuit declared in General Electric Co. v. Sangamo El. Co., 174 Fed. 
141, 98 C. C. A. 175, Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed. 
279, and other cases. Anderson adopts as an important feature of 
his invention the présence of vacuum in the auxiliary well. The 
No. 1 and No. 10 mixers, which were earlier than Anderson, could 
not infringe. This leaves No. 2, which has no vacuum in its auxiliary 
well, but only in its starting well. Hère a subatmosphere was always 
essential, and is not in any sensé incidental in Exhibits 1 and 10. 
Prof. Wagner testified that the vacuum pull is working ail the time 
on the Zenith starting well, but that after the fuel has been pulled 
out the starting tube does not extend down far enough to touch the 
fuel again until a period of rest. It is true that he also says that the 
main différence between Anderson and Zenith is that Anderson has 
subatmosphere in the well, while Zenith does not; but he is hère 
referring to the auxiliary well, not the starting tube. 

It would seem to follow that if any of the Zenith carburetors would 
infringe Anderson, if his patent had been first, they would anticipate 
him, because Nos. 1 and 10 were earlier. But this does not meet 
the questions raised by complainant, since défendant has introduced 
a valve to restrict the subatmosphere in the starting tube. It not 
being clear that tlie Zenith intentionally had a vacuum in its starting 
well, although there always was a definite one there, anticipation does 
not appear with the requisite certainty, it seems that it should be 
held that the earlier forms of Zenith devices should not be held to 
show "knowledge by others in this country" prior to Anderson. 

The second point is that Anderson's well works continuously, as 
part of his system of furnishing a mixture of variable richness, while 
the Zenith starting tube is out of commission as soon as the vacuum 
pull is strong enough to draw down the fuel in the auxiliary well be- 
low the bottom of the starting tube. This point is well taken. This 
is a clear différence in opération. 

The third proposition is that the Zenith is not fed from the con- 
stant level supply chamber, but from the auxiliary well, which is itself 
fed directly from the fuel chamber. The gist of this proposition is 
about the same as the last, which, is that when the Zenith starting 
tube is not supplying fuel it is getting none to supply, either from 
the fuel chamber or elsewhere. In this view the point is purely tech- 
nical, although it is true that the two devices in this respect show a 
différence in opération. 

The last point, that Zenith does not hâve means for maintaining a 
definite subatmosphere in the auxiliary réservoir, is well taken as far 
as the Zenith atmospheric well goes, but not as respects the starting 
tube, where Zenith does maintain, and always did hâve, a definite 
vacuum. 

It may be further noticed that ail of Anderson's jets are suction- 
controlled, while one of defendant's is gravity-controlled ; also that 
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defendant's starting tube has no connection with the air intake, ex- 
cept at the very top under the throttle, while Anderson has two in- 
lets into it f rom such intake. 

With thèse différences in the means, opération, and resuit, partic- 
ularly in opération and construction, infringement is so doubtful that 
it should not be decreed. 

The question remains whether the feature of the Zenith starting 
tube infringes on Ahara or Richard, ail the nozzles of which are suc- 
tion-controlled. In my view the starting function is in one respect 
nearer to Ahara than any other part of the Zenith device. Ahara 
was principally designed to store fuel for a starting opération after 
an idle or nonshot period. So the Zenith starting well stores fuel 
after a period of rest, and gives a richer mixture on starting. Other 
analogies are not so close. It is not properly a U-tube with one end 
open to the atmosphère, because its lower end takes up the fuel, and 
opens into the main U-shaped tube or atmospheric well. Nor does 
it operate continuously, like Ahara, but only in starting, or for a 
short time tbereafter. It seems, also, that spécial starting cups are 
used with the Ahara device on hit and miss engines. 

If Zenith does not infringe any of complainant's patents in its main 
opération, as I think it does not, it should not be held to infringe on 
a minor opération not clearly disclosed by any of such patents. In- 
fringement is at least doubtful, and should not be decreed. 

As no infringement appears by the No. 2 carburetor, no injunc- 
tion should issue, but there should be a decree to the effect that Ahara 
and Richard were infringed by the manufacture and sale of carbure- 
tors like Nos. 1 and 10, and for an accounting and damages, without 
costs to either party. The accounting should cover ail forms like 
Nos. 1 and 10, or other forms having an eighth inch inlet, three or 
four sixteenths, or équivalents of either, or having a less area than 
one-eighth inch, or less than four sixteenths (équivalent to an eighth). 

The motion made December 23, 1914, to vacate the injunction and 
discharge the bond, is granted. 



WRIGHT'S AUTOMATIC TOBACCO PACKING MACH. CO. v. AMERICAN 

TOBACCO CO. 

(District Court, E. D. Virginia. January 15, 1915.) 

1. Patents iS=>328 — Validitt and Infbingement — Tobacco Packing Ma- 

chine. 

The Rose patent, No. 586,078, for a machine for forming tobacco into 
packages, which is in fact and in terms for improvemeuts upon the ma 
chine of a prior patent to the same patentée, discloses invention and is 
valid; also, held infringed. 

2. Patents <S=»289, 301, 318 — Suit fob Infringement — Lâches — Damaqesi 

Rkcoveeablb. 

Complainant contracted to fumlsh défendant as ordered tobacco pack- 
ing machines made under a patent, at a stated priée. Upon an unwar- 
ranted claim that complainant had violated the contract by refusing to 
furnish further machines, and that It had been advised of the expiration 

®=>For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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of the patent, défendant ceased ordering and built 20 infringing machines 
which It put into use. Complainant notifled défendant by letters that It 
had been Informed of the infringement, whlch défendant repeatedly de- 
nied. Held, that delay in bringlng suit after such déniais was not such 
lâches as would bar the suit, but that under the facts shown, and the 
patent having expired, complainant was not entitled to an injunction to 
restrain use of the infringing machines, to treble damages, or to an ac- 
countlng for profits, but was entitled to recover as damages the profits 
It would hâve made on the machines if it had furnished them under the 
contract. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 467-469, 489- 
495, 566-576; Dec. Dig. <®=>289, 301, 318.] 

In Equity. Suit by Wright's Automatic Tobacco Packing Machine 
Company against the American Tobacco Company. On final hearing. 
Decree for complainant. 

Bill In equity to enjoin Infringement of patent, and to recover damages, 
and secure an accounting for profits. 

The facts in this case are, briefly, that about the years 1892 or 1893, the 
complainant, who had secured the exclusive rlçht to vend and sell the Rose 
machine, designed for making up tobacco into packets, and duly patented un- 
der the laws of Great Britain, caused one of the machines to be imported 
into this country and placed in the factory of the P. Lorillard Company of 
Jersey City, N. X, upon a royalty basis of 30 cents a hundred pounds of 
tobacco. Subsequently, others of thèse machines, nine in ail, were acquired 
under this arrangement with the Lorillard Company. This machine will be 
hereafter referred to as the "old Rose machine," which was patented in this 
country the Ist of August, 1893, patent No. 502,687. Finding that the old 
Rose machine dld not work entirely satisfactorily, the complainant caused 
Rose to eonstruct a new machine designed somewhat after the old machine, 
but with additions and improvements added, and nine of thèse machines, the 
first on the 16th of August, 1895, and eight others between that date and 
May 2, 1896, were Installed in the Lorillard factory. Thèse new machines 
were found to be a great improvement, especially as respects economy of 
service and yield in output; so much so that those first furnished under 
the old Rose patent were quickly discarded, and the new ones substituted in 
thelr place, at the same royalty as paid on the old machines. On the 6th of 
July, 1897, a patent was procured for this improved and new machine, under 
No. 586,076, being the patent In suit, and hereinafter referred to as the 
new machine. Subsequently, the exact date does not appear, the Lorillard 
Company was assimilated with or acquired by the American Tobacco Com- 
pany, and thereafter, on the 28th day of October, 1898, a contract was en- 
tered into between the complainant and the défendant, whereby the com- 
plainant contracted to furnish to the défendant 10 machines, and as many 
more as it might désire, of the new Rose patent, at the contract luice of 
$3,500 per machine, less a commission of 10 per cent, to one R. L. Patterson. 
who negotiated the transaction, which complainant agreed to pay, and the 
défendant agreed to take over the machines then on hand on royalty at a 
price agreed upon. Under this arrangement, the défendant Company ac- 
quired in ail some 50 of the new Rose machines, and, in addition, some 75 
others, which complainant had sold to various tobacco concems, which after- 
wards became a part of the défendant company, making in ail 125 machines 
owned by the American Tobacco Company, the défendant hère. After mak- 
ing the contract, machines were furnished thereuuder from time to time 
for some years, until by letter of January 29, 1909, a claim was made by 
the complainant that owing to the increased cost to him of $500 per machine, 
caused by the advance in labor and materials In the machines, and incident 
to the United States tariff rates and régulations, the défendant should bear 
this increase, which it declined to do, and thereupon advised complainant 

iÊ=sFor other cai>es see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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that ît would expect it to live up to Its contract, and the défendant would 
continue to make further purchases under the contract. 

In the early part of January, 1910, the défendant caused to be ma de in 
its own machine shop 20 machines substantially of the complainant's im- 
proved type, and put the same in opération in its plants. This it did, be- 
lieving, as it says, that the complainant's patent, assuming the same to be 
valld, had explred, and besldes that complainant's letter of January 29. 

1909, was In efifect a breach of its agreement to furnish the machines, and 
that the défendant had the right to procure machines as best it could, and it 
was its duty to secure them in the most economical way, and, notwithstand- 
Ing which, it was seriously damaged by complainant's conduct Complaln- 
ant, on the other hand, insists that there was nothing in the letter of Janu- 
ary 29, 1909, to indlcate a purpose on its part to break the contract, and that 
the défendants claim in that respect was a mère afterthought, as was ap- 
parent from its position taken at the time; that the making of the 20 
machines by the défendant was a bold infringement of its patent rights, 
traudulently and surreptitiously committed ; that it had no positive proof 
thereof, though Its suspicions had been aroused, until a short time prior to 
the institution of this suit; that it corresponded with the défendant on the 
subject, during the year 1910, especially waming it as early as March 23, 

1910, of the existence of Its patent, glvlng the number and date thereof ; 
and that its appréhensions at that time were entirely allayed by reason of 
the correspondence of the défendant, in whIch it assured complainant that 
there was no purpose to Infringe the patent, and gave it to understand it 
would keep the contract In the matter of future purchases ; but that not- 
withstanding that assurance, between January and March, 1910, the 20 
machines in question were made, and during that year installed and op- 
erated, and hâve continued so to be up to the présent time, resulting In 
great loss and damage to the complainant ; and that the defendant's con- 
duct calls for the strongest condemnation and disapprobation. 

Melville Church, of Washington, D. C, and Charles V. Meredith, 
of Richmond, Va., for complainant. 

Junius Parker, of New York City, George W. Rea, of Washington, 
D. C, and L. h. Lewis, of Richmond, Va., for défendant. 

WADDILL, District Judge (after stating the facts as above). The 
following questions are apparently presented, for considération: The 
validity of the patent in suit ; whether there was infringement ; wheth- 
er there was such a breach of the contract to furnish machines on the 
part of the complainant as warranted the défendant in making the ma- 
chines ; whether the circumstances under which défendant infringed 
complainant's patent in making machines were such as would warrant 
the court in awarding damages and profits to the complainant, and in 
trebling the damages so awarded; whether an injunction should issue, 
the patent having expired ; and whether the complainant should be de- 
nied recovery because of lâches, in the prosecution of its suit. 

[1] First. Is the patent in suit valid? If it is not, then the défend- 
ant is not liable, and the reUef sought cannot be had, and this suit 
should be dismissed. The patent upon its face purports not to be an 
original patent, but in terms for improvements upon the machine; the 
précise description being : 

"The présent Invention relates generally to machines for forming tobacco 
or other materials having similar characteristlcs into compact rectangular 
masses of equal weight and inclosing the same in wrappers. Such a machine 
is lUustrated ia United States letters patent No. 502,637, granted to me (Wil- 
liam Kose) under date of August 1, 1893, and the présent Invention relates to 
Improvements upon the machine therein described and shown." 
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And the patent sets forth in great détail vvhat the features of the 
improvements in the new invention are, over and above the devices 
of the former patent, and especially in the f ollowing particulars : Pro- 
vision for an extra inclined guide to direct the front end of the wrapper 
into position over the mold box ; (2) the presser plate which forces 
the wrapper down into the mold box across the entire width of the 
wrapper; (3) the fingers of the presser plate which bend the front 
flap of the wrapper down over the edge of the mold box; (4) the 
presser foot for making the first fold of tlie wrapper, and having a 
toggîe which gives the downward movemcnt to the toe portion of the 
presser foot ; (5) the paper clips which enter the ends of the wrapper 
during the time it is passing from one position to the other, and oper- 
ated in such wise as to advance with the wrapper, and then return to 
their original positions for engagement with the next succeeding wrap- 
per; (6) thetabbers which reciprocate bodily across the ends of the 
packet; and (7) the guard plate, which has a movenient towards and 
away from the mold wheel. 

Défendant insists that none of the alleged improvements involve ei- 
ther inventive genius or novelty of design or construction, but merely 
such matters of mechanical construction as woukl be apparent to and 
suggest themselves to one ordinarily skilled in the making and operat- 
ing of machinery ; that there was nothing in the patent that had not 
been anticipated in the prior art, and especially by the first or old Rose 
]jatent, and two other prior patents for somewhat similar devices, is- 
sued to Kinney & Butler and De Freest & Wynkoop, respectively ; 
and that whatever advantages there were in the patent in suit over the 
old Rose patent were two suggestions secured from Fidell and Boetig, 
and another from Landfear, which last named was sought to be includ- 
ed in the patent in suit, and denied by the Patent Office, and those of the 
two former were not asked to be patented. 

Thèse suggestions of the invaiidity of the patent because of lack of 
novelty of invention, and the alleged anticipation thereof in the prior 
art, may be said to be common in défenses to suits for alleged infringe- 
ments, and the mère making of them carry but little weight ; especially 
where, upon the face of the patent, it purports to be the effort of the 
patentée to develop and improve the art respecting a matter about 
which he has already made sufficient progress to entitle him to a patent. 
The real inquiry, in such a case, is whether the proposed claims présent 
something new and useful in the art and involve inventive genius. If 
so, such claims are patentable, although, in a sensé, they may constitute 
improvements on the old or former appliance. Necessarily, the sub- 
ject generally would hâve been considered in the old patent, if then 
thought of, and developed before securing the patent, but that does not 
prevent future advancement and discovery beyond what was originally 
dreamed of, and the extension and development of proposed improve- 
ments along the same line, gained by inventive genius and skill, it may 
be, from experiments with the old appliances. The advance in the 
science, the improvement in the art, the making of something useful 
and bénéficiai out of something theretofore crude and inoperative, how- 
ever miich the original model may appear to be like the perfect design, 
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is at least what the public is interested in, and is what the monopoly 
of the patent is granted for, to the end that the real advantage and 
benefit secured niay become the property of the public at the expiration 
of the patent period. Such, it seems to the court, is the character of 
improvement in this case, and in the patent in suit, as respects the 
claims thereof hereinbefore enumerated, something of value is furnish- 
ed to the state of the art, valuable and usef ul in the business for which 
it was designed, adding much to the cconomy and efficiency of the 
machine, which was not anticipated either by the original Rose patent, 
or others, in the prior art, and this seems to hâve been fully attested, 
so far as the défendant is concerned, by the fact that, upon the market- 
ing of the new device, the old machine was discarded and abandoned, 
resulting in a total loss to the complainant, save as to its "junk" value. 
Authorities to sustain this view could be cited almost without num- 
ber, and référence need only be made to the récent case of Diamond 
Rubber Co. v. Consol. Tire Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. 
Ed. 527. An extract from the opinion of Mr. Justice McKenna in that 
case afïords an apt answer to the defendant's suggestion that the ma- 
chines it had used on heavy royalty for many years contained nothing 
of especial value over the one it had discarded for the improved ma- 
chine, and that whatever there was of patentable novelty in the machine 
in suit was the suggestion of others than the patentée, and was not cov- 
ered by the patent. He says : 

"Knowledge after the event is always easy, and problems once solveil pré- 
sent no difficulties, indeed, may be represented as never having had any, and 
expert witnesses may be brought forward to show that the new thing which 
seemed to hâve eluded the search of the world was always ready at haud and 
easy to be seen by a merely skillful attention. But the law bas other tests of 
the invention than subtle conjectures of what might hâve beeu seen and yet 
was not It regards a change as évidence of novelty, the acceptance and 
utility of change as a further évidence, even as démonstration. And it recog- 
nizes degrees of change, dividing Inventions Into primary and secondary, and ' 
as they are, one or the other, gives a proportionate dominion to its patent 
grant. In other words, the invention may be broadly new, subjecting ail that 
cornes after it to tribute (Railway Co. v. Sayles, 97 U. S. 554, 556 [24 L. Ed. 
1053]) ; it may be the successor, in a sensé, of ail that went before, a step only 
In the march of improvement, and limited therefore to its précise form and 
éléments, as the patent in suit is conceded to be. In Its narrow and humble 
form it may not excite our wonder as may the broader or pretentious form, 
but it has as firm a right to protection. Nor does it detract from its merit 
that it is the resuit of experiment, and not the instant and perfect product of 
inventive power. A patentée may be baldly empirical, seeing nothing beyoud 
his experiments and the results; yet, if he has added a new and valuable 
article to the world's utilities, he is entitled to the rank and protection of an 
inventor." Diamond Co. v. Rubber Co., 220 U. S. 435, 31 Sup. Ct. 447, 55 L. 
Ed. 527. 

The validity of the patent in suit, as containing important novel im- 
provements, as well as a combination of instrumentalities, over any- 
thing in the prior art, cannot, in the judgment of the court, be doubted. 

Second. That complainant's patent, assuming the same to be valid, 
was infringed, is not disputed by the défendant. One of the new ma- 
chines made under the patent in suit, and bought by the défendant, was 
taken to pièces, carried to the machinery plant of the défendant, and 
reproduced, with the exception of some minor détails not of material 
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importance, though the machine of défendant was made of lighter and 
less valuable construction tiian that of complainant's ; and the défend- 
ant cannot escape liability therefor, although it may hâve acted under 
the mistaken supposition that complainant's patent had expired. 

[2] Third. Whether there was a breach of the contract to furnish 
the défendant machines, on the part of the complainant, justifying 
défendant in infringing and using the machines referred to, and the 
circumstances under which the inf ringement occurred, will now be con- 
sidered. 

The conclusion of the court is that while the complainant wrote let- 
ters perhaps in an unbusinesslike way to the défendant, complaining of 
the additional cost to which it had been put in furnishing the machines, 
and endeavoring to get them to bear this cost, still the letters taken as 
a whole dp not sustain defendant's présent contention that complain- 
ant purposed abandoning the contract, nor was this correspondence so 
considered by the parties at the time. The complainant set f orth in the 
letter of 29th of January, 1909, in some détail, the additional cost to 
which it had been put in building the machines abroad, and the increas- 
ed expense of importation into this country, and sought to hâve the de- 
fendant assume thèse extras, but expressly stated that it would make 
the machines in this country and save the additional expense, if the de- 
fendant gave reasonable time to fill its orders ; the complainant stating 
that this request was a reasonable one, as there were then no orders 
pending for machines. To this letter the défendant replied as follows : 

"In reply to your letter of January 29tli, would say that if and when wf 
shall désire additional of your machines we will expect to get them upon our 
order on y ou in pursuance of the terms of the contract existing between us." 

Later in the correspondence between the parties, in which the com- 
plainant informed the défendant that it had reason to believe that its 
patent was being infringed, which the défendant denied, in answer to a 
letter of the 4th of November, 1910, on the subject of infringement, 
and inquiring why the complainant was receiving no orders for ma- 
chines, the défendant under date of November 9, 1910, among other 
things said : "We do not care at présent to purchase f oil packing ma- 
chines." 

The défendant manifestly should not hâve made the new machines, 
or used the same in its business, and while its conduct in so doing is 
capable of the interprétation placed thereon by the complainant, name- 
ly, that the défendant purposely and surreptitiously inf ringed its patent, 
still the court does not feel that this is either a fair view of the transac- 
tion, or one that the court, under ail the facts and circumstances, would 
be justified in taking. The défendant apparently dealt disingenuously 
with the complainant ; and before copying the machine, ought in good 
faith and fair dealing to hâve advised it of what was proposed to be 
done. Still, having regard to the magnitude of the defendant's busi- 
ness, the variety of transactions constantly on hand, and the great num- 
ber of persons to whom it necessarily intrusted the same, scattered 
over a vast territory in this and foreign countries, and the apparent 
confusion that existed and resulted therefrom, it does not necessarily 
folio w that there was any improper motive and purpose in what was 



donc, certainly so far as making the machine was concerned. The de- 
fendant evidently proceeded upon the theory that complainant's patent 
had expired, which the brass tag, claimed to hâve been taken from one 
of its new machines purchased from complainant, indicated; and the 
higher officers of the défendant company, that is to say, the committee 
composed of the présent président of the Lorillard Company, and vice 
président of the défendant company, and several other vice présidents 
of the défendant company, who composed the purchasing committee 
having charge of thèse matters, took légal advice as to the expiration 
of this patent, and were advised that it had expired. There was evi- 
dently some misunderstanding and confusion about this, growing either 
ont of the fact that the brass tag in question was taken from one of 
the old and discarded machines on which the patent had expired, or 
from one of the new machines on which such tag had been inadvertent- 
ly placed. The opportunity for misunderstanding and uncertainty was 
still further afforded by complainant's letters being f requently address- 
ed to one officiai of the défendant company, and answered by another ; 
and, under ail the circumstances, the court is disinclined to and does not 
hold that there was bad f aith on the part of the défendant in making 
the 20 machines in question. Confessedly it should not hâve used the 
same after it was warned of the running of complainant's patent. It 
knew of it on the 23d of March, 1910, about the time of the completion 
of the machines, and it was, of course, charged with constructive 
knowledge of the life of this patent; but, under the circumstances, the 
court adopts the view that it innocently acted and built the machines 
before the receipt of actual notice. 

Fourth. Considering the question of the defendant's liability in this 
case, while the complainant is clearly entitled to recover for the defend- 
ant's infringement of its patent, and the latter cannot escape liability 
therefrom, still the circumstances under which the infringement was 
had will tend to afifect the extent of such recovery. The complainant 
demands an accounting by the défendant for the profits arising from 
the infringement, and asks for treble damages because of the defend- 
ant's conduct, ail of which can be awarded in a patent suit in equity, if 
justified by the facts. Rev. Stat. §§ 4921 and 4919 (Comp. St. 1913, §§ 
9467, 9464). The court, however, does not think that the complainant 
in this case is entitled to an accounting of profits for the use of the ma- 
chines in question, and a recovery upon that theory, nor that the dam- 
ages awarded should be trebled ; but that the recovery should be limit- 
ed to the damages sustained under the contractual relation with the de- 
fendant by reason of the infringement of the patent as claimed. This 
is a matter of comparatively easy ascertainment ; the contract fixed the 
price at which complainant was to furnish the machines ; and, the de- 
fendant having admittedly made 20 machines, is liable to the com- 
plainant for whatever profits it would bave received, if it had fur- 
nished those machines, or any other number that it may hâve made 
or procured, save from complainant, under the contract, with interest 
from the time they were made or procured; and an accounting can 
be had to ascertain the number of machines made or acquired, as 
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well as what ît would hâve cost complainant to hâve furnished the 
same. 

Fifth. Complainant insists that an injunction should be awarded to 
prevent the défendant from the further use of the 20 infringing ma- 
chines in question, as well as any others made or procured save nnder 
the contract vvith it, and that such machines should be destroyed. This 
action the court thinks would not be a wise exercise of its discrétion in 
the premises, and refuses to so decree, and to award the injunction. 
Authorities to support this view may be found (American Diamond 
Rock Boring Co. v. Sheldon [C. C] 1 Fed. 870, Underwood Tvpewrit- 
er Co. v. Elliott-Fisher Co. [C. C] 156 Fed. 588); but, clearly, in this 
case, the patent having expired since the institution of the suit, there 
is no need for any injunction, and to destroy the infringing machines 
under the circumstances, for which the défendant has been required to 
pay, would avail the complainant nothing, and resuit in unnecessary in- 
jury to the défendant. 

Sixth. The défendant insists that the complainant should not be af- 
forded any relief because of lâches in prosecuting its suit — that is to 
say, that the complainant should not hâve remained in a quiescent 
mood, after its communication to the défendant of the 23d of March, 
1910, as to its suspicions regarding the inf ringement of the patent, but 
should hâve taken steps to investigate and see whether the défendant 
was in fact doing so, citing Kerr on Injunction, 383 — and further that 
the complainant did not act in good faith in not so proceeding, but 
bided its time until just before the expiration of the patent, with a view 
of mulcting the défendant in heavy profits and damages for the use of 
the machines manufactured by or for it. This position is not well tak- 
en, and is based upon a very uncharitable and unjust view of the action 
of the complainant. It is true, on the 23d of March, 1910, complainant 
wrote the défendant, calling spécial attention to rumors that had come 
to its knowledge, and of its appréhensions regarding the infringement 
of the patent in suit. The défendant under date of April 13, 1910, 
promptly answered, assuring complainant that it had been misinformed 
as to its having duplicated the machine. On the 4th of November, 
1910, complainant addressed communications to two différent rep- 
résentatives of the défendant, informing it of its appréhensions respect- 
ing the infringement, to which défendant replied under date of No- 
vember 9, 1910, making déniai of the charge; and m answer to a fur- 
ther letter from the complainant, under date of November 10, 1910, in 
which it was asked for a more positive and explicit déniai, the défend- 
ant on the 19th day of November, 1910, emphasized its previous déniai 
of in any way infringing the complainant's patent. This correspond- 
ence naturally assured the complainant that it had been misinformed re- 
specting the infringement, and that its appréhensions were not well 
founded; and Mr. Wright, its président, testified that he and the com- 
plainant had no direct évidence of the infringement until virtually the 
date of the institution of the suit. 

The court is satisfied there has been no lâches in the institution and 
prosecution of the suit of which the défendant can complain. The cor- 
respondence between the parties, and the positive déniai of the act of 
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infringement, not only placed the complainant in a quiescent state re- 
specting the same, but it had the right to rely on the assurances given 
that its rights were not being violated by the défendant; and the latter 
will not be heard, in the face of tl^ese assurances, to place the com- 
plainant at a disadvantage for accepting and acting thereon. 

It follows, from what has been said, that a decree will be grantcd the 
complainant, sustaining his patent, and awarding damages for tlie in- 
fringement, to be ascertained in accordance with the vievvs herein ex- 
pressed, with costs. 



UNITED STATES METALLIC PACKING CO. v. HEWITT SUPPLT CO. 

(District Court, N. D. Illinois, E. D. January 27, 1915.) 

No. 72. 

Patents <S=>.328 — Validity and Infeingement — Roi) Packing Ring. 

The King patent, No. 914,426, for a rod packing ring of soft métal for 
packing piston rods, etc., discloses invention and is valid, but, In view 
of the prior art, must be given a very narrow construction ; as so con- 
strued, held not infringed. 

In Equity. Suit by the United States Metallic Packing Company 
against the Hewitt Supply Company. On iînal hearing. Decree for 
défendant. 

Chamberlin & Freudenreich, of Chicago, 111., and Francis T. Cham- 
bers, of Philadelphia, Pa., for complainant. 

Peirce, Fisher & Clapp, of Chicago, 111., for défendant. 

SANBORN, District Judge. Infringement suit on the first claim of 
the King patent, No. 914,426, to complainant, dated March 9, 1909. 
The claim reads : 

"A rod packing ring of soft métal dlvided into two segments, each of which 
may be moved laterally over the rod to be packed and each having tapered 
ends, one with a eonvex end surface adapted to lie under, and the other 
with a concave end surface adapted to lie over, the corresponding tapered 
ends of the other segment, said concave and eonvex surfaces being parallel 
to the axis of the ring and so disposed that. when assembled on the rod. 
the segments Interlock with each other and the rod to prevent either seg- 
ment from being moved laterally away from the rod while the segments may 
be readily moved together or separated by movlng one segment relative to 
the other in a direction parallel to the axis of the rod." 

The device is thus described in the patent : 

"The présent invention relates to packing for rods, such as the piston 
rods of steam engines or the llke, used to prevent the flow of steam or other 
fluid along a rod which is movable through a wall opening vehen the pres- 
sure at one side of the wall is higher than the pressure at the other side. 
The object of the présent invention is to provide a packing which will be 
effective In preventing the flow of fiuid along the rod and will be simple 
in construction and composed of a relatively small number of parts and which 
can be readily assembled and disassembled. A particularly important feature 
of tîie Invention is the formation of a soft métal packing ring in two parts, 
so shaped that the ring can contract readUy to compensate for the wear 
of the rod or packing ring and thereby maintaln a tlght joint, while at the 

(E::;3For other cases see same topic & KEY-NUMBER in ail Key-N'umbered Digesta & Indexer 
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same tlme the parts Interlock with eacli other and the rod, when assembled 
on the rod, In such manner as to prevent a latéral movement of either seg- 
ment away from the rod, while at the same time each segment of the ring 
may be laterally moved onto or ofif the rod when diseugaged from the other 
segment, and the two segments, when on the rod, can be assembled together 
in the interloeking or normal posltioh or disassembled by moving one seg- 
ment relative to the other In a direction parallel to the axis of the rod. 
This I accomplish by the peculiar configuration whlch I give to the ring 
segments." 

The packing ring art is a crowded one, highly specialized in every 
particular of construction. For many years preceding King soft métal 
packing rings of various forms had been patented and in gênerai use, 
and various concerns, including plaintiff, were largely engaged in their 
manufacture. One extensively used type of soft métal packing con- 
sisted of one or of a séries of solid rings grouped together upon the pis- 
ton rod. Thèse rings were forced into close bearing with the rod by 
tlie pressure of live steam or by springs, such pressure crowding the 
rings into a concaved cup encircling the rod ; and the inclined wall of 
this cup caused the soft métal to "flow" (putty-like) about the rod. In 
another well-known type, the soft métal packing was formed of a ring 
or rings severed upon Unes inclined or tangential to the inner wall of 
the ring, so that the pressure exterior to the ring would cause it to 
more readily conform to the surface of the rod. 

Recognizing the advantages of dividing soft métal rings to enable 
them to better close against the rods as the interior of the rings and 
the surfaces of the rods became worn, numerous forms of segmentai 
rings were devised, and in most of thèse the segments were made with 
tapered overlapping ends to insure longer joints and easier movement 
of the segments as they were forced against the rods. 

In some instances thèse segmentai packing rings were made of two 
sections, and in other instances of three or more sections, and certain of 
the prior art patents point out that the number of sections to be used is 
. a matter within the choice of the mechanic. 

Various shapes were also given to the overlapping ends of the ring 
segments. In some cases they were tapered straight or wedge-like, and 
in others they were tapered and respectively convex and concave, so 
thât, when the segments of the ring were fitted together upon the rod, 
one segment had a tapered convex end adapted to lie under, and a tap- 
ered concave end adapted to lie over, the correspondingly shaped ends 
of the other segment. 

In most of the segmentai packing rings of the prior art, the meeting 
surfaces of the segment ends were parallel to the axis of the ring, al- 
though in some instances such surfaces were inclined to the axis ; in 
short, both forms of such surfaces alike antedated King. 

An early recognized advantage of the old type of segmentai packing 
ring was that its sections could be moved laterally over the piston rod, 
and, after being assembled, could be slipped into the stuffing box, thus 
avoiding the necessity of disconnecting the cross head from the piston 
rod, as was required when solid rings were applied to the rod. 

So, also, in the prior art the ring segments had been formed with 
their tapered ends so convex and concave (or otherwise shaped) as to 
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interlock with each other and the rod, so that the assembled segments 
could not drop from the rod as they were being moved into the stuffing 
box. In this old type of ring the half segments were slipped over the 
rod laterally and then assembled together by moving one segment rela- 
tive to the other in a direction parallel to the axis of the rod. 

It is quite remarkable, in view of the récent development in packing 
rings, that a patent should hâve been issued as early as 1878, which is 
quite similar to the King disclosure. Most of the argument consisted 
of a discussion of the Jérôme patent of December 16, 1878, No. 211,- 
299, and the brief s and testimony are mainly devoted to its discussion. 
It is unnecessary to compare the two, because it is évident that King 
occupies very narrow ground, and the patent can only be sustained by 
giving it a very narrow construction. Very large sales of the device 
hâve been made, and it should not be held void, except on the clearest 
showing. I am inclined to think it should be held valid but not in- 
fringed. 

Defendant's device diflfers in form, and to some extent in opération, 
from the King claim, and does not inf ringe. 

Bill dismissed, with costs. 



ESTATE OF P. D. BECKWITH, INC., v. EILET et ai, 
(District Court, N. D. Ohio, W. D. December 7, 1914.) 

No. 27. 

Patents ®=>328 — Validitt and Infrinoement — Heating Stove. 

The Beckwith patent, No. 931,374, for improvement in tieating stoves, Is 
for a combination of old éléments, but which, acting together, accomplish 
improved results, and discloses invention ; also held inf ringed. 

In Equity. Suit by the Estate of P. D. Beckwith, Incorporated, a 
corporation, against Zura Riley and others, for infringement of letters 
patent No. 931,374, for improvement in heating stoves, granted Au- 
gust 17, 1909, to Arthur K. Beckwith. On final hearing. Decree for 

complainant. 

Harry C. Howard, of Kalamazoo, Mich., for complainant. 
Bradford & Hood and Miller, Shirley & Miller, ail of Indianapolis, 
Ind., for défendants. 

KILLITS, District Judge. The court fînds the three claims of the 
Beckwith patent in suit valid. The field undoubtedly is narrow, and 
the éléments old, but they seem to hâve been brought together, through 
the application of definite mechanical skill, into such combination that 
they act substantially as one organization effecting a distinct improve- 
ment. 

The défendants' structure infringes. Nathan v. Howard, 143 Fed. 
889, 75 C. C. A. 97; Vrooman v. PenhoUow, 179 Fed. 297, 102 C. C. 
A. 484. 

<S=3For other cases see same toplc & KEY-NUMBBR In ail Key-Numbored Digests & Indexe.s 
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BOYD et al. t. NEW YORK & H. R. CO. et al. 
(District Court, S. D. New York. January 29, 1915.) 

1. CoTTETs (§1=3347 — Bquitt Rules — ^Pleading— Answeb. 

Under the new equity practlce, défendant is requlred to show ail his 
propositions, whether of law or fact, at once in the answer, and the court 
on a motion to détermine points of law authorlzed by Equity Rule 29 
(198 Fed. xxvi, 115 C. C. A. xxvl) may consider whether. In view of the 
facts alleged, any of the légal théories propounded can properly be con- 
sidered before testlmony taken, or by merely taking such évidence as has 
previously been often adduced in support of a plea, so that, when défend- 
ant claims that the complaint shows no case for équitable relief, he may 
not complain if the court considers the admissions or allégations of the 
answer whlch expia in or enlarge, but do not eontradlct, the allégations 
of the bill. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec, Dig. 
®=>S47.] 

2. Courts ®=5347 — Equitt Practice — Demdbkek. 

One whose answer, under the reformed equity practlce, objects gen- 
erally to the bill, must be consldered as having done so not only on what 
complainant shows, but also after having had his own conscience purged. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
<S=>347.] 

3. Eqtjity <§=184 — Several Défendants — Demubrers et One. 

Where one of several défendants to a bill, after stating his own actions 
or position by answer, raises an issue of law, and other défendants deny 
knowledge regarding the first défendant, any relief to which complain- 
ant i.s entitled on tlie statement of such défendant would not be stayed 
by an allégation of his codefendant's lack of knowledge. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 422-425; Dec. 
Dig. ®=3l84.] 

4. Equity iS=»371 — Practice — Matters of Law — Détermination Before, 

Trial. 

A légal proposition, going to less than the whole case made by a bill 
in equity, should not be decided In advance of final hearing, unless such 
décision will add to or eliminate frorn the case a clearly defined and 
easily stated mass of testlmony, the présence or absence of which will 
not change or affect the method of presenting other aspects of the litiga- 
tion. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 782; Dec. Dig. 
<S=>371.] 

5. Courts <S=>347 — Practice — Rules — Pbayers — "Alternative" — 

"Cause of Action." 

The term "alternative," as used in Equity Rule 25 (198 Fed. xxv, 115 
C C. A. xxv), allowing relief to be stated and sought in alternative forms, 
means mutually exclusive, and the term "cause of action," belng defined 
as compo.sed of the right of the complainant, and the obligation, duty, 
or wrong of the défendant, combined, a bill praying the destruction of 
a railroad lease as obnoxious to the Sherman Act (Act July 2, 1890, c. 
647, 26 Stat. 209 [Comp. St. 1913, § 8820]), and also the préservation of 
the présent status of the stock of the lessor Company which depended en- 
tirely on a lease sought to be annuUed, was not fatàlly détective because 
the prayers were inconsistent. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 921; Dec. Dig. 
<S=>347. 

For other définitions, see Words and Phrases, First and Second Séries, 
Cause of Action.] 

(gssPor other ca.ses see sume topic fi KEY-NUMBER in ,ill Key-Numbered Digesrs & Indexes 
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6. Monopoles <S=10 — Railboad Consolidation— Lease — Shekman Act. 

If a railroad lease created a control or unity of competiiis Interpsts 
forbiddeu by the Sherman Act, the fact that it long antedated the stat- 
ute dld not render the act inapplicable. 

[Ed. Note.— For other cases, see Monopolles, Cent. Dig. § 9; Dec. Dlg. 
<®=»10.] 

7. Monopolies <S=>24 — Railboad I.ease~Sheeman Act— Invaliditt— Pei- 

VATE iNTEEESTS RiOHT TO SUE. 

Mlnorlty stockholders of a railroad company in prlvate litigation hâve 
no right to enforce the Sherman Act to set aside a prior lease of the 
assets of one company to another, but may invoke the law to prevent a 
subséquent consolidation prejudicial to their rights and involving a breach 
of contract. 

[Ed. Note.~For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dlg. 

8; Railboads ©=142 — Consolidation— Exercise ov Right— Contbacts. 

The right of railroads to consolidate, given by a state statute, is merely 
permissive, and hence it is no violation of the statute for a railroad to 
contract against the exercise thereof. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 444-447; Dec. 
Dig. <S=142.] 

9. CoEPOEATioNS <g=>180 — Lbase of Assbts— Co^^TROL— Minobity Stockhold- 

ers. 

Where a railroad corporation controlled another corporatiîii by Its 
ownership of a majority of the stock, and also by a lease ot its prop- 
erty, it was a trustée of such property for the mlnority stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 665-673; 
Dec. Dig. <®=»180.] 

10. Railroads ©=144 — Consolidation — ^Leases — Right to Consoijdate — 
MiKORiTY Stockholders. 

Where, under existing leases and coutracts, the dividends or annual 
returu^ on stock of the H. Company, a majority of whleli was owned by 
the C Company, which was operating the H. Company's railroad under 
a lease, must be paid before the C. Company's stockholders could ob- 
tain anything, and, if thls was not done, the System by which the C. 
Company obtained access to its terminal station in New York City would 
be disastrously afCected, and the H. Company's shares were worth, by 
reason of such guaranty, many times what the shares of the C. Company 
were worth, the minority shareholders of the H. Company were entitled 
to enjoin the C. Company froni dissolvlng such rights by a consolidation. 

[Ed. Note.— For other cages, see Railroads, Cent Dig. §§ 392, 393, 451- 
455; Dec. Dig. <©=144.] 

Bill by John Scott Boyd, Junior, and others, against the New York & 
Harlem Railroad Company, and the New York Central & Hudson 
River Railroad Company, and others, to restrain a consolidation be- 
tween the New York & Harlem Railroad Company and the New York 
Central & Hudson River Railroad Company. On motion by complain- 
ants under Equity Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) for dé- 
cision of points of law in respect to the cause or causes of action stated 
in the bill, raised by portions of the answer of défendants or some of 
them. Motion granted. 

(g^ssFor other rases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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John S. Sheppard, Jr., and William N. Cohen, both of New York 
City, and Jacob M. Dickinson, of Chicago, 111., for complainants. 

Alexander S. Lyman, of New York City, for défendant New York 
Cent. & H. R. R. Co. 

Andersen & Anderson, of New York City, for individual défendants 
and the New York & H. R. Co. 

Charles F. Brown, of New York City, for ail défendants. 

HOUGH, District Judge. The défendant railway corporations 
(hereinafter called, respectively, the "Harlem" and the "Central") are 
too well known to need description. The individual défendants are 
directors of both railways, and constitute a majority of each corporate 
board. The complainants are stockholders in the Harlem, and citizens 
and résidents of states or countries other than New York. 

The object of the bill is to enjoin a consolidation of the Harlem 
and Central ; "consolidation" meaning that merger of railroad corpora- 
tions into one company permitted by the Railroad Law of New York 
(chapter 49, Consol. Laws ; chapter 481 of 1910, as amended by chapter 
506 of 1911). 

The légal propositions advanced by complainants as justifying their 
demand are: (1) That consolidation would violate the contractual 
rights of Harlem shareholders — rights secured by the written agree- 
ments under which the Central bas long operated the Harlem proper- 
ties as an intégral part of the transportation system usually described 
as the "New York Central Lines." (2) Such consolidation, by pro- 
ducing légal unity of two railways in addition to the présent centraliz- 
ed control, would be a violation of the "Sherman Act." And (3) even 
the existing control of the Harlem by the Central, though based upon 
contracts made long before the passage of the "Sherman Act," became 
unlawful when that statute sprang into existence, and is to-day a vio- 
lation of fédéral law. 

The business reasons impelling complainants to prefer Harlem stock 
to that of any company formed by the union of Harlem with Central 
may be summarized from the allégations of the pleadings, thus: 

The Harlem owns a railroad from Forty-Second street, New York 
City, to Chatham, N. Y., with a branch from Melrose to Port Morris, 
where it meets the Central's track ; and such ownership and junction 
existed in 1873. 

In that year the Central leased the Harlem for a term of centuries 
under a rental scheme which included a payment direct to Harlem 
shareholders, of so large an annual return that for each share of Har- 
lem stock the Central (with the consent of the New York Public Serv- 
ice Commission) bas publicly offered 3% times its par value. 

The terms of the lease of 1873 also relieved the Harlem from the 
necessity of providing for the fîxed charges on its bonded indebtedness, 
the burden of which bas, by advance in values and diminution in inter- 
est rate, become trifling. 

By a supplementary agreement of 1882, ratified by the stockholders 
of both Central and Harlem, the two companies disabled themselves 
from changing the terms of rental during the period of démise, and, 
in "order to secure the individual interest" of each Harlem shareholder, 
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every such holder was specifically authorized to "prosecute such suits 
as may be necessary in the premises, to recover his proportionate part" 
of the stipulated rental, i. e., the guaranteed dividend on Harlem shares ; 
a dividend increased in 1898 by allotment to the Harlem shareholders 
of part of a saving in interest effected by a refunding of the company's 
bonded debt. 

The payment of annual returns on Harlem stock is peculiarly well 
secured, by the fact (se well known as to require no proof) that the 
transportation service of the New York Central Lines enters Manhat- 
tan Island, and enjoys the advantages of the Grand Central Station, by 
using the Harlem's right of way. The terminal facilities of 1873 hâve 
(as stated in the answers) been greatly enlarged by the Central's funds, 
but it still remains true that the property conveyed by the Harlem lease 
is of vast, though unascertained, value, and vital to the activities (as at 
présent arranged) of the Central in the city of New York. 

The intrinsic value of Harlem's property is alleged to be "not less 
than two hundred million dollars" over a bonded indebtedness of $12,- 
000,000 only. This is denied; but an offer of 3i/^ times par for the 
stock (of which there is and can be but $10,000,000 par) proves an opin- 
ion of value on the part of the principal défendant consistent only with 
a security of return as nearly absolute as the possibilities of business, 
politics, invention, and war will permit. 

The foregoing is more than a digest of the bill ; some facts (not in- 
consistent with any statement by complainants) are taken f rom the an- 
swers. 

The reasons for demanding relief now are alleged to be that especial- 
ly of late years the Central has bought Harlem stock, until it owns to- 
day 62 per cent, thereof. No more than 66% per cent, is needed to 
carry through a consolidation under the laws of New York. Such 
merger would extinguish the lease which in efïect pledged the Cen- 
tral's own property and earnings to satisfy the price of hiring, and 
leaves the Harlem free to take back its vastly appreciated estate if the 
price be not paid; and for such singularly désirable security would 
substitute mère participation in a united and more heavily incumbered 
property, where the much larger Central stock could always outvote the 
Harlem interest, and subject the présent securely segregated Harlem 
property to the lien of mortgages demanded by the needs and ambi- 
tions of the Central. 

As to whether consolidation is intended by the Central, the answers 
of the Harlem and the individual défendants profess ignorance; but 
the Central itself , while denying any purpose of presently acquiring ab- 
solute control of the Harlem's railroad properties, admits and asserts : 

"That It has In view and is favorably disposed towards at some future 
time the uniting and vestlng in one corporate entlty oî ail the properties 
and franchises of the Central Company with those of the Harlem Company, 
demised by said lease, whether by consolidation or otherwise, and that it 
intends to exercise such rights as are Incidental to the ownershlp of capital 
stock in sald Harlem Company." 

The answer then proceeds to argue that Central has spent so much 
money on Harlem's properties, and will be obliged to spend so much 
more, that : 

220 r.— 12 
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In order "to meet the publie neecls * * • the acquisition of as large 
a proportion of (Harlem's) capital stock as is reasonably practicable is in 
pursuance of a just and prudent policy on the part of tbis défendant." 

The Central might as well hâve said plainly, "We shall buy ail the 
Harlem stock we can, and merge the companies as soon as we think 
best." 

The pleadings are under the Equity Rules of February 1, 1913, and 
each answer contains matter tendering issues of law. Complainants 
hâve thereupon made this motion. 

The matter specified in the notice of motion may in part be described 
with accuracy, in terms of the old practice. The Central has demurred 
generally to the whole bill.^ 

Ail the défendants hâve asserted by answer that private complain- 
ants cannot in this form qf action avail themselves of the prohibitions 
of the Sherman Act, and ail assert that the consolidation of the Harlem 
and Central is not within the purview of the statute.^ With some 
hésitation I think thèse contentions would f ormerly hâve been raised by 
motion to expunge. 

Thèse probable équivalents are referred to only as aids in passing 
f rom old to new ; for, if the modem practice is worthy of acceptance, 
its excellence will not arise f rom doing only the old things under new 
names. The new method must show itself a better, quicker, more far- 
reaching instrument for ascertaining truth ; otherwise it were f olly to 
trouble ourselves with new names. 

[ 1 ] There is nothing novel in embodying and presenting légal prop- 
ositions in an answer, and the points thus presented may be of every de- 
gree of importance. 

What is new is the obligation on défendant to show ail his propo- 
sitions at once, whether of fact or law, and let opponent and court con- 
sider whether, in view of the facts alleged, any of the légal théories 
propounded can profitably be considered before testimony taken ; or by 
taking merely such évidence as has heretofore been often adduced in 
support of a plea. 

Evidently this casts a burden upon judicial discrétion hitherto un- 
known. Many a judge has heard in succession a demurrer, a plea or 
two, and several motions before getting to an answer, and never seen, 
nor thought he had a right to see, the whole défense at a glance. 
Whether the panorama now afforded is real reform dépends almost al- 
together on how sympathetically, and skillf ully the new procédure is ad- 
ministered. That early efforts will sometimes be mistakes is to be 
expected. 

This case affords opportunity and imposes necessity of considering at 
least two points, which are of importance to the scheme of procédure, 
and not merely in this litigation: (1) Where an answer asserts that 
the bill States no case, can any fact allégations of defendant's plead- 
ing be considered? (2) V/hen défendants raise légal propositions go- 

1 ïliis Is the elïect of sections 1 and 6 of the motion, taken together. 

2 This is thought to be tlie resuit of sections 4 and 5 of the motion. Mo- 
tion paragraphs 2 and 3 will not be further referred to. I consider the 
.specified parts of the answers as merely Irrelevancies, provoked by super- 
fluous nllpgations in the bill. 
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ing to less than complainant's whole case, vvhat test can be suggested to 
guide the court in deciding whether to consider or décline tiie points in 
advance of final hearing? 

On the first point, it seems to me clear that, when défendant allèges 
that complainant shows no case at ail, he cannot complain if the court 
considers any admission or allégation of the answer which explains or 
enlarges (but does not contradict) the bill of complaint. 

[2] One who "demurs generally" nowadays must be understood to 
do so, not only on what complainant shows, but also after having had 
his own conscience purged. Thus only is avoided the old and bad 
habit of trying everything else before stat/ng facts. 

[3] Similarly, where one défendant demurs after stating his own 
actions or position, and other défendants deny knowledge regarding the 
first défendant, any relief to which complainant is entitled on the state- 
ment of No. 1 will not be stayed by his fellow's lack of knowledge. 

For thèse reasons I hâve above recited the Central's admissions as to 
consolidation, and feel free to act on them, notwithstanding the igno- 
rance of the other answers." 

[4] On the second query, I am of opinion that no légal point (going 
to less than the whole case) should be decided in advance of final hear- 
ing, unless such décision will add to or eliminate f rom the case a clearly 
defined and easily stated mass of testimony, the présence or absence of 
which will not change or affect the method of presenting the other 
aspects of the litigation. 

Applying this to the case at bar, it seems advisable now to pass upon 
the applicability of the Sherman Act, because the propositions of com- 
plainant evidently require much expensive fact évidence for ultimate 
solution, which (if défendants are right) it will be useless to prépare 
and présent.* 

[5] There is one criticism of the bill, mentioned in arguments and 
briefs, to which preliminary considération may be given. It is urged 
that the bill contains two inconsistent "causes of action." It does, in 
my opinion, show inconsistent prayers for relief, because it demands 
(1) the utter destruction of the lease of 1873, as obnoxious to the Sher- 
man Act, and also (2) the préservation of the présent status of Har- 
lem stock, which dépends wholly upon the very lease sought to be an- 
nulled. 

But it is not thought that such inconsistency is either fatal to the bill, 
or constitutes a serious blemish thereupon ; and for two reasons : First, 
the prayers of a bill are not parts of the cause of action therein set 
f orth ; and, second, inconsistent and even contradictory prayers are 
permitted by Equity Rule 25 (198 Fed. xxv, 115 C. C. A. xxv), which 
allows relief to "be stated and sought in alternative forms." 

"Alternative" means "mutually exclusive" (Cent. Dict.), and no 
phrase could more happily describe the prayers of this bill. "Cause of 

3 It is at least diflicult to understaiid how a ma.iorlty of the Central's di- 
rectors eau decy knowledge of wliat the Central itself states at length. 

* If this View of the new practlce prevails, it furnishes an argument for 
the suggestion often made that eaoh equity case be assigned In llmine to a 
partlcular Judge — a System which would at least make for speed and con- 
sisteney. 
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action" has not been found easy of définition. But Prof. Pomeroy's 
effort, that it is "composed of the right of the plaintifï and the obliga- 
tion, duty or wrong of the défendant ; and thèse combined, it is sufïi- 
cicntly accurate to say, constitute a cause of action," has been adopted 
in Veeder v. Baker, 83 N. Y. at page 160; while the shorter statement 
of Durham v. Spence, L. R. Ex. Cas., 46, that it "is that which produces 
the necessity for bringing an action" has been approvingly quoted in 
Shelby, etc., Co. v. Burgess Ce, 8 App. Div. at page 448, 40 N. Y. 
Supp. at page 873. 

In the Hght of thèse définitions, I find, in plaintifïs' "statement of the 
ultimate facts upon which" they aslc relief, only one cause of action ; 
for their right is single, viz., to préserve their property, the duty of the 
défendants is to co-operate in such préservation ; and the wrong alleged 
is a threatened trespass upon that right. 

The prayers are but the opinions of the plaintiffs as to the proper 
method of redress, and inconsistency there is harmless. The court must 
sélect that method which is appropriate and lawful, and such procédure 
as is illustrated by this motion will produce a sélection with the mini- 
mum expenditure of time and expense. 

A very great interest in the new procédure must excuse the forego- 
ing rather lengthy préface. 

I hâve stated complainants' three propositions, and will consider 
them inversely to the order of statement. 

[6] If the lease of 1873 created a control or unity of competing in- 
terests forbidden by the Sherman Act, the fact that such obnoxious ar- 
rangements long antedate that statute does not render the act inap- 
plicable. Louisville & Nashville R. R. v. Mottley, 219 U. S. 467, 31 
Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671. 

[7] Complainants, however, bave no standing to demand in this pri- 
vate litigation the abrogation of the lease, the restoration of the status 
of 1873, nor the sale by the Central of its Harlem stock. (First and 
second prayers for relief.) Such efforts are a usurpation of the func- 
tîons of the executive; it does not lie in the power of private citizens to 
assume at will the duties of an Attorney General. Actions thus private- 
ly brought would be even more privately settled. The certain scandai 
and endless confusion resulting from such freedom of action are the 
sufficient reasons for cases like National Fireproofing Co. v. Mason 
Builders' Ass'n, 169 Fcd. 259, 94 C. C. A. 535, 26 L. R. A. (N. S.) 148. 

But if private litigants bave and seek to assert a private right which 
is molested, or in danger of violation ; and if such actual or threatened 
infringement consists not merely in contract breaking or other private 
delict, but also gives rise to transgressions of public law — then private 
litigants may invoke that law and urge as an additional and potent rea- 
son for protecting their private rights the fact that the threatened as- 
sault upon the same will constitute not only a breach of obligation but 
a public wrong. De Koven v. L. S. & M. S. Ry. Co. (D. C.) 216 Fed. 
955. 

It follows that in this case the Sherman Act is measurably applicable ; 
and if it be shown that the contractual relation of centralized control 
now existing between the Central and the Harlem, directly and not in 
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cidentally aft'ects interstate commerce, that such relation constitutes an 
actiial or attempted monopoly or restraint of interstate trade, that such 
restraint is unreasonable, and the merger or consolidation permitted by 
the statutes of New York would be an act extending and strengthening 
a control already contravening rational law, or creating a new relation 
or union illégal under fédéral statutes, then findings of the nature just 
outlined would be ground, not for uprooting ail that has been donc, but 
for maintaining the présent status, and complainants' présent rights, 
until such time as the Attomey General chooses to act. But obviously 
much évidence is necessary to décide whether the facts warrant any dé- 
cision based on the Sherman Act. 

There remains the inquiry whether the consolidation asserted as 
imminent in the bill, and admittedly desired by the Central, would be 
a violation of plaintifïs' contractual rights, independently of the Sher- 
man Act. 

[8] The right to consolidate is merely permissive ; it is no violation 
of any statute to contract against the exercise of such a right. Noyés' 
Intercorporate Relations, §§ 18 and 24. 

[ 9 ] There cannot be any public policy of the state of New York ren- 
dering it obligatory upon thèse corporations to unité ; for the Central 
is a trustée by virtue of its control of Harlem stock, and the plaintifïs 
and other minority shareholders are its cestuis que trustent. Farmers' 
L. & T. Co. V. New York & Northern R. R., 150 N. Y. 410, 44 N. E. 
1043, 34 L. R. A. 76, 55 Am. St. Rep. 689. Possibly minority share- 
holders who obstructed a public enterprise might have their property 
taken for the pubhc good, by some proceeding in the nature of condem- 
nation ; but no such statutory remedy exists at présent. 

[10] The act authorizing consolidation (supra) requires that upon 
any merger the capital stock of the Consolidated company shall not — 

"exceed the sum of the capital stock of the corporations so Consolidated at 
the par value thereof. Nor shall any bonds or other évidences of debt be 
Issued as a considération for, or in connection with, such consolidation." 
Section 141. 

It follows that the only method, by which the superior value of Har- 
lem as compared with Central stock can be maintained, is by giving to 
Central shareholders less than share for share, and by no method can 
Harlem stock (as represented by Consolidated stock) be assured that 
preferred position which it now occupies. 

Under existing leases and contracts, the dividends or annual returns 
on Harlem shares must be paid before the Central shareholders can ob- 
tain anything, and, if this be not done, the System by which the Central 
obtains access to the Forty-Second Street Station is disastrously dis- 
located. 

Consolidation would therefore mean not only an exchange of shares 
of one name for shares of another, or of a thing of one kind for an- 
other thing of the same kind, but would involve a complète destruction 
of investment in character and quality. Existing arrangements give to 
Harlem shares rights preferred over ail Central stock in the earnings 
of the entire System now consolidated in control. After consolidation, 
Harlem shareholders might have more shares, but "shares" would not 
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mean the same thing, and the return thereon would necessarily be sub- 
ject to greater and more numerovis hazards than is now the case. 

The agreement of May 15, 1882, is a sufficient justification to thèse 
pîaintifïs for protecting their interests by direct suit, and the same docu- 
ment amounts to a lawful undertaking on the part of the Central always 
to pay to each and every shareholder in the Harlem that holder's pro- 
portion of the "annual rent reserved by and to be paid under" the lease 
of 1873. 

Any possible form of consolidation now authorized by the statutes of 
New York must involve a breach of this contract on the part of the 
Central; for, whatever Harlem shareholders may get after merger, 
they can never get their share of the "annual rent" reserved by the lease 
of 1873. 

It results that in my judgment the complainants' bill does set forth a 
cause of action, and that such cause of action is established by the an- 
swers to the extent of entitling complainants to the reUef demanded in 
the third prayer of the bill, viz., that the Central and the Harlem and 
the said défendant directors be enjoined during the term of the lease of 
1873 from taking any steps toward consolidating said companies, or 
merging the Harlem with any successor to tlie Central. 

An order may be entered declaring, in substance: (1) That the bill 
of complaint does contain facts sufficient to constitute a cause of action. 
(2) That the matter alleged in the eighth and sixteenth paragraphs of 
the complaint (applicability of Sherman Act) are material and relevant 
to complainants' alleged cause of action, and may (if hereafter support- 
ed by compétent évidence) afford ground for relief additional to that 
arising from complainants' contractual rights. 

As the resuit of this motion, the parties are advised that, if complain- 
ants choose to move on the pleadings for an injunction pendente lite 
embodying (mutatis mutandis) the third prayer for relief, such motion 
will be granted; and, if they elect to abandon the Sherman Act as a 
basis for action, a final decree for permanent injunction, as sought in 
said third prayer, will be forthwith granted. 

In the language of rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), î 
think, after considering the answers, that there is no "principal case" 
left for trial, so far as plaintiffs' contractual rights are concerned. 



THE NESHAMINY. 

(District Court, E. D. Pennsylvanla. January 28, 1914.) 

Nos. 40, 41. 

SALVAGE <S=>10 EXTINGUISHINQ FlEE IN DET DoCK — VESSEL IN COUBSE OF 

Kepaib. 

Prompt and efficient services rendered by two tugs In extiuguishing a 
flre which destroyed the engine house on the slde of a floating dry dock 
and withln ten feet of the side of a barge, which was on the dry dock 
being repaired and was In danger, held entltled to a salvage award in 
admiralty against the barge. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 18-20 ; Dec. Dlg. 
<S=>10.] 

<g:=jPor other cases sec samo topic fi KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Admiralty. Suits by Charles L. Walker, managing owner of tug 
Lizzie Crawford, and by John P. Murray, master of the steam tug Del- 
avvare, against the schooner barge Neshaminy ; Philadelphia & Read- 
ing Railvvay Company, claimant. Decrees for libelants. 

J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, Pa., 
for The Lizzie Crawford. 

Henry R. Edmunds, of Philadelphia, Pa., for the Delaware. 

W'm. Clarke Mason, of Philadelphia, Pa., for The Neshaminy. 

THOMPSON, District Judge. Both libelants claim for salvage serv- 
ices rendered to the schooner barge Neshaminy. On December 26, 
1912, the Neshaminy, a large wooden vessel belonging to the claimant, 
the Philadelphia & Reading Railway Company, was upon a floating dry 
dock of the Philadelphia Ship Repair Company at the foot of Mifflin 
Street, Delaware river, Philadelphia, where she had been for about two 
weeks undergoing repairs. Ail of the water was out of the dry dock, 
and the Neshaminy was resting upon blocks which elevated her to the 
level of the decks of the dry dock. Upon the north side of the dry 
dock, and about amidships of the barge, there was constructed an en- 
gine house about 10 feet in width, which on the south side was flush 
with the inside of the dry dock and on the north projected over the 
outside of the dry dock 5 feet 2 inches. 

Shortly before 5 o'clock in the morning of the day in question, it was 
discovered that the engine house was on fîre and an employé of the 
Ship Repair Company asked the master of the tug Delaware, which 
was lying on the north side of the dock, to sound alarm with her 
whistle. The alarm was sounded, and the Delaware ran her bow under 
the engine house, attached her hose, and played a stream of water on 
the fire. Upon the Neshaminy at that time were her master, engineer, 
and a deck hand. A f ew minutes af ter 5 o'clock, her steward, who had 
been ashore, came aboard the Neshaminy, aroused the master and in- 
formed him of the fire. The master of the Neshaminy, upon discover- 
ing the fire, ordered the engineer to get up steam in her boilers. Wheth- 
er this order was carried out or not does not appear from the testi- 
mony. The fire burned fiercely, but by 7 o'clock the crew of the Dela- 
ware, with her hose and pumps, had apparently succeeded in getting it 
under control. By that time ail of the engine house had been destroyed, 
except one corner upon the side towards the Neshaminy. After the 
Delaware had been playing on the fire for nearly two hours, the city 
firemen came onto the dock, but could not reach the fire with their hose. 
Shortly before 7 o'clock, the employés of the Ship Repair Company ar- 
rived at the yard, and Davidson, the f oreman carpenter, discussed with 
his assistant the advisability of sinking the dock. The dock is provided 
with four valves upon each side for the purpose of filling it with water. 
The suggestion was not carried out, as Davidson considered that the 
Delaware had the fire under control. Meanwhile, however, the fire 
had worked its way underneath the engine house into the lining of the 
sides of the dry dock. Shortly before 7 o'clock the Crawford arrived, 
came up back of the Delayvare and ran her hose over the stem of the 
Neshaminy. Additional hose was suppHed by the Ship Repair Corn- 
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pany, and one of the crew of the Crawford, the city firemen, and the 
employés of the Ship Repair Company worked the hose from the deck 
of the Neshaminy while the Crawford worked her pumps. After play- 
ing on the fire for about 15 minutes, the blaze at the corner of the en- 
gine house was extinguished, and the Crawford continued to pump 
water for an hour and a half into the side of the dock below its deck 
until the fire was finally extinguished. As the claimant's witness David- 
son stated : 

"Tàey had to go down iinderneath the deck of the dry dock and dig 
away and get ail in the seams, where the flie had eaten in a little Into the 
seams, and get it ail out, trylng to save the boiler from falling over. Q. 
The boiler really had a llst. hadn't itî A. Yes, sir ; the boiler had a list 
out towards the Delaware. Q. Then, the lieutenant is wrong when he says 
that it was — A. Yes, sir ; he is wrong. If the boiler had fallen any way, 
it would hâve fallen over on the Delaware's deck." 

The drawing offered in évidence by the respondents corroborated the 
statement of this witness that, if the boiler had fallen, it would hâve fal- 
len towards the Delaware and net towards the Neshaminy. 

It is apparent from the évidence that the fire, which dcstroyed the 
engine house and partially burned the dry dock, endangered the Nesh- 
aminy. The claimant dénies that the Neshaminy was in danger from 
the fire, because her master and crew were aboard and stood ready to 
extinguish any fiâmes which might be communicated to her from em- 
bers or sparks dropping upon her deck. The deck of the Neshaminy 
was covered with slush, which would hâve prevented any danger from 
sparks. Her master and crew could hâve opened the valves and sunk 
the dry dock, and the same thing could hâve been donc as suggested by 
the shipyard's employés when they arrived. It was stated by Davidson 
that, after turning on the valves, it required 12 or 15 minutes to sink 
the dry dock, and that it could hâve been sunk by any one not an ex- 
pert "to let her go down helter-skelter any way" ; that is, without re- 
gard to keeping the dock level as it was sinking. The master of the 
Neshaminy testified: 

"Q. When you saw the flre In the boiler house on the dry dock, what steps 
did you take to protect your barge? A. Well, I called the two naen out, 
and I intended to try to sink the barge, but the tug Delaware was lying 
there, and seeing that he started to play the hose on it, and it seems he 
held it down pretty well. He held the flre down. Q. Did you give any notice 
to your engineer concernlng steam? A. I told him to go down forward and 
get steam up on the boiler. Q. How long had you been lying In the dry 
dock? A. Wle had been there, I guess, two weeks at that time, pretty near. 
I guess two weeks, or something like that. Q. How many men did It take to 
open the valves and sink the dry dock? A. Well, I don't know, but, in case 
of emergency, I suppose four. You could run from one side to the other. 1 
had the two ladders there. Q. How many valves were there? A. There were 
four. Q. Four on each side? A. Four on each side, I belleve. Q. And, as 
a resuit of the way In which the fire was being handled you concluded 
that there was no necesslty to sink the dry dock, and you just walted? A. 
No; since the Delaware was keeping It down pretty well. Q. At any tlme 
during the progress of the flre did the barge seem to be In danger? A. Well, 
not with the tug Delaware there she didn't seem to be tn any danger. Q. 
From the time that the flre was discovered until It was put out you and your 
crew stood by your barge? A. Yes, sir; we stood by. We assisted ail we 
could." 
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It is apparent that, in order to save the Neshaminy from fire, it was 
necessary either that the fire should be extinguished without sinking 
the dock, or the dock sunk and the barge puUed, or run by her owti 
power, out of the way of the fire. As the situation existed, she was 
resting upon a wooden structure upon which the fire had started, and 
the walls of which were burning on the inside. The Neshaminy had no 
adéquate means of her own to extinguish a fire of this sort. She had 
no fire equipment, except hand pumps and tanks of water, and their 
usefulness is a matter of conjecture. It is also a matter of conjecture 
whether the dock could hâve been sunk by the crew of the Neshaminy, 
for it is apparent, from the évidence of the master, that he knew little 
or nothing about the method of operating the valves, and the shipyard 
foreman relied upon the tugs to control the fire. The Delaware had 
played upon the fire for over an hour and a half bef ore it appears that 
any employé of the Ship Repair Company, understanding the opération 
of the valves, arrived at the yard. The burden of subduing the fire 
from the start and saving the Neshaminy from damage, if not destruc- 
tion, fell upon the Delaware. That she rendered prompt and efficient 
service is apparent ; and it is also apparent that she was in some danger 
from the possible toppling over of the boiler. As to what would hâve 
occurred if the Crawford had not arrived is also conjectural. The Del- 
aware was playing from the north side of the dock ; and while she had 
succeeded in getting the fire, which was consuming the engine house, 
under control, her hose was not able to reach the fiâmes which were 
eating their way into the side of the dry dock. This was the situation 
when the Crawford arrived ; and it was by means of the water pumped 
from the Crawford that the fire was finally extinguished under the deck 
of the dry dock an hour and a half after her arrivai. It does not ap- 
pear that there was any spécial risk to the Crawford, but her services 
were rendered promptly and efiîciently. The degree of péril to the 
Neshaminy was not so great at that time as earlier, as the employés of 
the repair company, who understood the sinking of the dock, had then 
arrived. It is apparent, however, that the reason the dock was not sunk 
was because of the services of the Delaware and Crawford; and it 
is impossible to détermine what would hâve been the results if the 
services had not been rendered. In the opinion of the court, both ves- 
sels are entitled to salvage. 

In The Jefiferson, 215 U. S. 130, 30 Sup. Ct. 54, 54 L. Ed. 125, 17 Ann. 
Cas. 907, after a review of the cases, the Suprême Court held that sal- 
vage rendered to a vessel on a floating dry dock while undergoing re- 
pairs is the subject of admiralty jurisdiction, even though not floating 
in the water. 

The ruling of Judge Toulmin in The San Cristobal (D. C.) 215 
Fed. 615, was not upon a state of facts similar to those in the case 
at bar. The case was decided upon the ground that no direct service 
was rendered the steamship, nor the dry dock in which she was lying, 
nor was either injured by the fire. 

In the présent case, even if no stream were played by either tug upon 
the deck of the vessel, the fire but ten feet away scorched the Nesham- 
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iny's side, and the services rendered were not only designed but effec- 
tive in relieving her from a danger reasonably to be apprehended, if not 
actually présent. 

The services rendered by both vessels were prompt, meritorious, and 
efficient. The Delaware was subjected to some risk by reason of the 
overhanging position of the engine house and-boiler, and that fact must 
be taken into considération in awarding salvage to her. 

Neither the Crawford nor her crew were subjected to any apparent 
risk. It is admitted that the Neshaminy is of the value of $25,000; 
the Delaware, $4,000 ; and the Crawford, $8,000. Taking into considér- 
ation the early and constant services of the Delaware and her position 
of risk, it is apparent that she is entitled to a greater proportion of sal- 
vage than the Crawford. The principle should be borne in mind that 
one of the objects of a salvage award is to reward services which are 
perilous and to induce seamen and others to readily engage in such un- 
dertakings and assist in saving property. The péril to the Delaware was 
not great, as it is probable that she could hâve backed away and pre- 
vented the engine house and boiler falling npon her deck ; and, as the 
services of the Crawford did not involve risk to her or any one of her 
crew, the services are not of such a character as to require that the 
award should be assessed upon the same libéral principles as obtain in 
ihe ordinary cases of sea salvage rendered by one ship to another in 
case of distress, where the salving vessel and her crew are subject to 
serious péril. 

Under the circumstances, an award will be made to the Delaware of 
$600 and to the Crawford of $200, with costs to each libelant. It was 
understood at the hearing that the division of any salvage award to the 
Delaware would be agreed upon between the owners, the charterers, and 
the crew. It is assumed that the same arrangement has been made in 
regard to the Crawford, as no suggestion has been made in the briefs as 
to division of salvage. 

Decrees rnay be entered accordingly. 



In re SHEI'ARDSON. 
(District Court, D. Vermont. January 4, 1915.) 

No. 2854. 

1. Bankrupict ®=>42C) — ^Discharokable Debts — "Fkaud." 

The Word "fraud," as used iu Bankr. Act July 1, 1898, c. 541, § 17 (2), 
30 Stat. 550 (Comp. St. 1913, § 9601), providlng that debts crcated by fraud 
shall not be dischargeable in bankruptcy, means fraud in fact, Involving 
moral turpitude or intentional wroug, and not implied fraud, or fraud 
In law, existing vvithout the imputation of bad faith or immorality. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 7ST, 791-807 ; 
Dec. Dig. ©=426. 

For other définitions, see Words and Phrases, First and Second Séries. 
Praud.] 

@=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. Bakkbtjptct ®=ï423 — Cokclusiveness — Gist of Action — Feaud. 

A judgment for plaintlff In an action for deceit is concluslve on de- 
fendant that the judgment is based on fraud, and therefore not discharge- 
able in bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 818 ; Dec. Dig. 
<&=5423.] 

3. Bankbuptct ig=ï423 — Debts Dischabged — Judoment fob Deceit. 

A judgment recovered .against a bankrupt for deceit in the sale of a 
farm is a debt arising ont of a bankrupt's active fraud, and is therefore 
not dischargeable in bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dig. § 818 ; Dec. Dig. 
<©^423.] 

•1. Bankruptct <S=»50 — Dismissal — Grounds — Nondibchakgeable Debt. 

Where a voluntary bankruptey proeeeding was Instituted in order that 
the bankrupt niight obtain a discharge from a nondischargeable debt, the 
court had jurisdiction to dismiss the proeeeding, Instead of denying a dis- 
charge. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. ®=>50.] 

In the matter of bankruptey proceedings of George W. Shepardson. 
On motion to dismiss. Granted. 

C. S. Chase and W. R. Daley, both of Brattleboro, Vt, for creditor. 
Frank E. Barber, of Brattleboro, Vt., for bankrupt. 

MARTIN, District Judge. George W. Shepardson filed a volun- 
tary pétition and scheduled but one debt, viz., a judgment to E. E. 
Rowley and wife for $1,528.36. Adjudication followed. The credi- 
tor moved to dismiss the pétition on the ground that the only debt 
scheduled would not be afïected by bankruptey proceedings, and, 
pending the hearing on said motion, the bankrupt petitioned for dis- 
charge. Both questions were heard by me and évidence submitted. 

I find that the Rowley judgment was the bankrupt's sole indebted- 
ness, and his purpose in filing his pétition in bankruptey was to avoid 
the payment of that judgment The records of the Rowley Case in 
the State court were put in évidence on the hearing before me, and they 
show that E. E. Rowley and wife brought an action against the bank- 
rupt, alleging deceit in the sale of a farm to them by the bankrupt, and 
that said deceit was the gist and gravamen of the action. That case 
was tried by a common-law jury and resulted in a verdict for the plain- 
tifï. Judgment was rendered on the verdict and a close jail certificate 
ordered by the court, on the ground that the cause of action arose from 
a willful and malicious act of the défendant (this bankrupt) and that 
he ought to be confined in close jail. 

[1] The provisions of the Bankruptey Act as to debts not aiïected 
by discharge, as set forth in section 17 (2), were construed by the 
United States Suprême Court in Neal v. Clark, 95 U. S. 704, 24 L. Ed. 
586. Justice Harlan, speaking for the court, used this language : 

" 'Fraud,' referred to in that section, means positive fraud, or fraud In 
fact, involving moral turpitude or intentional wrong ; • • • not implied 
fraud, or fraud in law, which may exist without the imputation of bad faith 
or immoraiity. Such a construction of the statute is consouant wlth equity, 
and consistent with the object and intention of Congress in enacting a 
gênerai law by vi^hich the honest citizen may be relleved from the burden 

^r^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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of hopeless Insolvency. A différent construction would be inconsistent with 
ttie libéral spirit wbicli pervades the entire bankrupt System." 

[2] In Forsyth v. Vehmeyer, 177 U. S. 177, 20 Sup. Ct. 623, 44 
L. Ed. 723, the question arose as to the effect of a discharge in bank- 
rnptcy upon a judgment obtained in a state court, in which the déc- 
laration charged that the défendant (the bankrupt) obtained money 
through false représentation. Justice Peckham delivered the opinion. 
He discussed the Neal Case with approval, especially as to the distinc- 
tion between active and constructive fraud. In further discussion of 
the law and facts of that case he used this language : 

"Where the state court bas decided tbat the action was for fraud anU 
deeeit, and has beld that, in order to hâve maintaiued such action the fraud 
must hâve been proved as laid in the déclaration, it must be assunied that 
the verdict and judgment in that action were obtained only upon proof ami 
a finding by the jury of the fact of fraud. Judgment being entered after a 
trial upon such pleadings and upon a verdict of guilty, the question of fraud 
was not open for a second litigation upon the trial of this action. The de- 
fendant below in this action had fuU opportunity given him to prove what 
in fact vfas the déclaration In and the character of the first action, and the 
lindings of the court below in favor of the plaintiff must be regarded as a 
linding against the défendant upon the issue as to the character of that 
action. * * * The existence of fraud must tlierefore be assumed in the 
further progress of the case. The only matter left for this court to décide 
is whether a debt created by means of a fraud, such as is set forth in the 
déclaration, Is exempt from the effect of a discharge in bankruptcy. The 
Ijroper construction of the section of the act relating to such a discharge 
iias been frequently before this court, and we regard the law upon the 
Kubject as quite well settled." 

[3] The décision of the Suprême Court in that case is that deeeit 
is active fraud, and that resulting damages are not affected by pro- 
ceedings in bankruptcy. Further citations are unnecessary. In the 
case at bar, I hold that a discharge would not alïect the Rowley judg- 
ment. 

[4] Should a pétition in bankruptcy be dismissed, or a discharge 
denied, because the bankrupt was owing no debt which would be barred 
by a discharge? It was held in the affirmative in Re Maples (D. C.) 
S Am. Bankr. Rep. 426, 105 Fed. 919; Re Yates (D. C.) 8 Am. Bankr. 
Rep. 69, 114 Fed. 365; Re Colaluca (D. C.) 13 Am. Bankr. Rep. 292. 
133 Fed. 255. Under the facts as above set forth I hâve no doubt of 
the discretionary power of the court to either dismiss the bankruptcy 
proceedings or deny the pétition for discharge. True it is that the 
court may décline to pass upon the nature of the liabilities scheduled, 
but to my mind, wliere it affirmatively appears that a discharge can 
affect but one claim, and that claim has been adjudicated by a state 
court to be based upon and growing out of deeeit and false représenta- 
tion, the court ought to exercise its discretionary power to dismiss such 
cases or refuse the bankrupt's pétition for discharge. To my mind, 
a dismissal is the more appropriate. 
Let the cause be dismissed, 
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In re CONTINENTAL PAINT CO. 

(District Court, N. D. New York. January 26, 1915.) 

Bankeuptot <®=348 — Claœms — Prefeeence — "Workmen, Clebks, ob Serv- 
ants." 

The superintendent of a bankrupt's paint f actory, employed at $40 per 
week to superintend the making of paint, tliough in the course of his em- 
ployaient he did a great deal of manual labor assisting those under him, 
was net a "workman or servant" so as to entitle him to priorlty for 
wages due him as superintendent under his contract, under Bankr. Act 
July 1, 1898, c. 541, § 64b, 30 Stat. 5&3, as amended by Act Juue 15, 1906, 
c. 3333, .34 Stat. 267 (Comp. St. 1913, § 9648), providing that wages due 
workmen, clerks, traveling or city salesmen, or servants, eamed withln 
three months before the commencement of bankruptcy proeeedings, and 
not exceeding $300, shall be entltled to priority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 536; Dec. 
Dig. ©=5348.] 

In the matter of bankruptcy proeeedings of the Continental Paint 
Company. On pétition to review a referee's détermination that claim- 
ant, WilHam E. Wilson, was entitled to allowance of his claim, but not 
to priority. Affirmed. 

M. A. Phelps, of Syracuse, N. Y., for claimant. 
James Tracy, of Syracuse, N. Y., for the trustée. 

RAY, District Judge. The Continental Paint Company is a corpo- 
ration. William E. Wilson was employed by it as superintendent of its 
factory. A written mémorandum was drawn, but on account of some 
différences was never signed. William B. McOwen, an officer of the 
corporation from its incorporation in 1913, was gênerai manager, and 
testiiied that Wilson was employed by it and had charge of the paint 
factory and superintended the making of the paints and the getting out 
of the orders and in fact did whatever was necessary around the fac- 
tory. He also testified that Wilson performed manual labor in mixing 
the paint, helping to make the paint, and that he worked with the man 
who made the paint right along there. He also said that Wilson was 
engaged as superintendent of the factory, and, if he had had ten men 
under him, would hâve been the superintendent of the ten men, and 
that he was an expert paintman, etc., and was going to teach the men 
the formulas for making paint. Wilson was to be paid $40 a week. 
The man or men under him were paid $12 to $14 a week. 

It would seem that this corporation was not a success, and that the 
work of superintendent was not very extensive, and hence Wilson 
took hold and did a great deal of manual labor. This fact does not 
change the fact that he was hired or engaged to act as superintendent 
at $40 per week, and that so far as there was any duty as superintend- 
ent to perform he acted as such. At the same time he did more or 
less manual labor. However, he was superintendent of the factory at 
a salary of $40 per week, and Mr. Phelps asked this question, "How 

©ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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much of the salary did you draw?" The answcr was, "$40 a week." 
Question, "You were paid that salary up until what time?" Answer: 

"1 think it was p.'iid up UDtil Febniary 23, 1014. aiid they ovved me from 
that date until March, 1914, whicli would make ?140. Q. For that last three 
weeks and a half you hâve not been paid? A. No, sir." 

He then described the work he performed. 

This, with other évidence, convinces me that the référée was right 
in holding that Wilson was there acting for this corporation in the 
capacity of superintendent, although he did a great deal of manual 
labor. This he had the right to do. The fact that there was but Httle 
work to do as superintendent does not change the fact that he was su- 
perintendent and employed as such. 

Section 64b of the Bankruptcy Law provides that: 

'"Wages due to workmen, clerks, travellng or eity salesmen, or servants 
whicli hâve beeu earned withln throe luonths before the date of the eom- 
jueueement of proeecdiiigs, not to exceed three hundred dollars to each claim- 
ant ; * * * Is eutitied to priority." 

The balance of the wages due to Wilson under his agreement of $40 
per week was not wages due to a workman or servant, but to Wilson 
as superintendent under his agreement. 

Ke does not base his claim on a quantum meruit for work donc as 
a workman or servant, but on his agreement that he should be paid $40 
per week. This agreement was based on the fact that he vifas to per- 
fonn tlie duties ci superintendent whatever they were, more or less. 
Wailiiig for business and the employment of more men, he took hold 
and did more or less manual labor. Howevcr, he was superintendent 
ail the time and earned his salary as such, and was entitled to it, but 
is not entitled to priority of payment. 

I do not see how the référée could hâve held otherwise than as he 
did, and hence the order of the référée must be affirmed. 



EAMES V. H. B. CLAFLIN CO. 

(District Court, S. D. New York. January 9, 1915.) 

Eeceiveks ©=567 — Possession of Peoperty— Delivekt Aftek AppoiNTiniNT 

OF ReOEIVEES. 

Where, on a creditors' bill to sequestrate the assets of an insolvent cor- 
poration, recel vers were appointed, and thereafter, but before the re- 
ceivers had filed their bond or taken possession of the property, a seller, 
who had coutracted to sell merchandlse to the corporation, and who had 
no knowledge of the insolvency or receivershlp, delivered the merchandlse 
to the corporation, the receivers could not retain possession thereof with- 
out paying the purchase price, whether their possession related back to 
their appointment or not, since the corporation could not accept posses- 
sion after the decree appointlng the receivers had been made, unless the 
receivers rejected the contract of purchase and, If the receivers elected to 
accept the contracta as assets of the corppration, they must also accept 
the burdens of those contracts. The rétention of the goods delivered in 
thèse circumstances must be deemed an élection to accept the contracts. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. §§ 117-122; Dec. 
Dig. <©=367.] 

©=3For cther ca?es see same toplc & KF."i -NUMBER in aU Key-Numbered Digests & Indexes 
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In Equity. Creditors' bill by John C. Eames against the H. B. Claflin 
Company. On pétition by the receivers for instructions regarding the 
daims of Joshua L. Bailey & Co. Order entered, giving instructions. 

This is a motion made in a creditors' bill to sequestrate the assets of a 
corporation in financial embarrassment, for distribution among its cfeditors. 
Receivers were appointed by an order signed on June 24, 1914, between 5 
and 5:30 p. m. after the derk's ofHce had closed ; the order being filed at 
the opening of the office on the 25th at 9 a. m. The receivers' possession 
was made couditional on filing a bond, and the bond was approved and flied 
at about 1 p. m. on the 25th ; the receivers taking possession shortly there- 
after. During the morning of the 25th certain sellers, in Ignorance of the 
receivership, delivered merchandise to the corporation, which had heen 
ordered under contracta long antedatlng the flling of the bill or any Knowl- 
edge of insolvency. Thèse sellers claim the right to treat tlie deliveries as 
made to the receivers, and as establishing a receivership debt. The i-eceivers 
pétition for Instructions, suggesting that their obligations date from the 
flling of the bond. 

Henry Root Stern, of New York City, for receivers. 
Arthur C. Rounds, of New York City, for sellers. 

LEARNED HAND, District Judge (after stating the facts as above). 
I do not find it necessary in this case to décide whether the possession 
of the receivers relates back to the time of the filing of the order for 
the foUowing reasons. The receivers are entitled, regardless of the 
form of the papers, to possession only of such assets as were owned 
by the corporation at the time of filing either of the bill or of the de- 
cree appointing them. If the corporation acquires any assets there- 
after, it is not relevant to the séquestration suit. Now the contract of 
sale was an existing asset of the corporation, which the receivers had 
the option to accept or reject. If they rejected it, it remain ed an asset 
of the corporation; if they accepted it, they took it cum onere. At 
the time when they became entitled to it, however, no delivery had been 
made, the seller still had his lien, even assuming title had passed. A 
delivery thereafter to the corporation v/ould not be a delivery under 
the contract, unless the receivers evenfually elected to reject, because 
the court had forbidden the corporation thus to assume any of its 
existing assets, among others, such contracts of sale. When the re- 
ceivers assumed such a delivery by taking the goods into their own 
possession, they could do so only by exercising their option to assume 
the contract. I need not consider the effect of a delivery to the corpo- 
ration if the receivers had rejected the contract ; it would be a matter 
outside this suit. It is enough that the rights of the receivers date at 
the latest from the entry of the order, and that their right to possession 
can arise only by reason of either the corporation's actual possession 
at that time, or of its right to possession by virtue of a contract then 
existing. 

Assuming, theref ore, even that the receivers' possession does not re- 
late back, I find that their assumption and rétention of the corpora- 
tion's possession arising after the bill and decree were filed can only be 
treated as an exercise of their option. The receivers are therefore in- 
structed that they must either pay for the goods the contract priée, or 
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abandon ail daims to them, in which case the sellers will be allowed to 
pursue such remédies against the corporation for their recovery as they 
may be advised. 

Such an order will pass upon the pétition. 



THE GWYNEDD. 

(District Court, E. D. Pennsylvania. February 1, 1915.) 

No. 56. 

Admisaltt ®=j28 — Gbounds of Pboce.eding in Rem — Neoligence or Owner 

OF TUG. 

A suit in rem cannot be maintained against a tug lor injury to a deck 
hand on a barge wliile in tow of the tug, tlirough the alleged négligence 
of the owner of the tug, who was also owner of a xiier at which they were 
making a landing, in allowing the pier to beeoine out of repalr. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 278-288 ; Dec. 
Dig. <S=>28.] 

In Admiralty. Suit by Joseph Sessich against the tugboat Gwynedd. 
On exception to libel. Sustained. 

Willard M. Harris, of Philadelphia, Pa., for libelant. 
Wm. Clarke Mason, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. The exception to this libel is based 
upon the principle of law disclosed by the following statement of 
f acts : 

The third or charging paragraph of the libel sets forth a charge of 
négligence upon the part of the respondent, through which négligence 
Personal injuries were sustained by the libelant. The libelant was a 
deck hand on a scow which was in tow of the tugboat. The scow was 
to be brought to a pier. The Hbelant stood at the forward cleat on the 
starboard side. When the scow reached the pier, another deck hand 
jumped ashore with the eye of a mooring line, which he intended to 
place around a cleat on the pier, and notified the master of the tug that 
the line was fast. It turned out that the cleat to which the deck hand 
expected to make fast the line had been torn out of place, or so broken 
as to be useless. Because of this he was unable to make the line fast as 
he expected, and he went to the river end of the pier looking for a 
mooring post. The tug was then under way, and this obliged the li- 
belant to haul the slack of the line to the next cleat on the scow. The 
night was cold, the line coated with ice, and so heavy as to be handled 
with difficulty. The deck hand on the wharf made fast his end of 
the line, and libelant attempted to make fast his end at the cleat. He 
had made one turn on the cleat, but the strain on the line was such 
as that the line would net hold, and in attempting to make another 
turn his finger was caught between the line and the cleat. The proxi- 
mate cause of the injury is alleged to be the neglect of the Reading Rail- 
way Company, the owner of the pier, to replace the broken cleat, or 
provide suitable means for fastening the float. 

^z:5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests St Indexes 
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The exception is based upon the proposition that the libel is in rem 
against the vessel, and the négligence charged is that of the owner of 
the pier. It is true that the owner of the pier happens to be also the 
owner and manager of the tug. The point made, however, is that this 
mare coincidence of owner ship no more makes the tug liable for the 
neghgence of the owner of the pier than if they had been différent per- 
sons. The libelant does not controvert the soundness of the above 
principle, but lays alongside of it the other principle, for which the 
case of The Osceola, 189 U. S. 175, 23 Sup. Ct. 483, 47 L. Ed. 760, is 
cited as authority, that the vessel, as well as her owners, is liable for the 
maintenance and cure and the wages to which a seaman who falls sick 
or is wounded in the service of the ship is entitled. It will be noted 
that the case is not authority for the proposition that the liability of 
the ship extends beyond the continuance of the voyage. Did the libel 
in this case set forth as a cause of action that the libelant had been 
injured in the service of the ship and lay as bis damages the expense 
of his maintenance and cure and his wages during the time for which 
he was entitled to receive wages, a libel under the authority of this case 
could doubtless be maintained. This libel, however, cannot be said to 
set forth any such cause of action nor to lay any such damages. The 
cause of action is generally speaking négligence, and the particulai* 
négligence alleged is that of the owner of the pier. The only connec- 
tion of either the vessel or the owner with the proximate cause as al- 
leged of the libelant's injury is that he was injured while on the 
vessel and that the vessel and pier happened to hâve the same owner. 

We do not see tbat the libel sets forth any cause of action, and the 
exception filed to it is sustained. 

The libel is therefore dismissed. 



In re RIDER et al. 
(District Court, D. Montana. January 30, 1915.) 

No. 887. 

1. Banketjptct (S=>368 — Paetneeship — Fées and Commissions of Trustée. 

Where a partnership and its members are adjudged bankrupt, on a 
single pétition, as they sliould be, tliere is but one case for tlie purpose of 
Computing tlie fées and commissions of the trustée, and commissions are 
to be computed only on the moneys disbursed as a whole. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 571; Dec. 
Dig. <®=5368.] 

2. Bankeuptct <S='368— Construction of Act — "Case." 

The Word "case," as used in Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 
(Comp. St. 1913, § 9585 et seq.), is used in its ordinary meaning as a com- 
prehensive term, embracing the aggregate in respect to that whicli, is 
brought and prosecuted in the form of a single proceeding. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 571; Dec 
Dig. (®=>368. 

For other définitions, see Words and Phrases, First and Second Séries. 
Case.] 

®=5For other cases see same topio & KEY-NUMBER In ail Key-Numbered Dl&ests & ladexe* 
220 F.— 13 
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In the matter of Mary E. Rider and Mose D. Rider, îndividually 
and as partners doing business as the Capital Plumbing Company, 
bankrupts. On review of order of référée. Modified and affinned. 

Wight & Pew, of Helena, Mont, for petitioning creditors. 
A. P. Heywood, of Helena, Mont., for bankrupts. 

BOURQUIN, District Judge. A partnership and the two individ- 
uals composing it, joined in a single involuntary pétition, were adjudged 
bankrupt. The appointed trustée petitioned for fées and commissions 
upon the partnership property or estate, and also upon the individual 
property or estate, separately computed. The référée allowed but one 
fee, but apparently granted the pétition in respect to commissions. 
The trustée seeks review. 

[1] The office of trustée and its duties are the créature of statute. 
Like public offices, the émoluments are those fixed by statute. Sec- 
tion 48 of the Bankruptcy Act provides that : 

"Trustées sliall reeeive for their services * * * a fee of five dollars 
deposited witli the clerk at tlie time the pétition is filed in each case," and 
"commissions on ail moueys disburacd or turned over to any person," com- 
puted at a prescribed aud diminishing rate. Coiup. St. 1913, § 9032. 

Section 72 of said act, added in 1903, is that : 

"Neither the refereo, receiver, marshal, nor trustée shall in any form or 
guise reeeive, nor shall the court allow him, any olher or further compensa- 
tion for his services than that expressly authorized aud perscribed in this 
act." Gomp. St. 1913, § 9656. 

Bankruptcy proceedings are in equity. When they involve a part- 
nership, and throughout are based upon a single pétition, as they 
should be, and as herein, hovvever numerous the parties and contro- 
versies, and the necessity of conforming procédure and relief thereto, 
they constitute, as in any like proceeding in equity, a single suit or case. 
It is the manner in which brought and prosecuted that détermines 
whether proceedings are one case or more. A single case may be 
severed to form two or more, or two or more cases may be Consolidated 
to form but one. 

[2] There is little in the Bankruptcy Act to imply that the word 
"case" therein is intended to be of other than the ordinary signification, 
viz., a comprehensive term, embracing the aggregate in respect to that 
which is brought and prosecuted in the form of a single proceeding. 
However plausible the reasoning that in bankruptcy a partnership and 
its members are separate entities, with separate estâtes, at least since 
section 72, supra, and Francis v. McNeal, 228 U. S. 700, 33 Sup. 
Ct. 701, 57 L. Ed. 1029, there is no justification for the claim that 
though joined and prosecuted in a single pétition they présent separate 
cases for the purpose of fées, commissions, or aught else. 

Although for procédural purposes in marshaling of assets the es- 
tâtes are separate, for the purpose of Computing a trustee's fee and 
commissions there is but one case. Commissions are to be comput- 
ed on the moneys disbursed as a whole, and not as separate estâtes, and 
avoid the possibility of double commissions upon moneys twice dis- 
bursed by necessary transfer from or payment by estate to estate. 
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There is no express authorization otherwise in the act, and none can be 
implied. Upon this subject see In re Farley (D. C.) 115 Fed. 359, and 
cases therein cited. 

The referee's allowances and order will be modified to conform 
hereto, and, as modified, are confirmed. 



MAUREL V. SMITH et aL 
(District Court, S. D. New York. February 2, 1915.) 

1. IflTERABT PeOPERTY i®=»7 — OWNEBSHIP JOINT AUTHORSHIP. 

Where it was agreed between plaintiff and défendant that défendant 
would Write a comic opéra, for wliicli plaintiff wrote the scénario, and, 
tliough défendant naade many changes lu the plot, he used the scénario, 
and adopted the whole framework and scheme thereof, they were joint 
authors, wlth the rights and obligations implied by law from such rela- 
tion. 

[Ed. Note.^For other cases, see Literary Property, Cent. Dig. § 6 ; Dec. 
Dig. «=37.] 

2. LiTERABT PROPERTT <S=>7 OWNERSHIP JOINT AlTTHOESHIP. 

Where plaintiff and défendant H. agreed that such défendant should 
Write a comic opéra, for which plaintiff wrote the scénario, and H. en- 
gaged défendant R. to write the lyrlcs, the lyrics, when united with dia- 
logue, plot, and musie Into one composition, became such a part thereof 
that plaintiff had an interest therein, though they had sllght or no rela- 
tion to the plot, and though R. in several Instances simply took old songs, 
which he had alread.y written, and placed them in the libretto, and the 
subséquent publication of such songs separate from the opéra did not 
break the original unity or defeat plalntifiE's rights. 

[Ed. Note. — For other cases, see Literary Property, Cent Dig. § 6 ; Dec. 
Dig. .S=»7.] 

3. Copyrights <S=41 — Ownebship — Constbuctive Trustées. 

Where two of three joint authors of a comic opéra took out copyrights 
thereon, they became constructlve trustées for the thlrd author, and were 
accountable to her for her interest in the literary property destroyed by 
the publication and copyright 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. §§ 40, 48; Dec. 
Dig. <g=>41.] 

4. Literary Property <s=>7 — Conteacts — Notice:. 

Plaintiff contracted wlth W. and L. to wrlte a scénario for a comic 
opéra, the dialogue and lyrics to be written by B., who failed to take up 
the work. W. and L. asked one of the défendants to undertake the com- 
pletion of the opéra, telling him that plaintiff was to wrlte the scénario 
and that her assent was neeessary, and he procured the scénario from 
her, and in conjunetlon with the other défendant completed the libretto. 
A contract was made between défendants and W. and L., reclting that 
W. and L. had the exclusive dramatlc rights in plaintlff's scénario, that 
défendants were to write the opéra, and W. and L. to produce it, and 
pay certain royalties, and hold défendants harmless against any suita 
arising over the scénario. Held, that défendants were charged wlth no- 
tice of plaintlff's rights, and with complète knowledge of the contents of 
the contract between her and W. and L., and any inference by them as to 
the extent of her conveyance to W. and L. was at their own péril. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 6; 
Dec. Dig. <S=>7.] 

^saFor other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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5. Tktjsts <S=>359 — Establishment — Equity Jueisdiction. 

Equlty lia,ji jurisdiction of a suit by one of the joint authors of a comlc 
opéra against the others, who had taken out copyrights thereon, to hâve 
them adjudged constructive trustées for plaintiff, and for an accounting, 
even though there were no complicated accounts requiring équitable re- 
lief, as plaintifE's rights arose from a constructive trust, created and cog- 
nizable only by a court of equlty. 

[Ed. Note.— For other cases, see Trusts, Cent. Dlg. §§ 554, 565, 506; 
Dec. Dig. <S=>359.] 

6. OOPYEIGHTS <®=>41 OWNEESHIP RlGHTS OP JOINT AXJTHOES. 

Where two of the joint authors of a comic opéra had it publlshed and 
copyrighted, even though the third author did not consent thereto, and 
though the absence of her consent avoided publication, she mlght accept 
the wrongful publication and insist upon her proprletary rights, as though 
she had consented at the outset 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 40, 48 ; Dec. 
Dig. <g=41.] 

7. Equity <g=539 — Rétention of Jubisdiction to Grant Complète Relief. 

In a suit by one of the joint authors of a comic opéra to hâve the other 
authors, vrho took out a copyright on the opéra as a dramatic composi- 
tion, adjudged constructive trustées for plaintiff, equity, having taken 
jurisdiction for thls purpose, would also détermine plaintifC's rights lu 
any other literary or dramatic property not copyrighted, includlng the 
moving picture rights and dramatic rights for stock companles, though 
it was doubtful whether a bill in equity would lie for a détermination 
thereof alone. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 104-114; Dec. 
Dig. ®=39.] 

8. Courts ®==>329 — United States Courts — Jurisdiction — Amount in Con- 

trovebsy. 

The allégations of plaintifC's bill as to the value of the subject-matter 
in controversy will serve to give jurisdiction to the United States District 
Court, unless it clearly appears that the effort to give jurisdiction was 
only colorable and that the amount is less than $3,000. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 897; Dec. Dig. 
<S=>329.] 

9. DiTERARY Property <S=»7 — Royalties — Division Between Joint Authors. 

Plaintiff agreed with défendant H. that défendant should write the 
llbretto for a comic opéra, for whlch plaintiff wrote the scénario. H. 
engaged R. to write the lyrics, and défendants completed the libretto, 
gave an exclusive lleense to print the vocal scores and lyrics, and took out 
a copyright ou the libretto as a dramatic composition. The composer of 
the music was, by agreement with défendants, to hâve one-half of the 
royalties, and plaintiff dld not complain of this arrangement. Held, that 
a division of the remaining one-half of the royalties equally between 
plaintiff and the two défendants would not préjudice défendants, and 
could not be complained of by them. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 6 ; Dec. 
Dig. <g=>7.] 

In Equity. Suit by Fred De Gresac Maurel against Harry B. Smith 
and others. Decree in favor of plaintiff. 

This is a bill in equity, brought by the author of the scénario of a comlc 
opéra produced in New York under the title of "Sweethearts." It allèges that 
the plaintiff and the défendant Harry B. Smith entered into an agreement by 
which the plaintiff was to give a scénario and Smith was to write upon it a 
libretto for the comic opéra; that Smith should copyright the same with the 
plaintiff as co-owner; that as to the songs, or "lyrics," Smith should hâve 
two-thirds of the royalties of Engllsh versions and one-third of translations ; 

®=3For other eases 8ee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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that later Harry B. Smith procured another défendant, Robert B. Smith, to 
Write the lyrics, to which change the plaintiff subsequently consented; that 
Robert B. Smith in his undertaking had full knowledge of the plaintifC's rights 
and wrote the lyrics for the pièce ; that later, without plaintifC's knowledge, 
Robert B. Smith made an agreement with the other défendant, G. Schirmer, 
Incorporated, to give it the right to publish the play and to copyright it, and 
took from the corporation an agreement to pay royalties to the two Smiths, 
which agreement they procured by falsely representing themselves to be the 
sole owners ; that in pursuance thereof G. Schirmer, Incorporated, puhlished 
the opéra as a whole and certain vocal numbers separately, and took ont stat- 
utory copyrights upon each ; that the défendant Harry B. Smith also took 
ont a statutory copyright in his own name upon the complète libretto. The 
relief prayed is that the plaintiff be adjudged the joint owner with the de- 
fendant Harry B. Smith in the opéra and statutory copyrights in both it and 
the lyrics, and entitled to a share in the future royalties arising from the 
publication, that the corporation be adjudged trustée of such copyright in the 
comic opéra, that Robert B. Smith be adjudged to hâve no rlght in the same, 
and that the plaintiff hâve an account of past profits. There is other matter 
in the bill, which for the purposes of this suit may be dlsregarded. 

Upon the hearing the foUowing facts developcd: In September, 1912, the 
plaintiff made a contract with a flrm of theatrical managers in New York, 
Werba & Luescher, by which she undertook before October 2d of that year 
to Write a full and complète scénario for a proposed comic opéra, and in 
which she accepted one Henry Blossom as coUaborator to write the dialogue 
and "lyrics." She granted to the managers the exclusive right to produce 
the opéra publicly in the United States and Canada for the ensuing season 
and the season of 1914-15, in return for which the managers agreed to pay 
her certain royalties on ail the gross receipts, which are not hère material. 
The managers likewise agreed to advertise the plaintiff as the author, and 
not to make any changes in the opéra without her consent. The publishiug 
rights the plaintiff expressly reserved, and the managers also agreed not to 
sublet the right to produce the opéra. The plaintif!: did not complète. the 
scénario at the time agreed, and during November Blossom declined to take 
up the work, thus leaving the managers with the flrst act of a belated scénario 
on their hands and no one to complète the play. Being in a serious predica- 
ment because of their other engagements looking toward its production, early 
in December they asked the défendant Harry B. Smith, a well-known writer 
of librettos for such productions, to undertake the completion of the play 
within such time as would permit its présentation. In their interview with 
Smith the managers told him that the plaintiff was to write the scénario un- 
der agreement with them and that her assent was necessary. Smith spoke 
to her on the téléphone, and she agreed that he should write the play in the 
place of Blossom, upon which the managers delivered to him the first act ot 
the scénario, which alone at that time had been completed. On that day or 
the next Harry B. Smith had an interview with the plaintiff, the exact char- 
acter of which is in dispute. It is agreed, however, that the plaintiff prom- 
ised to complète the second act of the scénario and send it to him, and he 
agreed to undertake to write a play upon it, if he should be satisfied. The 
music was to be composed later. The plaintiff says that at that time Smith 
agreed that they should collaborate in producing the libretto upon the same 
terms as had theretofore existed between them, tbey having collaborated in 
several instances in the past, but Harry B. Smith says that no such agree- 
ment was made. He began at once to work upon the play, having in his pos- 
session the flrst act of the scénario, and within the week the plaintiff sent 
to him the second act, which he retained. Harry B. Smith soon discovered 
that he could not write the whole play, and he therefore engaged his brother, 
Robert B. Smith, to write the "lyrics" ; the latter having full knowledge that 
the plaintiff was the composer of the scénario. Together they completed the 
libretto. 

On the lOth of December, 1912, the managers entered Into a contract with 
the Smiths, recitiug that they had the exclusive dramatic rights in the plaiu- 
tiff's scénario, and that they wished the Smiths to make the libretto, in con- 
sidération of which the Smiths agreed to write the play by the 15th of Jan- 
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uary, and the manascrs agreed to produce it by the 15th of February. The 
narnes of the plaintiff and both Smiths were to appear on ail programmes 
along with the composer, and the Smiths were to hâve the right of publica- 
tion, along with certain royalties based upon the managers' gross receipts. 
The managers also agreed to hold the Smiths harmless against any suits 
arising over the scénario furnished by the plaintiff, to which the managers 
at that time claimed exclusive rights. On the 28d of De^'ember Robert B. 
Smith made a contract with G. Schirmer, Incorporated, by which he gave it 
the exclusive license to print the "lyrics" and vocal score of the opéra, or 
any part thereof, and the corporation agreed to publish and copyright it, and 
to pay certain royalties to Smith, in pursuanee of which G. Schirmer, In- 
corporated, took out a copyright upon the wbole opéra, libretto and mnsic, 
and upon several songs, lifted from the opéra, the words of ail of which 
were necessarily the work of only Robert B. Smith. On April 18th Harry 
B. Smith obtained a copyright in his own name for the complète libretto of 
the opéra as a dramatic composition. 

In writing the libretto, neither of the Smiths had any assistance from the 
plaintiff, other than the scénario. She had no interview with Robei-t B. 
Smith, nor any with Harry B. Smith after that of December 2d. She gave 
no help in composing the dialogue, nor did she attend any rehearsals till just 
before the production. They testify that they uuule small use of her scénario, 
especially that of the second act, and Robert B. Smith parti cnlarly asserts 
that in the composition of the lyrics he made no use whatever of the scénario, 
and that, indeed, in several instances he simply took old songs. which he had 
already written, and placed them in the libretto. In ail cases Harry B. Smith 
so arrangea the dialogue as to make a more or less easy transition Into the 
song. The opéra proved a success, and Roltert B. Smith bas receive<l from (J. 
Schirmer, Incorporated. royalties amounting to more than ,$5,500 uuder bis 
contract of December 2S, 1912. On October 3, 10i;5, the coinjxjser, the plain- 
tiff, and the two Smiths entered into a contract with an Australiau manager, 
by which they agreed to give hirfl the dramatic rights in Australia, New 
Zealaml, and South Africa for a cert.ain percentage of the royalties, of which 
the compo-ser was to get one-half, the plaintiff orie-fourth, and the Smiths 
.iolntly the remaining one-fourth. At that time $1,500 was paid down aud 
divided between the several authors. 

Nathan Burkan, of New York City, for plaintiff. 
Maxwell C. Katz, of New York City, for défendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). [ 1 ] I do not propose to décide whether in the interview of De- 
cember 2, 1912, Harry B. Smith and the plaintiff agreed that his work 
shonld be upon the terms of their previous contracts. There had been 
a number of thèse, ail drafted in détail, and the bill is undoubtedly 
drawn upon the theory that that interview constituted a contract be- 
tween the parties ; but it is not necessary that the plaintiff should re- 
cover the express division of royalties there alleged, if enough facts are 
shown independently to give her the relief which she now asks. How- 
ever, I do find that they agreed at that time that Harry B. Smith was 
to take the scénario and work upon it, if he approved it, that they 
agreed to a joint authorship in the pièce, and that they accepted what- 
ever the law implied as to the rights and obligations which arise from 
such an undertaking. I further find that Robert B. Smith had knowl- 
edge of the plaintiff's scénario and contributed his work upon the un- 
derstanding tliat ail three were contributing to a single joint operatic 
performance and assented to the work on those terms. The efïect of 
the Smiths' misunderstanding of the plaintiff's rights, arising from 
Werba & Luescher, I shall consider later. 
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The case may therefore be considered upon the basis of what rights 
ihe law will imply from an agreement of the kmd mentioned. I hâve 
been able to find strangely little law regarding the rights of joint au- 
thors of books or dramatic compositions. The only case in the books in 
which the matter seems to hâve been discussed is Levy v. Rutly, L. R. 
6 C. P. 523. That was a case in which Levy had employed Wilks to 
Write a play for him, which Wilks did, and the plaintiff, finding some 
of the incidents were objected to by members of the playing company, 
made varions altérations and additions ; one scène being entirely new. 
The drama thus altered the plaintiff produced, and took from Wilks 
a receipt for a certain sum down "for my share, title, and interest as 
co-author with him in the drama." Wilks died, the défendant pirated 
the drama, and Levy sued. It was held that he could not recover, as 
his work did not constitute him a joint author, and the judges discussed 
the question of joint authorship, and each concluded that it would arise 
only when several parties contributed their labor to the production by 
common and preconcerted design. Keating, J., at page 529, used the 
following language, which lias often been quoted : 

"If tvvo persons urnîertake .iolntly to write a play, agreeing on the gênerai 
outîine anrt design and sharlng the labor of working it out, each would be 
contributing to the whole production, and they might be sald to be joint 
authors of it ; but to constitute joint authorship there must be a common de- 
sign." 

. Montague Smith, J., at page 530, says : 

"But I take it that, if tvvo persons agrée to write a pièce, there being an 
original joint design and the co-operation of the two in carryiug out that 
joint design, there can be no difflculty in saying they are joint authors of 
the work, though one may do a larger share than the other." 

I cannot doubt that the production of this opéra was the resuit of 
such a joint design. It is quite clear that the plaintiff in the first 
place intended to collaborate with Blossom, and Harry B. Smith cer- 
tainly understood that he was to use the scénario of the plaintiff in sub- 
stitution for Blossom. This appears abundantly by the provisions in 
the Smiths' contract with the managers, in the copyright notices, and in 
the contract of October 3, 1912. That Harry B. Smith used the scé- 
nario in preparing the libretto is in my judgment proved beyond doubt 
by a comparison between the completed libretto and the scénario it- 
self . He made many changes in the plot, but no one can read the two 
without seeing that the whole f ramework and scheme had been adopted 
from the scénario itself. The défendants hâve with much élabora- 
tion insisted upon thèse changes, but they in no sensé modify the f un- 
damental fact that the idea of the plot originated with the plaintiff. I 
do not think it necessary to go into the détails of this comparison, for 
the records remain for any one to read. It is enough to say that by 
changes, omissions, additions, and altérations a subséquent author can- 
not avoid the debt which he owes to the maker of the plot, or treat him 
merely as the suggester of the pièce, under Shepherd v. Conquest, 17 
C. B. 427. A scénario followed as much as this goes into the bone and 
flesh of the production. 

[2] As to Robert B. Smith the case is différent, in that it cannot be 
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said that he used the scénario to anything like the same extent. The 
iitles of the "lyrics" suggested by the plaintiiï apparently he did not 
use, unless it be the Angélus and the opening chorus. That, how- 
ever, makes no différence in my judgment, for the "lyrics," whether 
composed, or even, in one or two instances, actually lifted from other 
context, nevertheless became a part of the whole opéra when complet- 
ed. It is true enough that the appositeness of the "lyrics" to the con- 
text is slight, as is common enough in such productions. They form 
no part of the dramatic action, and are merely pleasing diversions from 
whatever fragment of plot runs through the whole. Yet no one can 
hope to measure the degree of contribution which the plaintifï made to 
their production or sélection, and no one ought to try. Moreover, it 
is not necessary to hold that the "lyrics" bave any relation whatever to 
the plot, or owe any suggestion to it in the mind of their composer, be- 
cause they became united with dialogue and plot and music into one 
composition, and whatever their origin, in their présentation the whole 
was single. Their subséquent separate publication did not break this 
original unity, because it is impossible to say how much of their vogue 
was due to them alone, and how much to their présentation along with 
the opéra as a whole. A moment's reflection will, I think, make this 
clear. Some one goes to such an opéra, and brings away a gênerai 
pleased impression, which he seeks to repeat. Some of the individual 
numbers may bave struck him as tuneful, or comic, or touching ; and 
so he buys a song or more to play or sing. When he does so, no one 
can tell how much the song alone contributes, or how much it may be 
blended with the gênerai impression of the pièce. It is enough that 
the song originally appeared in the context of plot, dialogue, and music, 
and got its currency along with the whole production. We should hâve 
no dififîculty whatever in reaching such a conclusion, were the produc- 
tion higher in the dramatic art — e. g., any of the more ambitions op- 
éras ; but there are standard opéras in which the unity is scarcely more 
than in an opéra of this class. Take, for instance, Lucia di Lammer- 
nioor. Many of the arias are, at least musically, separate numbers, and 
recognized as such. Or take classic examples of the same kind of pro- 
duction as this — e. g., Gilbert and Sullivan's opéras, where many of 
the songs hold but the slightest unity with the plot of the pièce. Sir 
Joseph Porter's rise to famé in Pinafore, or the Yum Yum's song to 
the moon in the Mikado can hardly be said to advance the plot, yet it 
would be quite unreal to say that their author, had he been other than 
Sir William S. Gilbert, could hâve claimed that they were literary pro- 
ductions independent of the whole opéra in which he chose to imbed 
them, and as parts of which they first appeared and got their popularity. 
I do not think that it is in the least possible to undertake a satisf actory 
analysis of the extent of the mutual influences between the parts of such 
a pièce. Even if they are not highly organized, at least they are like 
mosaics from which, though you may lift a stone, it loses the signifi- 
cance of its setting. When several collaborators knowingly engage 
in the production of a pièce which is to be presented originally as a 
whole only, they adopt that common design, mentioned in Levy v. Rut- 
ly, supra, and unless they undertake expressly to apportion their con- 
tributions, they must share alike. 
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The law îs scanty upon this point, so far as I hâve found. In Hat- 
ton V. Keen, 7 C. B. N. S. 268, the plaintiff, having composed some 
music for présentation of two of Shakespeare's plays under agreement 
with the défendant, tried later to collect penalties for infringement. 
The case did not turn upon any license given by the plaintiflf, but up- 
on whether his music had not gone into the fabric of the présentation 
in such sensé that he lost independent ownership. This the court 
held. The case was much stronger for the separabiHty of the part f rom 
the whole than the case at bar, because the music was merely incidental 
to the plays, which were themselves, of course, not musical. The 
Queen's Bench followed the Common Pleas in Wallenstein v. Herbert, 
16 L. T. N. S. 453, on almost the same case, though Lord Cockburn re- 
f erred to the f act that the défendant was the plaintiff's licensee. Thèse 
cases must be taken as declaring, even if it was not essential to the dé- 
cision, that one who contributes to such a joint production does not 
retain any several ownership in his contribution, but that it merges 
into the whole. 

[3] With this premised, it follows that when the Smiths took out 
thèse statutory copyrights the literary property, which by publication 
they used and destroyed, was owned jointly by themselves and the 
plaintiff, and the resulting statutory rights they held in equity upon the 
same division as existed before. They are accountable to the plaintiff 
share and share alike, unless she has waived her rights. This she did 
not do. Her contract with Werba & Luescher gave them only rights of 
dramatic production under their own management, and left her gên- 
erai property intact. The plaintiff, in my judgment, is right in as- 
serting that they became constructive trustées for her in whatever 
rights they got, légal or équitable. 

[4] Their answer is in part that they relied upon their contract of 
December lOth with Werba & Luescher. Yet they had the clearest no- 
tice of her rights, not only from her, but from Werba & Luescher 
themselves. It is true they knew she had made a contract, but obvi- 
ously such knowledge charged them with complète knowledge of its 
contents. She gave them no false information about her rights; her 
conduct did not mislead them. Any inference as to the extent of her 
conveyance was at their own péril under ail analogies. 

[5, 6] The défendants deny équitable jurisdiction of the court, on 
the theory that there are no complicated accounts requiring équitable 
relief. Carter v. Bailey, 64 Me. 458, 18 Am. Rep. 273. If the bill de- 
pended upon the account alone, there might be some difficulty under 
that case; but it does not. As I hâve said, the plaintiff's rights arise 
from a constructive trust, created and cognizable only by a court of 
equity. The statutory copyrights hâve been acquired through the pub- 
lication, and so the loss, of certain common-law literary property ; i. e., 
a libretto to which ail three parties had contributed. The copyright is 
the resulting res, and by every équitable rule the défendants hold any 
légal rights they hâve upon trust in the same proportion. If it be urged 
that the publication of the libretto was not with the plaintiff's consent, 
and that therefore she still holds her interest in the literary property, 
the answer is that the bill allèges that she gave consent to publication. 
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but not to the Smiths' acquisition of a copyright to her exclusion, or 
that, even if she did not consent, and if the absence of her consent 
avoided publication (a doubtful position), nevertheless the wrongful 
publication she may now accept and insist upon her proprietary rights 
inequity, as much as though she had consented at the outset. Her 
suit, so far as concerns the statutory copyrights, is clearly on the equity 
side of the court, because at law she could get no déclaration of those 
rights, nor, indeed, could a court of law look at any but légal interests 
in the copyrights. The case in this aspect is not unlike King v. Barnes, 
109 N. Y. 267, 16 _N. E. 332, though the subject-matter is différent. 
The bill lies as against a trustée who répudiâtes the trust and refuses 
to pay any share of the profits. An accounting is only an incident to 
such a bill, though it is a proper incident. At most, this objection 
would only resuit in transferring the cause under rule 22 to the law 
side, which the défendants hâve not asked, and perhaps do not want. 

[7] The plaintiff also asks for a déclaration of her interest in the 
rernaining literary property held in conimon, especially the moving pic- 
ture rights and the dramatic rights for stock companies, which she has 
not assigned, since to give them Werba & Luescher would hâve to sub- 
let the dramatic rights. In this literary property the plaintiiï is still a 
co-owner at law with the Smiths, and it is certainly doubtful whether 
any bill in equity would lie upon it alone, unless for some especial rea- 
son. However, equity, having takcn jurisdiction for any good reason, 
will never leave the parties to another litigation finally to détermine 
their controversy, and the decree may properly follow the prayer in a 
déclaration of the plaintifF's interest in the remaining literary property. 

The défendants' next objection is that the recovery does not follow 
the bill. It is tnie that much of the bill is surplusage— e. g., the charges 
of fraud, conspiracy, the express division of the royalties into thirds 
by the contract; but enough is stated to be a foundation for ail that 
is necessary to the equity of the bill. The rest may be disregarded, es- 
pecially in equity, where there hâve never been such things as "causes 
of action," properly speaking. 

[8 I Another objection is to the jurisdiction of this court, based upon 
the value of the subject-matter in controversy. The défendants mis- 
conceive the rule ; the allégation of the bill will serve, unless it clearly 
appcars to the court that the effort was only colorable, and that the 
value is not $3,000. Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 
29 L. Ed. 729; Wetmore v. Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 
E. Ed. 682; Put-in-Bay Co. v. Ryan, 181 U. S. 431, 21 Sup. Ct. 709. 
45 L. Ed. 927; Street, Eq. Proc. §§ 361, 365. The value of the statu- 
tory copyrights does not appear. I cannot say that they are clearly 
worth less than any given sum, but we may count the incidental relief 
upon this question. Robert B. Smith has already received $5,540, of 
which one-third is $1,840, and the value of the motion picture rights is 
certainly $1,000. The stock rights are substantial, and the plaintiff has 
already received upon the Australian dramatic rights nearly $400 down. 
Obviously it would be absurd to say that it was clearly proved that the 
subject-matter in controversy did not equal $3,000. 

[9] Finally, the défendants appear to object that the composer of 
the music is not joined ; but this is not made in the answer as an ob- 
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jection to lack of parties défendant, and it may be taken only as going 
10 the form of the decree. The parties in the agreement of October 3, 
1913, long after the play had been written and proved a success, divided 
the royalties, one-half to the composer, one-quarter to the plaintiff, one- 
quarter to the two Smiths. The plaintiff does not question the pro- 
priety of this division so far as concerns the composer, nor hâve the 
Smiths suggested that the librettists were to get more than one-half. 
However, if the contributors were to share alike, it could not injure the 
Smiths to give the plaintiff one-third of their recovery. That could 
hurt them only in case they had agreed with the composer that he 
should hâve, as against them, less than one-fourth of the gross receipts, 
wliile we know he got one-half. As between the plaintiff and the 
Smiths they cannot be prejudiced by a decree dividing the whole share 
of the librettists into thirds. It is true that this is less than the Smiths 
accorded voluntarily to the plaintiff in the Australian contract, but she 
does not press that admission. 
The decree will be as f oUows : 

1. Declaring G. Schirmer, Incorporated, and Harry B. Smith trus- 
tées for the plaintiff in the statutory copyrights already taken out, to 
the extent of a one-third interest in whatever rights the Smiths hâve in 
such copyrights under any agreements with G. Schirmer, Incorporated, 
or Victor Herbert, the composer. 

2. Declaring the plaintiff a co-owner to the extent of a one-third in- 
terest with the Smiths in any interest which ail three of them may hâve 
in the moving picture rights of the opéra in question, and in any other 
iiterary or dramatic property not copyrighted which has not passed to. 
Werba & Luescher under the plaintiff's contract with them. 

3. Decreeing an account against Robert B. Smith of any profits which 
he may hâve received f rom the statutory copyrights ; in the account any 
proper cross-equities may be considered. 

4. Appointing William Parkin, Esq., to take and state the account. 

5. Awarding costs, except as against G. Schirmer, Incorporated. 



In re NEW ENGLAND TRANSP. CO. 
(District Court, D. Coanecticut. December 5, 1914.) 
No. 3185. 
Bankbtjptcy ©=>205 — Mabitime Liens — Expense or Opération of Veb- 

BELS BT TBUSTEE. 

Where a banknipt corporation was the owner of vessels which were 
subject to maritime liens, to establish and enforce which proceedings in 
admiralty were prosecuted with the consent of the bankniptcy court, and 
in such proceedings the vessels were sold, expenses incurred by the re- 
eeiver and trustée in operating the vessels after adjudication are not al- 
lowable from the proceeds as against lien claimants, where the gênerai 
estate is sufflcient to pay the same, slnce the eamings made became a 
part of such gênerai estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. |§ 234, 303; 
Dec. Dig. <S=3205.1 

'or other cases see Bame toplc & KEY-NUMBER In al! Key-Niimbered Digests & Indexes 
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2. Bankbuptct ®=»210 — Maritime Liens — Enforcement in Bankbuptcy 

Peoceedings. 

Where a maritime lien exists, a court of bankruptey wlll enforce such 
lien witli the same effect as would a court of admiralty, and the lieu 
claimants will not be required to eontribute toward the gênerai expenses 
of the proceedings, beyond the cost of establishlng and enforcing their 
liens, where there are other funds of the estate. 

[FA. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 321-323: 
Dec. Dig. ®=210.] 

3. Maritime Liens <S=>37 — ^Distbibution of Proceeds or Vessel — Rules of 

Pkiokity. 

Where tugs and barges of a shipowner were not employed in harbor 
service, but in Interstate commerce, in distributing their proceeds among 
lien claimants, the "forty-day" rule does not apply, but the liens may 
more equitably be given precedence in accordance with the yearly rule. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 5S-70 : 
Dec. Dig. ®=537.] 

In Admiralty and in Bankruptey. In the matter of the New Eng- 
land Transportation Company, bankrupt. On distribution of proceeds 
of vessels owned by bankrupt, in admiralty proceedings to enforce 
maritime liens. 

Hyland & Zabriskie, of New York City, for libelants Burt & Mitchell 
Co. and Johann Swenson. 

Alexander & Ash, of New York City, for libelant Burns Bros. 

De Lagnel Berier, of New York City, for libelant Hudson Oil & 
Supply Co. 

Frederick H. Wiggin, of New Haven, Conn., for trustée. 

THOMAS, District Judge. The New England Transportation Com- 
pany, a domestic corporation having its principal place of business at 
New Haven, was for a long time the owner of the tugs Resolute and 
Fred E. Ives together with a fleet of coal barges. The tugs were em- 
ployed in the towing of thèse barges and other vessels between the port 
of New York and various cities and towns on the Long Island Sound 
in Connecticut, Rhode Island, and as far east as Massachusetts. 

The company became involved financially, and in July, 1913, proceed- 
ings in bankruptey were instituted against it in tliis court. During the 
time the vessels were operated by the company, numerous claims ac- 
crued against them for repairs, supplies, and other neeessaries. 

Suits in admiralty were commenced against the Ives in this court 
before bankruptey proceedings were instituted, and in due course 
she was attached and sold by the marshal, and her proceeds hâve since 
been distributed among the various lienors ; the trustée in bankruptey 
having filed a disclaimer of any interest in the sale f und. 

After the proceedings in bankruptey were commenced, the lienors 
holding liens upon other vessels of the fleet obtained from the act- 
ing judge of this court an order allowing them to file libels and en- 
force their liens in admiralty. This was donc, and under appropriate 
proceedings, in which the trustée joined with the libelants, the vessels 
were sold at public auction by the United States marshal. 

Thereafter Henry G. Newton was appointed spécial master to hear 

«Ê^^For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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and report upon ail libels and daims against the proceeds of the re- 
spective vessels. He died in March, 1914, before completing his work. 
and on April 4th in the same year Harrison Hewitt was appointed spé- 
cial master in his place. He made and filed his report on or about 
June 27, 1914, to which exceptions were duly taken. 

The matter is now before the court on exceptions to the report of the 
spécial master, to whom was assigned the duty of ascertaining and re- 
porting the amount and order of precedence of payments to libelants 
and maritime lienors and claimants out of the proceeds of the sale of 
the vessels which belonged to the bankriipt at the time of its adjudi- 
cation in bankruptcy. 

The vessels were sold by the marshal and trustée jointly, by order 
of the then acting judge of this district. The exceptions taken to the 
master's report concern: (a) Certain recommended payments out of 
the sale proceeds covering an allowance for fées and expenses to the 
trustee's attorney ; (b) an allowance of the usual commission to the réf- 
érée on cash to be disbursed to libelants and maritime lien claimants ; 
(c) certain expenses incurred by the receiver and trustée for wages and 
supplies while they were conducting the bankrupt's business with the 
referee's sanction, subséquent to the date of bankrupt's adjudication ; 
and (d) failure of the trustée to collect and crédit the tug Resolute with 
the amount of a certain outstanding account representing part of the 
earnings of that tug while being operated by the trustée. 

Exceptions are also taken to the rule invoked by the spécial master 
as to the amount and order of payments to be made where the pro- 
ceeds of sale of certain of the vessels are insufficient to pay libelants 
and maritime lien claimants in fuU. 

Instead of the proceeds obtained from the sale of the vessels being 
placed in the treasury of the court, as required by admiralty rules, 
the acting judge, upon the pétition of the trustée in bankruptcy, di- 
rected that when a sale of the vessels was made, the proceeds thereof , 
less the amount required for clerk's fées and the marshal's fées and 
expenses, should be paid over to the trustée in bankruptcy to hold and 
pay out under order of court. The acting judge further directed that 
the same expenses and costs as are taxed in admiralty be allowed as 
preferred claims to libelants and to those entitled to maritime lien 
claims. 

The vessels which were sold and the amounts obtained for each were 
as foUows: 

Resolute $6,375 00 

Columbia 1,850 00 

Carlos French 2,100 00 

M. H. FuUer 2,025 00 

G. B. Martin 800 00 

Shamrock 2,200 00 

E. G. Stoddard 660 00 

Victoria 2,000 00 

Making the total sale receipts $18,010 00 

From this amount there was paid to the clerk and marshal for 
fées and expenses the sum of 868 61 

And the balance, amounting to $17,141 39 
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was then turned over to the trustée in bankruptcy. 

Tfie spécial master recommends that there be paid out of this fund, 
as expenses of administration, the following items: 

(a) An allowance to himself for services, amounting to $ 100 00 

(b) An allowance for the services and disbursemeuts of the former 

spécial master, novir deceased, amouuting to 428 65 

(c) An allowance to the trustée for his services and disbursements, 

amounting to 2S5 00 

(d) An allowance to the trustee's attorney for his services and dis- 

bursements, amounting to 52C> 05 

A total of «1,339 70 

He also recommends that the proceeds of sale of each vessel con- 
tribute to this total, apportioning it according to the respective amounts 
for which each vessel sold. Thus apportioned, each vessel's share is 
as follows: 

Kesolute ?t75 20 

Oolumbia IST 49 

Carlos French 150 02 

H. M. FuUer liîO 44 

G. B. Martin 59 4:{ 

Shamrock 3 (!S 45 

R. G. Stoddard 40 0:î 

Victoria 14S 5S 

He further recommended that from the proceeds of sale of die tug 
Resolute there be paid a spécial fee of $75 to the trustee's attorney for 
spécial services rendered in relation to a claim against that vessel, as 
also expenditures amounting to $1,426.56 made by the trustée for that 
vessel while operating her, although he has furnished no itemized state- 
ment of the expenditures. 

The référée having asserted the right to receive a commission on ail 
disbursements made to libelants and maritime lienors of ail the vessels, 
the spécial master has recommended that the proportionate part of the 
referee's commission of 1 per cent, be paid from the proceeds of sale 
of the respective vessels. 

The spécial master has further recommended that, where the pro- 
ceeds of sale of any of the vessels are insufficient to pay in full those 
entitled to maritime liens thereon, such of the maritime lien claims as 
accrued within 40 days next prior to the date of the fîling of the péti- 
tion in bankruptcy be first paid, and that claims accruing within the 
12 months next prior to the beginning of said 40 days be then paid, 
and so on in successive 12-month periods, until the fund of the par- 
ticular vessel shall hâve become exhausted. 

In view of the fact that there is a large fund belonging to the estate 
in the hands of the trustée other than that obtained from the sale of 
the vessels, I am of the opinion that there should first be paid from the 
proceeds of sale the following amounts : 

Spécial master's services $100 00 

Former spécial master's services and expenses 428 63 

Expenses incurred by trustee's attorney 76 05 

AUowance recommended as compensation to the trustée for his serv- 
ices and expenses 285 00 

Total .$889 70 
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This total amount shall be contributed from the proceeds of each 
vessel in such proportion as the amount which the trustée receives as 
the net proceeds of sale of the particular vessel is found to bear to the 
whole amount received by him as trustée from the sale of ail the ves- 
sels. Therefore the spécial master's report will be confirmed to this ex- 
tent, and the order of distribution will be f ovmd in a later part of this 
opinion. 

It will also be confirmed, in so far as he has recommended the pay- 
ment of a fee for spécial services to the trustee's attomey out of the 
proceeds of sale of the tug Resolute, and the taxable costs recommend- 
ed for payment to the proctors of the several libelants. 

[1] The spécial master's report must be overruled, in so far as he 
has recommended payment, out of the proceeds of sale, to the trustee's 
attorney of the amount claimed for gênerai services rendered by him, 
the commissions claimed by the référée, and the expenses incurred by 
the receiver and trustée in operating the bankrupt's business subséquent 
to the commencement of bankruptcy proceedings. 

The trustée, however, must also be allowed his expenditures in so 
far as he paid the crews and employés of the several vessels for wages 
earned by them prior to July 25, 1913. The respective amounts of 
thèse wages chargeable to each vessel will be found in a later part of 
this opinion. 

Ail moneys earned by the vessels while being operated by the receiv- 
er and trustée properly belong to the gênerai fund of the estate, and 
that fund should be credited with such earnings, instead of the particu- 
lar vessel engaged in the earning. This being so, it would be unfair 
to charge any portion of the proceeds of sale with the cost of such 
opération, as it seems hardly probable that, had the results of the opéra- 
tion of the business by the receiver and trustée resulted in a profit, in- 
stead of showing a loss, the gênerai creditors would then be satisfied 
to permit the profit so made to inure to the benefit of the maritime lien 
claimants of such of the vessels as were engaged in producing such 
profit. Were there no gênerai fund sufficient to pay ail the expenses of 
administration, the court might be justified in obliging the maritime lien 
claimants to contribute thereto, from the proceeds of sale of the ves- 
sels, a greater amount than they are required hereby, in which event 
the judgment herein would naturally follow the rule stated in the fol- 
lowing cases : In re Cramond (D. C.) 145 Fed. 966 ; In re Sanford Fur- 
niture Mfg. Co. (D. C.) 126 Fed. 888 ; In re Baughman (D. C.) 163 Fed. 
669 — although none of those cases involved any question of maritime 
liens. 

[2] The gênerai rule to be foUowed in cases of this kind is as fol- 
lows : 

"Where a maritime lien exists, either a court of bankruptcy or of equity 
will enforce such a lien with the sauie efflect as would a court of admiralty." 
The Ironsides, Fed. Cas. No. 70G9 ; In re Scott, Fed. Cas. No. 12,517 ; In re 
Kirkland, Fed. Cas. No. 7842. 

Applying this rule in so far as it may be applied, I am of the opinion 
that the holders of maritime liens should not novv be asked to contribute 
more, inasmuch as they hâve already been obliged to contribute such a 
large amount from the proceeds of sale of the vessels to meet clerk's 
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f ees and the fées and expenses of the marshal, together with the allow - 
ances asked as compensation for the spécial masters and their disburse- 
ments and the allowance suggested for the services of the trustée. For 
this reason the gênerai fund in the hands of the trustée must be resort- 
ed to for the payaient of the other recommended expense items. 
[3] The spécial master's report contains this statement: 

"I shall assume that ail liens accruing within forty days prior to the 23d 
day of July, 1913, the commencement of bankruptcy proceedings, hâve préf- 
érence over the others, and are to be pald in full if the proceeds of the sale 
of the vessel are suffloient. This seems to be in accordance with the opinions 
of Judge Townsend and Judge Platt and the New Yorls décisions." 

Af ter discussing the cases he concludes with this statement : 
"Applying thèse principles, liens accruing between June 13 and July 22, 
1913, inclusive, wlU take precedence of ail others. Liens accruing after July 
22, 1912, wlll take precedence of ail prior liens, and liens accruing between 
July 23, 1911, and July 22, 1912, Inclusive, will take precedence of ail liens 
prior to them, and so as regards liens accruing between July 23, 1910, and 
July 22, 1911, inclusive." 

From thèse statements it will be noticed that the spécial master has 
first followed in part the "40-day" period rule, and then adopted a "12- 
month" period rule, while the "40-day" rule sanctioned by Judge Brown 
in The Proceeds of The Gratitude (D. C.) 42 Fed. 299, and followed by 
Judge Hough in The Glen Island (D. C.) 194 Fed. 744, intended suc- 
cessive "40-day" periods, and the "yearly rule" where applied as in The 
Philomena (D. C.) 200 Fed. 873, and in The Bethulia (D. C.) 200 Fed. 
876, referred to calendar years, so that the spécial master has not fol- 
lowed either of thèse rules as they are ordinarily understood and ap- 
plied. 

The Fred E. Ives, whose home port was New Haven, was also own- 
ed by the bankrupt, and was a companion tug to the Resolute. The 
Ives, for several years previous to her seizure, had, like the Resolute, 
been engaged in towing barges and other craft in the waters of Long 
Island Sound, making trips from as far east as Providence, R. L, to as 
far west as the New Jersey coast. 

Libels having been filed against the Ives, she was arrested by the 
marshal of this district at the port of New London, just one week be- 
fore the day the bankrupt filed its pétition in bankruptcy. A decree 
was obtained against her, as the resuit of which she was sold and the 
avails of sale paid into the registry of this court. The bankrupt's trus- 
tée then filed a disclaimer of any interest in the sale fund on account 
of the large number of maritime liens against her. 

The commissioner, who was appointed to ascertain and report the 
amount of the maritime liens against the Ives, their right to priority, 
and their conséquent order of payment out of the fund obtained by her 
sale, filed his report in this court, and the same was af terwards confirm- 
ed, and the fund disbursed in accordance with the commissioner's rec- 
ommendations. 

Referring to the matter of priority of the several maritime liens and 
the order of their payment, the commissioner expressed himself in the 
f ollowing language : 

"The theory upon which ail thèse rules are predicated, whether It be the 
so-called 'voyage rule,' the 'season rule,' the '40-day rule,' the '30-day rule,' or 
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the "yearly raie,' Is that the vessel should be allowed sufficlent time wlierein 
to earn her freight and pay her blUs before belng seized and held for the debt ; 
and thls, of course, carries with it the further idea that, the larger the bill, 
the more time should be allowed the vessel. * * • The Ives was not a 
harbor tug, withln the meaning of that term as appUed in the Cases of The 
Gratitude and The Glen Island, both of which tugs were engaged in and 
about the harbor of New York, whlle the Ives was engaged in Interstate com- 
merce. Consequently, no prineiple of law enunciated in those décisions will 
be violated if the '4(>-day rule' be not foUowed hère. * * • By applying 
the 'yearly rule,' which in this case is practically the 'season rule,' most jus- 
tice will be done to ail parties, as thereunder ail who furnished supplies and 
did repairs to the Ives from January 1, 1913, up to the time the marshal ar- 
rested her (ail thèse claims being of equal rank), will be permltted to share 
pro rata in the fund in proportion to thelr several claims accruing during this 
period, as the fund is insufflcient to pay In full items of debt contracted dur- 
ing that time. * • * If, however, there were suflBcient funds to pay in 
full ail claims accruing during the year 1913, and more, the excess thereof 
should be flrst shared in by those whose claims accrued during the year 1912, 
and any overplus remaining thereafter should be flrst shared in by those 
whose claims accrued during the previous year, and so on until the whole 
fund would be used in settlement of the claims allowed ; claims of equal rank 
to be treated alike, and claims founded on a tort, as of damages arising out 
of collision by or through the négligence of the tug, to bave préférence over 
earlier contractual claims for supplies furnished in accordance with the rule 
laid down in the case of The John G. Stevens, 170 U. S. 113 [18 Sup. Ct. 544, 
42 L. Ed. 969]. • • • » 

If the court should adopt the "40-day period" rule recommended by 
the spécial master in this case, it would mean that two very large 
claims against the Resolute, viz., Tietjen & Lang Dry Dock Company 
and James Shewan & Sons for repairs and materials furnished her 
during February, 1913 (and without which it would hâve been impos- 
sible for that vessel to hâve continued in her work), would be paid in 
part only, instead of in full, whereas supplies of much less import fur- 
nished her during the 40-day period recommended by the spécial mas- 
ter would be paid in full. The same would be the case with référence 
to the G. B. Martin and the E. G. Stoddard, against which vessels R. S. 
Bushey has a large bill for repairs made during January, 1913. 

In view of the fact that the maritime lien claims against the vessels 
of the bankrupt's fleet herein concerned are like those which were 
filed against the Ives, both in their nature and point of time when they 
accrued, it will tend to uniformity if the rule adopted by the commis- 
sioner in the Ives Case be f oUowed in this. Theref ore the report of the 
spécial master must be overruled on this point, and the fund shall be 
distributed in the f ollowing manner : 

First. There shall be paid from the avails of sale of ail the vessels 
the items of administration expense hereinbefore allowed, amounting 
to $889.70, each vessel to share in the payment in the proportion indi- 
cated, to wit: 

Kesolute $314 93 

Columbia 91 39 

H. M. l\iller 100 04 

Shamrock 108 68 

Victoria 98 80 

G. B. Martin 39 52 

Carlos French 103 74 

E. G. Stoddard . 32 60 

220 F.— 14 
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Second. The trustée shall reimburse himself out of the avails of 
sale of each vessel for the amount wliich he paid to its crew and em- 
ployés as wages earned prior to July 25, 1913, as foUovvs: 

Resolute $378 .58 

Oolumbia 12 00 

Shamrock 12 00 

Victoria 12 00 

Carlos French ô(' 00 

H. M. Fuller 5(î «' 

a. B. Martin 56 00 

E. G. Stoddard 52 00 

Third. The trustee's attorney shall receive from the avails of sale 
of the tug Resolute a fee of $75 for spécial services rendered that 
vessel. 

Fourth. After the above-mentioned déductions are made, the re- 
maining avails of sale of the several vessels shall be disbursed as 
follows : 

1. In payment of the costs allowed by the spécial master to the 
several proctors. 

2. In payment of ail maritime lien claims in full, where the avails 
of the particular vessel will permit this to be done. 

3. In cases where the avails of sale of the particular vessel prove in- 
sufficient to pay ail maritime lien claims in full then, in so far as is pos- 
sible, those which accrued during the year 1913 shall be paid in full, 
and the excess of the avails of sale thereafter remaining, if any, shall 
be then shared in by those whose liens accrued during the year 1912, 
and when thèse are paid in full then to lienholders of the next previous 
year, and so on until the whole fund of the particular vessel is exhaust- 
ed in the payment of such claims. 

4. In cases where the fund shall be found insufficient to pay in full 
ail lien claims of equal degree accruing during the particular year, then 
the fund is to be prorated between said lien claimants. Lien claims 
founded on a tort are, however, to rank liens for supplies or materials 
of a prior date, and therefore are to be first paid in full where pos- 
sible. 

5. Whatever balance remains after making the above payments must 
be turned over to the trustée as représentative of the owner and shall 
become a part of the gênerai fund of the estate. 



UNITED STATES v. EUROEDB et aL 
(District Court, S. D. New York.) 

1. CONSPIBACT <S=>43 — AeBBSI COMPLAINT EXAMINATION. 

Eev. st. § 1014 (Comp. St. 1913, § 1674), provides that an oflender may 
be arrested and imprisoned or bailed by a commissioner, agreeable to the 
usual mode of process against offenders In the state where accused has 
been found, and Code Cr. Proc. N. Y. § 149, concerning proceedings before 
a committing magistrate, provides that dépositions on which a warrant 
Is issued must set forth the facts teiidiug to establish the commission of 
the t'rime, and defendant's guilt. Held, that where a complaint on which 

®=3For other cases ses same topic & KEY-NUMBEK iQ ail Key-Numbered Digests & Indexes 
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aceusefl was arrested on information and belief charged tliat he did un- 
lawfully, etc., conspire to defraud tlie United States, and to effect tbe ob- 
ject of the conspiracy défendants bad an interview in the city of New 
Yorlc on December 31, 1914, and that the source of deponent's informa- 
tion and the grounds of bis belief as to the facts were an officiai investi- 
gation, the diselosure of wbich would be eontrary to public policy and in- 
jurions to the government's case, but would be presented in fuU at the 
hearing of the complaint, was fatally détective for failure to show in 
vvhat respect the overt act constituted a violation of lavv. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84- 
99; Dec. Dig. <2=:»43.] 

2. Cbiminal Law <g=521.3 — Ihsufficient Complaint — Pbeliminakt Examina - 
TioN — Waivek. 

Accused by waiving preliminary examination did not waive his right 
to object that the complaint on which he was arrested failed to state an 
offense. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 431-433 ; 
Dec. Dig. ©=213.] 

Application by Cari Ruroede, impleaded, etc., for discharge on 
habeas corpus. Writ sustained, and prisoner discharged. 

H. Snovvden Marshall, U. S. Atty., of New York City. 
Charles A. Oberwager, of New York City, for défendants. 

AUGUSTUS N. HAND, District Judge. [1] The prisoner was ar- 
rested upon a complaint by the Acting Division Superintendent of the 
Department of Justice, which stated: 

"On information and belief that on or about the 15th day of November, 
1914, the above-named défendants * • * unlawfuUy, willfuUy, knowLngly 
and feloniously did conspire to defraud the United States and to effect the 
object of the said conspiracy the défendant Carl Ruroede did on the 31st 
day of December, 1913, at the city of New York * * * hâve an Interview 
with the défendant John Aucher against the peace of the United States and 
their dignity and eontrary to the form of the statute of the United States 
in such case made and provided. 

"The source of deponent's information and the grounds for his belief as 
to the facts hereln are based upon an officiai Investigation thereof to dis- 
close the nature of which would be eontrary to public policy and would be 
injurious to the government's case and the same will be presented in full 
at the hearing upon this complaint." 

The warrant issued by the commissioner for the arrest of Ruroede 
follows the exact language of the complaint in the description of the 
crime and the overt act. 

The accused appeared before the commissioner and waived exam- 
ination. He now cornes before me on a writ of habeas corpus and 
seeks a discharge upon the ground that the complaint allèges no facts 
constituting a crime. 

It is true that numerous cases hold that less précision is necessary 
upon an affidavit for commitment than in the case of an indictment; 
but nevertheless I think the rule is fundamental to the common law 
that a prisoner is entitled at ail times to be apprised of the crime of 
which he is accused, and also of the acts charged constituting that 
crime. 

^=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexer 
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It is to be observed Ihat section 1014 of the Revised Statutes, under 
which the proceeding for the arrest of Ruroede was taken, provides 
that the offender may "by any commissioner * * * and agreeably 
to the usual mode of processs against offenders in such state (refer- 
ring to the state where the accused has been found), and at the ex- 
pense of the United States, be arrested and imprisoned, or bailed, as 
the case may be, for trial before such court of the United States as 
by law has cognizance of the ofifense." 

The late Judge Addison Brown, in the case of United States v. 
Greene (D. C.) 100 Fed. 941, following the opinion of Mr. Justice 
Curtis of the Suprême Court of the United States in the old case of 
United States v. Rundlett, 2 Curt. 41, Fed. Cas. No. 16,208, held 
that it was the effect of section 1014 to assimilate ail proceedings for 
holding accused prisoners to answcr before a court of the United 
States to proceedings had for similar purposes by laws of the state 
where the proceedings might take place. 

Section 149 of the Code of Criminal Procédure of the state of New 
York, referring to proceedings before a committing magistrate, pro- 
vides that the dépositions upon which the warrant is issued "must set 
forth the facts * * * tending to establish the commission of the 
crime and the guilt of the défendant." 

In the case of United States v. Greene, supra, Judge Brown held 
that where there had been an indictment in another district, and the 
United States had applied for a removal to that district under section 
1014 of the Revised Statutes, there must be an independent proceed- 
ing before the commissioner in the jurisdiction from which the pris- 
oner was sought to be removed for the purpose of ascertaining whether 
there was sufficient ground to commit and remove him. Judge Brown 
further held that an allégation, in the indictment in the foreign state 
(which paper was offered in évidence, as the sole basis for comniit- 
ment), that the prisoner conspired to defraud the United States and 
as an overt act presented to a disbursing officer of the government 
fraudulent claims without any statement showing in what respect such 
claims were fraudulent, or any evidential facts or circumstances from 
which fraud could be found, was a defective allégation, and the court 
must discharge the accused. That case, where the indictment was 
treated as having the force of an affidavit before a committing magis- 
trate, is a direct authority in this court for the position I hâve in- 
dicated, namely, that the overt act alleged must be connected with the 
crime in such a way as to indicate that a criminal act was performed. 

As was said by Judge Andrews of the New York Court of Appeals 
in the extradition case of People ex rel. Lawrence v. Brady, 56 N. 
Y. 182, cited by the counsel for the accused : 

"It îs a reasonable rule, supportée! by obvious considérations of Justice anrl 
policy, that when a surrender is sought upon pioof, by affldavit, of a criiue, 
the offense should be distinctly and plainly charged." 

As was said in the case of United States v. Cruikshank, 92 U. S. 
at page 557, 23 L. Ed. 588 : 

"In criminal cases, prosecuted under the laws of the United States, the 
accused has the constitutional right 'to be informed of the nature and caust 
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of the accusation.' Amend. 6. In United States v. Mills, 7 Pet 142 [8 L. 
Ed. 636], this was construed to mean that the indictment must set forth the 
ofCense 'with clearness and ail necessary certainty, to apprise the accused of 
the crime with which he stands charged.' * * » The object of the indict- 
ment Is: First, to furnish the accused with such a description of the charge 
against him as wlll enable him to make his défense, and avail himself of 
his conviction or acquittai for protection against a further prosecution for 
the same cause ; and, second, to Inform the court of the facts alleged, so 
that It may décide whether they are sufflcient In law to support a conviction, 
i)C one should be had. For this, facts are to be stated, not conclusions of 
law alone. A crime is made up of acts and intent, and thèse must be set 
forth in the indictment, with reasonable particularity of time, place, and cir- 
cumstances. 

"It is a crime to steal goods and chattels ; but an indictment would be bad 
that did not specify with some degree of certainty the articles stolen. This, 
because the accused must be advised of the essential particulars of the charge 
against him, and the court must be able to décide whether the property taken 
was such as was the subject of larceny." 

See, also, U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 
516. 

The aiïidavit in this case, while it does state the crime of conspir- 
ing to defraud the United States and does state an act which may 
hâve been an overt act in the commission of that crime, nowhere states 
any facts indicating in what respect the overt act constituted a vio- 
lation of the law. This seems to me a fatal error on the face of the 
complaint, and, unless cured in some way, I am required to sustain 
the writ of habeas corpus. 

[2] It is urged, however, by the United States attomey, that, in- 
asmuch as the prisoner at the hearing before the commissioner waived 
examination, he is debarred now from complaining of his confine- 
ment pending an investigation by the grand jury. There is no doubt 
that a waiver of examination does debar a prisoner from thereafter 
questioning informalities or technical objections to the regularity of 
the proceeding ; but I do not think that any cases cited by the United 
States attorney hâve gone so far as to hold that a waiver of examina- 
tion cured a complaint which upon its face discloses no facts indicat- 
ing the commission of a crime. While the government in any case 
is justified as far as possible in keeping secret its évidence until a mat- 
ter has been submitted to the grand jury, it cannot, I think, sustain 
a warrant of arrest for any reason or under any circumstances, where 
neither the warrant nor the complaint state facts constituting the crime 
that is charged, even though the prisoner has at the hearing waived 
examination. His waiver will prevent him, as I hâve heretofore said, 
from objecting to informalities or irregularities in the warrant or in 
the complaint; but it does not, I think, debar him from attacking a 
process which does not upon its face state the facts which constitute 
the crime charged. The meaning of the waiver is, I think, simply 
this : The prisoner has a right to hâve évidence produced in support 
of the complaint and to produce évidence on his part in answer there- 
to ; in other words, to hâve the benent of a preliminary examination. 
If he does not désire to hâve it and waives it, he cannot thereafter 
claim that he should hâve had it. In other words, the waiver is as 
broad as the privilège and nothing more. He has never by any con- 
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duct of his waived the right to object to the fact of being held upon 
a complaint which states no cause of action and upon a process whicb 
is, therefore, void. 

In the case of In re Mallison, 36 Kan. 725, 14 Pac. 144, cited by 
the United States attorney, it was held that the waiver of a prelim- 
inary examination amounted to a waiver of the right to bail and also 
of the right to hâve the facts of the alleged offense examined into on 
a writ of habeas corpus. 

The case of Benjamin v. State of Florida, 25 Fia. 675, 6 South. 
433, also cited by the prosecution, correctly holds that, where a prelim- 
inary examination is waived by the prisoner and the waiver accepted 
by the rnagistrate, the prisoner is precluded thereafter from "'assert- 
ing in any subséquent proceeding anything he could not hâve asserted 
if the examination had taken place, or, in other words, he is at least 
in the same situation as he would be had an examination taken place ; 
he cannot for his own advantage say that the examination did not 
take place, and on that ground attack the conimitment which the niag- 
istrate may hâve adjudged. * * * " 

In that case, however, it was distinctly held by the Suprême Court 
of Florida that the prisoner did not by waiving examination bar his 
right to apply for bail or to hâve a full inquiry upon a writ of habeas 
corpus into the facts of the case. The Florida case is therefore not 
an authority in any respect for the position urged by the United States 
attorney and seems to me quite contrary to the views he urges. In- 
deed, I think it goes too far in apparently holding that after a waiver 
of examination the accused may on a writ of habeas corpus coturo- 
vert facts which are stated in a complaint that is good upon its face. 

The case of People ex rel. Perkins v. Moss, 187 N. Y. 410, 80 N. 
E. 383, 11 L. R. A. (N. S.)_ 528, 10 Ann. Ca«. 309, correctly states 
the law. The court there said: 

"If the information, vvhieh was laid before the niaglstrate, furnislied uo 
légal évidence of tUe commission of a crime by the relater, then he was 
lllegally restrained of his liberty. If the facts shown did not warrant an 
inference by the magistrale of the existence of probable cause to believe that 
the crime charged had been commltted, he was without jurlsdlction to cause 
the arrest of the relater, and the latter was eutitled to resort at once for his 
protection to the writ of habeas corpus. ♦ * * He was not obllged to 
await an examination before the rnagistrate. ïhe provision of the statute, 
in that respect, was for his beneflt; in order that he mlght be inforined 
of the charge and that he mlght hâve the opportunlty to examine the wltness- 
es and to make any statement in relation to the charge. * * * He couid 
waive thèse proceedlngs, however, and immediately sue out the writs, that 
the legality of his détention under arrest might be Inquired into. • • • "■ 

The writ must be sustained, and the prisoner discharged. 
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UMTED STATKS v. ATCHISON, T. .^ S. F. RT. CO. 

(District Court, S. D. California, S. D. January 14, 1015.) 

Railroads <£=>254 — Opération — Safety Appliance Act — Hauling fcib Re- 

PAIK — "NECESSABY." 

An Interstate carrier, which moved from a transfer track to its repair 
track, In tlie same city, a car whose automatic coupling was eut of re- 
I)air, so that a man had to go between the ends of the cars to uncouple it, 
is not relieved from the penalty under the Railroad Safety Appliance 
Act (Act March 2, 1893, c. 196, 27 Stat. 531), by the amendment thereto 
by Act April 14, 1910, c. 160, 36 Stat 299, § 4 (Comp. St. 1913, § 8621), 
providing that, if the safety appliance équipaient becomes defective while 
in use, the car may be hauled to the nearest avallable point where re- 
pairs can be made, if such movement is "necessary" to make such repairs, 
and they cannot be made except at such repair point, where it appears 
that the repairman could hâve gone to the transfer track to make the 
necessary repairs, or they could hâve been made by switchmen if they 
had had the proper appliances, since the requirement of the statute that 
the movement must be "necessary" will not be held to mean only that It 
be convenient or expédient. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 764-772 ; Dec. 
Dig. <S=>254. 

For other définitions, see Words and Phrases, First and Second Séries, 
Necessary.] 

Action by the United States of America against the Atchison, Tope- 
ka & Santa Fé Railway Company to enf orce a penalty for violation of 
the Safety Appliance Act. On trial to the court upon an agreed state- 
ment of facts. Judgment entered for plaintiff. 

Albert Schoonover, U. S. Atty., and H. R. Archbald, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

E. W. Camp, U. T. Clotfelter, and Paul Burks, ail of Los Angeles, 
Cal., for défendant. 

BLEDSOE, District Judge. This is an action tried before and sub- 
mitted to the court upon an agreed statement of facts. The plaintifï 
asks for a judgment of $100, as against the défendant, because of an 
alleged violation of the Safety Appliance Act of Congress, in that the 
said défendant hauled on its line of railroad, over a part of a through 
highway of Interstate commerce, a certain freight car, which said 
f reight car was out of repair, in that the uncoupling chain on one end 
of said car was disconnected from the coupler, thus necessitating a man 
going between the ends of the cars to couple or uncouple them. 

In the agreed statement of facts, among other things not material to 
a detennination of the cause, it is stipulated that the railway of the 
défendant is, and was, efficiently managed and operated in accord with 
the best-known custom and usage prevailing among well-operated rail- 
ways ; that in the city of San Diego, wherein the alleged violation of 
the Safety Appliance Act occurred, a certain transfer track, upon which 
was situate the car in question, was a little over one mile distant from 
a certain track known as the "D street repair track," which latter track 
was set apart and used for the accommodation of, and upon which il 
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was the practice to place, ail cars which were in need of repairs of a 
character which could be made at San Djego ; that défendant maintain- 
ed a regular force of car inspectors and repairmen in its yard at its 
said repair track, but did not regularly maintain any such car inspectors 
or repairmen at any point upon the aforesaid transfer track, it being 
the practice to send a car inspecter from the said repair track to inspect 
cars upon the said transfer track before moving them, and it being the 
practice to make ail repairs which could be made at San Diego on said 
repair track ; that it was def endant's practice to inspect ail cars placed 
upon said transfer track before accepting delivery of the same, and 
that the car in question, before delivery of the same was accepted, was 
so inspected and found to be in ail respects, as required by the acts of 
Congress, in proper condition of repair; that after said car had been 
so inspected and found to be in proper condition of repair, but before 
it had been removed therefrom, some person unknown to the défend- 
ant, and not in its employ, and without its knowledge, aid, or consent, 
removed from the coupler upon one end of the said car a devis pin and 
devis (being a familiar device and used for the purpose of Connecting 
the uncoupling lever and chain, connected with and constituting a part 
of the automatic coupler, with which said car was equipped) ; that 
thereafter, and after a switching engine of the défendant had reached 
said transfer track, and after some employé of the défendant had dis- 
covered the removal of the said devis pin and devis, whereby the un- 
coupling chain on one end of said car was disconnected from the cou- 
oler thereof, said car was moved by the said switching engine of the 
défendant to a distance of P/io miles, above referred to, from said 
transfer track to defendant's said repair track, "for the sole purpose of 
making such repair there." 

It is then stipulated that it would hâve been possible to send a repair- 
man from said repair track to said transfer track with tools and mate- 
rials of a character necessary to make sjuch repairs, which said repairs 
could also hâve been made by the switching crew which had been sent 
to move said car from said transfer track, if the members thereof had 
had in their possession, or upon their engine (as they did not hâve at 
said time or place), any devis and devis pin of the size, type, and kind 
necessary to make such repairs. 

It is provided in the Safety Appliance Act, as amended, that a com- 
mon carrier hauling on its line any car "not equipped with couplers, 
coupling automatically by impact, and which can be uncoupled without 
the necessity of men going between the ends of the cars," shall be lia- 
ble for the penalty sued for herein, and it is conceded that the défend- 
ant herein is liable as for an infraction of that statutory provision, but 
the daim is made that it is exempt from punishment therefor, because 
of the remédiai amendment ingrafted upon the Safety Appliance Act 
in 1910 (36 Stat. 299), whereby it was provided that : 

"Where any car shall hâve been properly equipped, as provided in this act 
and the other acts mentioned herein, and such equipment shall hâve become 
defective or insecure while such car was being used by such carrier upon its 
line of railroad, such car may be hauled from the place where such equip- 
ment was first discovered to be defective * * * or insecure to the nearest 
available point where such car can be repaired, without liability for the pénal- 
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ties imposed, * * * if such movement is necessary to make such repairs 
and such repairs cannot be made except at such repair point." 

The sole question in the case, which is of importance because of the 
principle rather than of the amount involved, is whether or not, upon 
the discovery of an inhibited defect in the equipment of a car, the com- 
mon carrier may haul the car in the usual and ordinary way f rom the 
place where the defect is first discovered to the nearest place where such 
repairs as are necessary, because of the existence of such defect, are 
usually and ordinarily made, in spite of the fact that with but little, if 
any, inconvenience or interférence with the practicable opération of 
the carrier's business, such repair could hâve been made upon the 
ground, and without any necessity of moving the car or subjecting em- 
ployés of the carrier to risk of injury. Mr. Justice Moody, of the Unit- 
ed States Suprême Court, in construing the Safety Appliance Act, 
said: 

"There is no escape from the meaning of thèse words. Bxplanation cannot 
clarify them, and ought not to be employed to confuse them or lessen their 
significance. The obvious purpose of the Législature was to supplant the 
qualiiied duty of the common law with an absolute duty deemed by it more 
just." St. Louis, Iron Mountain & S. Bailway Co. v. Taylor, 210 U. S. 281, 28 
Sup. et. 616, 52 L. Ed. 1061. 

It is apparent to me from a careful reading of the Safety Appliance 
Act, together with its amendments, that Congress intended that an "ab- 
solute" duty was to be cast upon common carriers operating the usual 
instrumentalities of interstate commerce; that such absolute duty re- 
quired of such common carriers the doing of the certain précise definite 
things specified in the statute; that the considérations impelUng the 
requirement of thèse things were those looking to human safety and the 
protection of the lives of the thousands of employés engaged in and 
about the work incident to the carrying on of interstate commerce. 
Under such circumstances this court feels that considérations of "con- 
venience," "practicability," or "expediency" should not be permitted to 
fritter away or lessen the most commendable purpose of the act in 
question, and that a défendant should not be permitted to claim the 
benefit of the remédiai amendment above referred to, unless such de- 
fendant clearly and indisputably brings itself within the purview there- 
of. If such be the correct and rational interprétation of the entire act, 
then in order that the movement of a car, such as is involved herein, 
can be justified, it must be shown by the carrier that such movement 
was necessary, in order that the required repairs might be made, and 
that such repairs could not be made except at the repair point to which 
the car was moved. It will not suffice, in my judgment, to hold that 
the word "necessary" is the substantial équivalent of "convenient," or 
that it should be qualified by the phrases "practicably" or "economical- 
ly" ; so to hold would be to place convenience, practicability, and econ- 
omy above human life, and that this court will not do. 

It is clearly apparent, from the agreed statement of facts, that it 
would hâve been very easy for the défendant to hâve sent an appropri- 
ate repairman from its repair track to the transfer track, where the 
car in question was standing. It would hâve been equally easy, or pos- 
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sibly less so, if the engine had been made use of , for the switching crew 
to hâve sent to the repair track for the materials necessary to effectuate 
an adéquate repair. It is suggested in the agreed statement of facls 
that the crew did not hâve in their possession, or upon their engine, a 
devis and devis pin of the size, type, and Icind necessary to make the 
required repairs. It does not appear, however, that they did not hâve 
in some other place, to wit, upon the other end of the car in question, 
such devis, or that they did not hâve at hand a différent sized devis 
or other instrumentality which could hâve, been used for the précise 
repair then necessary. In any event, it does not appeal to the court 
that the movement of the car complained of by the government was 
necessary, in order that the repair could be made, nor that the repair 
could not, consistently w^ith a proper opération of defendant's raihvay 
even, hâve been made, at the point where the defect wras originally dis- 
covered. 

Findings being unnecessary, judgment will be entered as prayed for 
by plaintiff. 



In re JOHNSTON et al. 
(District Court, S. D. California, S. D. February 1, 1915.) 

1. Chattel Mortgaqes ©=63 — Execution — Affidavit Accompanting In- 

strument. 

• Uncler Clv. Code Cal. § 2957. providing that a mortgage of Personal 
property is void as against creditors, unless accompanied by the alflila-iit 
of ail the parties thereto that it is made in good faith, and without aiiy 
design to hinder, delay, or defraud creditors, if the oath of the parties is 
taken by a compétent officiai, who certifies thereto, their signatures to the 
affidavit are unnecessary. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. §§ 12.ô- 
135 ; Dec. Dig. ®=»63.] 

2. Chattel Mortgages <S=>63 — Execution — Affidavit Accomfantino In- 

STRUMEuXT — "Affidavit." 

Under Civ. Code Cal. § 2957, where chattel mortgagors neither signed 
an allidavit that the mortgage vyas not made to hinder and defraud cred- 
itors, nor were sworn to that effect, it did not render the instrument 
valid that they went before a notary public for the purpose and with the 
intent of performing every act required by law to make the instrumeut 
a valid mortgage, especially in vlew of Code Civ. Proe. Cal. § 2003, de- 
finiog an "affidavit" as a written déclaration under oath. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. §§ 125- 
135; Dec. Dig. ■S^'Ga. 

For other définitions, see Words and Phrases, First and Second Séries, 
Afiidavit.] 

S. Chattel Mortgages <g=>6S— -Execution — Affidavit Accoi.[pa>'ti.\o In- 
strument. 

Where chattel mortgagors did not sign the affidavit required by Civ. 
Code Cal. § 2957, that the mortgage was not given to hinder or defraud 
creditors, the notary public's certificate that they were duly sworn and 
deposed that it was not so given was not conelusive that they made the 
necessary oath, especially in view of Code Civ. Proc. Cal. § 1978, provid- 
ing that no évidence is by law made conelusive or unanswerable, uuless 
so declared by that Code, and section 1920, providing that entrios of pub- 
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lie officiais in booUs or records are merely prima fade evWence of the 
fficts tlierein stated. 

[Bd. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 125^ 
135; Dec. Dig. @=>63.] 

In Bankruptcy. In the matter of Carrie Johnston and another, bank- 
rupts. Proceeding to review an order of the référée. Order annulled, 
and matter again referred to the référée, with instructions. 

Wm. M. Morse, Jr., of Los Angeles, Cal., for bankrupt. 
W. T. Craig, of Los Angeles, Cal., for certain créditons. 

BLEDSOE, District Judge. This is a review of an order made by 
the référée in bankruptcy in the above-entitled proceeding, allowing as 
valid a certain chattel mortgage given by the said bankrupts upon Per- 
sonal property belonging to them, and decreeing that the owner and 
holder of said mortgage had a right to foreclose the same, as against the 
trustée in bankruptcy. 

The sole question in the case arises out of a requirement of the Civil 
Code of the state of California. By section 29.Ï7 of said Code it is 
provided that a mortgage of personal property is void as against credi- 
tors of the mortgagors and subséquent purchascrs and incumbrancers 
of the property in good faith and for value, unless: (1) It is accom- 
panied by the affidavit of ail the parties thereto that it is made in good 
faith and without any design to hinder, delay, or defraud creditors; 
and (2) it is acknowledged or proved, certifiée!, and recorded in hke 
manner as grants of real property. The mortgage in question was 
given to secure the payment of a subsisting indebtedness owed by the 
mortgagors to the mortgagee, and was duly and reguiarly signed and 
p.cknowledged as required by section 2957. With respect to the affi- 
davit mentioned in said section, however, the mortgage contained mere- 
iy the f ollowing statement or certificate : 
"State of California, City of Los Angeles — ss.: 

•'Carrie L. Jobnston and Hattie B. Davies, mortgagors In foregoing mort- 
gage named, and Snrah Rabin, the mortgagee in said mortgage named, each 
being dul.y sworn, each. for himself, dotb dépose and say: That the afore- 
said mortgage is made in good faith, and without any design to hinder, delay, 
or defraud any creditor or creditors. Sarah Rabin. 

"Subscribed and sworn to before me this 3d day of ITebruary, 1914. 
"[Seal.] Blizabeth F. Hillman, 

"Notary Public in and for said County, State of California." 

[1] It thus appears that, though there is a certificate appended to 
the mortgage certifying that the two mortgagors and the mortgagee, 
after each had been duly sworn, did make the oath required by the 
statute, only the mortgagee named therein actually signed said oath or 
aiïîdavit. It bas been held, however, conformably to the gênerai cur- 
rent of authority, that the signatures of the parties to the affidavit are 
unnecessary, it being sufficient if the oath be taken by a compétent of- 
ficiai certifying to the same (Ede v. Johnson, 15 Cal. 53) ; and counsel 
for the trustée herein, who asked for a review of the ruling of the réf- 
érée, do not contend such is not the law. 

[2] Th." claim is made, however, and évidence was introduced before 
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the référée in support thereof, that the mortgagors actually failcd to 
take the oath required by the section of the Code above referred to, and 
that the certificate of the notary to the effect that they had taken siicli 
oath is in truth and in fact a false statement. The référée apparently 
declined to make a finding with respect to the question as to whether 
or not the said mortgagors did take the oath as required, but did make 
a finding, upon which he held the mortgage to be valid, substantially 
as follows: 

That, on the day In question, the said mortgagors and the said mortgagee 
went to the office of the notary public above mentioned, and that "each of 
said persons appeared personally before said notary publie at her office, for 
the purpose of, and with the Intent to do and perform each and every act 
required by law to be done and performed by them, and each of them, to 
make said Instrument a valid chattel mortgage, and also to hâve said notary 
public do and perform each and every act re*iulred by law to be done by her 
as sueh notary public to make said instrument a valid mortgage upon the Per- 
sonal property therein described, and thereupon the said notary public sub- 
scribed her name as such notary, and afflxed her notarial seal," etc. 

The trustée had asserted that the instrument was not a valid chattel 
mortgage, and upon the hearing of the matter évidence seems to hâve 
been admitted on both sides with respect to the question of whether or 
not the mortgagors did, as a matter of fact, make the oath required of 
them, and which was certified by the notary public as having been made 
by them. Under thèse circumstances, in my judgment, the référée 
should hâve made a finding in answer to such question, and upon such 
finding determined the validity or invalidity of the mortgage, as the 
case might be. 

Section 2957, supra, requires that the afiîdavit of ail the parties to 
the mortgage, with respect to the facts mentioned, shall accompany 
the mortgage. Section 2003 of the Code of Civil Procédure defines an 
"affidavit" as a "written déclaration under oath." Such, indeed, is the 
gênerai définition of the term. 2 Cyc. 4. So it has been held that, in 
order for an affidavit to be valid for any purpose, it must be sworn 
to. 2 Cyc. 16. 

[3] The referee's finding is not that the mortgagors made the neces- 
sary oath, but that, merely intending to do everything necessai-y to 
make a valid chattel mortgage (without, however, in any way so in- 
dicating to the notary), they are conclusively presumed to hâve made 
oath to the statement required by the statute, solely because the notary 
has certified that they did. So to hold would be to sacrifice substance 
for form. The Législature evidently intended that a chattel mortgage 
should not be valid, as against creditors at least (and it will be remem- 
bered that the trustée in virtue of the provisions of section 47 of the 
Bankruptcy Act [Act July 1, 1898, c. 541, 30 Stat. 557 (Comp. St. 
1913, § 9631)] occupies the position of a judgment creditor), unless cer- 
tain facts specified in the statute in question were given verity by the 
solemnity of an oath; it was not intended that the parties to such in- 
strument might create a valid mortgage without submitting themselves 
to the pains and penalties of perjury in the event the facts were falsely 
stated by them. It is apparent that no prosecution for perjury could 
possibly be predicated upon the transaction as delineated in the referee"s 
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findings, even if everything supposedly sworn to had been known to be 
false by the parties. In spite of their gênerai purpose in appearing be- 
fore the notary, and in spite of her formai certificate that they were in 
fact sworn, their f ailure in some way to make oath to the facts required 
by the statute would hâve been a complète défense to them in a prosecu- 
tion for perjury as for making a false oath. 

The conclusion of the référée, if I understand it, seems to be based 
upon the theory that the certificate of the notary, as to what was donc 
by the parties after they came to her office, is conclusive. Section 1978 
of the Code of Civil Procédure, however, provides that : 

"Ko évidence is by law made conclusive or unanswerable, unless so de- 
clared by tbis Code." 

Not only is there no section in the Code, to which my attention bas 
been called, which déclares the certificate of the notary, given under 
such circumstances, to be conclusive évidence of the truth and correct- 
ness of the facts therein stated, but, on the contrary, section 1920 of the 
same Code provides that entries of public officiais in books or records 
(of which the entry in question would be one) are merely prima facie 
évidence of the facts stated therein. It is true, without doubt, that it 
would require considérable, yea almost conclusive, évidence to over- 
come the certificate of the notary (Pickens v. Knisely, 29 W. Va. 1, 11 
S. E. 932, 6 Am. St. Rep. 622), but that, as a matter of law, it may be 
overcome, and the truth shown, seems to me to be beyond question (1 
Cyc. 618 ; Pickens v. Knisely, supra). 

There is a line of cases, of which Le Mesnager v. Hamilton, 101 
Cal. 532, 35 Pac. 1054, 40 Am. St. Rep. 81, is one, holding that, where 
a person actually appears before a notary and makes "some kind of an 
acknowledgment," the certificate of the officer would be conclusive, in 
favor of a purchaser in good faith, that such person actually made the 
acknowledgment certified to; however, this rule seems to be Hmited 
to cases of acknowledgment made by married women under statutes 
where the acknowledgment is regarded as a "part of the exécution of 
the instrument itself." In ordinary cases, of course, the acknowledg- 
ment and certificate thereof are necessary only as a means of securing 
recordation of the instrument and do not affect its validity. In the case 
of an ordinary certificate of acknowledgment (and a certificate of the 
administration of an oath would stand upon the same footing), it has 
been held by the Suprême Court of California, citing the sections of the 
Code referred to hereinabove, and differentiating the Le Mesnager 
Case, supra, that the certificate is only prima facie évidence of the 
facts recited therein. Moore v. Hopkins, 83 Cal. 270, 23 Pac. 318, 17 
Am. St. Rep. 248. 

If we assume, as seems proper, that the affidavit required to accom- 
pany chattel mortgage in California is also a "part of the exécution" of 
such chattel mortgage, and necessary to give it v-alidity as against credi- 
tors, still the rule as announced by the prépondérance of authority 
should be f ollowed, viz., that the certificate will be held conclusive only 
where "some kind of an acknowledgment" (affidavit) has been made by 
the party appearing before the notary. Herein, confessedly, under the 
findings, no affidavit of any sort or character was made, mentioned, or 
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discussed by the mortgagors in the présence of the notary, or at ail. 
Under such a state of facts I do not consider that the holding in the 
Le Mesnager Case even, and others similar to it, would apply. 

The testimony as taken before the référée is of a very contradictory 
nature with respect to the question at issue in the case — that is, wheth- 
er the mortgagors did or did not make the affidavit certified to — and 
because of this it seems improper for the court, at this time, itself to 
make a finding on such issue, and it seems to be necessary, therefore, 
that the matter should again be referred to the référée, with instruc- 
tions to make a finding thereon. 

The order of the référée herein is hereby annulled, and the matter 
is again referred to the référée, with instructions to permit the parties 
to oiïer additional évidence, if they shall be so advised, upon the ques- 
tion as to whether or not the affidavit accompanying the mortgage was 
actually made, and to report his findings and conclusions thereon. 



In re PENN DEVELOPMENT CO. 

(District Court, S. D. California, S. D. February 1, 3915.) 

BANKRTJPTCT i®=>105 — PROCEEDINGS — JUDGMENÏ IN State Coukt — Injunc- 
TION. 

tindfir P.ankr. Act July 1, 1898, c. 541, § lia, 30 Stat. 549 (Comp. St. 
1913, § 9.'395), providing that a suit on a dischargeable debt wliicli is pend- 
ing agaiiist a person at the time of flling a banltruptcy pétition against 
him shall be stayed until an adjudication or dismissal of the pétition, an 
injunction will not be granted as of course by a bankruptcy court, on the 
filing of an involuntary pétition, restralning a créditer, having a judg- 
ment in the state court against a bankrupt on a dischargeable debt, 
from taking any steps to enforce the same, without auy allégation of 
proof of the threatened invasion of the rights of any croditor, and be- 
cause of a mère possibility of action being taken which would be Injurions 
to the creditors as a whole, in the absence of any application to the state 
court for proper relief there. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent Dig. §§ 15&-15S, 1G2 ; 
Dec. Dig. ■S=»105.] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Penn Development Company. On pétition by Théodore Martin, a 
créditer, for an injunction restraining the enforcement of a judgment 
recovered against the bankrupt in the state court. Denied. 

Théodore Martin and Hunsaker & Harris, ail of Los Angeles, Cal., 
for petitioning creditors. 
J. R. Whittemore, of New York City, for alleged bankrupt. 

BLEDSOE, District Judge. In the above-mentioned bankruptcy 
proceeding, initiated by the iiling of an involuntary pétition, Théodore 
Martin, one of the creditors of the bankrupt, has filed his verified pé- 
tition with the court, asking for the issuance of "a writ of injunction" 
forbidding the said bankrupt, his servants and attorneys, "and ail offi- 
cers, sheriffs, and constables, from selling, disposing of, or in any 
manner interfering with, any of the property belonging to the bank- 
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rupt herein, from the issuance of any writs or writ of exécution" upon 
the certain judgment hereinafter referred to, or "from entering judg- 
ment in tiie action" hereinafter referred to, or "proceeding any fuv- 
ther with respect thereto," until the further order of the court, etc. 

The pétition allèges that, within four months previous to the filing of 
the involuntary pétition in bankruptcy herein, one Stephen VV. Dorsey 
obtained in a certain action a default judgment in the superior court 
of the State of Calif ornia, in and for the county of Los Angeles, against 
the said bankrupt, in a sum in excess of $10,000; that at the same time 
in another certain action in the said court between the same parties, 
the said Dorsey caused the default of the défendant to be entered in 
a suit brought by him for the recovery of "an alleged indebtedness" 
in excess of $95,000; that previously thereto, but within the said 
four-months period, in each of said actions, the plaintifï, Dorsey, had 
caused certain property of the said bankrupt to be placed under at- 
tachment, and, although it is not so stated, it is presumed that such 
property is still under such attachment. It is also alleged in the said 
pétition that the bankrupt, at some time previously hereto, made mo- 
tions in each of said actions for the vacating of the said judgments 
and the setting aside of the said defaults, which motions were denied 
by the said court. It is also alleged that appeals were taken by the said 
bankrupt from the orders denying said motions, but that no s'tay bonds 
of any sort were given or filed, and that no attempt has been made 
by the bankrupt in any manner to stay or interfère with any proceed- 
ings which might be taken subséquent to the making and entry of said 
judgment and of said defaults. The pétition then allèges : 

"That due to the condition as herein set forth, It is possible at atiy 
moment to issue or cause to be issued upon said judgment writs of exécu- 
tion, and cause them to be levled upon the property of the bankrupt berein : 
that under the laws of the state of California in such event it is entirel.y 
unnecessary to give any notice of issue of exécution, levy, or sale thereuuder, 
to any of the creditors of said bankrupt, and it is possible for levy to be 
made at any time, and sale had thereunder, wlthout any creditors learning 
thereof in time to prevent a sale and transfer of property of the said bank- 
rupt to any Innocent purchaser for value. If said judgment créditer is 
periuitted to proceed any further with said judgment by way of issue of 
exécution, levy, and sale thereunder, same would resuit in a saci'iflce of the 
assets of the bankrupt, and In addition resuit in giving to said créditer a 
préférence over other creditors of the same class." 

It is then alleged that the said debts of the bankrupt are provable 
and dischargeable in bankruptcy, and that unless the injunction asked 
for, and herein above referred to, is granted, the creditors of the bank- 
rupt will sufïer irréparable loss and injury. 

It appears that there has been no adjudication in bankruptcy herein 
as yet, and that the judgments and defaults herein above referred to 
were had and taken prior to the filing of the involuntary pétition here- 
in. It is also apparent that the injunction herein petitioned for is asked 
under and pursuant to the provisions of section lia of the Bankruptcy 
Act, which provides that a suit founded upon a dischargeable debt, 
and which is pending against a person at the time of the filing of a péti- 
tion against him, "shall be stayed until after an adjudication or the dis- 
missal of the pétition." 
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It will be observed that there is no allégation in the pétition that 
a motion bas been made in the superior court of Los Angeles county to 
stay proceedings in the said actions herein pending, either by staying 
the issuance of a writ of exécution or the entry of judgment, and 
neither is it alleged that the judgment créditer, or any one acting for 
him or in bis behalf, is about to, or bas in any wise indicated that he 
will, proceed to an enforcement of bis judgment, either by the issu- 
ance of a writ of exécution and sale thereunder, or otherwise. There 
is, then, notbing alleged to indicate that anytbing is about to be done 
whicb will cause irréparable, or any, loss or injury to the creditors of 
tbe said bankrupt or otherwise. 

The question thus présents itself : Should this court, upon the fil- 
ing of an involuntary pétition in bankruptcy, as of course, and without 
any allégation or proof of a threatened invasion of the rights of any 
créditer, issue its injunction enjoining the further prosecution of a 
suit in a state court for a provable debt against the bankrupt, because 
of tbe mère possibility of action being taken which will be injurions to 
the rights of creditors, and in tbe absence of an application to such 
state court for the proper relief therein? I cannot believe that such 
question should be answered in the affirmative. 

Though it is true that the writ of injunction is proper to be used in 
order to effect and secure the stay provided for in said section lia, su- 
pra, nevertbeless I can find notbing in the Bankruptcy Act, or other- 
wise, which seems to justify the issuance of a writ of injunction by 
the court under any circumstances less strong than would be required 
in any otber instance wherein this prérogative writ of tbe court was 
sought to be made use of. In otber words, there is nothing in tbe 
Bankruptcy Act, per se, which either requires or justifies the issuance 
of a writ of injunction under any circumstances less formidable than 
would be required to justify its issuance in any other équitable proceed- 
ing. It will be issued, and its use is intended, to prevent the infliction 
of threatened or imminent, and not mère possible, injury. 

Tbe principle of law, as I understand it, and as it is usually announc- 
ed by courts of equity having a due regard to the limitations placed up- 
on their jurisdiction, is well stated in 22 Cyc. 758, as follows: 

"It is not sufflcient ground for an injunction that the injurious acts may 
possibly be comuiitted, or that injury may possibly resuit from the acta 
sought to be prevented. ïhere must be at least a reasonable probability that 
the injury will be done if no injunction is granted, and not a mère fear 
or appréhension." 

In Coffeyville Mining & Gas Company v. Citizens' Gas Co., 55 Kan. 
173, 40 Pac. 326, the Suprême Court of Kansas said: 

"Injunctlons cannot be obtained on the visionary basis of fears or be- 
liefs. It is only actual unlawful purposes, made évident by acts or déclara- 
tions, that furnish a valid foundation for the interposition of the strong 
arm of the law by injunction. * * * (Citing several cases.) No act or 
déclaration of the défendant is shown indicating a purpose to Injure plain- 
tiff's property." 

It was therefore held, in conséquence, that the disallowance of an 
injunction in that case was proper. In like vein the Suprême Court 
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of Californîa (Lorenz v. Waldron, 96 Cal. 243, page 249, 31 Pac. 54, 
page 56) said: 

"A mère possibility, or anything short of a reasonable probabllity, of In- 
jury, is insufflcient to warrant an Injunction against any proposed use of 
property by its owner. 'Injury, material and actual, not fanciful or theo- 
retical, or merely possible, must be shown as the necessary or probable 
resuit of the action sought to be restralned.' * * * 'The court cannot 
grant an Injunction to allay the fears and appréhensions of Indlvlduals ; they 
must show the court that the acts against whlch they ask protection are not 
only threatened, but will, In probabllity, be commltted, to thelr Injury.' " 

The court then quotas, with approval, from a Nevada case (Sherman 
V. Clark, 4 Nev. 142, 97 Am. Dec. 516) where the Suprême Court of 
that State said: 

"It must also • * • appear that there is at least a reasonable prob- 
abllity that a real injury wlU occur If the injunction be not granted." 

The disposition of the courts, as well as of the législative branch of 
the government, in récent years, has been to limit, rather than to ex- 
tend, the use of the injunctive arm of the courts — ^to limit the use to 
those cases where such use is necessary in order that real and substan- 
tial injury to rights or property of an imminent and probable character, 
may be prevented. There is no reason, in my judgment, why this com- 
mendable tendency should not be given due regard in the courts of 
bankruptcy. 

In a proper case, where a court, or a party litigant therein, is about 
to take some unlawful or unwarranted step with respect to property 
which is properly subject to the jurisdiction of this court of bankrupt- 
cy, both propriety and duty would demand that this court issue its in- 
junction staying or preventing such unlawful or unwarranted act. It 
is my judgment, however, that in a case like the présent, where the 
proceeding is pending in a state court, because of considérations of 
comity and with a view of avoiding needless friction between state and 
fédéral sovereignties, it were better, in the first instance, for a petition- 
ing creditor to make a motion in the state court for the withholding of 
a writ of exécution, or for such other remedy as may be appropriate. 
Thereafter, upon a déniai of such motion, or, in any event, upon a 
threatened or probable step by the judgment creditor, or some officer 
of the court, looking to a séquestration of the property involved, or a 
use of it unwarranted under the bankruptcy law, application should 
be made to this court for the issuance of its injunctive relief, and the 
same would be granted at once, as of right. 

The presumption is that every man knows the law and will obey the 
law. Upon the state court and its various functionaries and the afore- 
said judgment creditor being apprised of the fact that the property in 
question is now subject to administration by this court of bankruptcy, 
it is to be presumed that they will, one and ail, "govern themselves ac- 
cordingly." In the absence of an allégation or proof of a contrary 
tendency, it cannot be assumed by this court, at this time, that there 
is anything more than a mère "possibility" of an interférence by any 
one with the just rights of creditors in the property of the bankrupt. 
If this court were to concern itself with enjoining mère "possible" inva- 
220 F,— 15 
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sions of private rights, it could easily, and probably would, happen 
that the court would hâve no time for anything else. In addition, it 
may be suggested that the issuance of an injunction against a man or a 
public officiai is suggestive, to say the least, of some slight odium at- 
taching to him, because of an intention by him unlawfully to invade the 
rights of others. Such a step this court déclines to take, except in 
the présence of such a showing as seems to exhibit indubitable neces- 
sity for that action. 

Though this proceeding is wholly of an ex parte nature, owing to 
the fact that a similar request of the same petitioner has heretofore 
been denied by the court, the présent application has been pressed with 
some insistence, and in support thereof the following authorities hâve 
been cited: Loveland on Bankruptcy, pp. 155, 156; In re William E. 
De Lany & Co. (D. C.) 124 Fed. 280; In re Fortunato (D. C) 123 Fed. 
622; In re Kletchka (D. C.)92 Fed. 901 ; section lia, Bankruptcy Act. 
It is sufficient to say that none of thèse authorities sustain the position 
of petitioner. 

The pétition for the writ of injunction is denied, without préju- 
dice to its renewal. 



In re BREAKWATER CO. 

(District Court, B. D. Peimsylviinia. Fehruary 2, 1915.) 

No. 5029. 

1. Bankbuptct ©=223, 368 — Fées of Référée and Tuustee, — Computation. 

Where the assets of a bankrupt contracting corporation were praetically 
ail covered by secured clalms, but a plan was devised, in order to earry 
eut the bankrupt's contracts and préserve Its property, whereby its assets 
were to be transferred to a new corporation, the secured creditors to re- 
ceive preferred stock and the others common stock for their daims, aud 
In pursuance of that plan the assets were sold subject to the liens to the 
bondholders for a small sum, thé commissions of the référée aud the trus- 
tée should be flgured, not on the amount of cash actually received at the 
sale, but upon the total value of the assets, whlch under the plan adopte<l 
were constructively liandled by them in the settlement of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 571, 8SS-S94 ; 
Dec. Dig. ®=>223, 368.] 

2. Bankruptcy iS=;»223 — Fées of Refbbee — Priob .AlGReemekt. 

An agreement by a référée in bankruptcy to accept a less fee than he 
was entitled to receive under the law, made for the purpose of allowing 
the adoption of a reorganization plan whereby the assets might be pre- 
served for the benefit of creditors, and vvhich was approved by prae- 
tically ail of the creditors, is not illégal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 888-894 ; 
Dec. Dig. <®=3223.] 

Bankruptcy proceedings against the Breakwater Company. On péti- 
tion of the American Surety Company to revise an order of the référée 
fixing the fées of the référée and the trustée. Pétition dismissed, and 
order afïirmed. 

Henry C. Willcox, of New York City, for petitioner American Sure- 
ty Co., of New York. 

Owen J. Roberts, of Philadelphia, Pa., for trustée. 

<Sx:::3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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THOMPSON, District Judge. The question for décision in the 
présent case is whether fées of $6,500 each ordered paid to the référée 
and trustée are greater than allowed bv the Bankruptcy Act (Act Tulv 
1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1913, §§ 9585, 965'6]). 

AVhen the trustée was elected, the property of the bankrupt, which 
was engaged in building breakwaters for the United States government, 
was distributed throughout various states of the Union, the Hawaiian 
Islands, and the Province of Ontario, Canada. It consisted, inter alia, 
of stone quarries with their various equipment, floating equipment, bills 
receivable, and cash. 

The trustee's account shows the amount of the inventory and ap- 
praisements, together with uninventoried assets, to be $1,066,467.91. 
Against this property was a mortgage of $1,000,000, under which bonds 
to that amount were outstanding and coupons amounting to $50,000 
were due. Upon an order of the référée authorized by the vote of 
the creditors, the assets were soldby the trustée to Alexander B. Siegel, 
acting for the bondholders, subject to the lien of the mortgage and ail 
other valid liens for $75,000. 

It appears by the record that various efforts had been made by the 
trustée to make some disposition of the assets of the company which 
would to the greatest possible extent benefit the unsecured creditors. 
In addition to the liens of the mortgage, admiralty liens existed against 
the lloating equipment of the company approximating $75,000. A claim 
had been filed by the Assets Realization Company, the mortgagee, in the 
amount of $1,028.384.17, and the aggregate indebtedness shown by the 
schedules was $2,888,173.49. 

After various attempts to save the property as a going business for 
the benefit of the creditors, through the efforts of the trustée, a corpo- 
ration was formed known as Coast & Lakes Contracting Corporation, 
and a plan was submitted to the creditors for the purchase by that 
company directly, or through an intermediary, of ail the real estate, 
plant, and equipment of the Breakwater Company for the purpose of 
completing the existing contracts of the bankrupt and continuing its 
business. The stock capitalization of the company as authorized pro- 
vided for 15,000 shares of preferred stock of the par value of $100 
each, $1,500,000; and 10,000 shares of common stock of the par value 
of $100 each, $1,000,000. 

It was proposed, in considération of the sale of the assets of the 
bankrupt to the company by the trustée for the sum of $75,000 in cash 
subject to the liens, that the holders of the mortgage bonds receive 10 
shares of preferred stock for each $1,000 bond, taking up $1,000,000 
of preferred stock, and the holders of coupons amounting to $50,000 
receive preferred stock at par to that amount, the balance of the pre- 
ferred stock to be reserved for future issue; that unsecured creditors 
consisting of holders of unsecured notes of and claims against the 
Breakwater Company receive for their claims 50 per cent, of the face 
amount thereof, or approximately $700,000, in common stock; the bal- 
ance of common stock, as far as material to the question arising in this 
case, to be reserved for future issue. The holders of the first mortgage 
bonds were required to deposit their bonds with the coupons with a 
nominee of the company. The unsecured creditors were required to 
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file and prove their claims before the référée and assign their notes and 
claims to a nominee of the company. The sale, in pursuance of the 
foregoing plan, was authorized at a meetmg of the creditors and the 
property sold hy the trustée, and the sale was confirmed by the référée 
and subsequently by the court. 

The position of the référée is that the fées payable to himselî and 
the trustée are to be based upon the total amount of stock in the cor- 
poration issued to the secured and unsecured creditors of the bankrupt. 
The position of counsel for the trustée at the hearing (who also present- 
ed an argument for the ref eree's contentions) is that the commissions 
should be based upon the actual property administered in reheving the 
estate of lien indebtedness amounting to over $1,100,000. For reasons 
hereinafter stated, the creditors at a meeting duly called authorized 
payment to the référée of $6,500 and a like amount to the trustée, and 
the référée thereupon ordered the fées in thèse amounts to be paid. 
The American Surety Company, which was surety upon contracts of 
the bankrupt and having at the time a duly proved and allowed claim of 
$3,241.96, was the only creditor to vote against the allowance of the 
fées; creditors approximating 1,000,000 voting in the affirmative. It 
appears that the surety company has since proved additional claims 
amounting to approximately $82,000, and has other contingent claims 
yet to be liquidated. The contention of the American Surety Company 
is that, inasmuch as the sale was made subject to the lien of the lirst 
mortgage for the sum of $75,000, the fées of the référée must be based 
upon the actual cash disbursed to creditors by the trustée under sec- 
tion 40 of the Bankruptcy Act, and those of the trustée upon the cash 
disbursed or turned over to any person including lien holders under 
section 48. 

The position of the petitioner, briefly stated, is that, inasmuch as the 
assets of the company were not converted by the sale, but were sold 
subject to the lien, the only funds disbursed by the trustée in bankrupt- 
cy consist of the balance of $75,000 in excess of the liens, together with 
such other money as has come into bis hands from other sources, and 
that the sale did not discharge the lien, so that neither actually nor 
constructively has the amount of the liens passed through the hands of 
the trustée. The petitioner's position, in the opinion of the court, is not 
Sound because it dépends exclusively upon the terms of the order of 
sale and not upon the entire transaction in which the order of sale had 
a part in carrying out the proposition of the Coast & Lakes Conti-acting 
Corporation, and overlooks the position of the trustée with relation to 
the administration of the assets of the bankrupt and the distribution of 
their value to mortgage bondholders and unsecured creditors. Un- 
der the organization plan in pursuance of which the sale was made, it 
is true that the sale was made subject to liens, but the mortgage bond- 
holders were to surrender their bonds and to receive therefor prefer- 
red stock and the unsecured creditors to surrender their notes and 
claims and receive therefor common stock. Thus the stock of the cor- 
poration was transferred to the bondholders and to the unsecured cred- 
itors in considération of the transfer of their claims ; the corporation 
in payment of their claims receiving the entire property of the bankrupt 



IN EE BREAKWATEE CO. 229 

from the trustée as payment of the mortgage indebtedness and the 
claims of the unsecured creditors, and the Hen and unsecured creditors 
receiving, as representing the value of those assets, in distribution, 
stock of the corporation. While the lien of the mortgage remained at 
the time of the sale for the purpose of carrying out the terms of the 
agreement in pursuance of which the sale was made, the debt of $1,- 
000,000 upon the mortgage and the amount due upon the coupons, and 
the claims of the unsecured creditors were paid in stock. Looking at 
the transaction as a whole, therefore, it is apparent that the entire 
amount of the lien indebtedness was constructively disbursed by the 
trustée to the corporation for the bondholders and the unsecured credi- 
tors. Varney v. Harlow, 210 Fed. 824, 127 C. C. A. 374, 31 Am. 
Bankr. Rep. 339; In re Cramond (D. C.) 145 Fed. 966, 17 Am. Bankr. 
Rep. 22; In re Sanford Co. (D. C.) 126 Fed. 888. 

[1] The référée and trustée, therefore, are entitled to hâve their 
commissions fixed upon the amount disbursed through the intermediary, 
the Coast & Lakes Contracting Corporation, by means of shares in its 
stock in precisely the same manner as though the sale had been made 
for cash sufficient to pay off the liens, the cash received by the trustée, 
and distributed to the creditors and used by them for purchase of the 
stock received by them. So ascertained, the fées would amount to over 
$11,000 each to the référée and trustée, which is largely in excess of 
the fées fixed at the creditors' meeting. 

[2] A large part of the brief and argument of the petitioner was 
devoted to criticism of an arrangement made prior to the sale by which 
the référée and trustée agreed to accept $6,500 each as their fées in 
order to hâve the sale consummated in pursuance of the organization 
plan. It is urged that the référée, being a judicial officer, should not be 
allowed fées fixed by agreement in advance of sale. It appears, how- 
ever, that the agreement was to accept less fées than he might hâve 
claimed, and that the plan would probably hâve failed and the value 
of the property would hâve been wiped out by foreclosure then pending 
if the référée or trustée had insisted upon claiming fuU statutory fées. 
Congress has seen fit to fix the compensation of référées upon a per- 
centage basis which, in every case, results in the référée primarily fix- 
ing his own fee. The référée is no doubt frequently embarrassed by 
being called upon to fix his own compensation. It goes without saying 
that he cannot use his position for the purpose of obtaining larger fées 
than the law allows, neither should a litigant take advantage of the 
position in which the référée is placed, by impugning, without justifica- 
tion, the motives of a judicial officer of this court with unquestioned 
réputation for high standards of honor and ethics. That counsel for 
the American Surety Company had no confidence in his imputations 
against the référée is indicated by the f act that, although he at one time 
covertly attempted to attack his qualifications to act as référée in the 
proceeding upon the same grounds which he now urges against the al- 
îowance of fées, he never proceeded with his protest against the quali- 
fications of the référée to act. Both the référée and trustée, in order 
that the plan of sale, which was afterwards ratified by practically alî 
of the creditors, might be carried through for the benefit of the credi- 
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tors, relinquished their claims to part of their fées. It appears that the 
plan under which the sale was had was not made in pursiiance of any 
purpose to increase the fées of either ofiicer. That its purpose was to 
benefit the creditors is apparent, for it was approved _by ail présent or 
represented at the creditors' meeting except the petitioner. In allow- 
ing a trustée compensation on a commission basis, Congress apparently 
intended to stimulate that officer to ail possible activity in the interest 
of creditors. Owing to the industry and business acmnen of the trus- 
tée and his counsel in this case, the gênerai creditors share in the henefit 
derived f rom the assets of the company. The bondholders through the 
trustée in the bankruptcy proccedings carried ont their plan to acquire 
the property without foreclosure. No lien creditor is objecting to the 
lees ordered to be paid, although the payment will reduce funds which 
would otherwise go to the corporation as assignée of the claims of gên- 
erai creditcrs. The pétition is disrnissed, and the order affirmed. 



UNITED STATTÎS v. PlîîXCE LIMP], Limited, et al. 

SAMB V. AMERICAN-ASIATIC S. S. CO. et al. 
(District Court, S. D. New York. Febniary 3, 1915.) 

1. Monopolies <S=>16 — Restkaint of Tkadb — Agreemewt Between Snip- 

OWNEBS — ReaSONABLKNESS. 

An agreeiuent betwoen ail the slilpowners engaged In tlie same trade as 
to the number of vessels each should oriei'ate, the dates of sailings, ex- 
change of freight between Unes, and rates of freiglit, made for the pur- 
pose of assurliig shippers regular sailings and afi'ording thcm a fair rate 
so that they might meet tlie compétition of trade from othor countries, is 
not in itself an unreasonable restraint of trado coutrary to the Sherman 
Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209. 

[Ed. Note For other cases, see Monopolies, Cent. Dig. i 12; Dec. Dig. <S=3l6.] 

2. MoNOPoi.iES <Ê=>16— Stattjtes — Construction'. 

Tiie construction that the Sherman Anti-Trust Act prohlblts only un- 
reasonable restraint of trade is the same when appiied to acts of com- 
mon carriers as when appiied to others. 

[Ed. Note For other cases, see Monopolies, Cent. Dig. § 12 ; Dec Dig. i®::=>16.] 

3. Shipping <ê=>147 — Feeiqht Rates — Reasonableness — Océan Caekiers. 

Kegular rates for the océan carrier trade are not unreasonable beeause 
at particular times or places tramp steamers are wiUing to eut them 
greatly in order to secure a cargo. 

[Ed. Note.— For other cases, see Shipping, CentDIg. 5§ 500, 506, 507 ; DecDig. <®=3l47.] 

4. Monopolies <©=>16 — Restkaint of Trade — Rebate,— Exclusive Contkacts. 

The practice of a combination of océan carriers to give rebates to ail 
shippers who ship exclusively by their Unes, which tended to secure more 
regular cargoes and to euable the carriers to anticipa te the needs of the 
trade, is not an uulawful restraint of trade. 

[Ed. Note.— For other cases, see MonopoUea, Cent. Dig. § 12 ; Dec. Dig. <g=3l6,] 

B. SîoNOPOLiES <S=324 — Injunction — Refusal of Accommodations. 

Where there was évidence, in proceedings by the United States to dis- 
solve a combination of océan carriers under the Sherman Anti-Trust Act, 
tUnt ono of the members of tlie combination had refuaed to carry a cargo 
for a certain shipper when there was unengaged space on Its vessels. an 
injunction vvill be issued agalnst the combination and its members to pro- 
hibit sueh practice in the future. 

[Ed. Note B"or other cases, see Monopolles, Cent. Dig. § 17; Dec. Dig. <g=324.] 

(g=>For other cases see same toplc à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. Mor^opOLiEs iS=>24 — Restraint of Teade — Rej^sonableness. 

A violation of the Sherman Anti-Trust Act is not establlslnea nnless 
there is some proof of actual unreasonable interférence witti the natural 
course of trade, and, wtiere neither carrier nor shlpper eomplain, it niay 
be inferred that there is no unreasonable restraint of trade. 

[Ed. Note For other cases, see Monopolles, Cent. Dlg. î 17; Dec. DIg. ®=x>24.] 

7. Monopolies <S=324 — Injunction — Fighting Ships. 

Wliere a conférence agreement between océan carriers contained a pro- 
vision for "figbting ships," but there was no évidence that one had ever 
been used, np injunction will be granted against that practice. 

[Ed. Note For other cases, ses Monopolies, Cent. DIg. S 17 ; Dec. Dig. <S=324.] 

Separate suits under the Sherman Anti-Trust Act by the United 
States of America against the Prince Line, Limited, and others, and 
against the American-Asiatic Steamship Company and others, to dis- 
solve certain alleged unlawful combinations and to enjoin certain prac- 
tices of the respective companies. Bill against the Prince Line, Limit- 
ed, and others dismissed, except as to the injunction against a certain 
practice; and that against the American-Asiatic Steamship Company 
and others dismissed. 

ïhe records are separate, but both causes were heard on the sanie day and 
may conveniently be discussed in a single opinion. In each cause the pétition 
allèges that for some years défendants hâve been engaged in an unlawful con- 
spiracy to restrain trade and destroy compétition In océan carriage betvi'een 
ports in the United States and specifled foreign ports, and to monopolize such 
trade. ïhe relief prayed is that each of thèse alleged unlawful combinations 
be declared Illégal, and that certain of their practices in conducting the busi- 
ness of their respective combinations be enjoined. 

In United States v. Prince Line, Limited, et al.: 

Ernest E. Baldwin and Stanley D. Montgomery, Sp. Asst. Attys. Gen., and 
PL Snowden Marshall, U. S. Atty., of New York City, for the United States. 

Convers & Kirlin, of New York City (J. Parker Kirlin and Mark W. Maclay, 
Jr., both of New York City, of counsel), for défendants Prince Line, Limited, 
and others. 

Burlingham, Montgomery & Beecher, of New York City (Charles 0. Bur- 
lingham, Charles Burlingham, and Roscoe H. Hupper, ail of New York City, 
of counsel), for défendants Lamport & Holt, Limited, and others. 

Spooner & Cotton, of New York City (John C. Spooner, of New York City, 
of counsel), for défendants Hamburg-Amerioan Line and others. 

In United States v. American-Asiatic S. S. Co. et al.: 

Ernest E. Baldwin and Stanley D. Montgomery, Sp. Asst. Attys. Gen., and 
H. Snowden Marshall, U. S. Atty., of New York City, for the United States. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. Bur- 
lingham, Charles Burlingham, and Roscoe H. Hupper, ail of New York City, 
of counsel), for défendants American-Asiatic S. S. Co. and others. 

John C. Spooner, of New York City, for défendant Hamburg-American Line. 

Convers & Kirlin, of New York City (J. Parker Kirlin and Mark W. Maclay, 
Jr., both of New York City, of counsel), for défendants Dodwell & Co., Limited, 
and others. 

Before LACOMBE, COXE, WABD, and BOGERS, Circuit Judges. 

Pétition Against Prince Line and Others. 
LACOMBE, Circuit Judge. The combination against which this pro- 
ceeding is directed, composed of two British and two Gennan steam- 
ship companies, has been practically dissolved as a resuit of the Euro- 
pean War. In conséquence the questions hère presented hâve become 
Jargely académie, and it seems unnecessary to undertake any ex- 

©=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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haustive discussion of the facts. A brief statement of the proposi- 
tions contended for and of our disposition of them will be suflicient. 

[1] The combination, while it existed, was the well-known sort not 
infrequently found among océan carriers, where two or more s'nip- 
owners agrée together as to the number of vessels they will operate 
in a particular trade, as to number of voyages to be made between 
specified ports, as to dates of sailings, as to exchange of freight to be 
carried when the vessel of one or another line has her space engaged 
or it is more convenient to use one vessel instead of another, as to rates 
of freight, etc. The fundamental question is whether what has been 
done by the parties to the combination has operated an Unreasonable 
restraint of trade, or has resulted in a monopolization of trade be- 
tween the ports specified within the terms of the Sherman Anti-Trust 
Act. 

[2] Preliminary to that question, however, there is submitted a 
proposition advanced by the government to the effect that the later dé- 
cisions of the Suprême Court, in cases like the Standard Oil Co. v. 
United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. 
(N. S.) 834, Ann. Cas. 1912D, 734, and United States v. American 
Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 h. Ed. 663, hâve no 
application in this litigation because the défendants are common car- 
riers. We fmd no authority in the reports, nothing in the text of the 
act, nor in the congressional proceedings which accompanied its pas- 
sage, to support the proposition that the act is to bave one construc- 
tion when défendants are manufacturers, merchants, or traders, and 
another and différent one when they are common carriers. The acts 
of thèse défendants are to be considered in the light of the construc- 
tion which has been given to the act by the Suprême Court irrespec- 
tive of their particular vocation. 

The commerce alïected is that between New York and New Orléans 
and certain ports in Brazil ; coffee mainly this way, products of the 
United States out. Thèse exports from the United States are in com- 
pétition with similar exports from Europe to Brazil, an older trade 
and a larger one. At the time it was formed the parties were in the 
trade and handled ail the trade there was. No one was frozen out by 
their combination and there was no greater monopoly than existed be- 
fore. Indeed, there is less of a monopoly now than there was then, 
since a new independent carrier, the Lloyd Braziliano, has come in 
as a competitor. Some of thèse défendants operated, or were in com- 
bination with, some of the foreign lines which handled the compet- 
ing 'commerce from Europe to Brazil. Their story of the genesis of 
their combination, hère complained of, is this: The object was to give 
regular and suflicient service at stated intervais, so that there would 
not be an overplus of vessels one month and a scant supply the next 
month ; to bave regular sailing dates known far in advance so that 
shippers could make firm contracts for future deliveries ; to give mer- 
chants an opportunity of changing their engagements from one line to 
another as convenience required; to develop outports and to give an 
opportunity to low classes of cargo to get regular transportation ; 
to establish uniform rates of freight, uniform so far as the several 
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lines were concerned, although naturally liable to change from time 
to time ; and to establish rates so as to meet the European rates, fixed 
by combinations whose business is not regulated by statute. Counsel 
for the government questions thèse statements on the ground that they 
assume "purely altruistic motives." We do not agrée. Of course, the 
object was not altruistic; the défendants wished primarily to make 
money for themselves; there is no sentiment in business; but they 
reasoned, no doubt, that if they kept their rates so regulated in co- 
ordination with European rates as to give a United States shipper rea- 
sonable assurance as to what he had to meet in compétition and a fair 
parity as to rates, and also gave him proper and sufficient sailings with 
opportunity of changing engagements, the trade would be stimulated, 
would gro-w more readily than under the old uncertain conditions, and 
with its growth the combination would gather in its share of the finan- 
cial results. The event seems to hâve justified their expectations. In 
the mère initiation and carrying out of the enterprise outlined above we 
see no unreasonable or abnormal restraint of trade. 

[3] It is contended that the rates charged by the combination hâve 
been unreasonable. Examination of the testimony does not persuade us 
to this conclusion. Conditions of carriage on the océan are peculiar. 
Its waterways are open to ail. Tramps and chartered vessels may pass 
from port to port without acquiring franchises or condemning rights 
of way. In one sensé, as a witness graphically expressed it, "océan 
freights are as unstable as the water itself." Regular rates, normally 
reasonable, are not to be held unreasonable because at some time and 
place one or more tramp steamers are willing to eut them deeply rather 
than sail to their next port in ballast. A test sometimes used when 
inquiring into reasonableness of rates is the cost of service. Thus test- 
ed, the évidence indicates that the rates charged by the combination, 
regulated as they were in co-ordination with European rates, as a rule 
covered merely cost of service and a reasonable profit ; indeed, a small 
profit, for the competing Une, which shaded down defendant's rates very 
little, ran frequently at a loss. Testing the rates by comparison with 
gênerai océan freights leads to a similar conclusion; such increase of 
rates as there has been from time to time seems to bave been entirely 
normal following the upward movement of gênerai océan freight rates. 

[4] It is contended that the System of rebates adopted by the com- 
bination was a restraint of trade. Rebates at a stated percentage were 
given to exclusive shippers. Their payment was deferred so that it 
could be determined at the close of a rebate period whether the ship- 
ments of the concern asking for it had really been exclusive. It is, 
of course, désirable for a shipper to know in advance what rates he is 
to be charged ; in like manner, it is désirable for a carrier to know as 
definitely as it can what amounts of cargo it may expect it will hâve to 
handle in a given period. Thèse rebates were not secret, nor were 
they confined to a f avored few ; they were uniform, were open to ail, 
and ail were invited to avail of them. The arrangement is probably as 
old as trade itself. One natural resuit of it would seem to be stability 
in sailings and service — both désirable for trade — which might not oth- 
erwise be maintained. 
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If the price of a unit of cargo space be assumed to be 50 cents, tlie 
10 per cent, rebate brings it down to 45 cents. Since the line bas 
been doing business with the 10 per cent, rebate, it must be assumed 
that (in the case taken as an illustration) 45 cents per unit is remunera- 
tive ; that it covers cost and a reasonable profit. It does not seem to 
us, however, necessarily to follow that the 45 cents would be remuner- 
ative if it were not coupled with the agreement for exclusive shipments. 
A line providing regular sailings and undertaking to furnish sufficient 
space vvill presumably learn by expérience enough of conditions at the 
several ports at différent seasons to enable it to calculate with reason- 
able accuracy what amount of cargo it may expect from its shippers for 
any particular sailing. Making provision accordingly, the vessel sailing 
will take her departure with substantially a full cargo. But if, when she 
reaches port, it is discovered that the calculations as to expected cargo 
were correct, but that some of her largest regiilar shippers had sent 
their merchandise off the week before by some tramp steamer, the reg- 
ular vessel will hâve to sail with much unfilled cargo space. A few 
expériences of this sort might well involve a loss equal to, if not in ex- 
cess of , the 10 per cent. We think the two things, rebate and exclusive 
shipments, are so closely and normally coupled together that in sub- 
stance the situation is the same as it is when a lower price per unit is 
quoted for large shipments than for small ones. Such differentiation 
of price charged between large and small shipments is not unreason- 
able. Int. C. C. v. B. & O. R. R., 145 U. S. 263, 12 Sup. Ct. 844, 36 
L. Ed. 699. 

[5] It is charged that défendants hâve refused to carry cargo at their 
own berth rates, when there was unengaged space in their vessels. 
There is no attempt to prove this against ail the défendants. Between 
one of them and the single shipper who makes the charge there was 
generated from prior transactions, occvirring before the combination, 
a degree of beat, which has probably warped the testimony on both 
sides as to this refusai. The one side, admitting refusai in a few in- 
stances, asserts that there was not unengaged space at the time of re- 
fusai, an assertion not necessarily proved false by the vessel's subse- 
quently sailing with some free space ; prior engagements may bave beeji 
canceled. Witnesses for the shipper admit that their tenders of cargo 
were in the hope of "making out a case," either for action for treble 
damages or the initiation of this suit by the United States. The évi- 
dence is generally unsatisfactory, and it is hard to say where the truth 
lies ; but, on the whole, we are inclined to condemn such practices by 
granting an injunction against the combination of défendants and its 
component members prohibiting refusai to receive cargo offered at 
their regular rates, unless for good cause shown. 

In view of the fact that the logic of events has turned this investi- 
gation into an autopsy, instcad of a détermination of Hve issues, it 
seems unnecessary to discuss the persuasiveness of the proofs ofïered 
to show that the percentage of outward cargo from the United States 
carried by défendants grew from 51 per cent, in 1908 to 54.7 per cent. 
in 1912. 

There may be a decree for injunction as indicated supra, witbout 
costs; in ail othc respects the bill is disraissed. 
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Pétition Against American-Asiatic Company. 

[S] This is a suit, similar to the one above considered, brought un- 
der the Sherman Anti-Trust Act against a combination of the océan 
steamship lines running from New York and Boston to ports in the 
Far East and return. There are 11 corporations défendant, 8 British, 
2 United States and 1 German. The acts complained of are the usual 
ones, conférences, agreements, pooling arrangements, régulation of 
number of vessels employed, of ports visited, and of sailing dates, rég- 
ulation of rates, provisions for rebates, not secret but open to ail and 
uniform, etc. AU of thèse, or some of them, it is contended, constitute 
a restraint of trade and an attempt to monopolize under the act. From 
a study of the multitudinous décisions, not always harmonious, constru- 
ing this act, the conclusion is reached that a violation of the act is not 
niade out by théories of what will be the resuit upon trade and com- 
merce of agreements entered into by défendants, or upon presumptions 
as to what may hâve been donc under such agreements. Some actual 
un'/easonable interférence with the natural course of trade must be 
shown by proof. 

In most, if not in ail, cases of this character, many of the witnesses 
<;alled by the government necessarily come from the offices of the de- 
fendants. From them only can it be best established what agreements 
were made and what action under such agreements was taken by the 
parties thereto. In ail cases to which attention has been called, how- 
ever, this testimony is supplemented by other évidence given by wit- 
nesses who complain of some injury; some one asserts that the rates 
charged him are excessive, or that his business has been in some way 
interfered with or harassed or hampered by defendant's conduct. 

No such witness has appeared in this case ; no shipowner, no shipper 
or consignée, no manufacturer, merchant, or trader, large or small, 
in the United States or in the Far East, is hère with any complaint. 
Persons engaged in the trade which, it is alleged, is restrained, sit mute ; 
every one seems to be reasonably well satisfied with existing conditions 
except the government, which contends that the agreements themselves 
carried out according to their terms, constitute a violation of the act, 
i. e. (as it is now construed), that they évidence an "unreasonable re- 
straint of trade." It further suggests as a reason for dissolving the 
combination that, when the Panama Canal is in full opération, "there 
is no reason to suppose that traffic through (it) would escape the domi- 
nation of défendants, if they were able to control it." 

When from carriers and former carriers and prospective carriers of 
merchandise between the specified ports, and from persons interested 
in the manufacture, transportation, sale, and purchase of such merchan- 
dise, there cornes no complaint, it seems a fair inference that whatever 
restraints may hâve resulted from defendant's combination and conduct 
are merely the usual, normal, and reasonable restraints against which 
it has been held the Sherman Act is not directed. 

[7] Defendant's conférence agreement contains a provision for 
"irghting ships." If there were évidence that any steps had ever been 
taken towards putting one on, we should be inclined to grant an injunc- 
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tion similar to the one we granted in United States v. Hamburg Ameri- 
can Co. et al. (D. C.) 216 Fed. 971 ; but, since there is no such évidence 
in this case, we see no reason for granting that relief. 
The bill is dismissed as to ail the défendants. Ali concur. 



CITY OF KNOXVILLB v. SOUTHERN PAVING CONST. CO. et al. 
(District Court, B. D. Tennessee, at Kuoxville. July 14, 1914.) 

No. 8. 

1. Removal of Causes <S=>116 — Jueisdiction — ^Nature or Action. 

A fédéral District Court sitting in equity bas no jurisdiction on Its 
equity side of a common-law action removed from a state chancery court, 
given concurrent jurisdiction with common-law courts of law actions by 
Acts Tenn. 1877, c. 97. 

[Ed. Note. — For otber cases, see Removal of Causes, Cent. Dig. § 246; 
Dec. Dig. <@=»116.] 

2. Removal of Causes <S=>116 — Fédéral Courts — Jurisdiction. 

A fédéral court on its common-law side bas jurisdiction of a common- 
law action removed from the cbancery courts of the state, provided the 
necessary requirements to establisb fédéral jurisdiction generally are 
présent. 

[Ed. Note.— For otber cases, see Removal of Causes, Cent. Dig. § 246; 
Dec. Dig. <S=>116.] 

3. Removal of Causes ®=>108 — Relief — Fedekal Jukisdiction— -Remand or 

DiSMISSAL. 

Where the relief sought in a suit is grautable in a state court uuder a 
statute enlarging its équitable jurisdiction, but is nevertheless beyond the 
équitable jurisdiction of the fédéral court, the case, after removal, sliould 
be remanded, instead of being dismissed. 

[Ed. Note. — For otber cases, see Removal of Causes, Cent. Dig. § 217; 
Dec. Dig. ®=»108.] 

4. Removal of Causes ®=»116 — Action at Law — Removal to Equity Side — 

Rema.n^d — Tbansfer. 

Such rule does not apply where the suit is purely a common-law ac- 
tion, and the fédéral court has complète jurisdiction to give full relief 
sought on its law side, in which case it should be transferred to the law 
side of the court, and not dismissed or remanded. 

[Ed. Note. — ^For otber cases, see Removal of Causes, Cent. Dig. § 246; 
Dec. Dig. ®=>116.] 

5. Removal of Causes ©=3116 — Légal and Equitable, Actions — Union — 

Séparation Afteb Removal. 

Where, in accordance witb state practice, a suit unités both légal and 
équitable causes of action, of each of which the fédéral court has juris- 
diction on its law and equity sides respectively, it should, after removal, 
be recast into two suits, one^9n,'the law and one on the equity side of the 
court, and there proceeded with, and à motion to remand should be de- 
nied. 

[Ed. Note. — For otber cases, see Removal of Causes, Cent. Dig. § 246 ; 
Dec. Dig. <S=»116.] 

Suit by the City of Knoxville against the Southern Paving Con- 
struction Company and others. The suit was removed from the State 
Chancery Court to the United States District Court in equity, and 

®=îPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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plaintiff moved to remand to the state court, and défendants moved 
to iransfer to the law side of the District Court. Plaintiff's motion 
denied, and defendant's motion to transfer granted. 

W. T. Kennerly, City Atty., of Knoxville, Tenn., and Maynard & 
Lee, of Knoxville, Tenn., for plaintifif. 
Coleman & Frierson, of Chattanooga, Tenn., for défendants. 

SANFORD, District Judge. Clearly, if this suit, which was re- 
moved from a Chancery Court of the State, does not involve a dispute 
or controversy properly within the jurisdiction of this court, it must 
either be remanded to the State court or dismissed, "as justice may 
require," pursuant to section 37 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1098), superseding section S of the Act of March 
8, 1875, c. 137, 18 Stat. 472 (Comp. St. 1913, § 1019). 

[1] Being a suit to recover damages for breach of contract, it is, 
concededly, a purely common law action, jurisdiction of which was 
conferred upon the Chancery Courts of the State, concurrently with 
the common law courts, by the Tennessee Acts of 1877, c. 97, p. 1 19. 

[2] Clearly this court has no jurisdiction of such a controversy 
upon its equity side. Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 
Z7 L. Ed. 804; Mississippi Mills v. Cohn, 150 U. S. 202, 204, 14 Sup. 
Ct. 75, 37 L. Ed. 1052. It is equally clear, however, that it has juris- 
diction of such a controversy upon its common law side, the requisite 
diversity of citizenship existing and the necessary jurisdictional amount 
being involved. 

Under thèse circumstances the plaintiff relies upon the statement 
in Simkins' Fed. Eq. Suit (2d Ed.) 885, 886, that "it seems that 
when a case is pending in a State equity, which if removed would, 
by the nature of the case, go on the law side, the court should remand 
and not require the pleadings to be recast." The cases of Cates v. 
Allen (U. S.) supra, and Gombert v. Lyon (C. C.) 80 Fed. 305, which 
are cited in support of this suggestion, do not, however, in my opinion, 
sustain the view suggested in the text, since in neither of them was 
the nature of the case such that it could hâve been transferred to the 
law side of the cotirt, and the only alternative presented to the Fédéral 
Court was that of either remanding the suit or dismissing it entirely. 

[3] The true rule deducible from Cates v. Allen (U. S.) supra, and 
other Fédéral cases by which it has been followed, is, I think, this : 
That if the relief sought in the suit is grantable in the State court 
under a statute enlarging its équitable jurisdiction but is nevertheless 
beyond the équitable jurisdiction of the Fédéral Court, the case should, 
after removal, be remanded to the State court, instead of being dis- 
missed. Cates V. Allen (U. S.) supra; Gombert v. Lyon (C. C.) supra; 
Mathews Co. v. Mathews (C. C.) 148 Fed. 490; Peters v. Equitable 
Society (C. C.) 149 Fed. 290. By reason of the équitable nature of 
the relief sought such controversy would likewise be entirely beyond 
the common law jurisdiction of the Fédéral Court, and the resuit of re- 
moving the same to the Fédéral Court would otherwise be that if not 
remanded it must be dismissed and the plaintiff thereby entirely de- 
prived of the relief grantable in the State court; and hence, as the 
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Fédéral Court is unable to grant such relief iipon either its equity or 
law side, justice clearly requires that the suit, instead of being dis- 
missed, should be remanded to the State court. 

[4] Obviously, however, this rule does not apply where the suit 
is purely a common law action and the Fédéral Court has complète jn- 
risdiction to give the fuU relief sought upon its law side. In such case, 
instead of either dismissing the suit or remanding to the State court, 
it should clearly be transferred to the law side of the court. Peters v. 
Equitable Society (G. C.) supra, at page 294. To hold otherwise 
would permit résident plaintiffs in States such as Tennessee, in 
which the Chancery Courts hâve been given concurrent jurisdiction 
of ail civil causes of action triable by the common law courts, except 
those for injuries to person, property or character involving unhqui- 
dated damages, to practically defeat the right of non-resident défend- 
ants to remove such suits to the Fédéral Court by suing such non-resi- 
dent défendants in such common law actions in the Chancery Court 
instead of in the common law courts of the State. The true rule upon 
this subject is well stated by Circuit Judge Lowell, obiter, in Peters 
V. Equitable Society (C. C.) supra, at page 294, as f ollows : 

"That the Législature of the State, by exteuding the e(iultable jurLstllc- 
tion of the state courts to matters in whlch an adéquate reinedy at law is 
given to the suitor by the fédéral courts, cannot thereby deprive the citizen 
of another state of hls right of removal to this court is plain. But, on the 
other hand, if a state statute gives any suitor a remedy in equity in the 
state courts better and more complète than that which this court can give 
him at law, and if, furthormore, the remedy thus given is one which this 
court cannot enforce in equity, the suitor has the right to carry on hi.s litiga- 
tion in the state court of equity, undisturbed by removal hère." 

[5] And so, for like reasons, where, in accordance with the State 
practice, the suit unités both légal and équitable causes of action, of 
each of which the Fédéral Court has jurisdiction, on its lavi' and equity 
sides, respectively, it should, after its removal into the Fédéral Court, 
be recast into two suits, one upon the law and the other upon the equity 
side of the court and there proceeded with. Hatcher v. Hendrie Co. 
(8th Cire.) 133 Fed. 267, 68 C. C. A. 19; La Mothe Mfg. Co. v. Na- 
tional Co., 15 Blatchf. 432, 14 Fed. Cas. 1053 ; Lacroix v. Lvons (C. C. ) 
27 Fed. 403; 2 Foster's Fed. Pract. (4th Ed.) § 392, p. 1599; Black's 
Dill. on Remov. § 207, p. 342 ; Simkins' Fed. Eq. Suit (2d Ed.) 884. 
And in such case a motion to remand to the State court should be de- 
nied. La Mothe Co. v. National Ce, supra ; Lacroix v. L3'ons (C. C.) 
supra. 

I may add that I fînd nothing in conflict with the conclusion above 
reached in Thompson v. Railroad Companies, 6 Wall. 134. In that 
case no question of remanding to the State court was involved or de- 
cided by the court, the only question being as to the validity of a decroe 
in a common law action which had been removed from the State court 
and improperly transferred to the equity side of the court, thereby de- 
priving the défendants of their constitutional right of trial by jury. 

An order will accordingly be entered overruling the plaintiff's motion 
to remand and granting the défendants' motion to transfer this cause 
to the law side of the court. 
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In re COCKSHAW. 
(District Court, S. D. New York. January 23, 1915.) 

1. Bankexjptct ©=3374 — Composition — Good Faith of Offee. 

A bankrupt must exercise the ntmost good faith witli hls creditors In 
ofïering a composition, and will not be permitted to trade witti them by 
increasing his offer after lie finds ttiat the first offer was rejeeted as in- 
sufficient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dîg. § 575; Dec. 
Dig. <S=»374.] 

2. Bankruptcy <3=>374 — Composition — Amendment of Offer. 

Where a f)ankrupt was deprived of a full opportunity to examine and 
appraise the property for the benefit of those who were to assist him 
ûnancially, and made in good faith an offer of composition which was re- 
jeeted as insufficient, he may thereafter be permitted to amend hls ofCer, 
though there is no express statutory authority for permitting such amend- 
ment. 

[Ed. ^ote. — For other cases, see Bankruptcy, Cent. Dig. g 575; Dec. 
Dig. ®=>374.] 

Bankruptcy proceedings against Herbert Cockshaw, Motion by 
the bankrupt to amend his original offer of composition granted. 

Roberts & Hepburn, of New York City (Irving L. Ernst, of New 
York City, of counsel), for trustée and objecting creditors. 

Frank É. Bradley, of New York City (Robert B. Honeyman, of 
New York City, of counsel), for bankrupt. 

AUGUSTUS N. HAND, District Judge. The master reports that 
an ofl'er of 25 per cent, in composition is insufficient. The bankrupt, 
after the composition was offered, and during the proceeding before 
the master, enlarged his offer to 30 per cent, and asks that his original 
offer be thus amended, and that the court send back to the master for 
détermination the single question as to whether the amended offer is 
proper and advantageous to the creditors. The bankrupt urges, as 
an excuse for asking leave to amend, that prior to his offer of 25 per 
cent, he was not given such access to the property in the hands of the 
trustée that he could hâve it examined and appraised for the persons 
who were to assist him in raising money to carry out the composi- 
tion. He says he compîained prior to filing his offer of 25 per cent, 
to the référée and to the trustée. It is denied that he made such 
complaints, and they could not hâve been very effective, for when, 
after the composition was offered, he made request of the référée to 
allow him access to the property, the request was at once granted. 

[1] It goes without saying that there must be the utmost good 
faith on the part of the bankrupt in oft'ering a composition ; and any 
attempt on his part to "trade"' with the creditors or the court by of- 
fering a larger sum after the bankrupt finds his first offer is unsatis- 
factory is quite contrary to the spirit of the statute. 

[2] On the other hand, the creditors and their représentative, the 
trustée, must exercise a corresponding good faith toward the bank- 
rupt. If he really was, in any substantial sensé, deprived of a chance 
to bave the property in the hands of the trustée examined by apprais- 

<g::3For oiiier cases see same topic & KEY-NUMBER In ail Key-Numhered Digssts & Indexes 
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ers in order to inform himself or his financial assistants as to its val- 
ue, prior to the offering of the composition, I think his original offer 
should be so amended as to hâve the same effect as though the com- 
position had been ofïered at the increased amount. If he bas merely 
changed his proposai after the offer of composition was filed, not be- 
cause he was theretofore mistaken as to the value of his property or 
prevented from ascertaining it, but merely because he had to raise 
his offer to meet the views of the creditors, I should feel that the en- 
larged offer ought to be rejected, if objected to, irrespective of its 
gênerai merits, because the composition was not made in the good 
faith required by the Bankruptcy Act. While it is a difficult matter to 
détermine, from the conflicting affidavits, whether or not the bank- 
rupt was prevented from examining the property in the hands of the 
trustée prior to the offer of the original composition, so as to enable 
him or the people, who were to advance him money, to examine and 
appraise the property, I am inclined to believe the bankrupt was not, 
prior to his offer of composition, given as fuU an opportunity as he 
needed to bave the stock of jewelry examined, and that the adequacy 
of his offer may hâve been impaired by this fact. I will therefore al- 
lovv the offer of composition to be amended, so as to increase the 
amount offered rrom 25 per cent, to 30 per cent., and refer to the 
spécial master the question as to whether the offer and its acceptance 
are in good faith and bave not been made or procured, except as pro- 
vided by the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 
[Comp. St. 1913, § 9585]), or by any means, promises, or acts there- 
in forbidden, and also whether the offer in itself, as increased, is ad- 
vantageous to the creditors. I think, before an application for con- 
firmation of the composition thus amended is made, the bankrupt 
should obtain the consent of a majority of his creditors in number 
and amount to the amended offer. If the master reports that the 
amended offer and acceptance of the bankrupt hâve been in good 
faith, and the offer is advantageous and should be approved, I can 
see nothing in the act or in the opinion of Judge Sater in the Matter 
of Kinnane Co., 217 Fed. 488, cited by the objecting creditors, and 
decided by the United States District Court for the Western District 
of Ohio, which would militate against a confirmation of the composi- 
tion. 

While the statute does not provide for the amendment of a com- 
position, and while I think an amendment should be allowed only in 
the rarest cases, I should not hesitate to allow it when I believe that 
the only change in the offer of composition was an increase in the 
cash offered, and that the bankrupt had not trifled with the court, but 
had at ail times acted in good faith. 
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HORSLEX V. MODZELEWSKl. 

(Circuit Court ol Appeals, Third Circuit February 9, 1915.) 

No. 1870. 

SHIPPINO <&=384 — LlABŒLITT FOB DEA.TH OF STEVEDOBE — DeFECTIVK APPLI- 

ANCE. 

Confllctlng évidence considered, and held insufflcient to establish the 
llability of a shipowner for tlie death of a stevedore's employé, who was 
killed by the failing of a tub of ore being hoisted f rom the hold by means 
of a wire rope, which broke, on the ground of négligence in supplying a 
rope which was defective and insufflcient in strength, but to show by a 
decided prépondérance that the rope was made by an English manu- 
facturer of high standing, was tested in course of manufacture, and after- 
ward according to Lloyd's régulations, and found of sufflcient strength to 
sustain a much greater weight than that placed upon it, that it was new, 
and had been used but once, a few days before, when it was subjected to 
but a sllght strain, that it was inspected by several officers before use on 
this occasion and found in perfect condition, and to show without con- 
tradiction that no defect was noticed in it by the winchman, batch tender, 
or foreman of stevedores before it broke. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §| 342, 349-351; 
Dec. Dig. <S=>84.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Joseph Buffington, Judge. 

Suit in admiralty by Franciska Modzelewski against M. H. Hors- 
ley, as owner of the British steamship Eastwood. Decree for libelant, 
and respondent appeals. Reversed. 

Convers & Kirlin and Charles R. Hickox, both of New York City, 
and Edward F. Pugh, of Philadelphia, Pa., for appellant. 
Howard M. Long, of Philadelphia, Pa., for appellee. 

Before HUNT, McPHERSON and WOOLLEY, Circuit Judges. 

J. B. McPHERSON, Circuit Judge. This is an action in personam 
by Franciska Modzelewski against M. H. Horsley, who was averred to 
be the owner of the British steamship Eastwood. It was begun by 
foreign attachment, and the respondent af terwards appeared and made 
défense. 

On Tuesday, December 14, 1909, the libelant's husband, a laborer 
engaged in discharging the cargo of the steamship at Philadelphia, 
was killed by the fall of a tub or bucket loaded with iron ore, weighing 
altogether about a ton. He had been at work in the hold, and the tub 
fell upon him while the winch was hoisting it out of No. 1 hatch. We 
shall assume that he died on the ship. The libelant sued under the Penn- 
sylvania statute, and recovered damages on the ground that the wire 
rope to which the tub was attached "was not in proper condition, that 
the ship had notice of that f act, and that its failure to provide a suitable 
rope caused the accident." This quotation from the opinion below 
States briefly the essence of the libel, which charges the respondent 
with furnishing a rope that was "defective, unsafe, improper, and not 
sufificiently strong," and avers that, although the condition of the rope 
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could hâve been discovered "by ordinary care and diligence and by 
reasonable inspection," nevertheless "the respondent and his agents 
wholly neglected their duty," etc. 

The libel was filed and the attachment issued in the foUowing July ; 
but the actual seizure of the ship was waived, and bond was entered 
by the master on behalf of the respondent. It was clearly proved that 
the Horsley Une, Limited, a British association, and not Horsley as an 
individual, was the owner of the steamship ; but the trial judge held 
the respondent estopped to deny that he himself was the owner. This 
is one of the errors assigned, but we need not consider it, as we thinlc 
the case should be decided on another ground. The witnesses were 
ail examined by déposition, so that the case is presented to us just as 
it was presented to the court below. The Santa Rita, 176 Fed. 893, 100 
C. C. A. 360, 30 L. R. A. (N. S.) 1210. 

The ship had nothing to do with the work of discharging, except 
to furnish the winch and the wire rope and some other appliances at 
each hatch. The rope in question — which was nearly new, and of the 
usual type and size — broke at a point about 63 feet from the tub, be- 
tween the winch and the gin block, the upper block of the derrick. 
It had been made by an English firm of the highest standing in the 
trade, and had been thoroughly tested in the course of manufacture. 
It was composed of 6 strands around a main hemp core, and each of 
thèse strands had its own hemp core, surrounded by a double layer of 
galvanized crucible steel wires, 14 outer over 8 inner wires. The rope 
therefore was made up of 132 wires and 7 hemp cores. It had been 
tested according to Lloyds' régulations, both for torsion and for ten- 
sile strength. Each of the wires had been subjected to a torsion test 
of 43 twists in 8 inches, and to a tensile strain of 360 pounds. The 
completed rope, therefore, would sustain a breaking strain of more 
than 19 tons, and since the safe load of such a rope is estimated to be 
from one-seventh to one-tenth of the breaking strain, a large factor of 
safety was left, so that the rope was abundantly capable of sustaining 
and raising a load of from ly? to 2 tons. It had been supplied to the 
ship in June, 1909, and after being oiled had been stored in the fore- 
peak for several months. Toward the end of November it was used 
for the first time at Santiago, Cuba, not for cargo, but merely to lift 
some of the beams from the hatches. It was then oiled again and 
stored in the peak during the voyage of eight or nine days from San- 
tiago to Philadelphia. It had been inspected in Cuba, and was in- 
spected a second time on December 10, the day before tlie vessel 
reached Philadelphia, at wliich time it was rove into place in order to 
be in readiness for unloading. It was also inspected by the foreman 
of the stevedores early on Monday, December 13, before the actual 
work began, and on each of thèse three occasions it was found to be 
in excellent condition. And, although it had been used for about a 
day and a half in Philadelphia before the accident, nothing wrong 
was observed at any time either by the winchman or by the hatch 
tender. 

It does not satisfactorily appear why the rope broke. Two or three 
théories are advanced, but we need not enter the field of conjecture. 
Unless sufficient évidence is présent to establish the négligence of th( 
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respondent or his agents, we must accept this déplorable occurrence as 
an unexplained accident, for which no recovery can be had in this 
action. And no évidence of négligence exists, except in the testimony 
of two witnesses, upon which (for reasons to be given as briefly as 
possible) we do not feel able to rely with confidence. 

As already stated, the libel was not fded until July 18, 1910. On the 
next day, July 19, the master and the second officer were examined by 
déposition and testified inter alia to the following effect: The second 
officer deposed that he had been on duty at Santiago and had seen the 
rope taken out of the forepeak; it was new, and was only used on 
that occasion to lift the beams and hatches ; his business was to handle 
such ropes, and he saw this particular rope several times in Santiago ; 
it was not broken in any way, even slightly ; he had handled it there, 
and had observed it while in the discharge of his duty ; he had also 
examined the self-lubricating blocks through which the rope ran, and 
found them in excellent condition ; the rope had then been taken 
down, and had been put up again the day before the ship's arrivai in 
Philadelphia ; he had also greased the rope down by the winch while it 
was being used hère, and had found nothing the matter with it. The 
master testified : That the rope had been supplied on June 2, 1909, and 
had never been used before the ship reached Santiago; there it had 
merely lifted the beams out of the hatches, and had then been oiled and 
stored in the peak; on the day preceding the ship's arrivai in Phila- 
delphia it had been taken out of the peak and rove to the winch at No. 
1 hatch; the standing orders on board the ship were that every rope 
must be examined before it was used for cargo, and the officers must 
report any defects or anything wrong with the ropes at any time ; 
the examination was usually made by the first officer and the boat- 
swain, and the custom was to lay the rope along the deck so that it 
could be thoroughly examined ; he had had this rope in his own hands, 
and had looked it over f athom by f athom ; no one made any complaint 
about it, and he himself had found it in good condition ; such rope is 
subject to government inspection in England, and cannot be used un- 
less it is certified by officiai inspectors. 

The boatswain and first officer had left the ship in the preceding Jan- 
uary, and the whereabouts of the boatswain was not discovered. But 
the first officer was found, and on April 10, 1911, he testified as fol- 
lows : The rope came on board in June, 1909, and was then absolutely 
new ; it was immediately placed in the forepeak, and was used for the 
first time at Santiago, simply for the purpose of lifting the hatch beams 
during fine weather ; it was then put away again in the peak, where 
it remained until it was rove to the winch just before arrivai in Phil- 
adelphia ; he himself inspected it in Santiago, and afterwards when it 
was rigged hère, and it gave no évidence of rust, or chafe, or of any 
other def ect ; several persons handled it, but he spoke of its condition 
f rom his own knowledge ; no one reported the rope to him as being 
unsafe or not in proper condition, and no other inspection of the rope 
could hâve been made than was actually made; the condition of the 
blocks also was good, and he had been close to the rope when it was 
uncoiled and put through the blocks, so that he could see, and had seen, 
for himself. 
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Up to this time no testimony hacl been offered by the libeîant bear- 
ing upon the condition of the rope, but on June 29, 1911, she called 
the hatch tender. His duty, of course, required him to be within a few 
feet of the rope, which had thus been under his observation for more 
than a day before the accident happened. He testified that the rope 
was up when he went to work, and that he had never looked at it ; he 
did not see that anything was the matter with it, and it looked ail right 
to him ; it was no part of his duty to examine the rope, as the ship 
supplied it, but if he had seen anything the matter with it he would 
hâve stopped the work and made complaint. He repeated that he had 
not examined the rope himself, and evidently he had seen nothing to 
suggest that the rope was defective or unsafe. On the same day the 
winchman, who was also required to be within a few feet of the rope, 
testified upon the libelant's call that so far as he noticed nothing was 
the matter with the rope ; if he had seen anything wrong, he would 
hâve given notice of the def ect ; as far as he could see, it was working 
ail right; the rope looked as if it had been used before; it was not 
as bright as new rope ; it was neither very rusty nor very bright. 

Nothing more was done until February 23, 1912, when the libeîant 
called Alexander Fritzberg, one of the two witnesses upon whom her 
case must rest. It was not until his redirect examination that he said 
anything about the defective appearance of the rope, and we caimot 
help noting as an unusual circumstance that, although this testimony 
was of the greatest importance to the libeîant, the witness gave no 
hint of it, either on direct or on cross examination. He was assistant 
to the foreman in charge of the stevedores, and was "just on the wharf 
looking around," when the accident took place. He was then asked on 
direct examination: 

"Q. Did you look at this rope that was brokenî 

"A. I looked, but I didn't examine it. * * * 

"Q. Did you get hold of this rope after the accident, and look over It at ail? 

"A. I didn't examine it." 

And on cross-examination he testified as follows: 

"Q. I understood you to say, Mr. Fritzberg, that it was your province to in- 
tipect — to look at — ^the différent ropes and machinery? 

"A. But not on the ship. If I see It sometimes, helping the ship's crew, I 
tell them ; but It is not my business to do it. 

"Q. You did not see anything the matter with this rope, or you would hâve 
told them? 

"A. I didn't examine them ; it was not my business. 

"Q. If you would hâve seen it, you would bave told themî 

"A. Tes, sir. 

"Q. You didn't say anything about it before the aceidentî 

"A. No, sir." 

This would seem to be definite enough, but after he had been under 
re-examination on other matters for some time he was asked again, 
"Was this rope, the ship's rope, which broke, was that a new rope or 
an old rope"? and he then proceeded to testify in détail and for the 
first time that the rope was not new; he could see on the wire that 
some yarns or strands were shaved off, and that the rope broke at that 
place. He also said that he had seen the broken rope while he was 
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down in the hold helping to attend to Modzelewski, saying then that 
the break in the rope was about 15 feet from the tub — "about 15 feet 
away from the end, * * * (from) both ends, center parted near" 
■ — but declaring soon afterwards that "I didn't examine it exactly 
where it was broke ; when I rigged up the ship for the discharging of 
the cargo I saw the wire," adding that he saw that the rope was worn 
when he "reeved the rope through." Upon recross-examination he 
testified that he saw this defective condition "when I started the ship," 
evidently meaning by that when the ship began unloading on the pre- 
ceding day. He did not put up the rope himself , although he seems to 
say so in part of his testimony ; but he says distinctly that he noticed its 
condition at the time when he "started the ship." He did not object to 
using it — "the ship is responsible for its gear; I hâve nothing to do 
with that" — saying that he had told nobody that it was chafed, as that 
was not his business ; he didn't know whether the rope was sufficiently 
chafed to make it dangerous for use ; he thought it was "good enough ; 
I didn't think it was as dangerous as that; * * * i don't know 
how strong the wire was ; I didn't examine." He repeated that he 
did not think it was dangerous, and said that he had told no one about 
it, and that nobody had said anything to him about it. 

"Q. Whom did you flrst tell that you saw a chafed place in this rope? A. I 
didn't say it to nobody y et. Q. This is the first time you said it to anybody? 
A. Tes, sir; nobody asked me anything about it" 

On March 2, a few days after Fritzberg's examination, Frank Fisher, 
the other witness, was called. He was a repairman in the employ of 
the contracting stevedore, but had nothing to do with looking after 
the tackle on the ship. He said he had seen the broken rope down 
in the hold, but had made no examination of it; "I seen it laying 
there, that's ail." He testified further, however, that he had noticed 
the condition of the rope when "the ship started," or soon after, and 
that it then "looked pretty bad — it was splintered." He then stated^ — 
and, in view of Fritzberg's testimony, this is important — that he heard 
Fritzberg ask the mate whether the rope was ail right; whether he 
(the mate) did not think it was "a bad wire." Fisher declared that 
the rope was "Hke shaved — splintered; * * * you could see the 
rope ; there is a small rope inside of the wire runner ; you could see 
that when it was splintered there is strands like breaking" ; he said 
the splintered part was between the bucket and the upper block of 
the boom — "I think, as far as I can remember, between the bucket and 
gin block, I think ; that is as far as I can remember it so long ago." 
He said he had seen Fritzberg "last Friday" — apparently the day when 
Fritzberg testified— and that Fritzberg had told him that the libelant's 
counsel wanted to see him, "so I came hère to-day." Fritzberg had 
said nothing about hisown testimony, and nobody had; Fritzberg had 
had no talk with him about the wire rope, and he himself had had no 
talk with anybody on that subject from the time of the accident up to 
the time of giving his testimony. He said that the condition of the 
wire — which he went into in some détail — was easy to be seen, so that 
anybody could hâve seen it, but said that he had not warned any of the 
men, because it was none of his business. 
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"But Fritzberg had mentioned it to tlie mate, and when he had mentloned 
it, it was none of my business. ♦ • * Fritzberg had told the mate. J 
tbougbt it was the mate's place to eliauge the wlre." 

He also declared that this was the first time he had ever told any- 
î)ody that Fritzberg had talked with the mate, repeating that he had 
never spoken with Fritzberg about it. 

After Fisher had given the foregoing testimony, Fritzberg was re- 
called on April 20, and then testified for the first time, in contradiction 
of what he had said before, that he had had a conversation with the 
chief mate, and had spoken to him about the ropes, both at No. 1 and 
at No. 4 hatch, telling him "they looked pretty bad." He explained 
that he did not testify about this at his previous exaniination, because 
he had never been a witness before, and "He put too many questions 
to me, and I got excited and couldn't answer ail of them." He went 
on to testify that the mate promised to see about it, and that a new 
wire had been put up at No. 4. Being asked what caused him to men- 
tion about the wire ropes, he replied : 

"I do that of my own free will. If I see anything that don't fit very well, 
I tell them about it, and if I don't want it I go away ; sometimes I am too 
busy, and I don't get a chance to tell about it" 

On cross-examination he was asked whether anybody was near when 
he said this to the mate, and replied : 

"No ; I don't think so. There might hâve been ; it is hard to tell, because 
It is too long; I can't remember." 

He had not told his foreman (Shannon) that he thought the wire was 
not in proper condition to be used. and had told nobody except the 
mate; he thought the wire at No. 1 had been used a good deal, prob- 
ably to unload two or three or four or five cargoes; when the hook 
(holding the tub) "was at the top of the hatch coamings," the worn 
place would be "about the top of the gin block" ; his foreman could 
hâve seen what was the matter, but he was not there ; he also denied 
that he had talked with Fisher on the subject. 

The libelant offered no further évidence about the rope, but on May 
14, 1912, Charles Shannon, the foreman in charge of the stevedores, 
was called for the respondent, and testified that the rope was the usuai 
and proper kind and size for discharging such cargo; that it was 
always his custom to examine the ropes before they were used, so that 
he might see if they were in proper condition; and that he had ex- 
amined this particular rope, and also those at the other hatches. If 
there had been anything the matter with them, he would not hâve 
permitted them to be used; and, later in his examination, it appeared 
that while this cargo was being discharged the rope at No. 3 was found 
to be "kind of furry," whereupon he complained at once and a new 
rope was immediately furnished. As to the rope at No. 1, he said 
distinctly that after an examination at 7 o'clock in the morning, before 
the discharging began, he could not find that there was anything the 
matter with it ; he could see no flaws ; it appeared ail right to him -, 
he heard no complaints about it from anybody; if he had heard any, 
he would hâve ordered a new one to be put in its place ; it would hâve 
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been îhe hatch tender's duty to call his attention to any such defect; 
the hatch tender had called his attention to the unsafe condition of 
the wire at No. 3 hatch ; his men were always instrticted that if they 
saw anything like signs of wear in a rope to give notice of it at once ; 
the tub could not hâve been overloaded, because it would not hold 
more than a ton, 

This is a sufficient outline of the testimony, and we think its decided 
weight is in favor of the respondent. To accept the story of the two 
witnesses referred to requires us to attach no value to the testimony of 
the three officers, of the foreman, of the winchman, and of the hatch 
tender; and we are not prepared to take that step. The conflict hère 
does not permit us to reconcile the testimony, but requires us to choose 
between the opposing witnesses. In such a situation minds will differ, 
and we find ourselves obliged to take a différent view f rom that taken 
by the court below. Even on the assumption that the doctrine of res 
ipsa loquitur applies to the facts before us — and we intimate no opinion 
whatever on that subject — the respondent has satisfactorily sustained 
the burden imposed by that rule, and has proved affirmatively that he 
discharged every duty of care required to be taken. We find no suffi- 
cient proof of négligence, and we see no ground upon which a recovery 
of damages can be satisfactorily rested. 

The decree is reversed, with costs in this court, and with instruc- 
tions to dismiss the libel ; each party to pay the costs of his own wit- 
nesses in the District Court. 



SOUTHERN COTTON OIL CO. V. SHELTON. 
(Circuit Court of Appeals, Fourth Circuit November 30, 1914.) 

No. 1249. 

1. Appeal and Eeeor ®=>883 — Review — Question of Fact — Estoppel. 

Where the existence of a certain fact Is assumed In the trial court, and 
the trial proceeds on that assumption without objection, neither party 
may question the existence of such fact In the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3611 ; 
Dec. Dlg. <@=>883.] 

2. Ejectment <S=»31 — Nature of Action — Pleadinq. 

Code Clv. Proc. S. O. 1912, § 123, subd. 2, which glres a plalntife two 
actions for the recovery of real property or of possession of real prop- 
erty, provlded the costs of the first action are flrst paid and the second 
action is brought withln two years after the first is terminated by judg- 
ment or nonsuit, in view of section 218, which permits the joinder of sev- 
eral causes of action, légal or équitable, or both, in the same suit, is not 
Umited in its application to actions in which the sole relief sought is the 
recovery of real estate or possession thereof, but applies as well to ac- 
tions in which two causes are joined, and whether or not such an action 
is withln the statute must be determined by the essentlal nature of the 
complalnt, in view of the facts alleged and the prayer for relief. 

[Ed. Note.— For other cases, see Ejectment, Cent Dlg. §§ 120-122 ; Dec. 
Dlg. <@=>31.] 

3. Ejectment <g=63 — Construction of Pleadings. 

Complaints in two actions brought by plalntiff against the same défend- 
ant eonstrued, and both held to be actions for the recovery of real prop- 
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erty and of possession thereof, wlthln the meanlng of Code Clv. Proc. S. C. 
1912, § 123, subd. 2, which requlresi as conditions précèdent to a second 
action for such relief that the costs of the flrst action be flrst paid, and 
that the second be brought within two years after the flrst has been 
finally determined. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dlg. §§ 154-157 ; Dec. 
Dig. <g=>63.] 

4. PlEADINQ <S=»34 CONSTKUCTION OF COMPLAINT— PRATEB. 

The prayer of a complaint may be disregarded for some purposes, but 
not where there is a contention made by the plaintiff as to the character 
of the action presented by his own pleading, in which case the prayer ia 
to be considered. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. |§ S^^, 66-74; 
Dec. Dig. ®=>34.] 

5. Action ®=j37 — Légal ob Equitable — Constkuction of Pleading — 

Waiveb. 

Where, on removal of a cause, it was docketed on the law slde in the 
fédéral court, and tried toi a jury as a law action, without objection by 
the plaintlfï, he waived the right to hâve his complaint construed as a 
bill la eqnity. 

[Ed. Note.— For other cases, sea Action, Cent. Dig. §§ 311-319; Dec 
Dig. <S=»37.] 

6. Ejectment <g=>39 — Successive Actions — Identitt of Pakties. 

Two actions by the same plaintiff to recover land from a holding-over 
tenant — the flrst against the tenant and another, to v?hom It was alleged 
he had wrongfully attomed, and against whom relief was also asked, 
and the second against the tenant alone — hâve sufflcient identity of par- 
ties to bring them within the scope of a statuts requlring a second action 
to recover real property to be brought within two years after the first 
has been terminated by judgment or nonsuit. 

[Ed. Note. — For other cases, see Ejectment, Cent Dig. S 131; Dec. 
Dig. ®=>39.] 

Pritchard, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Columbia ; Henry A. Middleton Smith, 
Judge. 

Action at law by William J. Shelton against the Southern Cotton Oil 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

D. W. Robinson, of Columbia, S. C. (Thomas & Lumpkin, of Colum- 
bia, S. C, on the brief), for plaintiff in error. 

William H. Lyles, of Columbia, S. C. (Lyles & Lyles, of Columbia, 
S. C, on the brief), for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and McDOW- 
ELL, District Judge. 

McDOWELL, District Judge. The plaintiff in error was a défend- 
ant below, and will be herein referred to as the Oil Company. The de- 
fendant in error was the plaintiff below, and will be usually referred to 
as the plaintiff. In September, 1911, the plaintiff filed in the common 
pleas court of Fairfield county, S. C, the f oUowing complaint : 

iS=:9For other cases see same topic £ KEY-NVMBER in ail Key-Numbered Digests & Indexes 
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"State of South Carolina, Falrfield County. 

"In the Court of Common Pleas. 
"Wm. J. Shelton, Plaintiff, v. Southern Cotton Oil Company, Défendant. 

"The plaintiflf, complaining of the défendant, allèges: 

"1. That the plaintiff is, and at the times herelnafter referred to was, 
seised in fee and possessed of a tract of land situate in Falrfield county, on 
the Une of the Southern Railway track, at Shelton station, lying on both 
aides of said Southern Railway track and embracing the lots of land hereln- 
after described. 

"2. Upon information and bellef, that the défendant Is a corporation duly 
organized and existing under the laws of some state other than the state of 
South Carolina, and is doing business as such foreign corporation within the 
state of South Carolina, its business, amongst other thlngs, belng the manu- 
facture of oil and cotten seed meal from cotton seed, and for the conduct of 
its business it occupies warehouses at a great many points in the state of 
South Carolina, and has acquired by lease, purchase, or otherwise quite a 
number of oil mills operating at différent points within the state of South 
Carolina. 

"3. That during the year 1S97 this plaintiflf leased to the Union Cil & 
Manufacturing Company, a corporation of the state of South CaroUna, two 
lots of land comprised within the tract of land so owned by this plaintiff as 
aforesaid, of the dimensions of 20 by 30 feet each, both situate on the west 
side of the track of the Southern Railway at Shelton station, said lease to 
continue from year to year until terminated by two calendar months' notice 
in writing, glven by this plaintiflf to said Union 011 & Manufacturing Company. 
That said lease continued for a period of three years, when the said Union 
Oil & Manufacturing Company, or its property, rlghts, and franchises, was in 
some manner absorbed or acquired by the Charleston Cotton Oil Mill, a cor- 
poration of the state of South Carolina, as this plaintiff is informed and be- 
lieves. Whereupon the ISth day of September, 1900, this plaintiff leased the 
said lots of land to the said Charleston Cotton OU Mill for the period of 
three years for the sum of §60 paid in advance. 

"4. That thereafter the défendant, the Southern Cotton Oil Company, hav- 
ing in some manner absorbed or acquired the property rlghts and interests 
of the Charleston OU Mill, as this plaintiflf is informed and believes, took pos- 
session of the said premises and occupied the same under the terms of the 
said lease until the expiration of said three years, to wit, the 18th day of 
September, 1903. 

"5. That at the expiration of the said lease in September, 1903, the said 
Southern Cotton Oil Company applied to this plaintiff to lease to it four 
lots lylng alongside of the Southern RaUway at Shelton station, two of the 
said lots being the two which had previously been leased to the Charleston 
Cotton OU Mill, and the other two lots being of the dimensions of 20 by 30 
feet, and this plaintiff agreed to lease the same to said Southern Cotton OU 
Company at and for the price of $25 per lot per annum, maklng a total of 
$100 per annum for the four lots, said lease to extend for three years, to wit, 
to September 18, 1906, and said défendant took possession of the said four 
lots under said agreement and ereeted thereon two seed houses, in addition 
to the seed houses which had been previously ereeted thereon by the Union 
Oil & Manufacturing Company, or the Charleston Cotton OU Mill, under the 
leases above referred to, and slnce the expiration of said lease the défendant 
has continued to hold said lots of land. 

"6. That said défendant, after getting possession of the said lots of land 
and erecting buildings thereon, under the terms of said agreement, wrong- 
fuUy refused to exécute the lease, which had been agreed upon, and wrong- 
fuUy refused to pay the rental of $100 per annum, payable in advance, which 
was agreed upon for the term of the said lease, but has continued to hold the 
said lots of land, although the rental value thereof has greatly increased, and 
since September, 1906, has amounted to at least $200 per annum for the four 
lots, which the défendant wrongfuUy refuses to pay to this plaintiff, and 
wrongfuUy refuses to surrender the possession of said lots, which are of the 
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value of $150 each, although demand bas been made upon sald défendant for 
the said rent and for the possession of sald lots. 

"Wlierefore plaintiff demands judgment, first, that the défendant, Its serv- 
ants and agents, be enjoined and restralned from further occupylng, or in 
any manner using, any of the sald lots of land in violation of the rlghts of 
thls plaintiff; and, second, that the plaintiff hâve judgment agalnst the dé- 
fendant for the sum of $1,SOO, the rental of such premises, together wltli In- 
terest thereon at 7 per cent, per annum from the dates when the same became 
due accordlng to the terms of said agreement, together wlth the costs of thls 
action, and such other and further relief as may be Just and équitable. 

"Lyles & Lyles, Plalntiff's Attorneys." 

The Oil Company removed the cause, on the ground of diversity of 
citizenship, to the fédéral court. In the pétition for removal it is al- 
leged : 

"That the défendant holds the said premises under a lease from Southern 
Rallway Company, which Is a corporation organized and exlstlng under the 
laws of the state of Virginia, and is a citizen and résident thereof, whlch 
Company clalms to be the owner thereof, and the Southern Rallway Company, 
as defendant's landlord, is a proper party to the said suit, and should be 
made a party thereto by order of court" 

Before the pétition for removal was filed the Oil Company served 
on the Southern Railway Company, to be hereafter referred to as the 
Railway Company, a notice of the suit, in order that the latter, as land- 
lord, might corne into the suit and défend it. Thereafter the plaintiff 
moved to remand the cause to the state court. It distinctly appears that 
the only ground for this motion was a contention on the part of the 
plaintiff that the value of the matter in controversy did not exceed $2,- 
000. It does not appear that the plaintiff contended that the value of 
the premises should not be considered in arriving at the value of the 
matter in controversy. On the other hand, it seems a fair inference 
from the ruling made by the trial court that the only dispute was as 
to the value of the premises. In the complaint this had been stated to 
be $600; in the pétition for removal, at exceeding $1,000. The court 
found that "the value of the property in dispute and the buildings 
thereon exceeds the sum of $700." As there was also a demand for 
$1,300 for the use and occupation of the premises, exclusive of interest, 
the motion to remand was overruled. 

Thereupon the Oil Company answered the complaint. It asserts five 
défenses. The first is in brief that the premises belong to the Railway 
Company and that the Oil Company is in possession of part of the 
premises as the lessee of the Railway Company, and of the remain- 
ing part of the premises as sublessee of the Railway Company, and 
it is alleged that the Oil Company had been paying rent to the Rail- 
way Company for the premises since it went into possession in Septem- 
ber, 1904. The second défense is based on 20 years of adversary pos- 
session by défendant and its predecessors. The third ground is ad- 
versary possession of over 10 years. The remaining grounds of 
défense are alleged as f oUows : 

"For a fourth défense: Thls défendant allegis that heretofore, to wlt, ou 
the 2d day of September, 1905, the plaintiff above named duly commeuced 
an action agalnst the défendant above named for the recovery of the pos- 
session of the real property deserlbed in the complaint, in the court of com- 
mon pleas for the county of Fairfleld, lu the state of South Carolina, and that. 
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said cause having been removed to the Circuit Court ol the United States 
for the District of Soutli Carolina, tlie plaintiff took from the said Circuit 
Court of the United States for the District of South Carolina on the 14th day 
of January, 1908, an order discontinuing said action, said order requiring 
the plaintifE to pay the costs of the action, but that such costs hâve not been 
paid; that the said action now pending In this court was oommenced in 
the court of common pleas for the county of Fairfleld, in the state of South 
Carolina, by the service of summons and complaint on the 2d day of Septeni- 
ber, 1911, for the recovery of the possession of the real property described in 
the complaint, which was the same property described in the action com- 
menced by said plaintiff against the défendant on the 2d day of September, 
1911, and that the said second action was not brought wlthin two years from 
the granting of the order of nonsuit in the first action. 

"For a fifth défense: This défendant allèges that tlie Southern Railway 
Company claims to be the owner of the premises described in the complaint, 
and claims to bave good right and title thereto, and said Southern Kailway 
(;::ompany is a necessary party to this action, and was on the IGth day of Sep- 
tember, 1911, served with notice of said action to come in and make such dé- 
fense as it may hâve. 

"Wherefore défendant prays that an order be made making the Southern 
Kailway Company a party défendant to this action, and that the complaint be 
dismissed wlth costs. Thomas & Lumpkin, 

"Attorneys for the Southern Cotton OU Company. 

"Columbia, S. C, January 19, 1911." 

This présent action was, without objection by the plaintiff so far as 
appears, docketed on the law side of the trial court. The Railway 
Company was made a party défendant, appeared, and adopted as its 
own the answer of the Oil Company. The action thereupon went to 
trial before a jury. The following is taken from the record: 

"The plaintiff offered évidence tending to show title in himself to the lands 
over and along which the tracks of the Southern Railway Company were con- 
.structed and operated, and offered évidence tending to show that in Septem- 
ber. 1897, plaintiff leased to Union Oil & Manufacturing Company, a corpora- 
tion of the State of South Carolina, the premises in question for the period 
of three years, and that before the expiration of said period the Charleston 
Cotton Oil Mill, a corporation of the state of South Carolina, in some way 
acquired ail of the property, rights, and francliises of the Union Oil & Manu- 
facturing Company and entered into possession of the premises in question ; 
that in Septemlier, 1900, this plalntiŒ executed to the Charleston Cotton Oil 
Mill a new lease of the premises for a period of three years, expiring on the 
ISth day of Septeuiber, 1903 ; that before the expiration of said lease the 
défendant, Southern Cotton OU Company, in some way acquired the property, 
rights. and franchises of the Charleston 011 Mill, and by virtue thereof en- 
tered into possession of the premises in question ; and that just prior to the 
expiration of said lease so renewed, to wit, some time in September, 1903. 
the défendant company agreed with the plaintiff for a lease of said premises 
for a period of three years and for the right to erect additional buildings 
thereon at a rental of one hundred dollars (.$100.00) per annum, to be paid in 
advance, and that it thereupon commenced the érection of such buildings and 
continued to hold possession of said premises, but refused upon demand to 
exécute the lease which had been agreed upon. 

"The défendant the Southern Cotton Oil Company offered in évidence leases 
or licenses for the use of the différent parts or pareels of land which consti- 
tute the property in controversy, ail of said leases or licenses being termina- 
ble upon thirty days' notice from Southern Rail%vay Company, to wit: 

"(a) Agreement between Southern Railway Company and J. G. Wolling and 
J. G. Wolling, Jr., dated October 20, 1897. 

"(b) Agreement between the same parties, dated August 7, 1899, with map 
attached. 
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"(c) Agreement between the same parties, dated June 1, 1900, wlth map 
attaehed. 

"(d) Agreement between same parties, dated January 7, 1902, wlth map 
attaehed. 

"Ail of the foregoing lease or license agreements cover portions of land 
in controversy, and the défendant, the Southern Cotton Oil Company, claimed 
to hâve entered under and to be holding possession nnder sald Wolling. 

"(e) Lease or license agreement between Southern Kailway Company, dated 
September 23, 1904, with map attaehed, covering the remaining portion of the 
land in controversy." 

The défendants also offered In évidence the following record from the Dis- 
trict Court of the United States for the District of South Carolina: 

"Record. 

"State of South Carolina, County of Fairfleld. 

"In the Court of Common Pleas. 

"William J. Shelton, Plaintifif, v. Southern Railway Company and Southern 
Cotton Oil Company, Défendants. 

"Complaint. 

"The plaintifif above named, complaining of the above-named défendants, 
allèges: 

"1. That the défendant Southern Railway Company is a corporation, and 
at the times hereinafter mentioned _was a corporation, duly ereated and 
organized under tlie laws of the state'of Virginia, and is and has been since 
the year 1894 operating the railroad formerly known as the Spartanburg & 
Union Railroad, which formerly belonged to the Spartanburg & Union Rail- 
road Company, and, as plaintiffl is informed and believes, has become sueces- 
sor to ail the rights and franchises and llable to ail the duties of the said 
Spartanburg & Union Railroad Company under the charter granted the said 
Spartanburg & Union Railroad Company by the General Assembly of this 
State. 

"2. That the sald Spartanburg & Union Railway Company acquired under 
its charter unto itself and its suceessors a right of way through and over 
a certain tract of land lying along and on both sides of the said railroad at 
Shelton dépôt, in the county of Pairfield and state aforesaid, of which said 
tract of land the plaintlfC herein is seized in fee simple, subject to the said 
right of way ; but the plaintifC allèges that the said right of way was ac- 
quired by the said Spartanburg & Union Railroad Company over and through 
the said tract of land for the purpose of the said railroad only, and for so 
long only as the same should be used for the purpose of said railroad and 
no longer, and that the défendant Southern Railway Company has no right 
of way over and through the said tract of land, save such as was acquired 
by the said défendant as successor to the said Spartanburg & Union Rail- 
road Company. 

"3. That the défendant the Southern Cotton Oil Company Is a corporation 
duly ereated and organized according to law, and as such is engaged in doing 
business in this state. 

"4. That heretofore the plaintlfC let to the défendant the Southern Cotton 
Oil Company a small parcel of the land referred to in paragraph 2, containing 
one-eighth of an acre, more or less, lying along or near the track of the said 
railroad at Shelton, which was to be used by the said défendant for the pur- 
pose of storlng cotton seed in a certain house which had been erected on said 
land, and when the term of the lease made by the plaintiiï to the said défend- 
ant had expired and plaintifif proposed to renew the same, the said défendant 
refused to renew the said lease, alleging that plaintiff had no right to let 
the said premlses, and that it had obtained a lease thereof from the défend- 
ant Southern Railroad Company. 

"5. That the contract of lease from the plaintiff under which the défendant 
Southern Cotton Oil Company held possession of the said promises expired on 
the 31st day of December, 1903, since which time the said défendant, with 
the sanction and connivance of the défendant Southern Railway Company. 
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bas wrongfully held said premises after demand by the plaintiff for the pos- 
session thereof, and without the consent of the plaintiff has erected three 
other houses thereon, which hâve become by opération of law the property 
of the plaintiff lierein. 

"6. That the said lot or parcel of laud on which the said houses are located 
is entirely outside the right of way of the défendant Southern Railway Com- 
pany, but plaintiff allèges that if the said strip of land should be within the 
limit of the right of way of the défendant Southern Railway Company that 
plaintiff is stiû the owner thereof in fee and entitled to make any proper 
use thereof not inconsistent with [use thereof by] said défendant Southern 
Railway Company, [which] could not hâve any right or authority to let or 
lease the same to another for other than railroad purposes. 

"7. That as plaintiff is Informed and believes the défendant Southern Rail- 
way Company has undertaken to authorize the défendant Southern Cotton 
Oil Company to occupy and hold possession of the said premises and the 
houses erected thereon, although the said Southern Railway Company well 
knew that the plaintiff is the owner thereof and seised in fee simple, and the 
plaintiff allèges that the act of the défendant Southern Railway Company in 
attempting to hold the défendant Southern Cotton OU Company in possession 
of said premises, knowing of plaintiff's tltle thereto, is a willful, wanton, and 
high-handed déniai of and invasion of the plaintiff's rlghts, to hls damage in 
the sum of one thousand ($1,000.00) dollars. 

"8. That the reasonable rental value of the said premises is $120 per annum. 

"9. That the plaintiff Is the owner of a Fairfleld scales located on the said 
premises, referred to in paragraph No. 2 of this complaint, which is wrong- 
fully withheld by the défendant and used by the défendant Southern Cotton 
Oil Company in weighing cotton seed without the consent of the plaintiff. 

"Wherefore plaintiff demands: 

"First. That he be adjudged the owner In fee of the premises described in 
paragraph 4 and for the recovery of the possession thereof. 

"Second. That the défendant Southern Railway Company, its agents and 
servants, be forever enjoined from using or permitting or granting the right 
to others to use the aforesaid right of way over plaintiff's lands for any other 
purpose than railroad purposes, in violation of the plaintiff's right as owner 
in fee of said land. 

"Third. That the plaintiff hâve judgment against the défendants for the 
sum of $120 per annum, the value of the use and occupation of the said land. 

"Fourth. That plaintiff hâve judgment against the défendants for the sum 
of $1,000 damage sustained by him as alleged tn paragraph No. 6 in thls 
complaint. 

"Fifth. That the plaintiff hâve judgment for the costs of this action and 
for such other and further relief as may be just. 

"Ragsdale & Dixon, Plff's Attys." 

Tlie record of the action of 1905 aiso contained the answer of the 
Oil Company (which asserted title in the Railway Company and also 
relied upon both 20 years and 10 years-of adversary possession), and 
an order granting the motion of the plaintiff for a nonsuit, made Jan- 
uary 14, 1908. There was also ofïered and admitted without objection 
a certificate by the clerk that the costs of the action of 1905 had not, 
up to September 11, 1911, been paid. 

At the close of the évidence on the trial of the présent action the Oil 
Company moved the court to direct a verdict in its favor on the ground 
that this was a second action for the recovery of real property, insti- 
tuted more than two years after nonsuit taken in a former action to 
recover the same property. This motion was overruled and exception 
was duly taken. Thereupon, on the motion of the Railway Company, 
the court dismissed the action "in se far as it aflfects the rights of" 
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the Railway Company. To tliis the Oil Company also excepted. The 
court then chargea the jury, saying in part: 

"When you fiud your verdict, you will fiiid In thèse words: If you find 
for the défendant you simply say, 'We find for the défendant.' If you flnd for 
the plalntiff, Shelton, you will say, 'We flnd for the plalntifC the property in 
dispute.' If, in addition to that, you find that there had been no rentable 
value to It, nor any damages to wMch he has been subjected, you will stop 
there. If you flnd, however, that there has been rentable value for use 
and occupation (you hâve heard the testimony on that point), then you will 
add, 'and so many dollars damages,' not esceeding the sum of $1,300." 

The verdict was : 

"We find for the plalntiff the property In dispute." 

The Oil Company then moved for a new trial, and this motion was 
overruled. The order of the court then made will be set out later. The 
judgment was that the plaintifï recover of the défendant the Southern 
Cotton Oil Company the property in dispute and its costs. 

In 2 Code of Civil Procédure 1912, § 123, subd. 2, is the following 
statute : 

"Plaintiff Mmited to Two Actions for Recovery of Real Property. — The 
plaintifl: in ail actions for recovery of real property or the recovery of the 
possession thereof, Is hereby liniited to two actions for the same, and no 
nu'fe: Provided, that the costs of the flrst action be flrst paid, and the second 
attion be brought within two years from the reudition of the verdict or judg- 
ment in the flrst action, or from the granting of a nonsuit or discontinuauce 
therein." 

The first assignment of error is that the trial court erred in overrul- 
ing the motion of the Oil Company for a directed verdict in its favor. 
The contentions of the plaintiff may be conveniently stated in the fol- 
lowing order: 

(1) The présent action is not one to recover possession of real prop- 
erty, but is a mère demand for double rent. In the brief for plaintiff 
it is said : 

"The allesation of demand for possession [In the présent complainf] was 
for the purpose of affectlng the amount of the rental and not for maklng out 
a possessory action." 1 Code 1912, § 3497. 

(2) There is no évidence that the premises involved in the first action 
are tke same as the premises involved in the présent action. 

(3) The first action was not one to recover possession of real es- 
tate. 

(4) The présent action asserts only a right to équitable relief. 

(5) Even if both actions were to recover possession of real property, 
the trial court was right in holding that the différences between the two 
actions prevented the opération of the statute. 

1. The first contention of the plaintiff may be disposed of rather 
briefly. The section of the Code referred to requires a demand of pos- 
session in writing as a condition précèdent to the recovery of double 
the rental value of the premises. There is no allégation in the présent 
complaint that demand in writing had been made, and there is no 
prayer for double the rental value of the premises. We are unablf» 
therefore to read the complaint as is now suggested. 
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[1] 2. The contention that there is no évidence of identity of the 
premises involved in the actions requires some discussion. On the trial 
below the Oil Company introduced in évidence, without objection, the 
record of the former action. If the plaintiff at that time was contend- 
ing that there was want of identity of the premises involved this failure 
to object and to require évidence of identity is inexplicable. But if the 
plaintiff then conceded the identity of the premises, the course taken 
was the one to be expected. The order made by the trial court on the 
Oil Company's motion for a new trial reads as foUows : 

"The défendants hâve also moved for a new trial, mainly upon the ground 
that the court should hâve held that the présent action, belng an action for 
the recovery of the possession o£ real property, was brought more than two 
years after the dlscontinuance of the prevlous action, which was also an 
action for the recovery of real property; the property in dispute In the 
former action being the same premises as those sought to be recovered in the 
présent action, and the costs in whlch prevlous action had not been paid. 

"Upon a comparison of the complalnt in the original action, whlch was 
discontinued, with that In the présent action, it would appear that there are 
some sllght différences. The former action was brought against two défend- 
ants, the Southern Itailway Company and the Southern Cotton Oil Company, 
and was framed, so to say, somewhat in a double aspect, as asking under 
oue aspect for the recovery of the possession of the property on the ground 
that the plaintiff was absolutely entltled to it, and in the other aspect for an 
Injunction to prevent Its further use by the défendants for the purposes for 
whlch it was belng used as not being compatible with the easemeut upon the 
property possessed by the railroad company. In other words, in one aspect 
the former action treated the case as if the railroad company had properly 
acquired an easement for a rlght of way only over the premises, and by 
virtue of such easement had no rlght to rent it out to others to use for a stor- 
age of secd, or for cotton seed house, and should be enjolned from so doing. 
The présent action is brought against a single défendant, the Southern Cotton 
Oil Company, and can only be constnied, upon readlng the facts alleged 
in the complalnt, and giving them any sort of logical construction, and ignor- 
ing the prayer of the complalnt, as an action for the recovery of real property. 
Under the language of the décision in Carr v. Mouzon, 93 S. C. page 161, 76 
S. E. 201, Ann. Cas. 1914C, 731, where a party plaintiff is to be debarred 
from the second action to recover real estate, unless brought wlthiu the tlme 
speclfled in the statute, the two actions are to be construed strlctly as being 
both for recovery of the possession of the same pièce of real estate, and for 
no other purpose. Giving the benefit of any doubtful construction to the 
plaintiff in this case as to the effect and œeaning of the complalnt in the first 
action whlch was discontinued, in the opinion of the court there were dif- 
férent parties to the two actions. They were not brought for esactly the 
same purposes ; that is, the first action covered other purposes than are in- 
cluded wlthin the scope of the second, and therefore the bar of the statute 
would not in this case apply. 

"The motion for a new trial on behalf of the défendant Is accordingly over- 
ruled." 

If the identity of the premises involved in the two actions had not 
been conceded by counsel for plaintiff, if the case had not been tried 
on the theory that thei'e was such identity, we cannot believe that the 
court would hâve failed to mention this most obvious ground for 
the conclusion reached. But we are not left to inference on this point. 

On the oral argument hère counsel for the Oil Company moved for 
certiorari to bring up the stenographer's transcript. In so doing it was 
stated by him that plaintiff's contention of nonidentity of premises 
had been made for the first time in the brief filed in this court. This 
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assertion was not denied. On the other hand, the contention of counsel 
for plaintifF was that he could thus shift his position as it was done in 
support of the judgment belozv. We hâve found no authority sustain- 
ing such contention. On the other hand, we read the authorities as 
holding that it is not allowable for any party, who has taken one posi- 
tion on a question of fact on the trial below, to take an inconsistent po- 
sition in the appellate court. In Brown v. Gurney, 201 U. S. 184, 190, 
26 Sup. Ct. 509, 511 (50 L. Ed. 717) it is said: 

"But the Suprême Court applled the rule that where the existence of cer- 
tain facts is assumed In the trial court and the trial proceeds, without ob- 
jection, on that assumption, and the case is declded in reliance thereon, nci- 
ther party will be heard in the court of review to question there, for the first 
time, the existence of the facts, and especially not where the alleged omis- 
sions might hâve been supplied if called to the attention of the trial court, 
and properly applied it, for the identity of the ground in controversy and the 
validity of the original Kohnyo location were conceded by both parties ; and, 
Indeed, counsel really does not deny them as matters of fact, but simply ob- 
jects that the stipulation did not include them." 

In Baker v. Kaiser, 126 Fed. 317, 319, 61 C. C. A. 303, 305, it is 
said: 

" ♦ * ♦ A theory of a case or an assumption of fact adopted by a trial 
court with the acquiescence of the partiesi will be followed by an appellate 
court to which the cause is taken. * * * Appellate courts are especially 
careful to prevent injustice from resulting from the affirmance of a judgment 
upon a ground not presented to the trial court, and which might bave been 
overthrown by additloiial eyidence, had attention been directed to Ifc" 

In 2 Standard Procédure, 244, 245, it is said: 

"Consistency of position is a fundamental requisite In appellate proceed- 
iiigs. Parties will not be permitted to take in the appellate court a course 
at variance with, or inconsistent with, the course followed by them below. 
Where a case is heard or tricd in the lower court upon a certain theory, 
another and différent theory canuot be presented upon appeal." 

See, also, 16 Cvc. 796; 11 Am. & Eng. Ency. (2d Ed.) 446; Powell, 
Appellate Froc. §§ 102, 115; Bigelow, Estoppel (5th Ed.) 717 et seq. ; 
2 Herman, Estoppel, p. 951 ; Mehderback v. Hopkins, 8 Johns. (N. Y.) 
437; Newell v. Meyendorff, 9 Mont. 254, 23 Pac. 333, 8 L. R. A. 440, 
18 Am. St. Rep. 738, 742; Railroad Co. v. McCarthy, 96 U. S. 258, 
267, 24 L. Ed. 693; Lesser Co. v. Railroad Co., 114 Fed. 133, 140, 52 
C. C. A. 95 ; Bensieck v. Cook, 110 Mo. 173, 19 S. W. 642, 33 Am. St. 
Rep. 422, 426; Norfolk Co. v. Norfolk, 115 Va. 169, 179, 78 S. E. 545. 

While in the great majority of the reported cases it was a plaintif!' in 
error who sought to take an inconsistent position in an effort to re- 
verse the judgment, there are two sufficient reasons for holding that 
the rule above stated applies to a case where a défendant in error seeks 
to sustain a judgment by a change of position as'to some fact. To per- 
mit such change in position is to permit an injustice to the plaintiff in 
error. In the case at bar the plaintiff in error was, by the silence of the 
plaintiff, relieved of the duty of introducing évidence of identity of 
premises at the time when it should hâve been ready to do so. He 
who was silent when he should hâve spoken cannot subsequently be 
heard to speak. 



SOUTHEKN COTTON OIL CO. V. SHELTON 257 

Agaîn : The jurisdiction of this court on writ of error is to re-txaxa- 
îne the rulings on questions of law made by the trial court. Unless 
the State of facts accepted by the trial court be accepted hère, this court 
could not review or re-examine the rulings made below. The trial 
court has never ruled on the case now sought to be presented by the 
défendant in error. We overrule the motion for certiorari and will 
consider the case only on the theory that the premises involved in both 
actions are identical. 

[2,3] 3. Let us now consider the contention that the first action 
was not one to recover possession of real property within the mean- 
ing of the statute. Under the South Carolina Code of Civil Procé- 
dure (section 218) a plaintiff may unité several causes of action, légal 
or équitable, or both, if they ail arise out of the same transaction, or 
transactions connected with the same subject of action. The plaintiff 
had a légal cause of action against the Oil Company, in that the latter 
was alleged to be an overstaying tenant of the plaintiff, who refused to 
surrender possession. The plaintiff also had or supposed he had an éq- 
uitable cause of action m that the Oil Company had attorned to the 
Railroad Company, alleged to be making through its tenant, the Oil 
Company, a use of plaintiff's land which it was not authorized to 
make. We deem it unnecessary to express an opinion as to the ex- 
istence of a right to équitable relief under the complaint of 1905. We 
shall assume its existence in order to présent the case as strongly as 
possible for the plaintiff. Thèse causes of action were properly joined 
under the section of the Code above mentioned. 

[4] And we should say hère that we find no cause for refusing to 
read and consider the prayers of the complaint in order to ascertain 
the purpose of the pleader. For some purposes the prayer of a com- 
plaint may be disregarded, but not where there is a contention made 
by the complainant as to the character of the action presented by his 
own complaint. The prayers of this complaint are most signifîcant. 
The first is that the plaintiff "be adjudged the owner in fee of the 
premises * * * and for the recovery of the possession thereof." 
Had the plaintiff been content to présent only his équitable, or suppos- 
ed équitable, cause of action, there would hâve beén less difficulty in 
holding that the action was not one to recover possession of real 
property. But he saw fit, not only to présent his légal cause of action, 
iDut to make it the primary and chief feature of his complaint. As 
drawn, the pleading présents as the fundamental cause of complaint 
the unlawful détention of the possession of the premises, and the mosi 
important purpose on the part of the pleader was to recover posses- 
sion. 

We regard as controUing the ruling in Tompkins v. Railroad Co., 
30 S. C. 479, 9 S. E. 521, to the effect that a complaint, which pré- 
sents a right to an injunction to prevent a railroad company from ap- 
propriating land which it is not authorized to take, does not institute 
an action to recover real property or the possession thereof within 
the meaning of the statute. But we are unable to perceive that plain- 
tiff's action of 1905 falls under this ruling. In the first action men- 
tioned in the opinion in the Tompkins Case a landowner presented 
220 F.— 17 
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an équitable cause of action and prayed for none but the relief obtain- 
able in a court of equity. In essence the case was one in which a land- 
owner sought by injunction to prevent a railroad company from un- 
lawfuliy appropriating his land, and incidentally sued for damages. 
In the présent plaintiff's complaint of 1905 he saw fit to allège that the 
Oil Company obtained possession as his own tenant and was in the 
untenable position of an overstaying tenant who had illegally attorned 
to another. While it was also alleged, in order to set up a right to in- 
junctive relief, that it was a railroad company to which the Oil Com- 
pany had attorned, still it was the former allégation which indel- 
ibly stamped the case as being chiefly and primarily one to recover 
possession of the premises. It should hère be said that if the com- 
plaint of 1905 did not présent a right to injunctive relief the complaint 
so clearly instituted an action to recover possession of real property, 
that the question needs no further discussion. 

But, treated as a complaint presenting both a légal and an équitable 
cause of action, we cannot escape the conclusion that the action of 
1905 was, within the meaning of the statute, one to recover posses- 
sion of real property. Its paramount purpose both in form and in 
essence was to hâve the right of possession adjudicated. We are ful- 
ly aware that the statute is in dérogation of a common-law right, and 
that it opérâtes only when both the first and second actions are in es- 
sence strictly actions to recover real property or the possession there- 
of. We hold, as we must under the South Carolina décisions con- 
struing this statute (and we use hère the phraseology of the common- 
law jurisdictions in order to express our meaning more clearly), that 
a common-law action of trespass q. c. t., a suit for partition, although 
the plaintiff's title be denied, or a bill in equity to foreclose a mort- 
gage, or to enjoin a défendant having the power of eminent domain 
from appropriating land which it is not authorized to take, are ail ac- 
tions which do not fall within the meaning of this statute. 

We are further of opinion that the mère similarity in practical re- 
suit between some of the last above named actions and an action which 
is strictly one to recover real property or the possession thereof does 
not afford reason for disregarding the intent of the statute. In South 
Carolina there is but one form of action. Code Civ. Proc. § 114. Con- 
sequently there is no technical form of action for the recovery of real 
property or for the recovery of the possession of real property. The 
essential nature of the complaint, in view of the facts alleged and the 
relief prayed, must détermine the nature of the actions to which this 
statute applies. Mère joinder of équitable rights, and a fortiori of 
merely supposed équitable rights, with légal rights, cannot as we be- 
lieve, be sufficient to prevent the application of the statute. We hâve 
found no authority for the supposition that either action must be 
solely to recover real property or the possession thereof. Nor do we 
perceive any good reason for so holding. When the statute in prac- 
tically its présent form was first enacted, in 1744, there could be no 
such thing as a joinder of a légal and an équitable cause of action. 
When the code pleading was adopted in 1870 this ancient statute was 
not repealed or amended. If the Législature had intended that the 
statute of 1744 should not apply to actions to recover real property 
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or the possession thereof, when presented in conjunction with some 
équitable cause of action, it would seem that this intent would hâve 
been expressed. And even if not expressed in 1870, it would seem 
that during the 40 years intervening between the adoption of the code 
System of pleading and the institution of the présent action, some ex- 
pression of this intent would hâve found its way into the statute law. 

We are therefore brought to the conclusion that the action of 
1905 was an action to recover the possession of real property within 
the meaning of the statute. 

4. We are now brought to a further considération of the nature 
of the présent action. In the brief for the plaintifï it is said (page 14) : 

■'Upon tlie sarue princlple the court should hâve construed the présent ac- 
tion strlctly as an équitable action based upon the équitable rights alleged 
in the complaint in favor of the plaintilï against the défendant, vvhich un- 
questionably could be maintained even if the former action was for the recov- 
ery of the land." 

In holding that no such right is shown, we do not need to rely upon 
the fédéral doctrine that a plaintiff out of possession suing a défend- 
ant in possession of real estate has no standing in equity under the 
facts asserted in this complaint. Whitehead v. Shattuck, 138 U. S. 
146, 11 Sup. Ct. 276, 34 L. Ed. 873; Erhardt v. Boaro, 113 U. S. 
537, 5 Sup. Ct. 560, 28 L. Ed. 1113; Black v. Jackson, 177 U. S. 349, 
363, 20 Sup. Ct. 648, 44 L. Ed. 801 ; Buchanan Co. v. Adkins, 175 
Fed. 692, 99 C. C. A. 246. We hâve failed to find any authority au- 
thorizing a belief that there is in the state courts of South Carolina 
a right to équitable relief under the circumstances hère. As the sole 
défendant has not the power of condemnation, we see no room for 
applying the doctrine of Bird v. Railroad Co., 8 Rich. Eq. 46, 64 Am. 
Dec. 739; Tompkins v. Railroad Co., supra, 30 S. C. 479, 9 S. E. 
521; Ragsdale v. Railroad Co., 60 S. C. 381, 38 S. E. 609; 1 High, 
Inj. (4th Ed.) § 622; 2 High, Inj. (2d Ed.) §§ 622, 625, 629; 2 
Lewis, Em. Dom. (3d Ed.) |§ 901, 902, 904. We hâve therefore a 
pleading which, treated as a bill in equity, is fatally wanting in equity. 
Had this action, on removal, been docketed on the equity side of the 
fédéral court, a motion to dismiss for want of equity would neces- 
sarily hâve prevailed. 

[5] We need not concern ourselves with the propriety of treating 
such a complaint, over the objection of the complainant, as presenting 
a légal cause of action. The complaint hère alleged that the Oil Com- 
pany "wrongfully refuses to surrender the possession of said lots, 

* * * although demand has been made upon said défendant 

* * * for the possession of said lots." On removal of the cause 
it was apparently placed on the law docket. The plaintiff made no 
motion to hâve the cause docketed on the equity side. He could 
hâve had his supposed right to équitable relief tested by so doing. On 
the other hand, without objection, he permitted the cause to remain 
on the law side, and went into a trial by a jury. The évidence offered 
by the plaintiff bore directly on his right to the possession of the prem- 
ises, and on nothing else. Having submitted his complaint, treated 
as one setting up a légal cause of action, to the décision of a jury, 
he must be held to hâve waived his right to object on this point. 
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And we hâve no difficulty in arriving at the conclusion that this course 
of action was not the resuit of ignorance or of mistake. 

The learned counsel for plaintiff must hâve known that the chances 
of maintaining the complaint in the fédéral court as a bill in equity 
were, to say the least, exceedingly slight. They also presumably hoped 
to escape the bar of the statute in question in exactly the manner that 
it was escaped in the trial court. It is true that the complaint, treated 
as a déclaration, might hâve been considered as a mère assumpsit for 
money for the use and occupation of real estate. But this method 
of escaping the bar of the statute was not only not accepted by plain- 
tif!, bul, he waived the right to hâve the complaint so treated. He 
made no motion for leave to strike out the above-quoted allégation, 
and his every word and act as shown by the record indicates a pur- 
poseful intent to submit to the jury the question of his right to re- 
cover the possession of the premises. The belief of counsel for plain- 
tiff that the différences between the action of 1905 and the présent 
action prevented the statute from being applicable is, we must believe, 
the explanation of this course of action. The conclusion that the 
plaintiff never for a moment intended his complaint to be treated as 
a déclaration for money only is fortified by the fact that counsel for 
plaintiff had at the outset moved to remand the cause to the state court 
for want of sufficient value in controversy. If the complaint were 
treated as a mère déclaration for $1,300 for the use of real estate or 
for rents, the want of jurisdiction of the trial court was too apparent 
to be supposed to bave escaped the attention of the experienced and 
astute counsel representing the plaintiff. Moreover, with the above- 
quoted allégation left in the complaint, it was properly worded in 
order to recover possession and rents in arrear, and was inappropri- 
ately worded as a mère demand for rents in arrear or for compensa- 
tion for the use and occupation of real estate. It is also a fact that 
the answer presented clearly the issue of the right of possession. By 
going to trial on such an issue the plaintiff (although his original 
intention was différent) must assuredly be held to hâve waived the 
right to now bave his complaint construed otherwise than as a déclara- 
tion for the recovery of possession of the premises and for compensa- 
tion for its unlawful use and occupation by the oil company. 

[G] Having reached the conclusion that the présent action must 
be treated as one to recover oossession of real property, we must now 
consider the reasons which led the learned trial court, at the instance 
of the plaintiff, to rule that the présent action is not barred by the 
statute in question. Thèse reasons are want of identity of parties, 
and that the first action covered purposes other than are included 
within the scope of the présent action. In order that the statute 
may apply some identities are necessary. There must be substantial 
identity of parties to the two actions, identity of premises involved, 
and identity of cause of action. The only différence in parties con- 
sists in the fact that the Railway Company, the landlord of the Oil 
Company, was made a party défendant on the face of the first com- 
plaint and is not mentioned in the présent complaint. 

It is unnecessary that we base our conclusion on the fact that the 
Railway Company had been brought into the présent action as a de- 
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fendant, and was still befôre the court as such when the OU Com- 
pany's motion for a directed verdict was overruled, or on tlie privity 
between landlord and tenant. In reason and by authority the absence 
of the landlord, had it existed, from the second action, does not de- 
stroy sufïicient identity of parties. The fact that the plaintiff in both 
actions is the same person, and that the Oil Company is a défendant 
in both actions is sufficient. We so say because of the analogy be- 
tween the présent situation and a case where a prior judgment is re- 
lied upon as an estoppel. The analogy exists because by the statute 
the same effect is given to an order of nonsuit rendered in the first 
action more than two years before the institution of the second that 
is given by gênerai lavv to a final judgment on the merits rendered 
in the first action. In 23 Cyc. 1112, it is said: 

"But where a former judgment Is pleaded in bar, It Is no objection to 
its opération as an estoppel that the former action Included some parties 
who are not joined in the présent suit or vice versa, provided the judgment 
was rendered on the merits, and not on an objection as to parties, and pro- 
vided the cause of action in the two suits is the same, and the party against 
whom the estoppel is set up was actually a party to the former lltigation." 

In 1 Herman, Estoppel, § 94, it is said: 

"To make a judgment, pleaded in bar, a technlcal bar, it must appear to 
hâve been between the same or substantially the same parties. A nominal, 
but not substantial, différence in parties does not effect the estoppel." 

See, also, Thompson v. Roberts, 24 How. 233, 241, 16 L. Ed. 648 ; 
Green v. Bogue, 158 U. S. 478, 503, 15 Sup. Ct. 975, 39 L. Ed. 1061. 

As bas been shown, we must treat the identity of the premises in 
controversy in the two actions as being established. We are unable 
to perceive that there is any différence between the cause of action 
in the first complaint and that in the second. The gist of both com- 
plaints is the same. An alleged illégal detainer of the possession of 
the premises by the plaintiff 's tenant, the Oil Company, is the gist of 
the complaint in both actions. In both the Oil Company is alleged 
to hâve obtained possession by virtue of leases made by the plaintiff. 
In both it is alleged that the Oil Company is an overstaying tenant. 
The mère fact that the complaint of 1905 contains an allégation that 
the Oil Company bas committed the grievance with the sanction and 
connivance of the Railway Company, which is not made in the présent 
complaint, would not prevent the application of the strict doctrine of 
estoppel by judgment. 

Having, then, substantial identity of parties, identity of premises, 
and identity of causes of action, we doubt if any différence of pur- 
pose on complainant's part in bringing the two actions could possibly 
avail to prevent the opération of the statute. However, it is unneces- 
sary to so décide. We are unable to see that there is any différence 
of purpose, such as could possibly be of moment hère. We believe 
that we hâve satisfactorily shown that in the first complaint, even as- 
suming that it set up an équitable right, the chief and primary pur- 
pose was to recover possession of certain premises. Treated as the 
plajntiflf acquiesced in having it treated, the chief and primary pur- 
pose in the second complaint was to recover the possession of the 
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same premises. We are therefore unable to find any sufficient rea- 
son for holding that the statute did not apply. As the présent action 
was barred, the motion of the Oil Company for a directed verdict 
should hâve been granted. 

It is unnecessary that we consider the remaining assignments of 
error. We are of opinion to reverse, at the cost of défendant in er- 
ror, and to remand for such further action as niay be proper. 

Reversed. 

PRITCHARD, Circuit Judge, dissents. 



KBECHEVAL v. ALLEN et aL 

(Circuit Court of Appeals, Eigtith Circuit. January 4, 1915.) 

No. 3724. 

1. Inteknal Revenue <S=>42 — Searches and Seizures — Statutoby Pbovi- 

SIONS. 

Rev. St. § 3462 (U. S. Comp. St. 1913, § e?>M), authorizing the issuance 
of search warrants wlien an internai revenue oUicer malves oatli that he 
bas reason to and does helieve that a fraiid on the revenue has beeu or 
is lieing committed iipon or by the use of the premises sought to be 
searehed, and section 3177 (section 5900), autliorizing any collector, deputy 
collector, or inspecter to enter in the daytime any building or place where 
articles subject to tax are luade, produced, or kept, for the purpose of 
examinlng such articles, imposing a penalty for a refusai to admit such 
officers, and providiug that, when such premises are open at night, such 
oilicers mny enter them while so open, are gênerai in their nature, suitable 
for the collection of internai revenue taxes suhsequently imposed by 
Coiigress, and as they are répugnant to no provisions of the Oleomargarine 
Act (Act Aug. 2, ISSO, c. 840, 24 Stat. 209 [Comp. St. 1913, §§ 021.5-0232]), 
they are applicable to the collection of the spécial taxes imposed by that 
act. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 114- 
116; Dec. Dig. €=42.] 

2. INTEBNAL REVENUE <S=342 — SEABCHES AND SeIZUBES STATUTOET PbOVI- 

SIONS. 

Rev. st. § 3462, does not require that searches, made under search war- 
rants thereby authorlzed, shall be made only by the one officer who verl- 
fied the application for the warrant. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 114- 
116; Dec. Dig. ®=»42.] 

3. Internal Revenue <S=j22— Searches — Actions eob Wbongful Seabches 

— instbuctions. " 

Even though a search warrant to search premises, where It was be- 
lleved a fraud upon the revenue was being committed, llmited the search 
to the officer who verified the application for the warrant, in an action 
against liim and other officers for damages, It was not error for the court 
to charge that the officer having the warrant in charge had a right to 
exécute it, and to refuse instructions that the warrant furnished no juris- 
dictiou for an entry into plaintiff's dwelling house, or for a search therein 
by any of the défendants, as such instructions would hâve condemned as 

®=3For oiher cases soe same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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unlawful the acts of the officer who verifled the application, while tM 
instruction given referred only to liim. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 47-61 ; 
Dec. Dig. i®=>22.] 

4. INTKBNAL REVENUE ©=>22^SEARCnES LlABILITY OF OFFICEBS. 

Internai revenue officers, in executing a search warrant addressed to 
them which was fair on its face, did net hâve the duty of deciding wHether 
a proper application was made to the United States commlssioner who is- 
sued the warrant, nor whether he properly exercised his discrétion in is- 
suing It, since, if an officer or tribunal possesses jurlsdiction over a sub- 
ject-matter on which a judgment is passed, with power to issue an or- 
der or process for the enforcement of such judgment, and the order or 
process is regular on its face, it wlU give full and entire protection to 
the ministerial officer executing it, though serions errors may hâve been 
committcd by the officer or tribunal in reaching the conclusion or judg- 
ment on which the order or process is issued. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 47-61 ; 
Dec. Dig. <g=»22.] 

5. INTEBSAL Revenue <®=522 — Seabohes — Actions— Issuance. 

In an action against internai revenue officers for an alleged wrongful 
search of plaintiff's premises, under a warrant authorizing them to search 
such premises for oleomargarine unlawfully manufactured, plaintiff 
could not attack the warrant because it directed the selzure of ail pa- 
pers, route cards, llsts, and bills, and ail other documents relating to the 
manufacture, purchase, etc., of oleomargarine, where no complaint was 
made that défendants seized any such papers. 

[Ed. Xote. — For other cases, see Internai Revenue, Cent Dig. §§ 47-61 ; 
Dec. Dig. <g==>22.] 

6. Isternal Revenue <S=342 — Seabciies — Actions for Wrongful Searches 

— Instruction s. 

In an action against internai revenue officers for damages from an al- 
leged wrongful search of plaintiff's premises, where the évidence showed 
that the door of plaintifî's house was open, and that the ofiicers entered 
through that door, an instruction that the search warrant gave them no 
authority to enter plaiutifC's premises and make a search at night was 
properly refused, as It ignored the right of the officers to exercise In the 
nlghttlme the authority given by Rcv. St. § 3177, which provides that, 
when premises where articles subject to tas are made, produced, or kept 
are open at night, such officers may enter them whlle so open. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 114- 
116; Dec. Dig. <^=>i2.] 

7. INTEKNAL REVENUE <®=342 SeARCHES EXECUTION OF SEARCH WaREANT IN 

Nighttime. 

The exécution of a search warrant Issued under Rev. St. § 34C2, to 
search premises for oleomargarine, manufactured in fraud of the revenue 
laws, by entering plaintiff's dwelling house through a door which was 
open at half past 8 at night, was not illégal. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 114- 
116; Dec. Dig. <@=>42.] 

8. Inteenal Revenue <©=>30 — Searches — Actions fob Wrongful Seabohes 

— Instructions. 

In an action for damages against internai revenue officers, an instruc- 
tion which predicated an unlawful act upon the destruction of internai 
revenue stamps on tubs containing oleomargarine, belonging to plalntiff, 
was properly refused, where there was évidence that the stamps on the 
tubs had been canceled many months before, and that the tubs appeared 
dirty and greasy, as an inference might be drawn from this évidence that 
the tubs had been reflUed after the original contents had been withdrawn, 
and under Act Aug. 2, 1886, c. 840, §§ 6-13, 24 Stat 210, 211 (Oomp. St. 

^z^For other cases se» same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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1913, §§ 6218-6225), the stamps would protect the tubs only until t"he 
original contents were emptied, andl thereafter it was the duty of th? 
person iu whose tiands the tubs were, or of any revenue ofîicer, to de 
stroy the stamps thereon. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 86, 91 ; 
Dec. Dig. ®==>30.] 

9. Inteenal Revenue iS=322 — Seabches — Actions for Weongful Searches 

— Instructions. 

In an action against a coUector of Internai revenue and hls deputie.s 
for damages from an alleged unlawf ul search of plaintiff's premises, where 
some of the acts shown by testimony were lawful and not injurions, 
while there was an issue as to the occurrence of other acts, an instruction 
that the coUector was responslble for the acts of any of his deputies, as 
mentioned in the évidence, was properly ref used. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 47-61 ; 
Dec. Dig. <®=»22.] 

10. TniAL <S=>261 — Instructions Bad in Part. 

There was no error in refusing a requested instruction, a part of which 
could not hâve been properly given. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 484, 660, 671, 673, 
675; Dec. Dig. <S=»261.] 

11. Inteenal Revenue <S=»22 — Weongful Seabch^Punitive Damages. 

A collecter of internai revenue, who was not présent when other reve- 
nue offlcers attempted to break into plaIntifC's dwelling house, or when 
they unlawfully entered and searched such dwelling house, and who nel- 
ther participated in, authorized, nor ratified the acts done, was not lia- 
ble for punitive damages ; and hence an instruction that the rule as to 
the recovery of such damages against him was the same as was declared 
in the charge as to the other défendants was properly refused, where such 
rule allowed the recovery of punitive damages if the acts of défendants 
were malicious. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 47-61 ; 
Dec. Dig. iS=î22.] 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action by Charles E. Kercheval against Edmund B. Allen and oth- 
ers. Judgment for défendants, and plaintiff brings error. Affirmed. 

William R. Orthwein, P. H. CuUen, Thomas T. Fauntleroy, and 
Shepard Barclay, ail of St. Eouis, Mo., for plaintiff in error. 

Homer Hall, Asst. U. S. Atty., of St. Louis, Mo. (Charles A. Houts, 
U. S. Atty., of St. Louis, Mo., on the brief), for défendants in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. The plaintiff in error, herein- 
after referred to as plaintiff, sued the five défendants in error, here- 
inafter referred to as défendants, alleging that they were officers or 
agents in the internai revenue service of the United States, and as a 
first cause of action that on February 14, 1911, they attempted to 
break and enter his dwelling house without warrant or authority, 
causing an injury to a door. The second cause of action alleged that 
on February 17, 1911, the défendants unlawfully entered into his 
dwelling house, and publicly searched the house and premises, and 

(ÊssFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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unlawfully emptied three partially filled tubs of oleomargarine into 
a fourth, and defaced and destroyed the canceled United States inter- 
nai revenue stamps thereon, for which acts he prayed the recovery 
of damages. 

The défendant Allen, who was the collector of United States in- 
ternai revenue for that district, filed an answer containing a gênerai 
déniai of the plaintiff's charges, while the answers of the other de- 
fendants, in addition to a déniai of any trespass, justified their entry 
as officers of the internai revenue service of the United States, and as 
possessed of a warrant from a United States commissioner, authoriz- 
ing them to make the entry and search. The évidence showed that 
plaintiff' for some years had been a dealer in oleomargarine in St. 
Louis, Mo., and carried on the business in the basement of a one-story 
dwelling house, in which he and his family resided. Three of the 
défendants made an endeavor to get in the door on the date stated 
in the first count, and four of them entered the house at the date 
stated in the second count, and made an investigation and search of 
the portion where the oleomargarine was kept and handled. 

There was a trial and verdict for the défendants. Of the errors 
relied on by plaintiff, the first relates to the validity of a search war- 
rant. The plaintiff himself offered in évidence the search warrant, 
issued by a United States commissioner at St. Louis, directed to de- 
fendant Allen as collector, and to any and ail deputy coUectors of 
internai revenue for that district, which contained the foUowing ré- 
citals and commands: 

'Whereas, complaint has thls day been made before me upon oath of John 
T. Richardson, deputy collector of internai revenue, First district of Missouri, 
charging and alleging that he has good reason to believe and does verily be- 
lieve that one Charles Kercheval, in the Eastern division of the Eastern Ju- 
diclal district of Missouri, in a certain one-story and basement dwelling house, 
known as No. 4832 Leduc street, in the city of St. Louis, state of Missouri, 
and in a brick stable in the rear of said dwelling house, unlawfully carries 
on the business of a manufacturer of colored oleomargarine without having 
tirst paid the spécial tax therefor as requlred by law, by mixing coloring mat- 
ter with white or uncolored oleomargarine and thereby making a product to 
resemble butter in a shade of yellow for sale, thereby defrauding the United 
States out of its revenue, said Charles Kercheval has in his possession In 
said premlses certain whlte or uncolored oleomargarine, and certain colored 
oleomargarine which has been unlawfully colored in the manner aforesaid by 
the said Charles Kercheval, and that said colored oleomargarine is being con- 
cealed by the said Charles Kercheval ; and 

"Whereas, said J. T. Richardson has upon oath stated such facts as lead 
me to believe and find that there is probable cause for believing that the said 
Charles Kercheval is unlawfully carrying on said business of manufacturlng 
colored oleomargarine without having ârst paid the spécial tax therefor as 
requlred by law: 

">îow, therefore, this is to command and authorlze you and any of your 
deputies to enterj and search the said premlses known as No. 4832 Leduc 
Street, and the brick stable in the rear thereof, in the city of St. Louis, state 
of Missouri, and to take possession of and secure ail of the colored oleomar- 
garine in said premlses which has been unlawfully manufactured as hereinbe- 
fore described, ail white or uncolored oleomargarine in said premlses, ail 
coloring matter used m coloring white or uncolored oleomargarine, ail oleo- 
margarine tubs, ail papers, route cards, lists, and bills, and ail other docu- 
ments in said premlses relating to the manufacture, purchase, sale, or delivery 
of white or uncolored oleomargarine, colored oleomargarine, and coloring mat- 
ter, and to hold and dispose of the same accordlng to and as directed by law." 
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[1] The application for the search warrant was also offered in évi- 
dence. Section 3462, Revised Statutes of the United States, provid- 
ing for the issuance of search warrants, is as f ollows : 

"The several judges of the Circuit and District Courts of the United States, 
and commissioners of the Circuit Courts, may, within their respective juris- 
dictions, issue a search warrant, authorlzing any internai revenue offlcer to 
search any premises within the same, if such offlcer malves oath in writing 
that he has reason to believe, and does believe, that a fraud upon the revenue 
lias been or Is being committed upon or by the use of the said premises." 

A further provision in section 3177 of the Revised Statutes, relat- 
ing to the duty of officers of the United States internai revenue, is 
as foliows: 

"Any collector, deputy collecter, or inspecter may enter, in the daytime, 
any building or place where any articles or objects subject to tax are made, 
produced, or kept, within his district, so far as it may be necessary, for the 
purpose of examining said articles or objects. And any owner of such build- 
ing or place, or person having tbe agency or superintendence of the same, who 
refuses to admit such officer, or to suiïer him to examine such article or ar- 
ticles, shall, for every such refusai, forfeit five hundred dollars. And when 
.sucli premises are open at nigbt, such ofllcers may enter them wbile so open, 
In the performance of thelr officiai duties." 

Thèse provisions of the Internai Revenue Act are gênerai in their 
nature, are suitable for the collection of internai revenue taxes sub- 
sequently imposed by Congress, and, as they are répugnant to no pro- 
visions of the Oleomargarine Act, are applicable to the collection of 
the spécial taxes imposed by that act. United States v. Barnes, 222 
U. S. 513-519, 32 Sup. Ct. 117, 56 L. Ed. 291. 

[2, 3] The plaintifï requested instructions declaring the search war- 
rant to be void, and to furnish no justification for entry by any of 
the défendants into the plaintifï's dwelling house, or for a search 
therein ; but the court denied the request, and told the jury that the 
warrant was légal and that the officer having it in charge had a right 
to exécute it. Several objections are made to this action by the court. 
It is said that warrant was void because section 3462, Revised Stat- 
utes, authorizes its issuance only to the internai revenue officer who 
vérifies the application therefor; whereas, it was served, in this in- 
stance, not only by that officer, but by two other deputy collectors. 
It would unduly haniper the service of such warrants to limit searches 
made thereunder to the one officer who had sworn to the application 
therefor, and no such con.struction of the statute is necessary; but 
the objections urged are not tenable in this case, because the requested 
instructions included in the sweep of their condemnation as unlawful 
the acts of the officer who had made the preliminary oath, and the 
instruction given by the court was limited to a déclaration that the 
officer who had the warrant in charge had the right to exécute it. 

[4] Another reason assigned for the imputed error in thèse in- 
structions is that the search warrant was void, because it was for an 
unreasonable search of the plaintifiF's premises, thereby offending 
against the restrictions of the fourth amendment to the United States 
Constitution. In support of this theory it is said that officers of the 
internai revenue service had been through plaintifï's place of busi- 
ness and had made several examinations within a few days' time prior 
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to the entry complained of. It is also claimed that the facts stated 
in the application for the warrant were insufïîcient to justify its is- 
suance, and that it was void because it called for the seizure of the 
bocks, papers, and accounts of plaintifif. But the officers, the défend- 
ants hère, in executing a spécifie warrant addressed to them which 
was fair on its face, did not hâve the duty of deciding if a proper ap- 
phcation had been made to the United States commissioner who is- 
sued the warrant, nor if he had properly exercised his discrétion in 
issuing the warrant. "If the officer or tribunal possess jurisdiction 
over the subject-matter upon which judgment is passed, with power 
to issue an order or process for the enforcement of such juclgment, 
and the order or process issued thereon to the ministerial ofïicer is 
regular on its face, showing no departure from the law, or defect of 
jurisdiction over the person or property affected, then, and in such 
cases, the order or process will give full and entire protection to the 
ministerial officer in its regular enforcement against any prosecution 
the party aggrieved * * * niay institute against him, although 
serious errors may hâve been committed by the officer or tribunal in 
reaching the conclusion or judgment upon which the order or pro- 
cess is issued." Erskine, Collector, v. Hohnbach, 14 Wall. 613-616 
20 h. Ed. 745; Haffin v. Mason, 15 Wall. 671-675, 21 L. Ed. 196 
Brj^an v. Ker, 222 U. S. 107-113, 29 Sup. Ct. 684, 56 L. Ed. 114 
Harding v. Woodcock, 137 U. S. 43-46, 11 Sup. Ct. 6, 34 L. Ed. 580 
Conner v.. Long, 104 U. S. 228-237, 26 L. Ed. '723; Matthews v. 
Densmore, 109 U. S. 216, 3 Sup. Ct. 126, 27 L. Ed. 912 ; Stutsmaii 
County V. Wallace, 142 U. S. 293-309, 12 Sup. Ct. 227, 35 L. Ed. 
1018. 

[5-7] It is urged that the search warrant was void because it di- 
rected the seizure of "ail papers, route cards, lists, and bills, and ail 
other documents in said premises relating to the manufacture, pur- 
chase, sale, or delivery of white or uncolored oleomargarine, colored 
oleomargarine, and coloring matter" ; but, as no complaint is made 
that the défendants seized any of thèse papers, this ground of attack 
upon the warrant is not open to the plaintifif. The plaintifï assigns 
error in the refusai of tendered instructions which declared that the 
search warrant gave no authority to the défendants to enter plain- 
tiflf's premises and to make a search at night. The évidence shows 
that the officers called at plaintiff's house at half past 8 in the night, 
but that the door to his house was open and they entered through that 
door. 

Section 3177, Revised Statutes, above quoted, authorizes any col- 
lector to enter in the daytime any building or place where any arti- 
cles subject to a tax are made, produced, or kept within his district, 
so far as it may be necessary, for the purpose of examining said arti- 
cles, and when said premises are open at night such officers may so 
enter them while so open, in the performance of their officiai duties. 
The instructions tendered proceeded on the theory that the officers' 
rights to enter and make examination were referable solely to the 
law authorizing search warrants, and ignored the right of the officers 
to exercise, in the nighttime, thé authority given by section 3177, 
iîevised Statutes. Moreover, the statute cited authorizing the issu- 
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ance of search warrants does not limit service thereof to the daytime, 
and we are cited to no cases which hold that service should be so 
limited. Search vi^arrants are analogous to warrants for arrest for 
crime, and the two commands are often combined in one warrant. It 
is proper, and often necessary, that arrests for crime be made in the 
nighttime. 2 Haie, P. C. 113; 1 Russell on Cr. 840; 1 Bishop, Cr. 
Proc. 207-1. The exécution of a search warrant is so similar to that 
of a warrant of arrest for crime that the officer, in executing it, may 
break open the outer door of a dwelling. 1 Chitty, Cr. Law, 57-66 ; 
2 Haie, P. C. 151 ; 2 Bishop's Cr. Proc. 208-1. Unless a search war- 
rant may be served in the night season, many ofifenses may be com- 
mitted with impunity, as the unlawful business may be carried on 
only during that time, and the évidences of its commission may be 
gone when the day returns. We think the exécution of the search 
warrant in the nighttime was authorized, and there was no error in 
refusing the instructions. 

[8] There was évidence that one of the défendants, finding several 
tubs in plaintifï's place of business, each of which contained but a 
few pounds of oleomargarine, emptied the contents on the table used 
by plaintifï for preparing and printing the packages which he sold, and 
then destroyed the stamps on the tubs so emptied. Complaint is made 
of the refusai of an instruction relating to this act; but we find no 
error in its refusai, because it predicates an unlawful act of the offi- 
cer upon the destruction of the stamps on the tubs, provided there 
was some oleomargarine in the tubs which was the property of plain- 
tifï, whereas, the stamps protect such tubs only until the original con- 
tents hâve been emptied, when it becomes the duty of the person in 
whose hands the tub is, or of any revenue officer, to destroy the stamps 
thereon. Sections 6-13, 24 Stat. 209, 1 Supp. Rev. Stats. 508. There 
was évidence that the stamps on thèse tubs had been canceled many 
months before, and that the tubs appeared dirty and greasy, so that 
there was an inference to be drawn that they had been used for re- 
filling after the original contents had been withdrawn. 

[ 9 ] The plaintiff was not entitled to the instruction requested charg- 
ing Allen, as collector, with responsibiHty for the acts of the deputies, 
because there was an issue as to the occurrence of some of thèse acts, 
and some of the acts depicted in the testimony were lawful, and not 
injurions, while the instruction requested a déclaration by the court 
that the collector was responsible "for any act or acts of any of his 
deputies, as mentioned in évidence." 

[10, 11] It is also assigned as error that the court refused a ten- 
dered instruction declaring that no défense had been made out for 
Allen, the collector, because his answer did not plead a justification 
for the acts of the deputy collectors ; and complaint is also made that 
a portion of the court's charge gave Allen the benefit of the évidence 
of justification, although such défense was not pleaded. This as- 
sumption as to the charge of the court is founded on an error of 
construction of the charge, as it only declared that the gênerai dénia! 
put in issue ail the facts pleaded and complained of in plaintifï's péti- 
tion. There was no error in refusing the instruction asked (Blantou 
v. United States, 213 Fed. 320, 130 C. C. A. 22, Ann. Cas. 1914D, 
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1238), a portion of which related to the right of Allen to the défense 
of justification, because another portion of that instruction told the 
jury that the rules of law as to the recovery of punitive damages 
against Allen were the same as declared in the charge as to the other 
défendants, and that rule allowed the recovery of punitive damages, 
if the jury found that the acts of défendants were malicious ; but the 
évidence was undisputed that Allen was not présent at either of the oc- 
casions complained of, nor, did he participate in, authorize, or ratify 
the acts donc, and therefore he was not hable for punitive damages. 
Lake Shore & Michigan Southern Railway Co. v. Prentice, 147 U. 
S. 101-107, 13 Sup. Ct. 261, 27 h. Ed. 97 ; Western Union Tel. Co. 
V. Cashman, 132 Fed. 805-807, 65 C. C. A. 607; Pacific Packing & 
Navigation Co. v. Fielding, 136 Fed. 577-579, 69 C. C. A. 325 ; To- 
ledo, St. L. & W. R. Co. v. Gordon, 143 Fed. 95-98, '74 C. C. A. 289 ; 
Norfolk & P. Traction Co. v. Miller, 174 Fed. 607-609, 98 C. C. A. 
453. 

The judgment of the lower court is affirmed. 



In re PETRONIO et al. 
E. PETRONIO & CO. v. CENTRAL TRUST CO. OF ILLINOIS. 
(Circuit Court of Appeals, Seventh Circuit. November 2, 1914.) 

No. 2144. 

1. Bankeuptct <g=»439 — Appellatb Peoceedings — Mode of Revie.w — "Plen- 

ARY Suit" — "Summabt Proceeding." 

A proceeding in a court of bankruptcy, on pétition of a trustée to dé- 
termine the tltle to property in his possession, but claimed adversely by 
one not a party to the proceedings, but brought in by citation, is not a 
"plenary suit," but a "summary proceeding" in the bankruptcy matter, 
and an order made therein is reviewable by pétition to revise, under 
Bankr. Act July 1, 1898, § 24b, c. 541, 30 Stat. 553 (U. S. Comp. St. 1913, 
§ 9608). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec. 
Dig. <S=»439. 

For other définitions, see Words and Phrases, Second Séries, Plenary 
Proceeding or Suit; also First and Second Séries, Summary Proceeding. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy <S= 212— Order Relating to Possession of Property — Mat- 

tebs concluded. 

A summary order of a court of bankruptcy, directing an adverse clalm- 
ant of property to deliver possession of the same to its receiver, is not 
an adjudication of the tltle or right to ultimate possession. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 236; Dec. 
Dig. iS=»212.] 

3. Bankruptcy ®=>224 — Jurisdiction oi' Référée — Adverse Claim to Prop- 

erty. 

A référée in bankruptcy is wlthout jurisdiction to détermine sum- 
marily, on pétition of a trustée, the valldlty of a transfer of property to 
one not a party to the proceedings, who clalms the same adversely, and 

^=»For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dieests & Indexes 
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does not consent to the jurlsdiction ; nor does the District Court acquire 
jurisdiotlon on review of tlie referee's order. 

[Ed. Note. — For other cases, see Banljruptc.v, Cent. Dig. § 383; Dec. 
Dig. <S=>224.] 

Pétition to Review and Revise Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

In the matter of Eliza Petronio and Luigi Zarosi, trading as E. 
Petronia & Co., bankrupts; the Central Trust Company of Illinois, 
trustée. On pétition of E. Petronio & Co., a corporation, to review 
and revise an order of the District Court in the above-entitled bank- 
ruptcy proceedings, approving a referee's order therein certified for 
review. Reversed. 

Henry S. Blum, of Chicago, 111., for petitioner. 

Alvin H. Culver, of Chicago, 111., for respondent. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

SEAMAN, Circuit Judge. [1] The proceeding and orders of which 
review is sought by this original pétition appear from the record to 
be of the summary nature in bankruptcy proceedings, deiined in the 
récent opinion of this court in In re Morris Goldstein and Benjamin 
Moseson, Bankrupts, 216 Fed. 887, 889, 133 C. C. A. 91, and not of 
the plenary class defîned in the opinion handed down therewith. en- 
titled In re Breyer Printing Co., Eankrupt, 216 Fed. 878, 133 C. C. 
A. 82, which is cited in support of respondent's motion to dismiss 
the pétition for want of jurisdiction. This petitioner corporation was 
neither party to nor voluntary intervener in the bankruptcy proceed- 
ings, had no interest in the distribution of any estate vested in the 
bankrupts, and had filed no suit or pétition in the District Court or 
before the référée for recovery of the property in controversy. There- 
fore, on the authority of the above first mentioned opinion and cases 
cited therein, the motion to dismiss its pétition must be overruled. 

[2] The facts presented by the record are substantially thèse: Pro- 
ceedings in bankruptcy were instituted against the bankrupts individ- 
ually, as members of E. Petronio & Co., a copartnership, on April 
2, 1912, and adjudication ensued accordingly. A receiver appointed 
therein petitioned the court for an order upon "E. Petronio & Co., a 
corporation," and its ofïïcers, to turn over to such receiver personal 
property in its possession, averring in substance that the property 
referred to (mainly a stock of goods) was owned by the bankrupts in 
their copartnership business up to December 21, 1911 ; that on Decem- 
ber 4, 1911, "while insolvent and with intent to prefer the Italian 
Swiss Colony over the rest of their creditors," and "without any prés- 
ent considération" and for a pre-existing debt, the bankrupts made 
a mortgage in favor of such debtor (covering the above-mentioned 
property), which was duly recorded; that on December 21, 1911, the 
bankrupts (with two other parties who contributed nothing) incor- 
porated under the same name used in their copartnership, with $2,500 
as the amount of capital stock issued, in 250 shares; that the entire 

Ê=>For otber cases Bee same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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eopartnership property above mentioned was transferred to such cor- 
poration, in payment for such capital stock, and the business was 
thereafter carried on under such incorporation, managed by the bank- 
rupts ; that soon thereafter the stockholders deposited the shares of 
stock with a représentative of the above-mentioned niortgagee, as 
further security for the mortgage, 240 of such shares having been 
issued to the bankrupt Zarosi ; that such transf er to the corporation 
"was fraudulent and void as to the creditors &f said copartners," and 
"no title passed to the corporation," but remains in the bankrupts; 
that such corporation was formed at the instance and request of such 
mortgagee ; that both mortgage and incorporation were made for 
the purpose of preferring the niortgagee over other creditors, and 
to hinder, delay, and defraud the other creditors of the bankrupts; 
that the mortgagee threatens prosecution of the receiver in the event 
of his taking possession of the property ; and that it is necessary for 
préservation of the estate that the receiver "be allowed to take pos- 
session of the property which is now claimed to belong to the cor- 
poration." The District Court cited the corporation to appear and an- 
swer the pétition, and its spécial appearance and answer are exhibited, 
challenging jurisdiction "over the respondent or any of its assets," 
with averinents of possession and valid title to the property vested 
in the corporation from and after December 21st, and that its busi- 
ness was carried on therewith and debts contracted therein which are 
unpaid. Thereupon the court entered an order, April 10, 1912, re- 
quiring the corporation to turn over to the receiver "ail the property 
of every nature and description claimed by" the corporation. The 
property referred to was so turned over — no review of such order 
having been sought — and thus came to the possession of the trustée 
in bankruptcy (respondent herein), and constitutes the subject-matter 
of the subséquent proceedings, brought for review under this original 
pétition of such corporation. 

[3] On June 6, 1912. the respondent trustée in bankruptcy filed a 
pétition before Référée Eastman, having charge of the bankruptcy 
proceedings, averring, in substance, his réception of the property in 
question from the receiver, and that the above-mentioned corporation 
had notified the trustée of its claim of ownership, together with de- 
mand for the property and notice that sale thereof by the trustée 
would be treated as conversion of its assets, and praying for an order 
requiring the corporation "to show what interest, if any," it "has in 
the aforcsaid property by a short day to be fixed by this court," and 
to abide any "judgment of this court" therein, and on failure of com- 
pliance "to be forever foreclosed and barred from any interest in 
said property." Under the referee's order accordingly the corporation 
appeared and answered, "for the sole and exclusive purpose of ob- 
jecting to the jurisdiction of this court" over the respondent or the 
subject-matter, and set forth its claim of ownership, substantially as 
stated in its above-mentioned answer filed in the District Court, April 
10, 1912. To this answer the trustée interposed a so-called "replica- 
tion," setting up the above-mentioned order of April 10, 1912, as res 
adjudicata. For the hearing of any issue thus raised, the referee's 
certificate thereof, as filed January 28, 1914, for review by the Dis- 
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trict Court, shows that on considération of thèse various averments 
in the pleadings, together with his inferences from previous testimony 
before him "for discovery of assets," without introduction of évidence 
nnder the pleadings, the referee's conclusions were : (a) That "the 
partnership ovved a considérable amount of money at the time the 
property was transferred" and that such transfer to the corporation 
"consisted either of an illégal préférence or a transfer to hinder and 
delay creditors" ; (b) that he was "incHned to believe that the matters 
at issue before" the District Court, upon which its abovey-mentioned 
order of April 10, 1912, was made, "were substantially the same as 
the matter at issue before me in this proceeding"; (c) that he was 
of opinion that the order referred to "is binding upon me in this con- 
troversy," and "so finds"; and (d) that he finds accordingly that the 
corporation "was not the owner of and was not entitled to the pos- 
session of the property in question." On July 19, 1912, the référée 
entered as his finding and order that the property referred to "is the 
property of said trustée" and that the corporation "has no right, title, 
or interest therein." On September 19, 1912, the référée, on motion 
of the corporaion, vacated this order (for cause not stated), and fur- 
ther ordered that it be "re-entered as of this date." Pétition for re- 
view of such order by the District Court was duly filed, and the pro- 
ceedings certified accordingly as above mentioned. The ultimate rul- 
ing of the District Court thereupon appears in its order made March 
7, 1914, that the referee's order, "be and the same is hereby affîrmed." 

Thus the only reviewable question herein is whether such ruling was 
erroneous "in matters of law," and its solution rests on the inquiry 
of jurisdiction to that end, over both corporation and subject-matter. 

The first mentioned order of the District Court, made April 10, 
1912, is plainly without force in the présent inquiry, beyond proving 
that possession of the property was thus obtained by the receiver and 
transmitted to the trustée, in a summary proceeding, without either 
(a) consent or waiver on the part of corporation holding possession 
thereof and claiming ownership, or (b) attempted détermination ei- 
ther of ownership or ultimate possession of the property. So the 
above-recited finding of the référée (afïirmed on review) of res ad- 
judicata effect therein was plainly an erronous conclusion of law. 

Considération of the other findings certified by the référée — that the 
transfer of property made by the bankrupts to the corporation, Decem- 
ber 21, 1911, "consisted either of an illégal préférence or a transfer 
to hinder and delay creditors" — involves alone the force and efifect of 
the averments of fact and claim of title set forth on the part of the 
corporation, and we are of opinion that the issue so raised was not 
within the jurisdiction either of the référée or of the District Court 
on review of his order, for détermination in such proceedings. The 
claim of adverse ownership expressly appeared, both in the trustee's 
pétition before the référée and in the corporation's pleading of want 
of jurisdiction. Whatever may be the merits of that controversy over 
the title, and whatever may be assumed as powers vested in the Dis- 
trict Court for détermination of such controversy — either through ap- 
plication or consent of the claimant in the course of bankruptcy pro- 
ceedings, or through its exercise of the powers of a court of equity — 
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the claimant is entitled to détermination thereof in judicial proceedings 
to that end. We believe thèse summary proceedings before the réf- 
érée were not of that nature ; that they were neither within the statu- 
tory powers vested in him as référée in bankruptcy, nor authorized 
by référence to him, for hearing and report, on any issue of law or 
fact pending in the District Court; that both proceedings and or- 
der are nullities ; and that the order of affirmance thereof, on review 
by the District Court, cannot be upheld. 

The order against the petitioner is reversed, accordingly, with di- 
rection to dismiss the summary proceedings and order certified by 
the referce. 



THE c. S. HOLMES. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915.) 

No. 2402. 

1. Sï^MEN <g=»29 — Action ïob Injtjrt — IjIability of Vessbl in Hem. 

A. vessel Is not liable in rem to a seaman for an Injury alleged to hâve 
been caused by a négligent order of tlie master directlng llbelant In the 
performance of hls duties. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 186, 188-194; 
Dec. Dlg. <®=»29.] 

2. Seamen ^=11 — Injubt in Service — Failtjre to Fdrnish Peoper Médi- 

cal Tbeatment and Care. 

The master of a vessel represents the owner In respect to the duty of 
the owner to furnish care and maintenance to an Injured seaman, and a 
libel whlch allèges that, after llbelant was Injured In course of hls duty, 
the master refused to take him to a marine hospltal, which was at no 
great distance, but instead took him to another port, and left him with a 
doctor, with no arrangement for payment, States a cause of action In rem 
against the vesseL 

[Ed. Note. — For other cases, see Seamen, Cent Dlg. §§ 39-44, 187 ; Dec. 
Dig. <S=»11.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Net- 
erer, Judge. 

Suit in admiralty by Gust Fondahn against the schooner C. S. 
Holmes. From an order sustaining exceptions to amended libel, llbel- 
ant appeals. Reversed in part. 

For opinion below, see 212 Fed. 525. 

Daniel Landon, of Seattle, Wash., for appellant. 
Richard A. Ballinger, Alfred Battle, Robert A. Hulbert, and Bruce 
C. Shorts, ail of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The court below sustained exceptions to the 
first two counts of the amended libel, and its ruling in that regard is 
the ground of the présent appeal. 

®=>For other cases see same toplc & KS/Y-NUMBER in aU Ker-Nùmbered Digestes ft Indexes 
220 F.— 18 



274 220 FEDEUAL REPORTER 

The hrst count is as follows: 

"That during the month of December, 1912, the Ubelant slgned articles as 
an able seaman to make a trip on board tlie schooner C. S. Holmes from San 
Fraueisco, Cal., to Everett, Wasb., and return, at $45 per month. That whlle 
on the return voyage, and whlle perlorming his duty as a seaman, on the 3ii 
of January, 1913, in the afternoon, a heavy storm arose, and the ship sought 
shelter in Neah Bay. A tug was sent out to look at the condition of the 
weather, and came back and reported that it was not fit for any vessel to go 
out on account of the mountain of sea nmning at 12 o'clock noon. With the 
weather conditions unchanged the steamer Goliah gave the said C. S. Holmes 
a Steel cable of 5 inches thickness, which was taken on board and made fast 
on the forward end of the said ship by being placed three times arouud a 
square bitt; and by order of the captain of tiie said ship C. S. Holmes the 
steamer Goliah towed her to sea, it taking the steamer 7 hours to tovv the 
C. S. Holmes a distance cf 8 miles. That at about 7 o'clock, and while 
weather conditions were unchanged, the said steamer blew her whistle to let 
go the wire ; the captain of the Holmes gave gênerai orders for everybody to 
go forward and take hold of the wire ; the crew held back ; when they re- 
ceived the orders the second time, everybody went forward, but none went to 
the wire, except the Ubelant; the captain was standing about 4 feet above 
the Ubelant, where he could see everything going ou, Ubelant being in a posi- 
tion where he could not see the condition of the wire; Ubelant Inqulred of 
the captain how the wire was on the bow, and he was told by the captain 
that the wire was slack, and' that everything was ail right, and to let go ; 
and Ubelant let go the lashings and went away as quickly as possible fo avold 
danger. The wire was tight, and sprang back, and hit Ubelant, causing a com- 
pound fracture of libelant's right arm, paralyzing and bruising his side." 

The exceptions to the foregoing are to the effect that the allégations 
thereof are not sufficient to constitute a cause of action, nor to bring 
it within the jurisdiction of admiralty. 

The second count is in thèse words: 

"That the captain gave orders to go back to Port Angeles. Llbelant re- 
quested to be taken to Port Towusend to the marine hospital, but was in- 
formed that it would cost ÇlOO to do ao, and that there was a marine doctor 
at Port Angeles, and so refused. They arrived at l'ort Angeles at 3 o'clock 
in the morning. The Ubelant agaiu requested to be taken to Port Townsend 
to the marine hospital, and the captain again refused. At about 7 or 8 
o'clock the captain took Ubelant to Dr. Taylor, wrote out a permit, gave It to 
the said doctor, informing him at the same time that it was good for ail ex- 
penses incurred. The said doctor asked the captain to explain the permit. 
The captain then told him: 'I bave nothing to explain. The man is in your 
care now, and he is out of my hands' — at the same time laughing at the doctor 
In a manner that would indicate that he had knowingly deceived him. The 
captain knew ail the time that there was no marine doctor at Port Angeles, 
and that the permit was valueless for any purpose, other than to be used for 
admission at the Port Townisend marine hospital. The captain dellberately 
put llbelant ofï at Port Angeles for the purpose of getting rid of him, know- 
ing and inteuding that he would at most only receive temporary relief; at 
the same time he knew, or should hâve known, that llbelant needed prompt 
and permanent attention on account of the condition of his injuries. That 
the Ubelant was taken to the office of the doctor, and in the présence of the 
captain an attempt was made by the then unwllling doctor to flx him up tem- 
porarily, which was not sueeessfui, and two days later, while Ubelant was 
still in a helpless condition, the doctor requested the llbelant to leave. Ll- 
belant ^vas unable to move. He received no more attention or treatment for 
six days longer, when with considérable effort he made his way to Port Town- 
send. During the time he was at Port Townsend blood poison set in, and 
after two months' treatment at the marine hospital at Port Townsend an at- 
tempt was made ta set the bones, but the ends of the bones so broken had 
commenced to decay by reason of treatment being neglected when injured, 
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and the arm was In such condition that tbe plates used to hold the bones to- 
gether broke loose and the bones are stlU continuing to decay." 

To this the exceptions are as foUows: 

"That tbis action, instituted by a seaman in rem against a vessel to recover 
damages for improper treatment of Personal injuries sustained by him at 
sea, by a physician at a port to which the vessel put to obtaln médical and 
Rurgical attendance for him, Is not an admiralty and maritime cause of ac- 
tion, and is not withln the jurisdiction of this honorable court. That llbelant 
has no cause of action against the vessel for damages alleged to hâve resulted 
from improper treatment of persoual injuries sustained as alleged in the U- 
bel, by a physician at a port to which the vessel put back to obtain 
médical and siirgical attendance for him, as alleged in tiie libel." 

[1] Undoubtedly the libel is not well drawn, but courts of admir- 
alty are always libéral in the construction of pleadings, especially as 
against seamen, whose lives at best are hard, and who are often 
spoken of as wards of the court. But as a matter of course no court 
can create a liability where none exists under the law; and so, in 
respect of the first of the two counts hère presented for considération, 
it is impos.sible to hold it sufficient. It rests simply upon the alléga- 
tion to the efïect that from where the libelant stood he could not see 
"how the wire was on the bow," and that the captain could see from 
his position, and that, when the libelant had inquired of the captain 
concerning the matter, he was told that the wire was slack, and that 
everything was ail right, and to let go, which the libelant thereupon 
did, resulting in his injury. Manifestly that was a matter relating 
solely to the ordinary navigation of the vessel. 

In The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760, 
the questions considered and determined by the Suprême Court werfc 
whether "the vessel was liable in rem to one of the crew by reason 
of the improvident and négligent order of the master in directing the 
hoisting of the gangway for the discharge of cargo, bef ore the arrivai 
of the vessel at her dock, and during a heavy wind." The court, after 
a fuU review of English and American authorities upon the ques- 
tions, announced the settled law to be as follows : 

"1. That the vessel and her owners are liable. In case a seaman falls alck, 
or Is wounded, in the service of the ship, to the extent of his maintenance and 
cure, and to his wages, at least so long as the voyage Is continued. 

"2. That the vessel and her owner are, both by Engllsh and American law, 
liable to an indemnity for Injuries received by seamen In conséquence of the 
unseaworthiness, of the ship, or a failure to supply and keep in order the 
proper appliances appurtenant to the ship. Scarff v. Metcalf, 107 N. T. 211, 
13 N. E. 796, 1 Am. St. Kep. 807. 

"3. That ail the members of the crew, except perhaps the master, are, as 
between themselves, fellow servants, and hence seamen cannot recover for in- 
.^urlea sustained through the négligence of another member of the crew, be- 
yond the expense of their maintenance and cure. 

"4. That the seaman is not allowed to recover an Indemnity for the nég- 
ligence of the master, or any member of the crew, but Is entitled to main- 
tenance and cure, whetlicr the injuries were received by négligence or acci- 
dent." 

In the case of Oison v. Oregon Coal & Navigation Co. (decided by 
this court) 104 Fed. 574, 44 C. C. A. 51, we held in eflfect that the own- 
er of a ship which has exercised due care in making her seaworthy 
for a voyage, in her equipment and supplies, and the sélection of her 



276 220 FEDERAL UEPORTEB 

officers and crevv, cannot be heîd responsible for the proper perform- 
ance of the détails of navigation during the voyage, and is net liable 
for an injury received by a member of the crew through the négli- 
gence of an officer or another member in leaving a hatchway open; 
the navigation of the ship during the voyage being a common under- 
taking, for which ail the ship's company in their several stations are 
employed, and in respect of which tliey are regarded by the maritime 
law, as well as the common law, as fellovv servants. In that case, 
as in the présent one, there was no averment in the libel tending to 
show that the ship was not properly equipped with ail necessary and 
proper appliances, or that she was not properly manned, or not entire- 
ly seaworthy, or that there was any neglect on the part of the owner 
in the sélection of the ofEcers or crew of the ship. In the course of the 
opinion (104 Fed. 575, 44 C. C. A. 52), it was said: 

"The owner, who is iisually ashore, and in thls case was a corporation, 
caunot, In the nature of things, see to the détails of navigation. The offleera 
and crew are employed for that purpose, and it would be quite as reasonable 
to hold the owner responsible for the négligent handling of a rope or sail 
as for the failure to close a hatcli. It is undoubtedly true that the master rep- 
resents the owner in respect to the Personal duties and obligations which tlie 
latter owes to the seamen, snch, for instance, as the maintenance of the sliip 
and her supplies, tlie supplylng of the crew with sufRcient food and with médi- 
cal attendance and care in case of Injury or sickness, and for his neglect in 
any of those particulars the owner is liable." 

We are therefore of the opinion that the court below was right in 
its ruling regarding the fîrst count of the amended libel. 

[2] Not so, however, in respect to the second count; for, although 
it is not very clear or positive in its avennents, still, in view of the 
libéral rule that prevails in admiralty in respect to pleadings, cnough, 
we think, appears to show that the injured libelant was not accordcd 
by the master of the schooner the treatment to which he was entitled 
under the law. 

The injuries sustained by him were a compound fracture of his 
right arm and injuries to his side. Obviously therefore, what he need- 
ed were the services of a compétent surgeon, if one was within rea- 
sonable reach. The accident occurred near Cape Flattery at about 
7 o'clock in the evening; further up the straits was Port Townsend, 
at which there was a marine hospital, and towards which the schooner 
was proceeding, and to which the injured seaman requested the captain 
to take him. According to his allégations the captain refused the re- 
quest, telling the libelant that to do so would cost $100, and that there 
was a "marine doctor at Port Angeles," back to which place he tumed, 
reaching there about 3 o'clock in the morning, when the libelant again 
requested to be taken to Port Townsend, to the marine hospital, which 
request was again refused. Instead, at about 7 or 8 a. m., the captain 
took the libelant asliore — 

"to Dr. Taylor, wrote out a permit, gave it to the said doctor, informing him 
at the same time that it was good for ail expenses incurred. The said doctoi 
asked the captain to explain the permit. The captain then told him: 'I liavt 
iiothing to explain. The man is in your care now, and he is ont of my 
hands.' " 
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It is alleged that the captain knew at ail the times in question that 
there was no marine doctor at Port Angeles, and that the permit was 
valueless for any purpose, except for the admission of the libelant to 
the marine hospital at Port Townsend, and that the captain deliberate- 
ly put the libelant off the schooner at Port Angeles for the purpose of 
getting rid of him, knowing and intending that he would at most only 
receive there temporary relief ; that in the office of Dr. Taylor and 
in the présence of the captain "an attempt was made by the then un- 
willing doctor to fix him [libelant] up temporarily, which was not suc- 
cessful, and two days later, while libelant was still in a helpless con- 
dition, the doctor requested the libelant to leave," which he was un- 
able to do, and that he received no more attention or treatment for six 
days longer, after which he made his way to Port Townsend. 

For the purpose of disposing of the exceptions, those averments are, 
of course, to be taken as true. So taken, it cannot, in our opinion, be 
properly held that the vessel is without liability. Assuming the com- 
petency of the doctor at Port Angeles, the effect of the allégations is 
not only that he was not employed by the captain to give to the in- 
jured seaman proper médical care, but, on the contrary, that the cap- 
tain gave to the doctor a written paper informing him that "it was 
good for ail expenses incurred," while at the same time well knowing 
that it was valueless for any purpose except that of the admission of 
the libelant to the marine hospital at Port Townsend, which averments 
are supported by the further allégation that the captain deliberately 
put the libelant ashore at Port Angeles "for the purpose of getting rid 
of him, knowing and intending that he would at most only receive tem- 
porary relief," and that even that was not accorded him. Of course, 
no such tricks are sanctioned by the admiralty or any other law. That 
it is the duty of the owner of a vessel to furnish an injured seaman 
with proper médical care, and that the master represents the owner 
with respect to that duty is well settled — each case depending upon its 
own circumstances. See The Iroquois, 194 U. S. 240, 24 Sup. Ct. 640, 
48 L. Ed. 955. 

In so far as concerns the exceptions to the second count of the 
amended libel, the order appealed from is reversed, with directions to 
overrule the exceptions thereto, and with leave to answer. 



UNITED STATES v. DOWDEN et al. 

(Circuit Court of Appgals, Elghth Circuit. January 4, 1915.) 

No. 4143. 

INDIANS <©=14 A1.LOTMENT OF LANDS VeSTINQ OF RlQHT — POWES OF SeC- 

BETARY OF THE InTEBIOB TO CANCEL ALLOTMENTS. 

The sélection of an allotment of land by a member of the Ohlckasaw 
or Cboctaw Tribe of Indians, and the issuance of a certlficate of allotment 
therefor by the Commission to the Five ClviUzed Tribes, pursuant to stat- 
ute, vests the allottee with an absolute right to a patent, which may be 
enforeed In the courts, and the Secretary of the Interior has no power 
to thereafter cancel the allotment and segregate the land for a townsite. 

[Ed, Note.— For other cases, see Indians, Cent. Dig. §§ 2, 31-36, 46; 
Dec. Dig. <S=»14.] 

^saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by the United States against E. Dowden and others. 
Detree for défendants, and the United States appeals. Affirmed. 

D. H. Linebaugh, U. S. Atty., of Muskogee, 0kl., and C. C. Hern- 
don, Sp. Asst. U. S. Atty., of Tulsa, Okl., for the United States. 
Bond, Melton & Melton, of Chickasha, Okl., for appellees. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. The questions involved in this con- 
troversy concern the title to a tract of land in Oklahoma, the land for- 
merly having been in the domain of the Chickasaw Nation in Indian 
Territory. See United States v. Dowden (C. C.) 194 Fed. 475. 

A portion of the land was selected as an allotment on July 22, 1903, 
by the administrator of Aaron Colbert, deceased. Aaron Colbert's 
name appeared upon the approved roll of the Choctaw Indians as a 
duly enrolled citizen, but he had died after the ratification of the agree- 
ments of distribution made by the Choctaws and Chickasaws and the 
United States through the Commission to the Five Civilized Tribes, 
and approved by Congress in section 29 of the act of June 28, 1898 
(30 Stat. 505, c. 517), and in Act July 1, 1902, c. 1362, 32 Stat. 641. 
Conveyances of this land selected were afterwards made by the heirs 
of Aaron Colbert to Dowden, appellee and thereafter, on April 29, 
1904, the Commission to the Five Civilized Tribes issued a certincate 
of allotment of the land in the name of Aaron Colbert, dated July 22, 
1903, and delivered it to Colbert's administrator. 

Another portion of the land was selected on January 3, 1905, as a 
part of her surplus allotment by Carrie L. McClure a white person. 
without Indian blood, but who was an intermarried citizen of the Choc- 
taw Nation, and whose name appeared on the approved roll of the 
Choctaw Indians. She then conveyed the land to Dowden and another. 
A certificate of allotment of this land, dated January 3, 1905, was 
issued by the Commission and delivered to her before May 27, 1905. 

A railroad had been built through this land in 1901, and settîers 
occupying part of the land had formed a village, and inhabitants there- 
of in 1902 had petitioned the Commission to the Five Civilized Tribes 
to recommend to the Secretary of the Interior that the land be reserved 
as a townsite, and the Commission so recommended in February, 1903 ; 
but the Secretary refused the request in March, 1903. Further péti- 
tions were presented and on September 15, 1904, the Commission again 
recommended the réservation of a townsite on the land. Finally, in 
May, 1905, and after the certificate of allotment had been issued, as 
before stated, the Secretary of the Interior ordered the ségrégation of 
this land as a townsite and that it be surveyed and platted as such and 
made an order canceling the sélection of the allotment by the adminis- 
trator of Aaron Colbert and in the following month made a like order 
canceling the sélection of the allotment by Carrie L. McClure. The 
validity of the action of the Secretary of the Interior in ordering the 
ségrégation of this land for townsite purposes, and in canceling the 
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allotments made to Aaron Colbert and Carrie L. McClure, is the ques- 
tion prosecuted in this case, as it is conceded that there is no question 
of the rights or methods in the sélection of the allotments, or of the 
rights of the heirs of the allottees to make the conveyances, nor that 
Dowden thereby acquired whatever title the grantors possessed. 

In the trial court, the bill of complaint of the United States, whereby 
it sought to quiet its title to thèse lands, was dismissed, and it présents 
this appeal. On behalf of appellant, it is contended that the Secretary 
of the Interior has discrétion to grant or refuse approval of an allot- 
ment, and therefore may cancel an aliotment certificate issued by the 
Commission and order the lands to be set aside as a townsite. In the 
case of Ballinger v. Frost, 216 U. S. 240, 30 Sup. Ct. 338, 54 L. Ed. 
464, the statutes which govern the issuance of such an aliotment and 
the ségrégation of land for a townsite are reviewed. The Secretary of 
the Interior in that case claimed the right, after the issuance of a cer- 
tificate of aliotment to a Choctaw Indian, and after the exécution of 
a patent to him by the chief officers of the Choctaw and Chickasaw 
Nations, but before its delivery, to cancel the aliotment and to set aside 
the land as a townsite. This claim was based upon an assunied officiai 
discrétion so to do, in view of a previous urban occupancy of the 
land. In denying this claim, and in affirming the award of a manda- 
mus against the Secretary of the Interior for the delivery of the patent, 
the court said: 

"The Interior Department has gênerai control over the affalrs of the In- 
dlans — wards of the government In addition, the Secretary of the Interior 
was by thèse several acts specially chargea with the duty of supervising the 
action of the Commission to the Five Civllized Tribes in making the allot- 
ments authorized by those acts. On both of thèse grounds he claims authority 
to bave done what he did, and that hisi acts in that respect are not subject 
to review by the courts. We hâve no disposition to minimize the authority or 
control of the Secretary of the Interior, and the court should be reluctant to 
interfère with hls action. But, as said by Mr. Justice Fleld In Cornélius v. 
Kessel, 128 U. S. 456, 461 [9 Sup. Ct. 122, 124 (32 L. Ed. 482)]: 'The power 
of supervision and correction is not an unlimited or an arbitrary power. It 
can be exerted only when the entry was made upon false testimony, or with- 
out authority of law. It cannot be exercised so as to deprlve any person of 
land lawfuUy entered and paid for. By such entry and payment the pur- 
chaser secures a vested interest in the property and a right to a patent there- 
l'or, and can no more be deprived of it by order of the Commissioner than he 
can be deprived by snch order of any other lawfuUy acquired property. Any 
attempted deprivation In that way of such interest will be corrected whenever 
the matter is presënted so that the judiciary eau act upon it' See, also, Or- 
chard v. Alexander, 157 U. S. 372, 383 [15 Sup. Ct 635, 639 (3& L. Ed. 737)], 
In which it was declared: 'Of course, this power of reviewing and setting 
aside the action of thei local land officers Is, as was decided in Cornélius v. 
Kessel, 128 U. S. 456 [9 Sup. Ct 122, 32 L. Ed. 482], not arbitrary and un- 
limited. It does not prevent judicial Inquiry. Johnson v. Towsley, 13 Wall. 
72 [20 L. Ed. 485]. The party who makes proofs, which are accepted by the 
local land officers, and pays his money for the land, has acquired an interest 
of which he cannot be arbitrarily dispossessed.' Whenever, In pursuance of 
the législation of Congress, rights hâve become vested, it becomes the duty of 
the courts to see that those rights are not disturbed by any action of an execu- 
tive afficer, even the Secretary of the Interior, the head of a department 
However laudable may be the motives of the Secretary, he, as ail others, is 
bound by the provisions of congressional législation. It miist be borne in 
mind that this aliotment provlded by Congress contemplated a distribution 
among the Choctaw and Chickasaw Indians of the lands that belonged to them 
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In common. They were the principal beneflciarles, and thelr titles to the 
lands they selected should be protected agalnst the efforts of outsiders to se- 
cure them. White men settling on townsltes were not the principal bene- 
flciarles. Congress, it Is true, authorized townsltes, and the town of Mil! 
Creek was establlshed in compllance with the statute. It further provlded 
for an enlargement of any townsite upon the recommendatlon of the Commis- 
sion to the Flve Civilized Trlbes. That recommendatlon was made in re- 
spect to the town of MlU Oreek, but dlsapproved by the Secretary of the In- 
terior. Thereafter the relator selected the land in controversy, a tract of 40 
acres, on whlch were her improvements. Notice was given as requlred, and 
the time In which contest could be made — nlne months — elapsed. Thereupon, 
as provlded by the statute, the tltle of the allottee to the land selected be- 
came fixed and absolute, and the chief authorlties of the Choctaw and Chicka- 
saw Nations executed to her a patent, as requlred, of the land selected. The 
fact that there may bave been persons on the land Is immaterial. They were 
glven nlne months to contest the right of the applicant. They falled to make 
contest, and her rlghts becama fixed. Thereafter the Secretary of the In- 
terior had nothing but the ministerial duty of seeing that a patent was duly 
executed and dellvered." 

The effect given to the sélection and certification of an allotment in 
that case necessarily détermines the décision hère. The allotments 
were made when the proper sélections had been designated and the Com- 
mission had approved them by the issuance of the certificates of allot- 
ment. They were subject to contest within the nine-months period 
provided by statute ; but if no successful contest was waged, upon the 
expiration of that period the right to the patent was absolute. The 
statute says: 

"Allotment certificates Issued by the Commission to the Five Civilized Trlbes 
shall be conclusive évidence of the right of any allottee to the tract of land 
described therein." 32 Stat 644, § 23. 

Nothing but a ministerial duty remained to be performed, that of 
issuance of patents to the allottees. Mullen v. United States, 224 U. 
S. 448, 32 Sup. Ct. 494, 56 L. Ed. 834; Wallace v. Adams, 143 Fed. 
716, 74 C. C. A. 540; Thomason v. Wellman & Rhoades, 206 Fed. 
895, 124 C. C. A. 555 ; Wood v. Gleason (0kl.) 140 Pac. 418. 

It is also urged that, because a contest was initiated against the allot- 
ment of Aaron Colbert within nine months after its sélection by the 
administrator, the entry was thereby suspended, so that the Secretary 
of the Interior had the power of cancellation of the sélection. It ap- 
pears that no notice of this contest was served upon the administrator 
of Aaron Colbert, and that the contestant moved a dismissal of her 
proceedings, and after a hearing and the taking of testimony on the 
application the Commission dismissed the contest. The pendency of 
this contest conferred no power upon the Secretary of the Interior 
to cancel the certificate without notice to the parties to be afïected, 
and upon a différent ground, namely, the désire to segregate the land 
for a townsite; the contest having been dismissed by the one institut- 
ing it. 

A further suggestion is made that the filing of a pétition before the 
Commission within nine months from the sélection of the allotment, 
asking for a réservation of a townsite on this land, in effect also was 
a contest of the claim of allotment ; but there is no évidence that notice 
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of this pétition was given to the allottees or to Dowden, and the action 
of the Secretary appears to hâve been an executive order. 

As the allottees were entitled to a patent for the lands selected by 
them, and it is conceded that there was no restriction upon their right 
of aliénation of the land to Dowden, the decree of the lower court Js 
afifirmed. 



THE ATLANTIC CITT. 

(Circuit Court of Appeals, Third Circuit. January 28, 1915.) 

No. 1884. 

1. ADMIBALTY <S=:>101 — JUBISDICTION DiSTBIBUTION OF FtTND IN CotJBT. 

A court of admlralty bas jurisdlctlon to détermine the validity and 
rank of claims against a fund remaining in its registry after the payment 
of maritime liens for whlch a vo&sel has been sold, although the claims 
are not maritime in character. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 684-708 ; Dec. 
Dig. ©=101.] ■ 

2. Maritime Liens <@=16 — Statutort Liens Not Maeœtime — Validity. 

A lien glven by a state statute for the building of a vessel is not mari- 
time in its nature, and dérives nothlng from tàe maritime law, and its 
validity dépends entirely upon compllance with the conditions imposed 
by the statute. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 21 ; Dec. 
Dig. ®=3l6. 

Liens created by state laws, see note to The Electron, 21 C. C. A. 21.] 
8. Maritime Liens <S=>32 — Stattjtobt Liens Not Maeimmb — Validity — 
Notice. 

Under Lien Law (Consol. Laws, N. T. c. 33) §§ 80, 82, whlch give a 
lien for work or material furnished for the building of a vessel, subject 
to the requirement that a notice of lien shall be filed within 90 days, to 
whlch. If the debt Is based on a written contract a copy of such contract 
shall be attached, a failure to attach such copy is fatal to the lien ; but 
where extra work and material are furnished under subséquent oral con- 
tracts, not authorized by the written contract, the notice, if otherwlse 
sufBclent, will create a lien therefor, although a copy of the original con- 
tract is not attached. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 49-52 ; 
Dec. Dig. ©=32.] 

Appeal from the District Court of the United States for the District 
of New Jersey; William H. Hunt, Judge. 

On distribution in admiralty of proceeds of the steamer Atlantic 
City. From a decree giving priority to the claim of Staten Island 
Shipbuilding Company, the West Jersey Trust Company appeals. 
Modified. 

Howard M. Long, of Philadelphia, Pa., for appellant. 

Henry W. Baird, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J B. McPHERSON, Circuit Judge. [1] The dispute in this case 
grows out of the distribution of a fund in the admiralty. The steamer 

Ér=>For otber cases see same toplc & KEY-NUMBBK in ail Key-Numbered Dlgesta & Indexes 
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Atlantic City, owned by the Atlantic City Transportation Company, 
had been attached under a libel for maritime supplies, and on May 9, 
1913, she was sold as perishable. The priée obtained at the sale was 
deposited in the registry of the court, and a commissioner was appointed 
to make distribution. After the maritime liens had been allowed, a 
considérable sum of money remained, to which three claimants ap- 
peared, the Staten Island Shipbuilding Company, the West Jersey 
Trust Company, and Warren Webster. Neither of them presented 
a claim that was maritime in its nature; the Shipbuilding Company 
asserted a lien growing out of work donc in the construction of the 
vessel ; the Trust Company asserted a lien under a blanket first mort- 
gage given by the Transportation Company ; and Warren Webster's 
claim rests upon a second mortgage on the steamer. The jurisdictioîi 
of the admiralty to entertain thèse claims was challenged, but in sup- 
port of the jurisdiction we need only refer to Schuchardt v. Babbage, 
19 How. 239, 15 L. Ed. 525, and The J. E. Rumbell, 148 U. S. 1, 13 
Sup. Ct. 498, 37 h. Ed. 345. 

The claim of Warren Webster is conceded to be thè third in rank; 
and, since the balance for distribution is not large enough to pay either 
of the other two claims in full, we shall confine ourselves to the prin- 
cipal question at issue between the Shipbuilding Company and the trus- 
tée of the first mortgage. For that purpose we shall assume that the 
mortgage binds the vessel, and shall consider whether the District 
Court was right in awarding the balance of the fund to the Shipbuild- 
ing Company. The validity of the company's liens is attacked, and as 
the opinion below does not discuss this question we shall be obliged 
to take it up. The Trust Company cannot share in the fund, if the 
claims for construction are entitled to priority, and therefore it is 
vital to détermine whether the liens are good. 

The facts are as follows: Early in 1911 the Transportation Com- 
pany, a New Jersey corporation whose principal business was the car- 
nage of freight and passengers by water between Atlantic City and 
Philadelphia, and Atlantic City and New York, bought an uncompleted 
vessel then at City Island, N. Y. Soon afterwards, in the foUowing 
May, the company gave the first mortgage in question to secure $100,- 
000 of bonds. The mortgage covered the company's real estate, with 
other property, including three steamships, described as "Str. Alpha, 
Str. Goldboro, and N. Y. Str. (complète)." (The "N. Y. Str." was 
named Atlantic City in March, 1912.) On January 29, 1912, the Ship- 
building Company (whose yard is at Port Richmond, N. Y.), having 
previously done a little work on the uncompleted vessel, agreed in writ- 
ing with the Transportation Company to do further work thereon, and 
to furnish materials and supplies in accordance with the plans and 
spécifications annexed to the contract. No departure from thèse plans 
and spécifications was to be allowed unless authorized in writing, and 
no compensation for additions or altérations was to be made urdess 
thèse had been first similarly authorized. For the work and material 
specifically included in the contract the Shipbuilding Company was to 
receive $36,910 in the foUowing manner: $3,910 when the steamer 
should be delivered to the Port Richniond yard, and $33,000 when the 
work should be finished and the steamer delivered — $13,000 in caslv 
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and $20,000 in three-months notes, the notes to enjoy the privilège of 
renewal in whole or in part during five years, but to be secured by the 
Transportation Company's first mortgage bonds, $1,200 in bonds for 
$1,000 in notes, the bonds to be released proportionally as the notes 
should be reduced. After January 29 the Shipbuilding Company 
brought the uncompleted vessel to Port Richmond, and went on vvith 
the contract. During the construction extra work was agreed upon — 
for which $9,540.14 is still unpaid — and this was authorized in part 
by letters written to the Shipbuilding Company by the Transportation 
Company and by Mr. Drake, its supervisiiig architect. There is no dis- 
pute about the accuracy of the foregoing figures. 

On July 16, as the time approached for delivering the steamer, the 
parties interested — namely, the Transportation Company, the Ship- 
building Company, and Warren Webster, who was a large holder of 
the Transportation Company's stock and bonds — entered into a written 
agreement, to which the Trust Company was not a party. It is likely 
that one reason for the agreement was the fact that ail the first mort- 
gage bonds had been disposed of, so that the Transportation Com- 
pany had none to deliver as security for its notes. But Webster had 
bonds in considérable amount, and he agreed to turn over $24,000 of 
them to the Transportation Company, so that the contract of January 
29 could be complied with in this respect, and the steamer delivered. 
The agreement of July 16 provided that the Shipbuilding Company 
should file a notice of lien against the steamer for $33,000 under the 
New York statute hereafter referred to; that bonds for $24,000 should 
pass from Webster to the Transportation Company, and thence to the 
Shipbuilding Company ; that the Transportation Company should give 
its three-months note for $20,000 to the Shipbuilding Company, se- 
cured by Webster's bonds ; that, when the note first f ell due, the inter- 
est and at least $1,000 of the principal should be paid, whereupon the 
note should be extended for three months; that similar extensions 
should be granted if similar payments should be made thereafter dur- 
ing a period of five years; that, whenever a payment of principal 
should be made, a proportional amount of the bonds held as collatéral 
security should be returned; that Webster should be subrogated to 
the rights of the Shipbuilding Company under its lien, so far as the 
Company should receive money on account of its claim of $33,000; and, 
finally, that the agreement of January 29 should in no wise be affected, 
except as the subrogation of Webster might affect it. 

On July 22, 1912, the steamer was delivered, and the Transportation 
Company gave a note for $20,000, secured by the $24,000 of bonds. 
Under the contract of January 29 the Shipbuilding Company had re- 
ceived in cash the first payment of $3,910, and $13,000 additional ; the 
remainder of the agreed price being secured by the note and bonds re- 
ferred to. On October 23 — the due date of the note — the Shipbuilding 
Company was paid the interest and $1,000 on account, and the note 
was thereupon extended for three months ; and on March 3, 1913, 
a further payment of $1,000 was made, which was apparently accepted 
as a second three months' renewal, although the payment was made 
several weeks after the note fell due for the second time. No other 
payment appears to hâve been made, and indeed the Transportation 
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Company went into the hands of a receiver before October 18, 1912. 
Webster had advanced $6,000 of the $13,000, and also the $2,000 just 
referred to. 

Meanwhile, on September 3, 1912, the Shipbuilding Company had 
filed a notice of lien with the county clerk of the proper county, claim- 
ing a lien for $33,000 under the law of New York (Consol. Laws 1909, 
c. 33, art. 4, §§ 80, 82, 83) for the labor and materials specifically cov- 
ered by the contract of January 29. And on October 28 another notice 
was filed under the same statute for extra work amounting to $9,540.- 
14. The sufficiency of thèse notices must now be considered. 

The sections in question are as f ollows : 

"Sec. 80. Liens on Vessels. A debt which is not a lien by the maritime 
law, and whicli amounts to flfty dollars or upwards, on a seagoing or océan 
bonnd vessel, or fifteen dollars or upwards on any other vessel shall be a lien 
upon sucli vessel, her tackle, apparel and furuiture, and shall be preferred to 
ail other liens thereon, except mariners' wages, if such debt is contracted by 
the master, owner, charterer, bullder or consignée of such ship or vessel, or 
by the agent of either of them, within this State, for either of the foUowing 
purposes: 

"1. For work done or material or other articles furnished in this State for 
or towards the building, repairing, fitting, furnishing or equipping of such 
vessel. • * • 

"Sec. 82. Notice of Lien, When to be Filed. Every debt specifled in. sec- 
tion eighty shall cease to be a lien upon such vessel unless the llenor shall, 
within ninety days after the debt becomes due, except as hereinafter pro- 
vided, file a notice of lien, containing the name of the vessel, the name of the 
owner, if known, the particulars of the debt and a statement of the amount 
clalmed to be due from such vessel, and verified by the lienor, his légal rep- 
résentative, agent or assignée, to be true and correct. If the debt is based 
upon a written contract, a copy of such contract shall be attached to such no- 
tice. The notice shall be filed in the office of the clerk of the county in whlch 
the debt is contracted. * • ♦ 

"Sec. 83. Duration of Lien. Every lien for a debt shall cease, if the ves- 
sel navigates the western or northwestern lakes, or either of them, or the 
Ht Lawrence river, at the expiration of six months after the flrst of January 
next succeeding the time when the debt was contracted, and in case of any 
other vessel, at the expiration of twelve months after the debt was con- 
tracted. If, upon the expiration of the time herein limited in either of such 
cases, such vessel shall be absent from the port at which the debt was con- 
tracted, the lien shall continue until the expiration of thirty days after the 
return of such vessel to such port. If proceedings are instituted for the en- 
forcement of the lien within the time herein limited, such lien shall continue 
until the termination of such proceedings." 

[2] It is well settled that a contract for the construction of a ves- 
sel is not a maritime contract (Knapp v. McCaffrey, 177 U. S. 643 ; ^ 
The Robert W. Parsons, 191 U. S. 25, 24 Sup. Ct. 8, 48 L. Ed. 73 ; 
The Winnebago, 141 Fed. 945, 73 C. C. A. 295), and therefore the 
statute of a state cannot give a maritime lien for such a service. A 
State may sometimes create maritime liens, and thèse are enforceable 
as of right and exclusively in a court of admiralty. The Glide, 167 
U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 296. But undoubtedly a state 
Législature may give a lien of some kind (not maritime) for the con- 
struction of a vessel, and sometimes, as in the présent situation, a 
court of admiralty will permit such a claim to be presented against 
the balance of a fund that may remain in the registry after satisfy- 
ing maritime liens. We repeat, however, that a lien given by a state 

' 20 Sup. Ct. 824, 44 L. Bel. a21. 
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statute for building a ship is not maritime in its nature, and is not 
to be treated as if it enjoyed the rights belonging to that class of 
obligations. It must stand on the statute that gives it birth, and its 
validity must be judged thereby. It is a right created by the statute, 
but upon conditions ; and if the conditions are not complied with, the 
lien either does not arise at ail or vvill afterwards be lost. There are 
numerous décisions to this effect on the gênerai subject, among which 
we cite The Newcomb (D. C. Pa.) 12 Fed. 735 ; The Helen Brown 
(D. C. Mass.) 28 Fed. 111; The Huron (D. C. Mass.) 29 Fed. l"83 ; 
The Levering (D. C. N. J.) 35 Fed. '783 ; The Cara (C. C. La.) 50 
Fed. 222; The Vigilant ( C. C. A., 3d Cir.) 151 Fed. 747, 81 C. C. 
A. 371. And the foUowing citations refer either to the consolidated 
statute now under considération, or to one of its predecessors that 
dealt with a similar subject : The Arctic (D. C.) 22 Fed. 126 ; The 
Ella B. (D. C.) 26 Fed. 111 ; The Niagara (D. C.) 31 Fed. 163; The 
Allianca (D. C.) 56 Fed. 612, and 70 Fed. 258 ; The Warner Miller 
Co. (D. C.) 120 Fed. 520; The Colfax (D. C.) 179 Fed. 975; The 
Whiting (C. C. A., 2d Cir.) 99 Fed. 445, 39 C. C. A. 592; The Edith, 
94 U. S. 518, 24 L. Ed. 167. 

[3] This being the established law, we need only add that (so far 
as the notice filed in September is concerned) the Shipbuilding Com- 
pany failed to comply with one of the important conditions laid down 
by the New York statute. It failed to obey the requirement that, "if 
the debt is based upon a written contract, a copy of such contract 
shall be attached to such notice." The debt that is the subject of this 
notice was certainly based on the written contract of January 29, but 
no copy of such contract was attached to the notice. The décision in 
American Trust Co. v. Fletcher (C. C. A., Ist Cir.) 173 Fed. 471, 97 
C. C. A. 477, on which the Shipbuilding Company mainly relies, is 
not in point. The claim for construction that was allowed to prevail 
in that case against a mortgage was a valid lien under a statute of New 
Jersey, whereas the claim now under examination must be rejected 
because it never became a lien at ail. We hâve reached this conclu- 
sion with some reluctance, for we agrée that the claim bas much to 
recommend it, but in our opinion it cannot support a lien, either légal 
or équitable, because the Shipbuilding Company failed to comply with 
the conditions laid down by the law of New York. This being so, 
the claim bas no standing in this distribution, and must yield place 
to the first mortgage. Inferentially, the decree of the District Court 
déclares the mortgage to be valid, and in that respect the decree is 
not attacked. The only person interested in such an attack is Warren 
Webster, and he bas taken no appeal. 

But the debt for extras embraced in the notice filed in October re- 
quires further considération. As it seems to us, this claim stands 
upon a différent footing. Items for extra work are not based on the 
contract of January 29; on the contrary, that agreement excludes 
them, for it forbids the parties either to allow or to compensât^ them 
unless a further written contract be made in relation thereto. But 
of course the parties were at liberty to modify this provision by sub- 
séquent agreement, and it is clear, that they did so modify it. No 
dispute on this subject exists between them, neither insista that the 
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provision shall be enforced, and both admit that the provision was 
disregarded, and that the extra work was ordered and furnished in 
accordance with their convenience. On three occasions (Exhibits 14 
and 15, Exhibit 24, and Exhibit 25) a written contract appears to 
hâve been made, but in the great majority of instances this was not 
the case. Sometimes the Transportation Company gave a written or- 
der, and this was verbally accepted; sometimes the Shipbuilding 
Company made a verbal bid, and this was accepted in writing ; some- 
times no written évidence appears of so important a terni as the 
price; sometimes everything was verbal — in a word, the évidence 
leaves no room to doubt that hardly any attention was paid to the 
provision in question. Of course, in the instances where the contract 
is actually found in writing, the New York statute must goveni, and. 
as a copy thereof was not filed, the items thus dealt with — amounting 
to $335+$368+$145=$848— must fall. But we see no défense to 
the other items. As ail thèse extras were ordered and furnished, and 
as the priées charged are correct, the statute allows a lien therefor. 
And as it was ail one transaction, and not a séries of separate and 
independent contracts, the notice of lien was filed in time. 

It follows, therefore, that the decree below must be modified in 
accordance with this opinion ; the October lien is to be allowed for the 
amount claimed, less $848, but the September lien to be disallowed. 
And we further direct that the costs in this court and in the District 
Court shall be equally divided. 



NORTHERN PAO. RT. 00. v. TRIPP. 

(Circuit Oourt of Appeals, Eigtith Circuit. January 4, 1915.) 

No. 4238. 

BAn,EOADS ®=»327 — CfiossiNO Accidents — Contbibotoey Négligence — Fail- 
TiBK TO Look. 

An automobile driver, drivlng five miles an hour, whose vlew of the 
main track of a railroad east of a crosslng was obstructed wholly or partly 
until he was withln 43 ïeet of such main track, and whose brakes and ap- 
pliances were in good working order, and who could hâve stopped hls au- 
tomobile by customary methods in less than 5 feet, was guilty of con- 
trlbutory négligence as a matter of law in failingl to look towards the 
east while driving such distance of 43 feet. 

[Ed. Note.— For other cases, see Railroads, Cent Dlg. §§ 104a-105C ; 
Dec. Dig. (S=»327.] 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Action by L. A. Tripp against the Northern Pacific Railway Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed, 
and new trial granted. 

E. T. Conmy, of Fargo, N. D. (C. W. Bunn, of St. Paul, Minn., and 
Watson & Young, of Fargo, N. D., on the brief), for plaintiff in error 
Arthur W. P^owler, of Fargo, N. D., for défendant in error. 

4t=9For otber cases see same toplc & KEY-NUMBISE lu ail Key-Numbered Dlsests & Indexe» 
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Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. The défendant in error had a ver- 
dict and judgment against the plaintiff in error in an action for nég- 
ligence. For convenience the parties will hereafter be referred to as 
plaintiff and défendant, as they appeared in the trial court. 

At the town of Sheldon, N. D., the défendant maintained four rail- 
way tracks running east and west over a public highway which crossed 
the tracks at right angles thereto. The center of the most southerly of 
the tracks, called the "house track," was 13 feet from the center of the 
track next north, called the "passing track," and from the center of the 
passing track to the center of the next track to the north, called the 
"main track," was 35 feet and 2 inches. The fourth track was about 
45 feet north of the north rail of the main track, but its location is not 
of importance in this suit. 

A portion of the business section of Sheldon was situated just north 
of thèse tracks, but elevators, a hôtel, and many other buildings were 
situated south of the tracks. Just south of the house track the highway 
curved sharply to the west across a sidewalk, and then turned again 
to the south in front of a hôtel, which was about 100 feet south of the 
house track. The main track as it approached the highway from the 
east had a slight downgrade, and the grade of the highway rose about 
3 inches to the f oot from the passing to the main track. 

The plaintiff was in the livery business at a neighboring town, had 
owned and used automobiles for several years, and owned and was 
operating the one in which he was at the time of the accident. He fre- 
quently passed over this crossing, and had crossed it going south with 
some passengers but a few minutes before he was injured. The acci- 
dent occurred about 10 o'clock in the forenoon of a bright July day. 
The plaintiff, after discharging his passengers at the hôtel, had started 
his automobile north, and about 15 feet west of the sidewalk he had 
turned to the east, and continued eastward till he had crossed the side- 
walk, when, following the curve in the road, he drove in a northeasterly 
direction about 68 feet to the first crossing, and thence north to the 
main track, where a passing train from the east struck his automobile 
and caused his injuries. That there is sufficient évidence of the dcf end- 
ant's négligence as to the speed of the train and the failure to give 
proper warning by bell or whistle is not disputed; but it is contended 
that the undisputed évidence shows plaintiff's contributory négligence, 
hecause he failed to use proper care to look and hsten for approaching 
trains. The plaintiff testified that he looked to the east for a train, 
when his automobile started east at the point 15 feet west of the side- 
walk. At this point his view was somewhat obstructed by two box 
cars, one on the house track 43}^ feet east of the crossing, and one on 
the passing track 475 feet east of the crossing and by a pile of cord- 
wood, lumber, a coal shed, and a grain elevator situated along the south 
side of the passing track ; but he could see over a section of the main 
track at a distance of 700 or 800 feet, and he says he saw no train 
approaching. His view further east than 800 feet was entirely ob- 
structed by the coal shed and elevator. 
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Plaintiff then drove 68j^ feet from the sidewalk around the curved 
road to the center of the crossing over the house track and 48 feet 
f urther to the main track. After his view was unobstructed by the box 
car on the house track, and after passing the north rail of the house 
track, he had a distance to go before reaching the nearer rail of the 
main track of 43 feet, and from any point along this distance of 43 
feet his view to the east along the main track was unobstructed, and 
he could see an approaching train for at least 800 feet. He did not 
look in this direction after passing the obstruction of the box car. 
He testifies that his automobile did not travel in excess of 5 miles per 
hour, and that he was looking to the west from the time he was on 
the house track until he had gone 30 or 40 feet, and meanwhile he was 
listening for the approach of a train, but he did not still the noise of his 
automobile. His view was eut off to the west, until he passed the 
house track, by an elevator and a box car, and to some extent thereafter 
by a coalhouse and trees between the passing and main tracks. He 
heard the rumbling of the approaching train when he was about half 
way between the passing and main tracks, and in some excitement then 
attempted to drive on over the main track. The plaintiff had had ex- 
périence as a railroad man, having spent 15 years as a brakeman and 
freight and passenger conductor. 

H the plaintiff were traveling at S miles per hour, and had a distance 
to go of 116 feet before he reached the main track, a train running 
at 35 miles an hour would cover the 800 feet that is admitted to hâve 
been the limit of his vision down the main track, and be upon the cross- 
ing at the same time he would reach it ; and one running at a less speed 
would be in such proximity as to make a crossing dangerous, such as 
men of ordinary prudence would not hazard. 

The brakes and appliances of plaintiff's automobile were in good 
working order, and the undisputed testimony is that he could hâve 
stopped it by the customary methods in less than 5 feet at any time 
after he passed the obstruction of the box car on the house track. For 
the distance of 43 feet in which he had a clear view to the east after 
passing that car, he was master of his movements, with an ample factor 
of safety. If the speed at which he was driving was such that he had 
not enough time to look in both directions along the railway track, 
reasonable care required that he should control that speed until his 
safety could be assured. If one traveling in an automobile at 5 miles 
per hour may continue toward a railway track for a distance of 43 feet 
after passing an obstruction without looking in each direction, then 
one traveling in such a vehicle at 25 miles per hour need not look out 
for a distance of 235 feet, and a pedestrian walking at the not unusual 
rate of 3 miles per hour would be authorized to travel 25 feet while hav- 
ing opportunity for a clear view and neglecting it. 

In the case of Chicago Great Western Ry. Co. v. Smith, 141 Fed. 
930, 73 C. C. A. 164, the person injured was walking across railway 
tracks, and after passing a "dead engine" on one track had but 7 feet 
to go to the next track ; but a f ailure to look while going that distance 
was held fatal to recovery by this court. It was said; 

"Thèse facts permit of no othcr conclusion than that the deceased went 
upon the coal track without taUing the précautions necessary to détermina 
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whether he could do so in safety. This was négligence. The place was one 
of great danger, and the track was Itself a warning. As was said In Blliott v. 
Chicago, etc., Ry. Co., ISO U. S. 245, 248, 14 Sup. Ct 85, 86, 37 L. Ed. 1068: 
'It can never be assumed that cars are not approaching on a track, or that 
there Is no danger therefrom.' The law requires of one going into so danger 
eus a place the vigilant exercise of hls facultles of sight and hearlng at such 
short distance therefrom as will be effectuai for his protection, and if this 
duty is neglected, and Injury results, there can be no recovery, although the 
injury would not hâve occurred, but for the négligence of others." 

In the case of Horan v. Boston & M. R. R., 183 Fed. 559, 106 C. C. 
A. 535, one walking 15 feet to a railway track after having looked and 
listened and without looking again was held guilty of contributory 
négligence. A similar rule was applied to the driver of vehicles in 
the case of Pyle v. Clark, 79 Fed. 744, 25 C. C. A. 190, where the driver 
of a team had stopped 15 to 25 feet from the railway track and looked 
in both directions before driving forward. This court said: 

"Pyle was the driver of thel team, and he was responsible for its move- 
ments. He was sittlng on the north slde of the wagon, oh the slde from 
whlch the train that coUided with hls wagon approached. Hls view of the 
track on which it came was unohstructed for 2,000 feet. His horses were not 
af raid of the cars, and they wore standing still from 15 to 25 feet from the 
track. He sat quietly In his wagon for a minute after he looked to the north, 
and then, without looking north again, he drove slowly upon the track, and 
the engine coming from that direction caught him. Hls failure to use hl? 
eyes diligently, hls failure to look to the north for an entire minute before he 
drove upon the track, and his act of starting hls horses forward upon it, 
without glancing alternately in each direction, vs-ere acts of gross négligence. 
If he had not been guilty of them, the accident could not hâve happened. Il 
he had not drlven his horses upon the track in front of the approaching en- 
gine, there would hâve been no collision ; and if he had looked to the north 
immediately before he drove themi forward, he would never hâve done so. 
Upon this state of facts, there was no escape from the conclusion that the 
négligence of Pyle was the proximate cause of the collision." 

See, also, Chicago, M. & St. P. Ry. Co. v. Bennett, 181 Fed. 799, 104 
C. C. A. 309; and note in 37 L. R. A. (N. S.) 139. 

The same reasons that require pedestrians and drivers of other ve- 
hicles to subordinate their désire to continue at a fixed rate of speed 
to the prudent use of their sensés to discover an approaching train 
apply to the drivers of automobiles. As was remarked in New York 
Cent. & H. R. R. Co. v. Maidment, 168 Fed. 21, 93 C. C. A. 413, 21 
L. R. A. (N. S.) 794: 

"With the coming into use of the automobile, new questions as to reciprocal 
rights and duties of the public and that vehicle hâve and will continue to 
arise. At no place are those relations more important than at the grade cross- 
ings of railroads. The main considération hitherto with référence to such 
crossings bas been the danger to those crossing. A pondérons, swlftly movlng 
locomotive, foUowed by a heavy train, is subjected to slight danger by a 
crossing foot passenger, or) a span of horses and a vehicle; but, when the 
passing vehicle is a pondérons steel structure, it threatens, not only the safety 
of its own occupants, but also those on the collidlng train. And when to the 
perfect control of such a machine is added the factor of hlgh speed, the 
temptation to dash over a track at terrifie speed makes the automobile, un- 
less carefully controlled, a new and grave élément of crossing danger. On 
the other hand, when properly controlled, this powerful machine possesses 
capabilities contributing to safety. When a driver of horses attempts to make 
a crossing and is suddenly confronted by a train, difficulties face him to 
which the automobile is not subject He cannot drive close to the track, oï 

220 F.— 19 
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stop tliere, withoiit risk of his horse frlghtening, shying. or ovevturning liis 
vehicle. He cannot vvell leave his horse standing, and if hegoes forward to 
the track to get au unobstructed vlew and look for coming trains he might 
hâve to lead his horse or team with hlm. Thèse précautions the automobile 
driver can take, earefully and deliberately, and without the nervousness com- 
municated by a frightened horse. It will thus be seen an automobile driver 
has the opportunity, if the situation Is one of uncertalnty, to settle that un- 
certainty on the side of safety with less inconveuience, no danger, and more 
surely than the driver of a hors»». Such being the case, the law, both t'roni 
the standpoint of his own safety and the menace his machine is to the s:>.fety 
of others, should, in meeting thèse nevsr conditions, rigidly hold the autoiui^ 
bile driver to such reasonable care and précaution as go to his ovi'n safety 
and that of the traveling public. If the law demands such care, and thor>e 
Crossing make such care, and not chance, their protection, the posslbillties 
of automobile crossing accidents will be mlnlmlzed. In the case of trolleys 
Crossing railroads at grade, the practiee is gênerai for the conductor to go 
ahead and from the track signal the halted car to advance. This would, of 
course, be impracticable as a rule for automobiles ; but It illustrâtes the trend 
of the law, as the size of crossing vehicles makes collision with them more 
serions, to enforce greater safety précautions." 

See, also, Brommer v. Pennsylvania R. Co., 179 Fed. 577, 103 C. C. 
A. 135, 29 L. R. A. (N. S.) 924. 

In the présent case the évidence is undisputed that the plaintiff vva? 
advised that his vision was Hmited at the time he looked to the east. 
He knew that it would grow more so until he approached the crossing 
over the house track, where it would be entirely eut off by the box car 
to the east. After he passed this obstruction he looked constantly to 
the west, where obstructions prevented effective vision, and he was 
aware that he had not looked again to the east, and so continued until 
he reached the final danger point. The obstruction to the west, instead 
of being an excuse, was a warning, not only that he was in danger 
from that direction, but also from the opposite direction, becanse of 
his lack of attention there. Under such circumstances, his duty was 
plain. He should hâve taken time in which to glance in the opposite 
direction, where the slightest glance would hâve shown his danger, 
or he should hâve exercised his control over his vehicle, so that he 
could listen for approaching trains, or hâve stopped it, if necessary, 
until he could use his sensés of sight and hearing, and the failure to do 
so was négligence on his part. Chicago & N. W. Ry. Co. v. Andrews, 
130 Fed. 65, 64 C. C. A. 399 ; Chicago, R. I. & P. Ry. Co. v. Rounds, 82 
Fed. 217, 27 C. C. A. 112; Grimsley v. Northern Pac. Ry. Co., 187 
Fed. 587, 109 C. C. A. 417; Chicago, M. & St. P. Ry. Co. v. Bennett, 
181 Fed. 799, 104 C. C. A. 309; Chicago, B. & O. R. Co. v. Munger, 
168 Fed. 690, 94 C. C. A. 176; Davis v. Chicago, R. I. & P. Rv. Co„ 
159 Fed. 10, 88 C. C.A. 488, 16 L. R. A. 424. 

The motion for a dirccted verdict should hâve been stistained, on the 
ground that the évidence showed contributory négligence on the part 
of the plaintiff, and the judgment must accordingly be reversed, and a 
ucw trial granted. 
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UNITED STATES ex rel. LAIKUND v. WILLIPORD. 

(Circuit Court of Appeals, Second Circuit. Jauuary 12, 1915.) 

No. 169. 

1. Habeas Coepus ig=»16 — Enlistment of Minob — Arbest for Fbaudulent 

Enhstment. 

Under Rev. St. § 1117 (Comp. St. 1913, § 18S5), providing that no per- 
s3on under tlie âge of 21 years shall be enlisted into the military service 
without the written consent of his parents or guardians, while tlie parent 
or guardian of a minor, who bas not consented to his enlistment, may re- 
clalm the custody of the minor, where a miner who falsely stated his 
âge wheu enlisting was arrested for fraudulently enlisting in violation 
of the sixty-second article of war after the service of a writ of habeas cor- 
pus sued ont by his mother, but before the hearing thereon, he would not 
be taken from the custody of the military authorlties, in view of Rev. St. 
§ 7C1 (Comp. St. 1913, § 1289), providing, relative to habeas corpus, that 
the court shall dispose of the party as law and justice require. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 16; Dec. 
Dlg. .S=ïl6.] 

2. Habeas Corpus <S=:j1 — Scope of Inquiet. 

The writ of habeas corpus is not designed to pass upon the merits, but 
merely to détermine the cause of détention, and whether the détention is 
lawful. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dlg. §§ l, 3; 
Dec. Dig. <S=»1.1 

3. ABMY AXD NaVT <S=»19— -FRAtTDULENT ENLISTMENT — PUNISHMENT. 

A minor, who In enlisting stated that he was over 21, was punishable, 
if found guilty of having fraudulently enlLsted in violation of the sixty- 
second article of war. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. §§ 45-50 ; 
Dec. Dig. <S=>19.] 

ApiDeal from the District Court of the United States for the South- 
ern District of New York. 

G. C. Young, of New Yorlc City, for appellant. 

Earl B. Barnes, Asst. U. S. Atty., of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. March 7, 1914, Nathan Love enlisted in the 
United States army, stating that he was 21 years and 5 months of âge, 
whereas in fact he was 2 years younger, and thereupon received the 
clothing and allowance that are regularly issued to enlisted soldiers. 
August 29th he made written application for his discharge, supported 
by the affidavits of his mother and grandmother, to the eiïect that he 
was when enlisted and still was an infant, that his mother had never 
given consent to his enlistment, and that his services were necessary 
to the support of his grandmother, who had brought him up, was not 
able to support herself , and was without support ; her daughter having 
married again. This application was denied, on the ground that the 
régulations of the War Department restricted the privilège of pur- 
chasing a discharge to soldiers who bave served at least one year prior 
to the application. 

©ssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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[f] October Sth a writ of habeas corpus at the relation of Love's 
niotlier was served upon the military authorities, and upon the same 
day, but after the service of the writ. Love was arrested and confined 
upon the charge of having fraudulent!}' enlisted in violation of tlie 
sixty-second article of war. Judge Mayer dismissed the writ and re- 
manded Love, f eeling bound by the décision of Judge Holt in Ex parte 
Lewkowitz, 163 Fed. 646. We think he was clearly right in fol- 
lowing this décision. There hâve been many irreconcilable cases in 
the lower courts in habeas corpus proceedings taken to obtain the dis- 
charge of minors who hâve enlisted in the United States army or navv. 
Sections 1116 and 1117, Rev. St. U. S. (Comp. St. 1913, §§ 1884, 1885), 
read as f ollows : 

"Sec. IIIG. Reeruits, enlisting in the army, must be effective and able-bodied 
men, and between the âges of sixteen and thirty-five years, at the time of 
thelr enlistment. Thls limitation as to âge shall not apply to soldiers re- 
fnlisting. 

"Sec. 1117. No person under the âge of tweiity-one years shall be enlisted 
or mustered into the military service of the Uuited States without the writ- 
ten cousent of his parents or guardians: Provided, that such minor bas sueh 
parents or guardians entitled to his custody and control." 

Some courts hâve held that such enlistments were wholly void, and 
ihat the minors never became soldiers or sailors, or subject to punish- 
ment for military offenses. Other courts hâve held that they were 
voidable at the option of the minor, and still others that they were only 
voidable upon the application of the parent or guardian. The Suprême 
Court, however, set most of thèse questions at rest in the case of In re 
Morrissey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644, holding that 
the enlistment was a good contract so far as the minor is concerned, 
v/hich changed his status from that of a civilian to that of a soldier or 
sailor. A parent or guardian, however, who had not consented in writ- 
ing to such enlistment, could reclaim custody of the minor. 

[2, 3] The only question, therefore, is whether the fact of Love's ar- 
rest and confinement, after the writ was served, on the charge of his 
original fraudulent enlistment, is a good answer to the writ. Some 
cases, like Ex parte Houghton (C. C.) 129 Fed. 239, go on the theory 
that in such a case the civil court, having first got jurisdiction, super- 
sedes subséquent proceedings by the military authorities to punish for 
military offenses committed either before or after the writ issued. This 
gênerai principle regulating the relations of différent courts of equal 
jurisdiction undertaking to dispose of the same matter we think does 
not apply. The writ of habeas corpus is not designed to pass upon 
the merits, but merely to détermine the cause of the détention and 
whether the détention is lawful. Love would himself, of course, be 
punishable, if found guilty of the offense charged against him. Ex 
parte Lewkowitz, supra; United States v. Reaves, 126 Fed. 127, 60 C. 
C. A. 675. If the charge had been made and Love arrested before the 
writ issued, the return would certainly hâve been a good answer. His 
status could not hâve been changed in favor of his mother until he had 
made amends to the United States for his offense. In re Miller, 114 
Fed. 838, 52 C. C. A. 472 ; In re Scott. 144 Fed. 79, 75 C. C. A. 237 ; 
Moore v. United States, 159 Fed. 701, 86 C. C. A. 569. 
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Section 761, Rev. St. U. S. (Comp. St. 1913, § 1289), reads: 

"Sec. 761. The court, or justice, or judge shall proceed in a summary way 
to détermine the facts of the case, by hearing the testimony and arguments, 
and thereupon to dispose of tlie party as law and justice require." 

Law and justice do net, in our opinion, require Love to be with- 
(Irawn from the military authorities and relieved of liability for his 
offense in favor of his mother's right to his custody. This is the the- 
ory upon which In re Dowd (D. C.) 90 Fed. 718, proceeded ; Judge De 
Haven saying: 

"After that judgment bas been fully executed, the petitioner will be entl- 
tled to his custody, unless be .shall then stand charged with some other mili- 
tary offense, eommitted since the service of the wrlt issued herein; and, In 
vlew of the near expiration of the term of imprlsonment flxed by such judg- 
ment, I deem it a proper exercise of discrétion to not finally discharge the 
wrlt at thls time. It is ordered that the said Thomas H. Dowd be remanded 
to the custody whence he was taken, there to remain until November 28, 189S, 
and that upon that day, at the hour of 11 o'clock a. m., he be, by the respond- 
ent herein, Herbert I. Choynski, produced before this court, and that the re- 
spondent then and there sbow cause, if any there be, why the said Thomas 
H. Dowd should not be then eommitted to the custodj of the petitioner." 

The order is affirmed without préjudice. 



UNITED STATES v. DBNVER & R. G. R. CO. 

(Circuit Court of Appeals, Elghth Circuit. January 4, 1915.) 

No. 4183. 

Master and Sebvant i@=>13 — Railroads — Houes dp Service Act — Emes- 

GENCT. 

In an action agalnst a railroad company to recover penalties for viola- 
tion of Hours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat 1416 
(Comp. St. 1913, § 8678), by requirlng telegraph operators in a night and 
day office, who dispatched orders aft'ectlng the movement of trains, to re- 
maln on duty for more than 9 hours in 24-hour periods, an answer which 
allèges as a reason for such requirement that a train dispateher in the 
oflice became "abusive, insubordlnate, and défiant," and it became neces- 
sary to dismiss him, because his rétention would hâve endangered the 
public, and that he was replaced as( soon as possible, states a case of 
"emergency" witbin the meaulng of the statute, which constitutes a dé- 
fense. 

[Ed. Note. — Ifor other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. ©=13. 

Hours of service of employés, see note to United States v. Houston Belt 
& Terminal Ry. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by the United States against the Denver & Rio Grande Rail- 
road Company to recover penalties. Judgment for défendant, and 
plaintifï brings error. Affirmed. 

Henry E. Lutz, Sp. Asst. Atty. Gen., of Denver, Colo. (Harry E. 
Kelly, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

j. G. McMurry, of Denver, Colo. (E. N. Clark, of Denver, Colo., on 
the brief), for défendant in error. 

C=3For otbar cases Bee same tapie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. The United vStates brought an 
action against the défendant in error to recover penalties, because of 
violations of the Hours of Service Act. 34 Stat. 1415. It was charged 
that the défendant in error (hereinafter referred to as the railroad 
Company) required and permitted telegraph operators, who dispatched 
orders affecting the movement of trains, to rernain on duty more than 
9 hours in 24-hour periods, in an office operated continuously day and 
night. A demurrer to the answer was overruled, and, as the plaintifif 
elected to stand upon the demurrer, the action was dismissed, and this 
proceeding seeks to review that action of the court. 

The essential portion of the answer to one of the counts is as fol- 
lows : The défendant allèges : 

"That the défendant admits that H. A. Hiilse reinained on duty for a perioci 
longer Ihau 9 hours in a 24-hour period, as in said iirst cause of action al- 
légea ; but défendant says that tlie said H. A. Hulse so remained on duty 
I ecause of an emergency, and not otherwise, and that said emergency con- 
sisted, ainong other things, in this, to wit: That on or about September 8, 
1912. one .1. T. Barrett was euiployed by this défendant at the said station 
of the défendant at Salida, Co!o., as train dispatcher, and had been in said 
emijloy for some time prior thereto ; that ou said day the said Barrett was 
called upon to explain the mamier in which he had performed his duties 
shortly prior thereto, uud that the said Barrett then and there exliibited vio- 
lent teinper, and became abusive, insubordlnate, and défiant, and It became 
necessary to dismiss him from the service of the company l)ecause of such in 
subordination, and because his rétention in the service thereafter would be in- 
consistent with discipline and daiigerous to the interests of the company and 
to tiie safety of the public ; that it was impossible to obtain a dispatcher or 
operator to take the place of the said Barrett until the lOth of September, 
1912: and that until additional help could be obtained it was necessary to 
employ the said Hulse for more than 9 hours in a period of 24 hours." 

The answer to the other counts of the pétition varies only as to the 
narne of the operator who had worked for more than a 9-hour period. 
Counsel for the United States contend that the facts alleged in the an- 
swer do not state a défense. This contention is amplified to the state- 
nients that the answer consists of légal conclusions only, and that the 
employment of an operator for more than 9 hours under the circum- 
stances alleged is not an emergency provided by the statute. 

The pertinent portion of section 2 of the act of Congress bearing on 
the questions involved, is as f ollows : 

"ïhat, no operator, train dispatcher, or other employé who by the use of 
the telegraph or téléphone dlspatches, reports, transmits, reçoives, or delivers 
orders pertaining to or affectiug train movements shall be required or per- 
mitted to be or remain on duty for a longer period than nine hours in any 
twenty-four hour period in ail towers, offices, places, and stations continu- 
ously operated night and day, nor for a longer period than thirteen hours in 
ail towers, offices, places and stations operated only duriug the daytime, ex- 
cept in case of emergency, when the employés named in this proviso may be 
permitted to be and remain on duty for four additional hours in a twenty- 
four hour period of not exceeding three days In any week." 

The allégations do not appear to be conclusions of law, but rather 
are conclusions of fact. To avoid prolixity in plcading, it is proper 
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to allège the ultimate facts, and this involves some conclusions or 
characterizations as to groups of circumstances. The allégations of 
the answer graphically exhibit the situation confronting the railroad 
Company, the action it took, and the resulting hours of labor exacted of 
an employé, fairly apprise the plaintiff of the défense relied upon, and 
as against a demurrer the facts were sufficiently depicted. 

It is urged that no emergency is shown, because insubordination by 
an employé is but a violation of the rules of employment, and a railroad 
Company may not create an emergency at will by discharging an em- 
ployé for infraction of rules, and thus require remaining employés to 
render extra labor. But in the situation alleged in the answer the 
railroad company did not create the emergency, but merely acted in 
one. Under the allégations of the answer that the employé became of 
violent temper, abusive, insubordinate, and défiant, the défendant could 
hâve shown that the employé had the power, disposition, and purpose 
to endanger the safety of those who traveled subject to his care by acts 
of omission or commission. The primary purpose of the act of Con- 
gress was to provide for the safety of those intrusted to the supervi- 
sion of the employés, f rom the dangers arising f rom their lack of atten- 
tion and misjudgment, owing to fatigue (Baltimore & Ohio Railroad 
Co. V. Interstate Commerce Commission. 221 U. S. 612, 31 Sup. Ct. 
621, 55 L. Ed. 878; United States v. Missouri Pac. Ry. Co., 213 Fed. 
169, 130 C. C. A. 5); but the danger from such a source is not 
greater than arises from the disobedience, willfulness, or malice of 
employés. 

The facts stated in the answer allège an emergency within the défini- 
tion declared by this court in United States v. Southern Pac. Co.. 209 
Fed. 562, 126 C. C. A. 384, and the judgment of the lower court is 
affirmed. 



BAT V. MERRILTj & RING T.OGGING CO. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915. Rehearing De- 

nied Marcli 8, 1915.) 

No. 2447. 

Commerce <S=>27 — Employées' Liabihty Act — Railboads "Enqaqed in In- 
terstate Commerce." 

An owner pf_timher land in the state of Washington, vvhich owued and 
operated a logging railroad from such lands to l'uget Sound for the sole 
purpose of hauling logs and pôles to the Sound, vvhere they were placed 
in the water and there sold to purchasers, who resold the same or the lum- 
ber made therefrom largely in other states, is not "engaged in Interstate 
commerce," wlthin the meaning of Employers' Liability Act April 22, 
1908, c. 149, 35 Stat. 65 (Gomp. St. 1913, §§ 8657-8665), and an employé 
cannot maintaln an action for a Personal injury thereunder. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25; Dec. Dig. 
<S=527. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce. 

Employés engaged in Interstate commerce within Employers' Liability 
Act, see note to Baltimore & O. B. Co. v. Darr, 124 C. C. A. 571.] 

Ross, Circuit Judge, dissenting. 
©s^For other casea see ssme toplc & KEY-NUMBER in ail Key-Numbered Digests & ludezea 
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In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Action at law by August Bay against the Merrill & Ring Logging 
Company. Judgment for défendant (211 Fed. 717), and plaintifï brings 
error. Affirmed. 

The plaintlfC in error was Injured while in the employment of the Merrill 
& Ring Logging Company, the défendant in error, and while he was engaged 
in loading logs on a flat car in the woods, where the logs had been eut pre- 
paratory to transporting them to the waters of Puget Sound. His right to 
bring an action for damages in the court below under the provisions of the 
fédéral Bmployers' Llability Act depended upon the answer to the question 
whether or not the logging company was at the time of the accident engaged 
in Interstate commerce. Upon the conclusion of the trial the court directed 
a verdict in favor of the défendant, upon its motion, based upon the grouuds: 
Pirst, that the testimony did not establish that the défendant was a common 
carrier ; and, second, that it was not engaged as a common carrier in Inter- 
state commerce. 

The facts shown by the évidence are in substance as follows: The logging 
Company owned extensive tracts of timber in Snohomish county, Wash., and 
was engaged solely in cutting logs on its own lands and hauling tliem over 
its own road to the waters of Puget Sound, where it dumped them frora the 
cars into a boom. At that point it sold the logs to purchasers, who paid 
for them there, and there took possession of them and towed them away 
by tugs. The most of the logs were sold to nearby mills on the Sound, which 
were engaged in the manufacture of lumber, and this lumber, when manu- 
factured, was for the most part ultimately disposed of and shipped to 
points outside of the state of Washington. In addition to thèse transactions 
in logs, the logging company had at times taken out some pôles, which also 
it sold and delivered at its boom to the National Pôle Company, a purchaser 
(which did business at Everett, and which bought and paid for the pôles 
after they were delivered in the water, and thereafter sold them for ship- 
ment to California. The road is a standard-gauge logging rallroad, and is 
operated as a part of the logging business of the défendant in error, and is 
connected by switches with the Great Northern and the Interurban roads; 
but those connections are used only for the purpose of bringing supplies to 
thei company's logging camps. No logs or timber of any kind were at any 
time transferred to thèse other roads. One shipment of steel rails had gone 
over the logging road for the Interurban at the time when the latter was 
constructing its road. For that service the actual expense of operating the 
locomotive was the only charge made, and the Intei-urban assumed ail lla- 
bility on account of accidents occurring in the transportation. 

John T. Casey, of Seattle, Wash., for plaintifï in error. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). We may 
assume from the évidence that the défendant in error was a common 
carrier; but it is clear that it was not engaged in interstate commerce. 
In that respect the facts in the case are identical with those which were 
liefore this court in the récent case of Nordgard v. Marysville & North- 
ern Railway Company, 218 Fed. 737, 134 C. C. A. 415, and we need 
not add to the discussion that was there had. 

The judgment is affirmed. 

ROSS, Circuit Judge. I dissent, for the reasons stated in my dis- 
senting opinion in the case of Nordgard v. Marysville & Northern Rail- 
way Company, above referred to. 
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JACKSON CO. et al. v. GARDINER INV. CO. 

(Circuit Court of Appeals, First Circuit January 30, 1915.) 

No. 1067. 

On pétition for rehearing. Denied. 

For former opinion, modifying decree for complainants, see 217 
Fed. 350, 133 ce. A. 266. 

BINGHAM, Circuit Judge. The appellees, in their pétition for 
rehearing, reiterate the contention, urged by them at the argument, 
that Mason v. Pewabic Co., 133 U. S. 50, 10 Sup. Ct. 224, 33 L. Ed. 
524, is "substantially on ail fours with the présent case." That we 
hâve been unable so to regard the décision referred to we think suf- 
ficiently obvions from our opinion handed down November 19, 1914, 
in which spécifie comment upon it was deemed unnecessary. In that 
case it appeared that the majority shareholders in the Pewabic Mining 
Company undertook to liquidate the company and sell its assets to 
themselves for shares of stock of the par value of $50,000 in a cor- 
poration which they were to organize, and, although provision was 
made whereby a stockholder, who declined to take stock in the new 
company, could receive bis pro rata share in money, it was found by 
the master that the fair cash value of the assets of the company was 
$498,412.24, and not $50,000, for which the majority had decided to 
sell them. The majority, therefore, were undertaking to sell the as- 
sets of the company to themselves, and at a priée so grossly inadéquate 
as to amount to f raud in fact. In this case, on the other hand, the ma- 
jority were not undertaking to sell to themselves, but to the Nashua 
Company, in which they had no interest. The price was not grossly 
inadéquate ; and it is expressly found that in doing what they did the 
majority acted without fraud and in good faith. As the facts in the 
Pewabic Case dift'er so materially from those hère under considéra- 
tion, it evidently is not and could not be controlling hère; and we think 
further comment upon it unnecessary, 

The position is also taken that the décision handed down Novem- 
ber 19, 1914, overrules the one rendered when the case was previously 
before the court (200 Fed. 113, 118 C. C. A. 287) on exceptions to an 
order of the District Court entering an ad intérim injunction, and con- 
travenes the rule that questions once decided will not be re-examined 
on a subséquent transfer of the same case. This contention is based 
on a false assumption, for, as pointed out in our décision of Novem- 
ber 19, 1914, the facts alleged in the bill, and upon which the first dé- 
cision was based, were not the same as those found by the masters 
i217 Fed. 351, 133 C. C. A. 267). According to the allegationr, of the 
bill, the value of the assets of tbe Jackson Company, as represented by 
a share of stock, was $3,277.51, and the owner of a share, under the 
terms of the sale, was required to take 11^4 shares of Nashua Company 
stock in payment for bis share, or the sum of $975 in cash, which 
would be less thjm one-third of the alleged value of what he surren- 
dered. As a dissenting stockholder, according to the alleged facts, 
vfould be required to take either a grossly inadéquate sum for his in- 
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terest in the company or to take stock in the Nashua Company, it was 
very properly held that the efFect of the transaction was to compel the 
minority shareholders to take stock, a thing which was beyond the 
power of the majority to require them to do. 

The further contention is rnade that the majority never detennined 
that the value of a shareholder's interest in the Jackson Company rep- 
resented by a share of stock was $975. but that they detennined it to 
be of the vahie of $3,277.51. The case discloses that the valuation of 
$3,277.51 was obtained from a report of a stockholders' coramittee, 
and was based on an appraisal of the Jackson Company's real estate 
and tangible property, as made by the officiai agents of certain mutual 
Insurance companies, and the quick assets of the company taken at 
iheir face value. It is well known that mutual Insurance companies, in 
determining the value of mill properties for purposes of insurance, 
do so upon the replacement theory, and it is évident that the valuation 
of $3,277.51 was arrived at in this way. Tins is also shown from the 
fact that the masters found that the value of a share of Jackson Com- 
pany stock, ascertained upon the replacement theory, was, in May, 
1911, $2,721.27, and in May, 1913, $3,228.13. 

That the majority shareholders considered the fair cash value of 
the assets of the Jackson Company, as represented by a share of its 
stock, to be $975, and that that was the basis upon which they agreed 
to make the sale, is pointed out in our opinion (217 Fed. 352, 133 C. C. 
A. 268), and needs no further considération, 

Entertaining thèse views, the members of the court who concurred 
in the opinion of November 19, 1914, do not deem it necessary to re- 
open the case for further argument. 

The pétition for rehearing is denied. 



FULTON INV. CO. et al. v. DORSE3Y et al. 

(Circuit Court of Appeals, Eighth Circuit. Jauuary 4, 1915.) 

No. 4167. 

1. Appeal and Berob <S=>497 — Rioht of Review — Interest of Pabtt. 

To sustain an appeal the record must show that appellant has an actual 
and substantial Interest in the decree appealed from. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2954; 
Dec. Dig. (S=>497.1 

2. Equity <2=>429 — Amendmeht or Decbkb — Power Apteb Tebm. 

While a fédéral court may not after the term amend the principles of 
a final decree, it has inhérent power to modify by a subséquent order the 
time or manner of its enforcement, and uuder sueh power it inay change 
the place at which a sale of real estate was dlrected to be made wbere 
by reason of the removal of a county seat the original direction did not 
conform to the statutp. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 1020-1033 ; Dec. 
Dig. (g=429.] 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E, Lewis, Judge. 

(g^sFor other ca.<!es see sarae topic &. KEY-NUMBER in ail Key-Nuiubereil Digeats & Indexes 
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Suit in equity by E. M. Dorsey and others against the Fulton Invest- 
ment Com; any and others. From an order confirming a sale of lands, 
défendants appeal. Affirmed. 

Edwin H. Park, of Denver, Colo., for appellants. 
L. F. Twitchell, of Denver, Colo. (Archibald A. Lee, of Denver, 
Colc, on the brief), for appellees. 

Before CARLAND, Circuit Judge, and T C. MUNGER and YOU- 
MANS, District Judges. 

T. C. MUNGER, District Judge. In a decree of foreclosure of a 
mortgage upon real estate, entered by the court below, it was directed 
that the property be sold in satisfaction thereof, at the town of Hahn's 
Peak, Routt county, Colo. Soon thereafter, but at the following terrn, 
a pétition was presented showing that the county seat of Routt 
county had been changed from Plahn's Peak to Steamboat Springs, 
and praying that the decree should be niodiiied so as to direct the sale 
of the property at the courthouse in Steamboat Springs. After notice 
to counsel and a hearing, the modification prayed for was made. A 
sale was had in conformity to the amendment, and the sale was con- 
firmed over the objections of one of the appellants. 

[1] The pleadings are not containcd in the transcript, and it does 
not appear that the Fulton Investment Company bas any interest in 
ihe appeal. While it was a party to the suit, it may bave been merely a 
formai and unnecessary party, or may bave received ail the relief to 
which it was entitled. The other appellant did not make any objec- 
tions to the sale or its confirmation, and both join in an appeal. The 
proceedings could properly be dismissed. Fitzgerald v. Evans, 49 Fed. 
426, 1 C. C. A. 307; Midland Valley R. Co. v. Fulgham, 181 Fed. 91, 
104 C. C. A. 151; Northern Union Gas Co. v. Mayer, 174 Fed. 817, 
98 C. C. A. 525. 

[2] The appeal sought to be prosecuted is from the order confirming 
the sale ; it being alleged that the sale at Steamboat Springs was con- 
trary to law. Congress provides that lands sold under an order or 
decree of any United States court shall be sold at the courthouse of 
the county, parish, or city in which the property, or the greater part of 
it, is located, or upon the premises, as the court may direct. Act March 
3, 1893, c. 225, 27 Stat. 751. The order of the court sought to make 
the decree conform to this statute, and pertained only to the enforce- 
ment of the decree. While a court may not, after the term, amend 
the principles of a final decree, it bas the inhérent right to modify, by 
a subséquent order, the time of the enforcement, or the manner in 
which it shall be enforced, and this order was within that power. 
Mootry v. Grayson, 104 Fed. 613, 44 C. C. A. 83; Royal Trust Co. v. 
Washburn, B. & I. R. Ry. Co. (C. C.) 113 Fed. 531 ; Bound v. South 
Carolina Ry. Co. (C. C.) 55 Fed. 186; Turner v. Indianapolis, B. & 
W. Ry. Co., 8 Biss. 380, 24 Fed. Cas. 367. 

The order of confirmation is affirmed. 
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UNIA^ERSAL DRAFT GEAR ATTACHMENT CO. t. BTJSH. 

(Circuit Court of Appeals, Seventli Circuit. October 6, 1914.) 

No. 2099. 

Patents ®=>328 — Anticipation — Draft Geaking. 

The Bush patent, No. 8.38,379, for a draft gearing, claim 1, which is a 
broad claim covering a yoke for draft gearing in combination with any 
meaus for attachment to a coupler desigued to form a portion of the car 
coupler in railway service, hcld vold for anticipation in the prlor art. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

Suit in equity by Samuel P. Bush against the Universal Draft Gear 
Attachment Company. Decree for complainant, and défendant ap- 
peals. Reversed. 

ïhe appellant is défendant below to a bill flled by Samuel P. Bush, patentée, 
for infringemeut of hls patent No. 838,379, Issued December 11, 190G, for 
draft gearing, and this appeal is from a decree of the District Court which 
sustains the charges of infringemeut. 

The patent In suit contains the following récitals in the spécifications: 

"My invention relates to improvements in draft gearing, the object of the 
invention being to so construct the draft yoke as to enable the coupler to 
be Inserted and withdrawn without disturbing the other parts of the draft 
geuring; and the invention conslsts in certain novel features of construction 
and combina lions and arrangements of parts, as will be more fully hereinafter 
described, and Dointed ont in the claims. In the accompanying drawings, 
Ifig. 1 is a View in slde élévation, illustrating my Improvements. Flg. 2 is 
a View In cross-section on the Une tt x thereof, and Figs. 3, 4. 5, and 6 are 
vlews illustrating a modification. 

"1 represents the drawbar of a coupler, havlng an enlarged oblong butt end 
2, as is customary. 3 represents my improved draft yoke, which comprises a 
single intégral castlng having parallel top and bottom members connected by 
a curved rear end and provided with a hood i at Its forward or outer end. 
This hood is of the same shape In cross-section as the butt end of the coupler 
to receive the latter, and the hood 4 and butt end of tlie coupler are made 
with aligned openings to receive a key 5 to secure the coapler to the yoke. P>y 
this construction it will be observed that the coupler can be renioved and 
replaced without in any manner disturbing tlie draft gearing on the car, as 
the forward follower or friction pièce will engage the yoke hood when the 
coupler is removed, and thereby prevent any séparation of the operative or 
luovable parts of the draft gearing. 

"In the modification illustrated in Figs. 3, 4, 5, and S, the hood 6 at the 
forward end of the yoke is of circular or cyllndrlcal form and made with 
Internai oppositely disposed lugs 7. The butt end of the coupler Is provided 
at top and bottom, adjacent to its enlarged rcar end, with lugs or enlarge- 
inents 8, forming grooves or recesses 9 to receive the lugs 7 of the yoke and 
secure the parts together. To secure the coupler in the yoke, the coupler is 
turned on its slde and its butt end inserted in the hood 6' of the yoke, and 
then turned to bring its grooves or recesses !) at top and bottom over the lugs 
7 and receive the latter in the grooves or recesses to secure the coupler and 
yoke together without the employment of any thlrd part. 

•'Slight changes might be made in the gênerai form and arrangement of 
the parts described without departing from my invention, and hence I do not 
restrict myself to the précise détails set forth, but consider myself at liberty 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to 111 akc siich slight chanç;es and altérations as fairly fall within the spirit 
and scope of my invention." 

ïhe main drawings, referred to as Figs. 1, 2, and 3, are as follows: 

The spécifications embrace three 
claims, but tlie aileged infringement 
rests on broad claim 1, which reads as 
follows: 

"A yoke for draft gearing, compris- 
ing top and bottom members, rear end, 
and hooded forward end constructed to 
l'eceive a coupler, and ail cast intégral, 
and means for securing a coupler In 
the hooded end of the yoke." 

ïhe ansvver of the défendant dénies 
the validity of the patent and sets up 
the following patents alleged to be an- 
ticipations of the device in suit: Jack- 
son. No. 37,448, Januai-y 20, 18(J3 ; 
GriHlth & Patterson, Xo. 167,.333 ; Wal- 
lace. No. 269,358; Schaffer, No. 303,- 
951 ; BTihoup, No. 423,727 ; Westbrook 
& Cook, No. 457,468 : Martin, No. 721,- 
059; Hickey & "Wlckens. No. 777,785; 
Pflaeer, No. 779,559 ; Brown, No. 781,- 
127: Hartough, No. 785,211; and Wil- 
lison, No. 1,000,312. 

The contentions of invalidity are set forth on behalf of the appellant in the 
following propositions: 

"(a) That it merely applies to the yoke or loop form of coupler extension, 
the form of construction long since used in the tail boit and casing type, and 
without securing any new tunction or mode of action ; (b) that it seeks to 
monopolize the making of a yoke in one pièce which has been inade lu two 
pièces, without securing any new function or mode of action ; (c) that it seeks 
to monopolize the use of cast métal, where wrought métal had been previously 
used, with no new function or mode of action ; (d) that the claim of the 
patent is readable directly on various prior art structures, which, had they 
been later than the patent, would hâve Infringed it; (e) that it seeks to monop- 
olize a structure which is a mère reversai of several earlier structures." 

Louis K. Gillson, of Chicago, 111., for appellant. 
H. A. Seymour, of Washington, D. C, for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decree against the appellant, défendant below, ad judges infringement 
of the Bush patent, No. 838,379, issued December 11, 1906, for "im- 
provements in draft gearing," and the charge of infringement is predi- 
cated on the first of the three claims specified for the grant, reading as 
follows : 

"1. A yoke for draft gearing, comprising top and bottom members, rear end, 
and hooded forward end, constructed to receive a coupler, and ail cast intégral, 
and means for securing a coupler in the hooded end of the yoke." 

In the spécifications it is stated as the object of the invention, "to so 
construct the draft yoke as to enable the coupler to be inserted and 
withdrawn without disturbing the other parts of the draft gearing," 
and that "the invention consists in certain novel features of construc- 
tion and combinations and arrangements of parts," as thereinafter de- 
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scribed. ît thus appears that the above daim embraces alone tlie struc- 
ture of the so-called "yoke for draft gearing," in combination with 
any means for attachment to a coupler, designed to form a portion of 
tiie car coupler in railway service, wherein the entire mechanism for 
the purpose is known as "draft rigging." As an entirety the draft rig- 
ging serves both as a car coupler and as a needful means "to sustain and 
absorb pulling and buffing strains" in train service, so that it em- 
braces the clutching means or "coupler," so-called "draft lugs" for at- 
tachment to the sills of the car, and "draft gear" as the shock absorb ■ 
ing means. In practice the coupler contains three éléments : (a) The 
head or clutching device, (b) a tail pièce or coupler extension means 
for connection with the draft gear; and (c) a shank Connecting the 
head and tail pièces ; and the device of the Bush patent is limited to 
this intermediate means for connection of the coupler head and draft 
gear. 

The fact is uncontroverted that the appellant's structure for like 
purpose is within the above-stated terms of claim 1 for the "yoke for 
draft gearing," as described — although it départs from the form of 
"hooded" end shown in the drawings — and the validity of such broad 
claim of invention is challenged as the sole ground for reversai of the 
decree. As indicated by the foregoing définitions of the varions com- 
ponents of the car coupler, the problems of the shock absorbing draft 
gear, appearing in the devices in évidence of either spring or friction 
type, are not involved in the issue of patentable novelty in this yoke 
form, beyond the fact of its adaptability to receive (through the open 
sides) either of the forms of draft gear. In favor of patentability are 
not only the presumption arising from the grant, but the proof of sim- 
plicity and effectiveness of this yoke form of means for the purpose, to- 
gether with popular acceptance of the device in railway service. On the 
other hand, however, it is conceded in the appellee's brief, that "two 
types of draft rigging, tlie tail boit and the riveted yoke were in exten- 
sive use prior to the date" of the patent, and the prior patents and ex- 
hibits in évidence are conclusive as well that no invention was involved 
in employing the yoke form of operative means for the purpose of the 
device. So, for support of claim 1, invention must be found in one or 
both éléments described as (a) the "hooded forward end" and (b) "ail 
cast intégral" — the means specified for "securing a coupler in the hood- 
ed end" not being embraced in sucii claim, but made the subject-matter 
of claims 2 and 3. Its terms are equally applicable to the key and (al- 
ternative) bayonet joint specified, or to pins, rivets, or other known 
means for securing the coupler within the hood or clutch. This dis- 
tinction between claim 1 and the other claims appears to be ignored in 
the statement, made in the appellee's brief, that "the gist and essence 
of the improvement which is pointed out in the first claim sued upon, 
is a draft yoke having upper and lower members, rear end, and hooded 
forward end ail cast in a single pièce, and a key readily securing the 
coupler," etc.; but, excluding the irrelevant mention of the key and 
ils function, the utmost range for exercise of invention within claim 1 
is there stated. 

The patents introduced in évidence as anticipations of this claim 
are 12 in nuniber, exhibiting three several types of means, classified 
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in the briefs as (a) tail boit, (b) shell or casing, and (c) yoke or tail 
strap; also several exhibit yoke devices are introduced from the 
"Car Builders' Dictionary of 1895." On behalf of the appellant, thèse 
disclosures of the prior art are analyzed as clearly responding to the 
ternis of claim 1, "either directly or with immaterial déviations," while 
it is contended in support of the claim that no disclosure thereof ap- 
pears in any one of them. Their indisputable évidence, however, of 
want of invention in the yoke form of means renders it unnecessary to 
discuss the respective contentions in référence to the various means and 
their functions shown in thèse prior patents and devices, nor the ap- 
pellee's contention that devices of the casing type (four-sided) are not 
applicable to his tvifo-sided yoke form of means, although used in this 
art as an équivalent. We believe the prior patents clearly serve to 
narrow the scope of invention to the particular combination of means 
specified, as an entirety, as that claim 1 cannot be upheld under thèse 
pertinent références. Jackson's U. S. patent No. 37,448; Buhop's No. 
423,727; Martin's No. 721,059; Hickey & Wickens' No. 777,785; 
Brown's No. 781,127; Hartough's No. 785,211; WiUison's No. 1,000,- 
312 (filed April 27, 1905). 

With the object of the Bush invention (as specified) "to enable the 
coupler to be inserted and withdraw'n without disturbing the other 
parts," it goes without saying that the means of securing the coupler are 
of the essence of the device. The élément called the "hooded forward 
end" of the yoke is formed by the addition of side plates, making a cas- 
ing at the open end of the yoke, both to inclose the coupler head and 
for needful strength of the yoke. Upon sélection of the yoke type of 
structure instead of the tail boit or casing type, this provision to receive 
the coupler impresses us to be an obvious mechanical expédient, but 
it is plainly anticipated by analogous disclosures in the above-mentioned 
patents; and each prior patent in évidence exhibits analogous means 
for détachable connection of the coupler with the draft gear. For 
particular patent références above mentioned we believe the following 
comments thereon to be sufïicient : It is our understanding of the 
Hickey & Wickens patent that it directly anticipâtes every élément of 
claim 1 in structure and function, except that it is not "ail cast intégral," 
but shows a two-part structure united by rivets. As conceded by the 
patentée, as a witness, it could obviously bave been cast in one pièce 
without riveting. Other distinctions are asserted, for rejection of this 
patent, in two phases — that the device is correctly described throughout 
the spécifications as a "coupler shank" (although it embraces a yoke), 
and that it appears of insufficient strength for durability; but neither 
of thèse objections impresses us with force. The Martin patent exhib- 
its a cylindrical device of the casing type, having an opening at the 
bottom (closed with a slide) to receive the draft gear. It is substantial- 
ly identical with the alternative structure of the Bush patent (shown in 
Fig. 3), and thus must be treated as an anticipation of claim 1. In the 
patents respectively of Buhop, Brown, and Williston analogous struc- 
tures and functions are plainly shown and each cast intégral. We be- 
lieve a structure made in conformity with any of the above-mentioned 
patents would hâve infringed the terms of claim 1, if subordinate in 
grant. 
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The undoubted merit of the Bush improvement as an entirety, for 
compactness and utihty, cannot serve to authorize monopoly, either of 
the yoke and "hooded" means adopted from the prier art, or of a cast 
Steel structure therefor. Just protection of the patentée cannot extend 
to the création of an unauthorized monopoly against the public. In 
answer to the contention of patentable invention in this cast steel fea- 
ture, aside from the anticipations referred to, it is sufficient to cite 
the récent opinion of this court in Milwaukee Bronze Casting Co. v. 
Avery, 209 Fed. 616, 618, 126 C. C. A. 572, and cases noted, for the 
settled rule contra. Its departure from prier devices is further alleged, 
in provision for interchangeable use with the varions sizes of standard 
couplers in service. Such requirement, however, is a development in 
practice since the date of ail the patents in évidence, and plainly not 
within this patentee's contemplation, as his alternative form of struc- 
ture (above mentioned) would not permit such interchangeability ; and, 
conceding that his preferred form may readily be so adapted, like 
adaptation is equally attainable within the scope of various prior pat- 
ents in évidence. 

The decree of the District Court is therefore reversed, with direction 
to dismiss the appellee's bill for want of equity. 



ENTERPRISE MFG. CO. v. WILLIAM SHAKESPEARE, JR., CO. 

(Circuit Court of Appeals, Sixth Circuit February 2, 1915.) 

No. 2517. 

Patents <S=»26 — "Invention" — New Combination or Old Ele.wents. 

If a new organization of old éléments is sucli that it produces a new 
mode of opération and a bénéficiai resuit, there may be patentable in- 
vention. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dlg. §§ 27-30 ; Dec. Dig. 



For otlier définitions, see Words and Phrases, First and Second Serle-s, 
Invention. 

Patentabllity of combinations of old éléments as dépendent on résulta 
attained, see note to National Tube Co. v. Aiken, 91 C. C. A. 123.] 

2. Patents i®=»328 — Validity and Infeinoement — Fisii Baiit or Luee. 

The Rhodes patent, No. 777,488, for a fish hait or lure, held not antlcl- 
pated, valid, and iufringed. 

3. Patents <S==>26 — Invention. 

There is no Invention in making two parts of one thing or one part of 
two, when by such change no différent resuit is obtalned. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. <S=>2(5.] 

Appieal from the District Court of the United States for the North- 
ern District of Ohio; William L,. Day, Judge. 

Suit in equity by the William Shakespeare, Jr., Company against 
the Enterprise Manufacturing Company. Decree for complainant, and 
défendant appeals. Affirmed. 

For opinion below, see 211 Fed. 477. 

<3;=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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J. B. Fay, of Cleveland, Ohio, and R. H. Parkinson, of Chicago, 
111., for appellant. 

O. A. Earl, of Kalamazoo, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

KNAPPEN, Circuit Judge. Suit for infringement of United States 
patent No. 777,488, December 13, 1904, to Rhodes. The District Court 
held the patent valid and infringed, and entered the usual decree for 
interlocutory injunction and accounting. This appeal is from that de- 
cree. 

The patent relates to improvements in fish baits or lures. The 
stated object of the invention specially pertinent hère is "to provide, 
in a fish bait or lure, an improved means of securing the hooks in 
position." Figures 1 and 2 of the patent drawings are reproduced 
herewith; figure 1 being sHghtly reduced. 




The spécification, following the state- 
ment that the improved bait is preferably 
shaped Hke a minnow and may be suitably 
painted or decorated as desired, thus de- 
scribes in part the construction: 

"Arranged longitudinally through the body 
portion A, which is secured tliereto, is a rod 
B. The front end of the rod B is formed 
into a loop for convenience in attaching the 
iine. The tail or tralling hools F is secured to 
the rear end of the rod B. Transverse open- 
ings A' are formed through the body, one for 
each pair of hooks which it is desired the 
body shall carry. Thèse openings are provid- 
ed with suitable métal socl^et-rings, as clearly 
appears in Fig. 2. A split ring a is provided 

for each pair of hooks. (See Fig. 2.) By this means the hooks are detachably 
.secured in position and may he readily changed as desired or in case one 
sliould become broken may be readily renewed. The shanks of the hooks 
rest on the edges of the holes or sockets, so that the points of the hooks are 
supported ont from the body in position to receive the strike of the fish. 
They are also supported so that the body of the minnow is not abraded by 
the friction of the hook points against the same." 

The claims hère involved are Nos. 8, 9, and 10, and are printed in 
the margin.^ The défense is that the combinations embraced in the 




1 "8. In a bait or lure, the combination of a body having a transverse open- 
Ing therethrough ; a rod arranged transversely through sald opening ; a split 

220 F.— 20 
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daims in issue were without noveity and ihe daims thus invalid ; or, 
at leasb, that the daims, if valid at ail, must, in view of the prior art, 
be so narrowly construed as to exclude infringement by defendant's 
structure. We first consider daims 8 and 10. 

A bait in the form of a minnow was old in the art; indecd, the 
daims in issue do not include the form of the bait. It was old to hâve 
hooks arranged on opposite sides of a minnow bait; thèse oppositely 
arrangée sets of hooks were sometimes stapled on, as in complainant's 
"Kazoo" bait, were sometimes attached to the outer ends of transverse 
wires running through the body of the minnow, the hooks being 
attached to loops fomied in the ends of the transverse wire, as in 
defendant's "Trory," "Muskallonge" and "Yeliow Jacket" baits; and 
sometimes attached by screw eyes in metal-lined sockets, as in the 
"Heddon" minnow. It, was aîso old to use a rod extetiding longi- 
tudinally through the minnow, for attaching a line to the front end 
and hooks at fhe rear end, as in defendant's "Trory," "Muskallonge" 
and "Ydlow Jacket" baits. In some cases this central wire passed 
through a loop in the transverse wires, as in the "Gaide" and "Pflue 
ger" baits. It was also old to use a spiit ring for attaching the hookf, 
as in Diike's patent (1899), to the body of the bait, and, in at least 
two of the Allcock patents, to the rear end of the snood, which passed 
slidably and longitudinally through the bait. 

[1] But nowhere in the prior art do we find the spécifie combina- 
tion of the daims in issue; indecd, as will appear, at least one of the 
déments is not shown in the art previous to Rhodes, and it is familiar 
learning that if the new organization of old éléments is such that it 
produces a new mode of opération, and a bénéficiai resuit, there may 
be patentable invention. Dowagiac Mfg. Co. v. Superior Drill Co. 
(C. C. A. 6), 115 Fed. 886, 901, 53 C. C. A. 36. With the exception 
of baits employing the "Devon" body, the prior art discloses no more 
plausible approach to the "transverse opening" of the claims hère in 
issue than is found in the perforations which contain transverse hook- 
supporting wires of the Trory, Muskallonge, Gaide, and Pflueger de- 
vices. But thèse perforations for transverse wires are, we think, irs 
no proper sensé the transverse openings of the patent in suit ; they are 
closely fîlled by the wires. which are practically imbedded, and when 
so fîlled no "opening" remains. This "opening" is aptly described in 
the Gaide patent as a "transverse perforation" intersecting the longi- 
tudinal perforation. Thèse openings hâve no proper relation in either 
form or function to the permanent metal-socketed transverse openings 
of the patent in suit, vv^hich are not designed to be filled, but in which 
Ihe dément Connecting the hooks with the longitudinal rod lies loosely 
and flexibly. 

ring on said rod arranged in said opening ; and a pair of oppositely arranged 
hooks on said ring, for tlie purpose specified. 

"9. In a bait or lure, tlie combiuation of a body having a transverse opening 
therethrough ; a rod arranged transversely through said opening ; and a hook 
secured thereto. 

"10. In a bait or lure, the combination of a body having a transverse open- 
ing therethrough; a rod arranged transversely through said opening; a split 
ring on said rod arranged in said opening ; and a suitable hook on said ring, 
for the purpose specified." 
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The nearest approach to Rhodes' "transverse openings" 13 foinid in 
the Allcock and similar devices employing the "Devon" hollow nietai 
"spinning" or "rotating" bait, a familar form of whicii, minus attach- 
ments, is hère reproduced. 

In two of the Allcock devices for example, which 
are as close références as any in defendant's favor, 
the split ring at the rear end of the stiood to which 
the hooks are attached moves slidably in a longi- 
tudinal opening extending from the tail end of the B' 
bait body nearly to the fins. While a given section 
of this opening, if such niay be imagined, might be 
said to be transverse to the body of the bait, it is 
clear that the entire opening is not the transverse 
opening of the Rhodes patent. This Allcock open- 
ing is aptly described in the Millward and Gregory 
patent as "two longitudinal slots, one in the upper and the other in 
the lower side of the said body, the said slots extending from the 
tail end to near the vanes or fins of the body." Nor does the split 
ring of the Allcock devices operate transversely of the opening; it 
moves only longitudinally therein ; and it is at least open to doubt 
whether the snood of the Allcock device is the équivalent of the 
longitudinal wire of the Rhodes patent. 

[2] The prominently distinguishing éléments of the combinations 
of the claims in question are the transverse opening through the body 
of the bait, the longitudinal rod disposed transversely through such 
opening, and the split ring, whereby the hooks are detachably attached 
to and supported by the longitudinal wire. It satisfactorily appears 
from the évidence that this method of attaching the hooks gives gréa; 
flexibility, présents the hooks in position to receive the strike of the 
fish, and reduces the danger of release of the fîsh from the hooks and 
of breaking the latter through contact with the boat. We think the 
District Judge rightly concluded that the combination permits ready 
change or renewal of the hooks by removal of the longitudinal rod 
and its replacement after change made in the hooks. We think the 
device of the patent produces a new mode of opération and a bénéficiai 
resuit, and that claims 8 and 10 are thus vaHd. 

Claim 9 contains no référence to the method of securing the hook 
to the longitudinal rod ; but if we hâve correctly concluded that the 
openings fiUed by the transverse wires of Gaide and Pflueger and of 
the Trory, Muskallonge and Yellow Jacket baits, the longitudinal slots- 
of the Devon bait, and the sockets of Heddon, are not the transverse 
openings of the Rhodes patent, the combination of daim 9 does not 
impress us as so clearly found in the prior art as to justify declaring 
the claim invalid as being too broad. The question is not a practical 
one hère; and, for the purposes of this case, we do not feel justifiée! 
in holding the claim invalid. 

Turning to the question of infringement: Fred D. Rhodes, the in- 
ventor, applied for a patent in November, 1903. His uncle, J. B. 
Rhodes, who was a practical business man as well as an expert fish- 
erman, was attracted by the device and arranged to take an interest 
with his nephew in the manufacture. A few samples (just how many 
does not definitely appear) were manufactured strictly according to 
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the patent dravvings. Thèse had flat (as distiriguished frorn round cr 
shaped) bodies. J. B. Rhodes had charge of a manufacturing exhibit 
at the St. Louis World's Fair of 1904, and in connection therewith 
proceeded to manufacture fish lures under the Fred D. Rhodes in- 
vention, but discovered that flat bodies were expensive to manufacture, 
as they could not economically be made by machinery. He accord- 
mgly adopted a round or shaped body. It was then seen that such 
thicker body would be practically eut in two by openings large enougk 
for tlie split ring, as the thicker the body the larger must be the ring, 
and the opening must be fully as large as the ring. He accordingly 
adopted an elongated split link in place of the split ring, and instead 
of an intégral and continuous longitudinal wire running through the 
bod}' employed a threaded rear rod and a threaded front rod, each 
screwing into the wooden body, one of them passing through the link 
Connecting with the hooks (and, where there were both front and rear 
Ijody hooks, as in one form of Rhodes' manufacture during the 
World's Fair or immediately thereafter, each rod engaging a Con- 
necting link). The bait so manufactured was received with favor, and 
many orders were faken. He was advised by counsel that the changes 
in the manufacture referred to were not patentable, but were nierely 
modifications of the fastenings of the F. D. Rhodes' patent applica- 
tion, presumably then still pending. The structure as built by J. B. 
Rhodes in 1904 has ever since been on the market, and bas met with 
great favor. J. B. Rhodes, in October, 1905, sold the patent for a sub- 
stantial sum to the immédiate predecessor of complainant company, 
who, in July, 1908, assigned it to complainant. 

In 19Ô7 or 1908, while complainant or its immédiate predecessor 
were actively manufacturing and marketing the device, the défendant, 
with knowledge of tins fact and of the Rhodes patent, began, and has 
ever since continued, to manufacture practically an exact copy in 
ail substantial respects of the bait as manufactured by J. B. Rhodes 
and his successors, including complainant; and its superintendent and 
vice président applied for and obtained a patent (which was assigned 
to défendant), one claim of which, as allowed, covered the transverse 
openings and line-attaching threaded rod screwed into the body of 
the bait, and the method of connection thereto by means of split links, 
being the substantial and distinguishing features of complainant's com- 
mercial structure. It is conceded that the applicant did not invent 
the device in question, and the only explanation for the action taken 
is the suggestion of counsel that the claim, which was introduced by 
way of amendment by applicant's attorney (not défendantes counsel in 
this case), is not shown to bave been allowed with the applicant's 
knowledge. The record is silent on this subject. Disclaimer as to 
the claim in question was fded by défendant in the Patent Office, but 
not until four years after the patent was allowed, nor until after this 
appeal was filed in this court. 

If complainant's commercial structure is within the Rhodes patent, 
it is clear that defendant's structure infringes. But défendant insists 
that the invention of t])e Rhodes patent was impracticable and dis- 
carded. and that the structural changes made by J. B. Rhodes involvcd 
a substantial departure from the patent, and so are not covered I13' 
the claims in suit. In this connection it is urged that the theory of 
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the patent involved a nondetachable longitudinal rod and the removal 
of hooks from the split ring while still in engagement with the rod, 
and that the removal of the rod and its replacement was impracticable 
except in a machine shop. We think none of thèse contentions is sus- 
tained by the record. While it is true that the removal of the hooks 
from the split ring while connected with the rod is a difHcult opération 
(though not impossible, as practically demonstrated on the argument), 
we find nothing in the patent suggesting that the longitudinal wire 
was nonremovable or not intended to be removed ; on the other hand. 
J. B. Rhodes testified, without dispute, so far as we hâve found, that 
the structure as manufactured by the inventor was "one of the best 
lures I ever used," and that to change the hooks in the lure he had 
several times opened the eyes at the front, straightened the rod, puUed 
it through, so that the ring and hooks could be pulled out at one side 
of the lure, replaced the broken hook, and inserted the rod in its for- 
mer position, turning the eye back again with pincers. Although in 
one of the samples of Fred D. Rhodes' manufacture presented by 
défendant the eye at the front end of the rod is shown soldered down, 
J. B. Rhodes testified, again without dispute so far as we hâve seen, 
that he never knew of a structure being so manufactured by Rhodes. 
The record convinces us that while the Rhodes device, as made by 
the inventor, was much less practical than in form later adopted, it 
contained the invention of the later commercial structure; in other 
words, that the changes made by J. B. Rhodes, and later adopted by 
défendant, are mère matters of "structural variation" contemplated 
by the language of the spécifications — not essential and functional, but 
only of form. The use of separate front and rear threaded rods was 
not new in the art. Examples are found both in the Heddon bait and 
in one form of defendant's Trory minnow. Their use in place of the 
intégra! and continuous rod was not invention. 

[3] There is no invention in making two parts of one thing or 
one of two, when by such change no différent resuit is obtained. 
D'Arcv V. Staples & Hanford Co. (C. C. A. 6), 161 Fed. 733, 742, 
88 C. C. A. 606; Edward Hilker Mop Co. v. U. S. Mop Co. (C. C. 
A. 6), 191 Fed. 613, 61'7,_ 112 C. C. A. 176, and cases there cited. 
The split link in question is substantially only an elongated split ring, 
and we think the two devices are not différent in substance. While 
Rhodes' contribution to the art may not hâve entitled him to a very 
broad range of équivalents, we think the conclusion we hâve reached 
involves but a narrow range. 

In our judgment, the District Court reached the proper conclusion; 
and its decree is accordingly afïirmed, with costs. 



PEDERSEN V. DUNDON. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915.) 

No. 2462. 

1. Patents <S=>2-15 — Infuingement — Increasinq Number of Parts. 

Neither tlie jolnder of two éléments of a patentée! combinatiou Into one 
intégral part, accomplisliing the purpose of both, nor the séparation of 

^=3For other cases see same toplc & KEY-NUMBER la ail Key-Numbered Dlgests & Indexe* 
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orie Itilegral iiart into two, whlch together accoiiipliKh substantially wbat 
was (loue by the single élément, will avold infringeinent. 

[FA. Note. — For otlier cases, see Patents, Cent. Dig. § S86 ; Dec. Dig. 
<©=>245.] 

2. Patents <®=>328 — Infringement — Door foe Digestkrs. 

The Dundon patent, No. 653,.503, for a door for digesters, relating to 
doors for hermetically sealing retorts, digesters, or other vessels that sus- 
tain internai pressure, construed, and held not liniited to a construction 
in which the pressing bars which cross tlie door are also utilized as hinges, 
and, as so construed, held infringed. 
S. Patents «©='321 — Suits fob Infbingement— Inteblocutoet Decbee. 

An interlocutory decree in an infringement suit, which as to profits and 
damages recoverable foUows the language of the statute, cannot be held 
erroneous. 

[Ed. Note.-— l'or other cases, see Patents, Cent. Dig. §§ 588, 589; Dec. 
Dig. <S=321.] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Var. 
Fleet, Judge. 

Suit in equity by Patrick F. Dundon again.st L. A. Pedersen. Decree 
for complainant, and défendant appeals. Affirmed. 

ïhe appellee is the patentée of letters patent No. 653,503, issued July 10, 
1900, for "door for digesters." In the spécifications the invention is de- 
scribed as new and usetiil imi>rovemeuts in hermetically sealing doors, and 
relates to doors for hermetically sealing retorts, digesters, or other vessels 
that sustain internai pressure," and to certain improvements in devices for 
hinging, closing, and securely sealing such doors, "belng an improvement on 
an invention described in letters patent No. 418,867, granted to me on the 
îth day of January, 1890." 

The spécifications proceed: "My présent Improvements consist in two or 
more bars that span the doors, bearing usually at four points thereon, so se- 
leeted as to equalize the pressure around the sealed joints, and utilize the full 
strength of the door itself in resisting the compressing strain ; also consiste 
in the manner of hinging the doors by means of the bearing bars and a com- 
pensating link pivoted coïncident therevvith, and in other structural device-s 
that will be particularly pointed out. * * * The maio objects of my in- 
vention are celerity of action in opening and closing such doors, security 
ugainst leaks, and to utilize the bearing bars as hinges ou which the door 
uiay swing, and thus dispense with independeut pivoting devices, avoidiug the 
cost and complication of the latter." 

Claim 3, which was claimed to be infringed, is as foUows: 

"3. In a hermetically closing door, 
pressing bars to force the door upon ItN 
seat, bearing at four or more points 
thereon, forming also hinges for tlîe 
door, and in combination therevvith the 
radius links 18 pivoted in the same 
axial Une as the pressing bars auiJ 
holding the door in adjustraent thereon, 
sub.stantlally as specified." 

The invention is shown in the sub- 
joined drawiug. 

The court below fouud that the ap- 
pellaut had infringed claim 3, and de- 
creed that the appellee recover from the 
appellant the profits, gains, and advau- 
tage which the latter had made or re- 
ceived, or which had accrued to him by 
the manufacture, use, or sale of doors, 
in violation of said claim. 
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William K. White, of San Francisco, Cal., for appellant. 
Francis M. Wright, of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant's combination differs from that which is described in the 
patent, in that the crossbars by means of which he applies external 
pressure to the door to hold it in place and make a tight joint do not 
combine with that function the function of hinges, but separate hinges 
are used, and the détachable crossbars were inserted in lugs on either 
side of the door frames. 

The single élément in the appellee's combination which is not found 
in prior combinations of the same kind is the compensating link at 
the top of the door, which resists the tendency of the door to sag 
upon its pivots and gives it a steady movement while it is being opened 
and closed. Ail the other éléments are found in the patent to the ap- 
pellee of date January 7, 1890, letîers patent No. 418,867. So, aiso, 
the crossbars, which are employed by the appellant, are old, they 
having been described in the patent to R. D. Dixon, letters patent 
Xo. 439,125, issued October 28, 1890, and, had the appellant omitted 
the compensating link, there could be no question but that he would 
hâve avoided infringement. But the appellant has used everything 
which is found in the appellee's combination, and in the manner in 
which it is used therein, with the single exception that he secures the 
resuit obtained by the appellee's hinges by the use of two éléments : 
First, the separate hinges; and, second, the crossbars with the ac- 
companying screws to equalize the pressure around the sealed joints. 

[1] The two devices so used by him are clearly the mechanical 
équivalent of the appellee's hinges. Neither the joinder of two élé- 
ments of a patented combination into one intégral part, accomplish- 
ing the purpose of both, nor the séparation of one intégral part into 
two, which together accomplish substantially what was done by the 
single élément, will avoid a charge of infringement. Bundy Mfg. Co. 
V. Détroit Time Register Co., 94 Fed. 524, 36 C. C. A. 375, Standard 
Caster & Wheel Co. v. Caster Socket Co., 113 Fed. 162, 51 C. C. 
A. 109; H. F. Brammer Mfg. Co. v. Witte Hardware Co., 159 Fed. 
726, 728, 86 C. C. A. 202. In Kings County Raisin & Fruit Co. v. 
United States Consol. S. R. Co., 182 Fed. 59, 63, 104 C. C. A. 499, 
503, this court said : 

"Infringement is not avoided by tlie fact that one of the intégral éléments 
of his built-up impaling roU is by the appellant separated into two or more 
distinct parts, so long as the function and opération remain substantially the 
same." 

[2] The only serJous question in the case is whether the appellee, 
by the use of the language found in his spécifications and claims, has 
limited himself to the précise form of combined hinges and pressure 
bars which he describes. The appellant earnestly contends that the 
appellee's combination is thus limited, that the main objects of his 
invention as described in the spécifications are "celerity of action in 
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opening and closing such doors," and "to utilize the bearing bars as 
hinges on which the door may swing, and thus dispense with inde- 
pendent pivoting devices, avoiding the cost and compHcation of the 
latter," and that in daim 3 tlie pressing bars are limited by the words 
"forming also hinges for the door," so that a functional limitation is 
placed in the patent, and the combination is confined to one in which 
pressing bars not only perform the function of pressing bars, but also 
the additional function of hinges for the door. 

To this it is to be said that the "main objects" of the invention so 
mentioned are not the only ones enumerated in the spécifications. An- 
other main object therein set forth is "security against leaks." Nor 
do we think that the language of the patent so referred to should be 
construed as expressing the intention of the inventer to lirait his in- 
vention to the précise form described therein. What the inventer 
meant by using the words "main objects" was main advantages. The 
main advantages of his invention were indeed those which he men- 
tioned as the "main objects" thereof, and we think the words should 
be so construed. To utilize, as he did, the pressure bars for hinges, 
was an ingenious and meritorious device. In the absence of an ex- 
pressed intention on his part to limit his invention to that précise form, 
we do not think he should be denied the doctrine of équivalents. 

[3] Error is assigned to the decree, in that it adjudges that the ap- 
pellee recover of the appellant, not only the profits which he had re- 
ceived or made by the manufacture, use, or sale of doors in viola- 
tion of claim 3 of the patent, but also the damages resulting from the 
infringement. It is said that the decree should hâve been for the re- 
covery in excess of profits only of such sum as damages as, taken 
with the profits, would give the appellee complète compensation for 
the injury. The appellant relies on the rule stated in section 1154, 
Robinson on Patents, and Westinghouse et al. v. New York Air Brake 
Co. et al. (C. C.) 131 Fed. 607, Tilghman v. Proctor, 125 U. S. 136, 
148, 8 Sup. Ct. 894, 31 L. Ed. 664, Beach v. Hatch (C. C.) 153 Fed. 
763, and Peerless Brick Mach. Co. v. Miracle P. S. Co. (C. C.) 181 
Fed. 526. 

Section 4921, Rev. Stat. (Comp. St. 1913, § 9467), provides: 

" • * * And upon a decree being rendered in any such case for an In- 
fringement, the complainant shall be entitled to recover, in addition to the 
profits to be accouuted for by the défendant, the damages the complainant 
bas sustalned thereby ; and the court shall assess the same or cause the same 
to be assessed under its direction." 

The decree f ollows the language of the statute, and does not in terms 
alter or enlarge its provisions. We may assume that in the final de- 
cree on the accounting the court will observe the construction placed 
upon the statute by the décisions of the fédéral couils. We find 
nothing in the language of the decree itself which justifies us in modi- 
fying its terms. 

The decree is affirmed. 
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CBOSS PAPER FEEDER CO. v. UNITED PRINTING MACHINERÏ CO. 

(District Court, D. Massachusetts. February 2, 1915.) 

No. 543. 

1. Patents ®=>328 — Infringement — Paper-Feeding Mechanism. 

The Briggs patent, No. 609,954, relatlng to mechanism for (eeding 
sheets of paper, one at a time, into a printing press, clalm 10, which 
covers in combination with the feed-table a comb-wheel to advance the 
top sheet of a pile to the feeding-roUs, and a presser-foot to prevent the 
underlylng sheets from being dragged forward during the action of the 
feedlng-roUs, such devices being raised and lowered alternately, Is not 
limited to a construction by whlch such movements are simultaneous, but 
is entitled to a broader construction as to the time of the respective move- 
ments. As so construed, held Infrlnged. 

2. Patents <®=5328 — Infringement — Paper-Feeding Mechanism. 

The White patent. No. 659,907, for a sheet-feeding mechanism for print- 
ing presses, for throwing the feeding and separating devices out of ac- 
tion, which is controlled by the action of the sheets, held infringed. 

3. Patents <®=î202 — Suit fob Infringement against Assignor — Estoppel. 

The assigner of a patent is estopped to say that it is void for antici- 
pation, or want of novelty or utility ; and while he may, in a suit against 
hlm for its infringement, show the state of the art to limit its scope, he 
may not introduce évidence ostensibly for that purpose, but which in 
faet tends to show that the patent is invalid. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 281-289; Dec. 
Dig. <@=>202.] 

In Equity. Suit by the Cross Paper Feeder Company against ttie 
United Printing Machinery Company. On final hearing. Decree for 
complainant. 

Benjamin Phillips, George E. Stebbins, and Alfred H. Hildreth, ail 
of Boston, Mass., for plaintiff. 

J. Sidney Stone, of Boston, Mass., and Edmonds & Peck, of New 
York City, for défendant. 

HALE, District Judge. This suit in equity is brought for the in- 
fringement of two letters patent — the Briggs patent. No. 609,954, 
granted August 30, 1898, and the White patent, No. 659,907, granted 
October 16, 1900. The complainant acquired thèse patents from the 
défendant by assignment dated August 16, 1911. 

The présent suit relates to the subject of paper-feeding machines, 
or sheet feeders for feeding sheets of paper in rapid succession, and 
one at a time, into printing presses. The offending device is alleged 
to be a paper-feeding machine embodying the principles of both pat- 
ents at issue. 

[1] Claim 10 of the Briggs patent is put in issue. This claim is 
directed to the comb-wheel, the presser-foot, and mechanism for al- 
ternating raising and lowering. The claim is as follows: 

"10. The combination with the feed-table of a comb-wheel, mechanism 
Whereby said wheel is alternately lowered upon the bank of paper and raised 
tbei-yfrom, a pres.ser-foot, and mechanism whereby said foot Is lowered to 
bold t!ie banli of paper when the comb-wheel is elevated, and raised to release 
the top sheet when the comb-wheel is lowered, substantially as set forth." 

^=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It will be seen that the elcments of this daim are : (1) Tlie feed- 
table; (2) a comb-wheel ; (3) mechanism whereby the wheel is al- 
teniately lowered upon the bank of paper and raised theref rora ; (4) 
a presser-f oot ; (5) mechanism whereby the presser-foot is lowered 
to hold the bank of paper when the comb-wheel is elevated, and 
raised to release the top sheet when the comb-wheel is lowered. 

In this suit, paper-feeding machines of the continuons type are 
brought before the court. In this continuons type of machine two 
rcquirements are found: First, that a single sheet shall be separated 
from the supply; and, second, that such sheet shall be fed into the 
printing press at exactly the right time in the opération of the press. 
In the machines before the court, the comb-wheel is the characteristic 
élément of the sheet-separating mechanism. This wheel consists of 
a rotating wheel having anti-friction rolls at its periphery, which are 
brought in contact with the pile of paper, and which act to comb ont, 
or fan ont, the sheets of paper, advancing the topmost sheet the greai- 
est distance, and advancing each successive and underlying sheet a 
successively lesser distance. Thèse comb-wheels are rotating contin- 
uously, and are thrown into and out of action by being lowered upon 
and raised from the bank of paper. 

The spécification starts out with this description: 

"ïhls invention relates to sheet paper feeders of that class In which the pile 
or biink ot sheets i.s feathered or combed out aud the sheets are fed succes- 
sively from the top of the pile by one or more rotary comb-wheels. The ro- 
lary movement of thèse whcels, when it is intermittent, bas been started and 
stoppée! by electrical devices ; and the comb-wheels hâve been lowered iipon 
and raised from the bank of sheets by electrical de vices. One of the objeets 
of my invention is to provide a sheet-separating mechanism of this cliaracter 
which is controUed solely by mechanical means." 

It will be seen that the device relates to providing mechanical means 
for what bas formerly been donc by electrical devices. The comb- 
wheel opérâtes mechanically to separate and advance the top sheet 
to a predetermined position, from whence it will be fed into the print- 
ing press at the proper time. The feeding devices consist in gênerai 
of an upper feed roll, and a lower feed roU, one of which is constantly 
rotated ; in fact, both may be constantly rotated. They are held apart 
until the proper time for the forwarding of the sheet to the printing 
press. At this time the rolls are brought together, to seize and for- 
ward the sheet of paper which bas previously been separated and ad- 
vanced by the comb-wheel from the bank of paper to a predeter- 
mined position, with its front edge between the forwarding rolls. 
The comb-wheel and the forwarding rolls are arranged to operate al- 
ternately ; the comb-wheel combs out the top sheet until it is in proper 
position between the forwarding rolls ; then this comb-wdieel is raised 
from the bank of paper and goes out of action, leaving the sheet, 
with its front edge between the separated forwarding rolls ; the rolls 
are then brought together, to forward the sheet into the press, while 
the comb-wheel is elevated and out of action. After the forwarding 
rolls hâve completed this opération, the top forwarding roller is raised 
and the comb-wheel is lowered upon the bank of paper, to comb out 
the next sheet, in préparation for its being forwarded into the ma- 
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chine. It will be seen that the forwarding roUs are separated, and 
so are înoperative, at the time the coml>\vheel is lowered upon the 
paper and in action, and that, when the forwarding rolls are brought 
together and are in action, the comb-wheel is raised from the paper 
and out of action. The action of the presser-foot is explained by 
the complainant substantially as follows: In order to prevent the top 
sheet, when it is forvvarded into the press, from drawing along with 
it by friction the second sheet, and perhaps other underlying sheets, 
the machine is provided with a presser-foot, or tail-clamp, as it is 
sometimes called, which is arranged to press upon the bank of paper 
in the rear of the top sheet when the comb-wheel is in its raised posi- 
tion, and thus hold the second and underlying sheets securely in posi- 
tion, and prevent the pile from being displaced, while the top sheet 
is being carried off the pile by the forwarding rolls. The presser- 
foot is intended to operate substantially with the feed-rolls and al- 
ternately with the comb-wheel ; the presser-foot being in action when 
the forwarding rolls are operating, and the comb-wheel is raised and 
out of action, and being raised, out of action, when the forwarding 
rolls are separated and out of action and the coml>wheel is lowered 
and in action. This combination of comb-wheel and presser-foot 
forms the subject-matter of the single claim at issue. It is pointed 
ont, too, that in the mechanism illustrated in the Briggs patent, the 
devices for raising and lowering alternately the comb-wheel and press- 
er-foot are largely the same. One range of movement, however, ac- 
tuâtes the comb-wheel, and another range of movement actuates the 
presser-foot; so that, while it is one mechanism which raises anrl 
lowers the comb-wheel, and also lowers and raises the presser-foot, 
it is a différent portion of the movement which effects one resuit from 
that which effects the other resuit, namely, it is a différent portion of 
the movement of the shifting arm which raises and lowers the comb- 
wheel from that which raises and lowers the presser-foot. While the 
arm is raising and lowering the comb-wheel, it bas no effect upon 
the presser-foot ; and while it is raising and lowering the presser-foot, 
it bas no effect upon the comb-wheel. And it is pointed out, too, that 
in the construction illustrated in the Briggs patent both the comb- 
wheel and the presser-foot bave a double f unction : The first f unc- 
tion of the comb-wheel is to comb; the first f unction of the presser- 
foot is to press. The second and subordinate function of the comb- 
wheel is to act as an abutment in connection with the raising and low- 
ering of the presser-foot ; the second and subordinate function of the 
presser-foot is to act as an abutment in connection with the raising 
and lowering of the comb-wbeel ; and thèse abutment functions are 
entirely distinct from the combing and pressing functions of thèse 
parts, thèse latter functions being the only functions involved in 
daim 10. 

Mr. Livermore, the complainant's expert, points out: 

"The peilod of action for the comb-wheels should be during the perlod of 
inaction for the forwarding devices; and the period of action for the tail- 
clamp should be during the perlod of action of the forwarding devices. Thus 
the periods of action of the comb-wheels and tail-clamp alternate with one 
«nother ; the period of action for the coœb-wheels being when the tail-clamp 
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Is raised from the bank and out of action, while the period of action for the 
tall-clamp Is while the comb-wheels are raised and out of action. It Is im- 
material whether one of thèse devices comes into action at the same instant 
that the other goes out of action, or a little before, or a llttle af ter. For prac- 
tical purpos€iS, it is uecessary only that the action of the comb-wheels should 
be terminated before the action of the forwarding devices beglns, and that 
the action of the tall-clamp should begin before the action of the forwarding 
opération." 

The spécification makes it clear that the presser-foot is for the pur- 
pose of holding the pile of sheets from displacement while the top sheet 
is being carried off from the pile by the feed-rollers. 

It is contended that there is no limitation in the claim in suit which 
requires the presser-foot to be lowered the instant the comb-wheel 
is lifted, and not to be raised until the instant the comb-wheel is low- 
ered ; that the language of the claim shows the intention of the in- 
venter not to limit himself to the exact and particular timing of the 
spécifie form of devices illustrated in the patent — the language being 
intended to cover any combination of comb-wheel and presser-foot 
alternately raised from and lowered upon the bank of paper, the 
presser-foot resting upon the paper at the proper time when the comb- 
wheel is in a raised position to prevent displacement of the pile when 
the top sheet is being carried away by the forwarding roUs, and being 
raised to release the paper when the comb-wheel is in a lowered posi- 
tion to permit the comb-wheel to comb out the advancing top sheet; 
that the claim recites, as separate cléments, the mechanism for raising 
and lowering the comb-wheel, and the mechanism for raising and low- 
ering the presser-foot; that this tends to show the intent of the pat- 
entée to cover the combination of alternately raising and lowering the 
comb-wheel and presser-foot, even when both comb-wheel and presser- 
foot are raised and lowered by entirely separate mechanisms, although 
in the spécifie construction illustrated in the drawings both mechanisms 
are embodied in the same device; and that, when viewed in the light 
of the spécification, claim 10 was intended to broadly cover the com- 
bination of comb-wheel and presser-foot, alternately raised from and 
lowered upon the bank of paper, the presser-foot resting upon the 
bank of paper at the time when the comb-wheel is in a raised position, 
to prevent displacement of the pile of sheets when the top sheet is 
being carried away by the forwarding rollers, the presser-foot being 
raised, to release the paper, when the comb-wheel is in lowered posi- 
tion, to permit the comb-wheel to comb out and advance the top sheet. 
The learned counsel for the complainant urges, too, that prior to the 
purchase of the patents by the complainant, before the assignment of 
them to the complainant, the attorneys for the défendant correctly 
represented that the claim was a broad one ; at that time taking the 
same view of the scope of the patent which is now taken by the com- 
plainant. 

The contention of the défendant is that claim 10 is not a broad claim ; 
that it must be limited to a combination of the feed-table and the comb- 
wheel, to mechanism whereby the wheel is alternately lowered upon the 
bank of paper and raised therefrom, to a presser-foot, and mechanism 
whereby the foot is lowered to hold the bank of paper before the 
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comb-wheel is lifted, and raised to release the top sheet after the 
comb-wheel is lowered, substantially as set forth. 

The défendant contends that the distinctive characteristic of the 
patented device is in the construction, location, and resulting capacity 
of both comb-wheel and presser-foot to operate side by side, in joint 
and co-operative relationship in accomplishing their respective func- 
tions; that the capacity of the comb-wheel and presser-foot to thus 
act, in a direct and pistonlike fashion, side by side, upon the margin of 
the sheets, remote from the following rollers, is novel, though not of 
any practical utility; and that such action is assumed throughout the 
spécification, and is distinctly pointed ont in claim 9 of the patent al- 
though that claim is not involved in this controversy. The défendant 
points ont that the prior art shows ail the éléments utilized by Briggs 
to bave been structurally and functionally old and well known. I 
do not find it necessary, in passing upon this patent, to consider in 
détail the several patents cited in the prior art as limiting the scope of 
the claim. No one of the patents brought to my attention shows the 
broad construction of an alternately raised and lowered comb-wheel 
and presser-foot shown in the claim at issue. I think the patentability 
of the claim rests broadly on this combination, and is in no way dé- 
pendent upon the form of the éléments. 1 find nothing in the prior 
art which defeats the broad claim contended for by the complainant. 

In the matter of infringement, the défendant insists that the Briggs 
invention must be construed and limited to the spécifie devices shown ; 
that the comb-wheel and the presser-foot must be elevated and low- 
ered by substantially the same mechanism, both being substantially 
adjacent to the other, and both bearing upon the same portion of the 
bank of paper; that the claim must be limited also by interprétation 
to an alternate movement at intervais which occur regularly, such 
movements being of equal duration, the bank of paper affording an 
abutment whereon both comb-wheel and presser-foot must rest while 
shifting the comb-wheel and presser-foot alternately into an operative 
position; that, although this feature is not expressly included in the 
îanguage of claim 10, it is to be inferred from the whole claim, and 
especially that it must resuit by implication from the final words "as 
substantially set forth." 

An examination of the defendant's machine shows that it has a con- 
tinuously rotating comb-wheel, consisting of a wheel provided with 
a plurality of anti-friction rollers mounted on its periphery ; it has 
mechanism whereby the wheel is alternately lowered upon the bank 
of paper and raised therefrom; it has a presser-foot; it has mechan- 
ism whereby the foot is lowered to hold the bank of paper when the 
comb-wheel is lifted, and raised to release the top sheet when the comb- 
wheel is lowered. 

It is principally with regard to this last-named élément that the 
défendant bases its contention of non-infringement of claim 10. The 
learned counsel for the défendant maintains that, although the defend- 
ant's machine has mechanism for alternately raising and lowering the 
presser-foot, the foot is not lowered "when the comb-wheel is ele- 
vated," and is not raised "when the comb-wheel is lowered." He in- 
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sists that the timing of the movements of the presser-foot in the de- 
fendant's machine is not as defined in the claim, and that therefore the 
machine does not infringe the claim at issue. 

The complainant niaintains that the mechanism in the defendant's 
machine cornes distinctly within claim 10. It will be seen that the 
defendant's expert, Mr. Jarvis, says substantially that the presser- 
foot is lowered and rests upon the paper only when the comb-wheel is 
raised and out of contact with the paper, and is raised and eut of con- 
tact with the paper during the entire period when the comb-wheel is 
lovv'ered and rests upon the paper ; and the complainant points out that 
it is obvions that claim 10 cannot be limited to the simultaneous lower- 
ing of the presser-foot and elevating of the comb-wheel, and of the 
simultaneous raising of the presser-foot and lowering of the comb- 
wheel. Such construction of the claim would exclude the spécifie 
mechanism shown in the Briggs patent, for in that mechanism the 
movements of the presser-foot and comb-wheel are successive, and 
not simultaneous; and there is nothing in the claim which requires 
any particular order of movement. 

In his affidavit, Mr. Jarvis says : 

"Simultaueous engagement of Ijotlj, wheel and foot with the bank of sheets 
in the cycle of opérations is absolutely essential to the working of the Briggs 
fceder ; and in the flfth élément of claim 10 the phrases 'when the comb- 
wheel is elevated' shonld properly read 'befoee the comb-wheel is elevated,' 
and 'when the comb-wheel is low;ered*' should properly read 'afteb the comb- 
wheel is lowered.' Therefere claim 10, to embody an operative structure, 
should read: 

" '10. The combinatlon v^ith the feed-table, of a comb-wheel, mechanism 
whereby said wheel is alternately lowered upon the bank of paper and raised 
therefrom, a presser-foot, and mechanism whereby said foot is lowered to hold 
the bank of paper before the comb-wheel is elevated, and raised to release 
the top sheet after the comb-wheel Is lowered, substantially as set forth.' 

"The foregoJng deseribes an operative sheet feeder as shown and described 
in the Briggs patent" 

Claim 10, however, does not employ the language urged by Mr. 
Jarvis ; and I think this tends to show that the inventor intended not 
to limit his claim to any such timing of the parts. 

I think the claim at issue is entitled to a broader interprétation than 
that contended for by the défendant. I find nothing in the claim 
which requires the spécifie succession of alternate movements of the 
presser-foot and comb-wheel. The particular order of the presser- 
foot is incidental to the spécifie construction of the presser-foot and 
comb-wheel, and their location side by side, so that each may serve 
as an abutment for raising and lowering the other. It is not essential 
that the presser-foot and comb-wheel should be side by side; in fact, 
in the complainant's operating machine, such adjacency is not shown. 
In regard to the essential function of thèse parts of the claim, the 
combing function of the comb-wheel and the pressing function of the 
presser-foot, I think it is true, as Mr. Livermore has pointed out, that 
it is of no importance whether the one device is raised from the bank 
of paper shortly before or shortly after the other is lowered upon 
it. The material thing is that the presser-foot shall be raised to re- 
lease the top sheet when the comb-wheel rests on the bank of paper 
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and is performing its combing opération, and that the presser-foot 
shall rest on the bank of paper in the rear of the top sheet. to hold 
the bank from displacement while the top sheet is being carried away 
by the forwarding rollers; this action taking place while the comb- 
wheel is held in its raised position. 

Comparing the spécification of this patent with that of the Garner 
patent, I find that, in the Briggs spécification, by means of the presser- 
foot pressure is applied to the pile in the rear of the top sheet when 
the comb-wheels are raised, thereby preventing the pile of sheets from 
being displaced while the top sheet is being carried ofï from the pile 
by the feed-rollers. 

In the Garner patent, which défendant relies on, the défendantes ex- 
pert, Mr. Jarvis, says : 

"The cycle of opérations of the combing- ro 11 and clamp wlth référence to 
tlieir respective lowering to and lifting froiu the bank of sheets, coupled witU 
means for feeding forward the bank as a wholo 'just before the comblng- 
wheels act,' is accurately deseribed in the amendments. » • • The pile 
drag serves to tighten or compress the bank of sheets, while the combing 
wheels act on the top sheets ; whereas the clamp devlces serve to hold rigidly 
in position ail the sheets constituting the bank except the top sheet, which is 
being forwarded by the withdrawing devlces." 

It is clear that substantially the same purpose is pointed ont in 
the two spécifications. 

With référence -to the timing of the two devices, I find that the 
Briggs patent shows an instant in which both the comb-wheel and the 
presser-foot are simultaneously on the bank of paper ; in the defend- 
ant's machine there is an instant when both the comb-wheel and the 
presser-foot are simultaneously off the bank of paper. The function 
of the presser-foot is the same in both machines. 

I am of the opinion that the defendant's machine is not materially 
différent from the Briggs machine. I find nothing in the file wrapper 
which requires discussion. 

I am of the opinion that the defendant's machine infringes claim 
10 of the Briggs patent. Having come to this conclusion, it is not 
necessary to consider the question of estoppel raised by the complain- 
ant. 

[2] With référence to the White patent, it is contended that de- 
fendant's machine infringes claims 1, 2, 3, 4, 6, 9, 21, 22, and 2,3. 
Claim 1 reads as follows: 

"1. In a sheet feeder, the combination of a sheet-feedlng device, means for 
throwlng said device into action, a latching device for holding said feeding 
device in action, and mechanical devices for controlllng said latching device 
by the sheet." 

Thèse éléments are involved in this claim: 

(1) A sheet-feeding device. 

(2) Means for throwing the device into action. 

(3) A latching device for holding the feeding device in action. 

(4) Mechanical devices for controlling the latching device by a sheet. 
In the spécifie mechanism presented, thèse détails are pointed eut 

by the complainant as constituting the four éléments named in the 
claim : 
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(1) The sheet-feeding device is a comb-wheel. 

(2) The means for throwirig the device into action consîsts of a 
cam, a cam roll and slide, and connections between the slide and the 
comb-wheel shaft, including the rock shaft and toggle arms, which, 
when actuated by the cam, lower the comb-wheel upon the bank of 
paper vvhere it rests under the action of gravity. 

(3) A latching device for holding the feeding device in action is a 
lever, and the devices and connections between the lever and the arm, 
including a stop lever, shaft, rod, and rock-shaft. 

(4) The mechanical devices for controlling the latching devices by 
ihe sheet consist of a trip lever, the lower end of which is in position 
to be engaged and actuated by the front edge of the sheet, thus to 
release, or trip, the arm. 

This daim is intended to cover broadly the combination of thèse 
four éléments. Other claims in issue présent différent détails. I 
think the questions before the court may be discussed with référence 
to claim 1. The spécification shows the inventor's object "to provide 
simple and efficient mechanical devices for throwing the feeding and 
separating devices out of action, which mechani.sm is controUed by 
the action of the sheets." The patentée refers to another patent 
"where electrical devices are employed for throwing the combing de- 
vices out of action." The spécification points out that thèse electrical 
devices are liable to dérangement, but that in the présent invention 
"the action of the combers, or other separating or 'feeding devices, is 
controlled by purely mechanical devices which do not easily get out 
of order." 

[3] Several patents are cited by the défendant, in the prior art, 
tending to limit the scope of the claims in issue in the White pat- 
ent. I find that no one of them discloses the broad combination of 
comb-wheel, latch, and mechanical tripping device. The only excep- 
tion to this is found in the Imray British patent. In respect to this 
patent the complainant says, if it discloses an operative machine, and 
if the wheel is a comb-wheel, it anticipâtes clearly every claim in the 
White patent. The défendant dénies this, and says it merely limits 
the White patent. It will be found that the Imray patent shows the 
combination of comb-wheel, latch, and mechanical tripping devices. 
It appears to me to bave in it ail that is patentable in the White pat- 
ent. 

It is well settled that the assignor of a patent is estopped to say 
that bis patent is void for want of novelty or utility, or because an- 
ticipated by prior inventions. He may deny infringement; he may 
show the State of the art, to limit the scope of the patent which he 
has assigned; but he cannot introduce testimony invalidating the as- 
signed patent. Noonan v. Chester Park Athletic Club, 99 Fed. 90, 39 
C. C. A. 426; Smith v. Ridgely, 103 Fed. 876, 43 C. C. A. 365; Adee 
V. Thomas (C. C.) 41 Fed. 342. It is settled, too, that the inventor 
who has assigned the patent for his invention cannot be permitted, 
in a suit against him for its infringement, to introduce évidence for 
the ostensible purpose of so narrowing the scope of the patent as to 
avoid infringement, but which in fact tends to show that it is invalid 
for want of novelty. Alvin Mfg. Co. v. Scharling (C. C.) 100 Fed. 87. 
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In the case at bar the défendant, the assigner of the White patent 
in suit, is, I think, estopped to say that this patent is anticipated by the 
Imray patent. 

The défendant contends that it does not infringe the White patent, 
because in defendant's feeder the latch performs no function in hold- 
ing the comb-wheel in action, and that this is the essential and per- 
sistent élément in each of the claims in issue. The learned counsel for 
the défendant contends that the defendant's latch serves solely to hold, 
and afterwards to release, a pawl to engage the ratcheted swinging arm 
after the comb-wheel has performed its function, thereby putting other 
mechanism into relative contact with the comb-wheel mechanism by 
which, through the continuing opération of the feeder as a whole, the 
comb-wheel is lifted out of operative contact with the sheets. He 
urges that gravity alone keeps the comb-wheel in action in the defend- 
ant's feeder, while in the White device gravity plus a positive latching 
device holds the comber in action; that the White patent inserts a 
strsiined spring in the feeder, always acting to throw the comb-wheel 
ouï of action; while the defendant's feeder omits any such latching 
device for holding the comb-wheel in action. He insists, then, that in 
the defendant's device the third spécifie élément is omitted, namely, 
"a latching device for holding the feeding device in action." 

The complainant contends that the White patent clearly does not 
intend to limit the method of throwing the comb-wheel out of action 
to means of a directly acting spring; that such means are found in 
the defendant's machine in the lifting foot, the spring-pressed pawl, 
and the mechanism interposed between thèse two parts; that this 
throwing-out mechanism is ready to operate as soon as restraint on 
the pawl is removed; that it is immaterial, so far as infringement is 
concerned, that in the machine of the White patent the comb-wheel is 
thrown out of opération by the action of a previously compressed 
spring, while in the defendant's machine the power required to raise 
the comb-wheel is applied after the latch has been tripped; that in 
each case the comb-wheel is automatically raised by power derived 
from the machine. The defendant's machine is quite complicated. At 
the hearing I found the aid of the experts to be of great interest and 
of value in examination of the machines. I hâve not entered into a 
detailed description of the machines. I do not find this necessary, in 
order to décide the précise issue raised in this controversy. The de- 
fendant's machine appears to be like that of the White patent, in that 
the comb-wheel rests on the bank of paper by gravity, and is free to 
be Hfted off the paper at ail times. I do not find in either machine 
that there is any positive holding or pressing of the comb-wheel against 
the bank of paper to maintain it in action. I find in both machines 
devices which naturally tend to throw the comb-wheel out of action, 
and that thèse devices are restrained and held from operating by means 
of a latching device. In the defendant's machine the tripping of the 
latch throws into opération certain devices which, through the move- 
ment of the machine, raise the comb-wheel out of action. In the White 
machine the tripping of the latch releases a spring which, by means of 
mechanism connected with it, at once raises the comb-wheel. I cannot 
220 F.— 21 
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see that this différence is vital. Nothing in the claim in issue limits the 
means of throwing the comb-wheel out of action to those of a directly 
acting spring. It will be seen that some of the claims of the White 
patent refer to a spring. Claim 1 does not make such référence. It 
seems clear that the inventer does not in tend to limit himself to a 
spring. 

Giving the claims in issue the interprétation to which I think they are 
entitled, I find that the defendant's machine infringes the claims in 
issue of the White patent. 

I find, then, that claim 10 of the Briggs patent is valid and infringed. 

I fond that claims 1, 2, 3, 4, 6, 9, 21, 22, and 23 of the White patent 
are valid and infringed. 

Let a decree be drawn accordingly. The complainant recovers its 
costs. 



UNITED PRINTING MACHINBRY CO. v. CROSS PAPER FEEDER CO. 

(District Court, p. Massachusetts. February 2, 1915.) 

No. 569. 

Patents <S=202 — Assiqnment — EiFFECT as Estoppel. 

Tlie owner of a patent caniiot sell and asslgn his rlghts thereunder to 
another, and by means of a suit for infringemeut of an older and bioader 
patent, subsequently acquired by him and covering the same invention, 
depiive his assignée of the full benefit of what he purchased. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dig. <S=:>202.] 

In Equity. Suit by the United Printing Machinery Company against 
the Cross Paper Feeder Company. On final hearing. Decree for 
défendant. 

J. Sidney Stone, of Boston, Mass., for plaintifï. 
Alfred H. Hildreth, of Boston, Mass., for défendant. 

HALE, District Judge. This is a suit in equity, brought for the in- 
fringemeut of the Philpott & Briggs United States letters patent No. 
626,631, granted June 6, 1899, the application for which was filed in 
the Patent Ofhce October 6, 1896. The patent is for a paper-feeding 
machine. 

In paper-feeding machines of the continuous feeder type, the sub- 
ject-matter of the invention is the employment of a pressure-roUer 
device, bearing against the sheets, as they pass from the supply-table 
to the feed-table. 

Claims 1 and 2 of the patent are claimed by the complainant to 
be infringed by the défendant. Thèse claims are as f ollows : 

"1. The combination with the feed-table, the supply-table, and the feed- 
wheels arrangea at one end of the supply-table and adapted to feed the sheets 
from the supply-table to the feed-table, of a pressure-roller which beara 
against the sheets as they pass from the supply-table to the feed-table, a 
rocking support in which said roUer is mounted, a gear-wheel mounted con- 
centric with said roUer, an intermeshing gear-wheel mounted coucentric with 

<S=5''or other cases see same toplc & KEY-NUMBBR In ail Key-NumBered Dlgests & ludexe-s 
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the pivot of said roeking support, and a driving mechanism whereby said in- 
terniesliing gear-wheel is driven from the shaft of said feed-wliet;ls, sub- 
staiitialiy as set fortli. 

"2. Tlie C'ombinatlon with the lower feed-table, the upper siipply-table, and 
the feed-wheels arranged on a shaft at one end of the supply-table and adapted 
to feed the sheets from the upper to the lower table, of pressure-roUers bear- 
ing agalnst the sbeets as the latter pass over the feed-roUers, and mounted 
on a transverse shaft, rock-arms provided with bearings in which the pres- 
sure-roUer shaft is journaled and hung upon a supporting-rod, a chain beit 
passing around sprocket-wheels mounted, i-espectively, on the feed-wheel 
shaft and the supporting-rod, aud intermeshing gear-wheels secured, respec- 
tively, to the pressure-roUer shaft and the sprocket-wheel mounted on the 
supporting-rod, substantially as set forth." 

The défense relied upon by the défendant is that the complainant 
is estopped to prosecute this stiit by reason of the fact that it had 
previousiy sold to the défendant the patent covering the same mechan- 
ism now alleged to infringe the patent in suit, subsequently acquired 
by the complainant. 

On August 16, 1911, the complainant sold to the défendant the 
Briggs patent, No. 609,954, the White patent, No. 659,907, and the 
Briggs & Cross patent, No. 613, 793. 

The testimony shows that the price paid was $50,000. The amount 
paid, however, may be immaterial as to anything in issue in this case. 
By the terms of the assignment, the complainant in this case sold 
to the défendant "the entire right, title, and interest in and to the 
invention therein described and claimed." It covenanted that it was 
the lawful owner of the letters patent, and that the patent was free 
and clear, except for certain specified licenses. It released the Cross 
Company and ail purchasers of its machines from ail claims and 
demands which hâve accrued, or which might accrue, on account of 
the infringement of letters patent, or any of them, by the Cross Paper 
Feeder Company. 

The defendant's machine — the alleged ofïending machine — as con- 
structed both at the time of the assignment and at the présent time, 
embodies the invention defined in claim 7 of the Briggs & Cross pat- 
ent. No. 613,793. The claim under which the machine is constructed 
is as f ollows : 

"7. The combination with the lower feed-table, the upper supply-table, and 
the feed-wheels mounted on a shaft and adapted to feed the sheets from the 
supply to the feed-table, of pressure-rollers bearing against the sheets oppo- 
site the feed-wheels and mounted on a shaft, rock-arms rigidly secured to a 
rock-shaft and provided with bearings in which the shaft of the pressure- 
rollers is journaled, and dri^àng mechanism whereby the pressure-rollers are 
driven from the shaft of the feed-wheels, substantially as set forth." 

It appears in testimony that on May 19, 1914, the Cross Paper 
Feeder Company brought suit against the United Printing Machinery 
Company, alleging infringement of the Briggs patent. No. 609,954, 
and the White patent. No. 659,907. This suit is numbered 543 in 
this court, and has already been heard and decided by the court. 220 
Fed. 313. In July, 1914, the United Printing Machinery Company 
purchased the Philpott & Briggs patent, No. 626,631, in the open 
market, and brought suit upon it. 
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It will be seen that daim 1 of the patent in suit is of a somewhat 
broader character than claim 7 under which the defendant's machine 
is built; but it will be found that the invention defined in claim 7, 
and embodied in the defendant's machine, shows the same invention 
as that described in the claims of the patent in suit. It was this in- 
vention of which the complainant covenanted it was the lawful owner, 
and that it had a good right to convey, and that the invention was 
f ree from ail incumbrances. It was this mechanism which constituted 
one of the inventions sold by the complainant to the défendant. The 
complainant now seeks to prevent the défendant from using this mecli- 
anism. In order to prevent its use, it sets up an after-acquired pat- 
ent of broader scope covering the same structure. 

The défendant says that, after the complainant has sold to it the 
right to use this invention and improvement, and while still retaining 
the considération for the same, it ought not to be allowed to restrain 
the défendant from using that improvement; it ought not to be per- 
mitted to set up a broader patent on the main invention, and thereby 
prevent the défendant from using the improvement sold to it by the 
complainant. 

In Walker on Patents, § 313, it is said: 

"Where a person sells a patented macMne to another without having any 
interest in or under the patent, he will be estopped from prosecuting liis vendee 
for Infringement on the basis of any after aequired tltle. And where a per- 
son sells a patent which employs an invention which infringes a prior patent, 
the person selling is estopped from bringing an action against his grantee for 
that infringement ; and that estoppel opérâtes as a license, not only as against 
the seller, but also as against owners in common with him of the prior patent." 

Robinson on Patents, § 787, states the principle. 

This équitable principle seems to be also sustained by authority. 
A patentée cannot sell his rights to another, and buy or obtain con- 
trol of an older patent, and, through such older patent, dispossess 
his assignée of the full benefit of what he purchased. Faulks v. 
Kamp (C. C.) 3 Fed. 898; Curran v. Burdsall (D. _C.) 20 Fed. 835. 

Few cases can be found touching the précise question. The learned 
counsel for the complainant contends that the décisions of the Su- 
prême Court do not sustain this doctrine; but he has cited no cases 
to sustain his contention. 

I find no equity in a bill in which the complainant seeks substan- 
tially to keep what it has sold, and to prevent the défendant from 
having what it has bought. I am forced to the conclusion that there 
is no equity in the bill. 

The bill is dismissed, with costs for the défendant. 



lEVING-PITT MFG. CO. V. TWINLOCK CO. 325 



IRVING-PITT MFG. CO. v TWINLOCK CO. (McMILLAN BOOK 
CO., Intervener). 

(District Court, S. D. New York. December 5, 1914.) 

No. 4-14Î. 

1, Patents ®=>290 — Suit foe Infringement — Parties. 

Where, pending a suit for infringement against a dealer In the alleged 
infringing article, complainant acqulres ail of the property and lights of 
défendant, the manufacturer of such article may, on intervention, ask 
that the suit be dismissed for want of adversary parties, or it may as- 
sume the défense, in which case the suit will be tried on its merits, not- 
withstanding the absence of the original défendant. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 470-472; Dec. 
Dlg. <3=3290.] 

2. Patents <s=»328 — Validity and Infringement — Loose-Leaf Bindeb. 

ïhe Pitt patent, No. 778,070, for an improvement in loose-leaf binders, 
held not anticipated, valid, and infrlnged as to daims 1 to 9, inclusive, 
and not infrlnged as to clalm 10. 

In Equity. Suit by the Irving-Pitt Manufacturing Company against 
the Twinlock Company, in which the McMillan Book Company inter- 
vened as défendant. On final hearing. Decree for complainant 
against intervener only. 

John C. Pennie, of New York City, for complainant. 
William W. Dodge, of Washington, D. C, for défendant. 

ROSE, District Judge. The complainant is the owner of letters 
patent No. 778,070, issued December 20, 1904, to William P. Pitt, for 
improvement in loose-leaf binders. It originally brought suit against 
the Twinlock Company for alleged infringement of the patent, con- 
sisting in the selling by défendant of loose-leaf books manufactured 
by McMillan Book Company. The New York agent of the Twinlock 
Company (hereinafter for brevity called "Twinlock") employed com- 
pétent patent attorneys and also notified the McMillan Book Com- 
pany (hereinafter referred to as "McMillan"). The headquarters of 
the Twinlock were in Cincinnati. Its officers apparently did not care 
enough for the right to sell the McMillan books to make a fight for 
the privilège. They accorditîi^ly offered to submit to an in j miction, 
provided that it should not be required to account to the complainant 
or pay any costs. The then parties agreed on the form of the decree, 
which, as usual, adjudged the patent good and valid and that the Twin^ 
lock had infrlnged, that there should be no accounting for damages, 
and that no costs should be awarded to eitlier party. 

Such a decree should hâve contained a statement that it was en- 
tered by consent. Doubtless if it had actually been presented to the 
judge for signature, he would of his own motion hâve made such 
insertion. It is quite common for decrees agreed upon under such 
circumstances to be submitted, without saying on their face that they 
are by consent. The court, however, before signing them, should 
always be careful to require that statement to be inserted. The fact 
that the parties did not themselves put it in does not, to my mind, 

ÊssFor other cases see same topic & KBY-NUMBEE in ail Key-Numbered Digests & lodexes 
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show that they had any improper purpose in view. It has never been 
présentée! to the court for signature, because on the 23d of May, 1910, 
McMillan asked for leave to intervene to défend the suit. Over com- 
plainant's objection such permission was granted. 

When ,t!ie McMillan filed its answer, it charged that the suit as 
originally brought against the Twinlock was fraadulent and collusive, 
and the resuit of a conspiracy between the complainant and the Twin- 
lock to injure the McMillan. Complainant moved that such alléga- 
tions should be stricken out of the answer as scandalous and imperti- 
nent. Judge Noyés, before wliom this motion was heard, was not, 
however, so satisfied of its total irrelevancy as to think it his duty to 
expunge it; but he distinctly refrained "from expressing any opin- 
ion upon the question whether the allégations, if substantiated, would 
constitute in themselves a défense to the suit or require its dismis- 
sal." This order was entered on the 7th of January, 1911. For two 
years thereafter nothing was donc. 

The McMillan then gave notice to the complainant that it proposed 
to take proofs on its behalf. Thereupon the complainant souglit to 
hâve its case dismissed, setting forth as a reason for so doing that 
it found that the patent, when issued, had been issued to the Irving- 
Pitt Manufacturing Company, a partnership, and not to the Irving- 
Pitt Manufacturing Company, a corporation, wliich had brought the 
suit. The copartnership, it is true, had intended to assign ail its 
property to the corporation; but complainant was doubtful whether 
it could prove that a sufficient assignment of the légal title to the pat- 
ent had been made. The McMillan opposed the di.smissal of the suit, 
and in order to prevent it stipulated that for the purpose of this 
case it should be taken as admitted that the title of the complainant 
was sufficient. 

[1] Ail the proofs having now been taken, McMillan insists that 
the bill should be dismissed because of what, in its view, was the col- 
lusive character of the original suit. There is no sufficient évidence 
that there was any collusion in its institution, and I do not believe 
that there was. Courts will not hear a suit to which there are not 
at least two parties genuinely antagonistic to each other. I think 
complainant is justified in its claim that when this suit was brought 
there vt'ere two such parties, and that they were still such, even at 
the time at which the agreement for a consent decree was entered 
into. A n.Amber of months after the intervention of the McMillan, 
the Twinlock had a disastrous fire. It subsequentl}'' sold out the 
tangible salvage from it, together with its American patents and the 
good will of its domestic business, to the complainant. No decree 
against the Twinlock had then been made, and thereafter no decree 
in favor of the complainant and against the Twinlock could hâve 
been properly entered. 

But before the complainant acquired any of the property rights of 
the Twinlock, McMillan had corne into the suit. It was then in the 
position to do either one of two things : It could, as the intervener 
did in Wood Paper Co. y. Heft, 8 Wall. 333, 19 L. Ed. 379, ask that 
the case should be dismissed because there were no longer two par- 
ties before the court; or it could say: 
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"Any (leerce which the complainaiit may get against the Twinlock will préj- 
udice my intcrest. It is my goods tUat coniplalnant says infringe its patent. 
I am ready to meet that issue, aud I waut to. Tliis case offers as good an 
opportunity as any otlier to do so. I will corne In and défend this action on 
its merit." 

That is the position it did take. It forced the fighting. It resisted 
complainant's motion to dismiss, and proceeded to take testimony. 
Having elected to do so, it niust abide the resuit. The cases which it 
cites to the contrary are not in point. They merely recognize that 
it had the right to take the first alternative above stated, if it had 
chosen to do so. Courts of equity require complainants to hâve clean 
hands, but they are not criminal courts. They abhor forfeitures. 
They cannot forfeit complainant's patent, or even its right to prevent 
the McMillan from infringing it, merely because complainant may 
hâve sought to get a decree against Twinlock of which some unfair 
use might possibly hâve been made in subséquent litigation with Mc- 
Millan. 

But, as already said, I do not find that complainant's hands were 
soiled when it came into court, or that they hâve since acquired any- 
thing more than the ordinary grime of litigation. McMillan com- 
mented upon the obvions failure of the complainant to press its case 
with vigor and energy. Such failure might hâve given the défendant 
a good reason to move for a dismissal for want of prosecution. It 
did not see fit to do so. ' What actually happened may suggest to the 
court the prudence of scrutinizing complainant's proofs and arguments 
with something more than ordinary care. It is not perceived that in 
the présent state of the record complainant's tardiness has any other 
significance. The case must therefore be decided on its merits. 

McMillan set up the défense of invalidity and noninfringement. 
The invention is for an improvement in loose-leaf books provided 
with a cover and hooks or rings for securing the loose leaves. The 
inventer was far from the first corner into this gênerai field. Many 
patents for varions forms of such books, or of devices to form a part 
of them, had preceded his. As under such circumstances is to be 
expected, the McI\Iillan finds most or ail of the separate éléments of 
complainant's combination in the prior art. That, however, is unim- 
portant, if in fact complainant has made a new and useful combination 
of some of thèse éléments and in doing so has exercised what is (for 
want of better term) called inventive genius. 

The patent says the invention has two objects: (1) To provide 
means whereby the hooks may be readily opened and closed by sim- 
ply drawing their free ends apart or pressing them together, so that 
loose leaves may be readily attached, or removed when desired; and 
(2) to arrange the several parts of the device in such manner that they 
may be readily secured to the back of the cover and to each other with- 
out the use of rings or other permanent fastenings, so that, when nec- 
essary, they may be readily detached from each other and the cover 
to make repairs. 

Thèse results he has obtained by combining three éléments: (1) A 
spring plate of some resihent métal, shghtly curved, somevvhat like the 
back of a book. It has its outer longitudinal edges turned in in such 
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a way as to form grooves into which the edges of the plates forming 
the second élément may be placed. (2) Two hook plates, as the pat- 
entée calls them. Each of thèse plates supports a plurality of hooks 
or segments of rings so located that, when the two hook plates are 
placed in position, the segments when brought together will fît into 
each other. One of thèse plates has on its inner longitudinal edge a 
V-shaped groove, and the other a V-shaped tongue, which will fit 
into the groove in the other. Thèse hook plates are of such width that 
when in position they are subject to a springlike pressure of the back 
plate. (3) A retaining plate, shaped very much like the back plate. 
]t, like the latter, is usually, though not necessarily, somewhat curved. 
Its upper longitudinal edges are turned in, so that it may be fitted over 
the back plate and hold the hook plates and the back plate together. 

When it is desired to equip a cover with such a device, the back 
plate is laid in position on the inner cover of the book. The two hook 
plates are put in, so that the V-shaped tongue fits into the V-shaped 
groove. A strip of cloth, with proper spaces for the hooks, is put over 
them, and then the back plate, which has slots eut in it to enable 
it to be put over the hooks, is put on. The edges of the cloth are past- 
ed or otherwise secured to the cover. The device is then ready for 
use. Ordinarily the rings are in a closed position. They may be open- 
ed by the fingers, which are required to exercise force enough to over- 
come the spring pressure of the back plate, which may sometimes be 
increased by a similar springlike action of the retaining plate. As the 
rings are opened the inner edges of the hook plate, held together as 
they are, constitute a hinge or toggle. As the rings open, the inner edg- 
es of thèse plates rise upward until their further progress is arrested 
by the retaining plate. In that position the pressure of the spring 
plate holds them firmly until the fingers, by moving the rings toward 
each other, reverse the opération. 

The patent says that the novel features of the invention réside in a 
pair of interlocking plates, which carry the hooks and hold them in an 
opened or closed position, a spring plate which reliably holds the hook 
plate from accidentai movement when the hooks are in an open or 
closed position, and a retaining plate which holds the hook plate and 
spring plate together. 

It will serve no useful purpose to review any of the many patents 
which the McMillan puts in évidence. Suffice it to say that I do not 
fmd in any of them any anticipation of the combination which is de- 
scribed and claimed in the patent in suit. It is useful and has gone 
into large use. It has in practice superseded the various devices which 
v/ere on the market when it was offered to the public. A good deal of 
its success may be due, as the McMillan says it is, to the skill and ener- 
gy with which its sale has been pushed, and to the fact that similar 
qualitics bave not been at the command of its competitors. Neverthe- 
less, it has merits sufficient to account for its popularity. It weighs lit- 
tle. It has few parts. It cannot easily get out of order. It is sight- 
ly in appearance. 

The patent has 10 claims. Nine of thèse relate to the construction 
of the metallic parts of the device. The tenth is for the combination 
claimed in the first nine, with the added élément of a strip of cloth 



IKVING-PITT MFG. 00. V. TWINLOCK CO. 329 

arranged with its central portion interposée! between the spring plate 
and the retaining plate, and adapted to be secured at its opposite side 
to the cover. On no sustainable theory of the construction and opéra- 
tion of the McMillan devices do they infringe this claim. It is true 
that those devices are fastened to the cover of a book by a strip of 
cloth, and that such strip is inserted between two of their plates ; but 
it is not inserted, as the patent says it shall be, between the back plate 
and the retaining plate, but is placed between what corresponds to the 
back plate of the patented device and another plate or strip which 
McMillan fastens on the back of such back plate. 

The complainant's expert says that this additional plate or strip is 
also a retaining plate. It unquestionably retains some things, as, for 
example, the strip of cloth in question ; but it does not keep the back 
plate and the hook carrying plates together, which is the primary f unc- 
tion of the retaining plate of complainant's patent. That work in de- 
fendant's devices is donc by a plate which is the précise équivalent of the 
retaining plate of the patented device ; but the strip of cloth does not 
pass between the back plate and this retaining plate. It is very old 
to fasten one thing to another by a strip of cloth. Complainant has 
no right to monopohze any other way of doing this than that claimed 
in his patent. The range of équivalence is very narrow. McMillan 
does not infringe the tenth claim of the patent in suit. 

The first claim is for the combination of — 

"a plurality o£ interlocking hook-carrying plates adapted to hold the taooks 
iu au open or clo.Stidi position, a spring plate engaging the hook plates and 
adapted to seeure them fi'om accidentai movement when the hooks are in an 
open or closed position, and means for reliably holding the hook plates and 
the spring plate together." 

It is not necessary to consider particularly claims 2 to 9. If claim 
1 is valid and infringed, so are they. 

Two différent devices, made and marketed by McMillan, are alleged 
by complainant to infringe. Each of them has a retaining plate. Each 
of them has what appears to be a back plate. McMillan says, how- 
ever, that this back plate is not such as that described in the patent 
in suit, in that it is not a spring plate and does not in any wise per- 
iorm the functions thereof. According to the McMillan's conten- 
tion, its back plate is simply a holding or retaining plate, and serves 
no other purpose. How far this contention is well founded will be 
presently considered. The eye can readily detect certain différences 
between the hook plates of complainant's patent and the hook-carrying 
members of either of McMillan's combinations. In one of thèse there 
are hook plates ; but each of them is slotted in such f ashion that 
there is a narrow strip of métal between the slot and that one of its 
longitudinal edges which cornes in contact with the companion plate. 

McMillan says that, although thèse hook plates are fitted into the 
back plate, the springlike action which holds the hooks in their open 
or in their closed position, as the case may be, is given by that narrow 
strip of métal in the hook plates themselves which lies between the 
slots and their longitudinal edges. In the other form of device Mc- 
Millan, instead of two hook plates, uses three wires. On each of 
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thèse wires are C-springs mounted in such fashion that the spring on 
each outer wire presses against and coacts with a spring on a central 
wire. Thèse springs admittedly give the hingehke action of complain- 
ant's device; but according to the McMillan they, and they alone, 
furnish also ail the spring action by which its device is made operative. 

Complainant says that, even if so much be granted, each of the de- 
vices infringes upon its patent. It claims that, whether the spring- 
like action is the resuit of the slot in the one device or of the C-spriiig 
in the other, they each work in an équivalent way, by the use of 
équivalent means, to produce the same resuit as that described in 
complainant's patent. This contention cannot be sustained. Com- 
plainant did not daim to hâve discovered that in books of this cliar- 
acter springlike action of this kind might be useful. That was well 
known before his day. Whether he could hâve worded his claims more 
broadly than he did is a question not before this court. In every one 
of his claims he bas the spring plate as one of his essential éléments, 
and separate hook-carrying plates as another. The claims of complain- 
ant's patent cannot be read upon any device which does not contain 
such spring plates. 

Complainant says that even so the McMillan devices infringe, be- 
cause in each of them there is a spring plate which holds the hook 
plates and exerts upon them the characteristic springlike pressure. 
Whether the complainant is right in this connection is a sharply con- 
tested question of fact. The McMillan says it makes its plate eut 
of stiffer and less résilient métal than that used by the complainant. 
Any possible springlike capabilities that such a back plate may hâve 
are further reduced by putting upon its back another métal plate or 
strip which, as before explained, serves to hold the cloth which fast- 
ens the device to the cover. It admits that there is a springlike ac- 
tion in each of its devices, but says that in one of them such action 
is produced by the slotted edges, and in the other by the C-springs, 
and by those edges and springs alone. 

Complainant points out that the McMillan says in efïect that it uses 
a back plate; that this back plate would very well work as a spring, 
but that it takes pains to keep it from doing so, and thus goes to c|uite 
an appréciable amount of trouble and expense to supply the spring- 
like action in another way, ail of which would be altogether unneces- 
sary if the back plate were allowed to do its natural work. That 
may be true. I think it is. But the complainant bas the sole right 
in a combination of this character to use the back plate as a spring 
])late. It has appropriated the straight and easy road to the desired 
goal; but, if it has not validly claimed a more précipitons and less 
convenient bypath, the McMillan may take the latter, if it vvill. 

The real question in the case is whether the McMillan back plate 
is not also a spring plate. Its hook plates in either form, whether 
of wires or slotted plates, are the équivalent of the hook plates of the 
patent in suit, the claims of which may be read upon them. The évi- 
dence shows, I think, that either McMillan's slots or McM'illan's C- 
springs will give sufficient spring action. But it also shows that its 
back plates operate as spring plates, and would do the work without 
the use of either the slots or the C-springs. It is not entitled to use 
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complainant's combination, even although it has added something to 
it, so long as the former continues to operate as complainant intended 
it shoukl. In other words, McMillan cannot use complainant's spring 
at ail. Whether it also uses another is immaterial. Nor does the 
tact, if it be such, that McMillan uses but a small part of the power 
which it might get from complainant's form of spring, acquit it from 
the charge of infringement, provided it does use some of that power, 
as the évidence satisfies me that it at least sometimes does. 

[2] It foUows that the complainant is entitled to a decree that its pat- 
ent is valid, and that each of the two McMillan devices infringes the 
first nine claims (but that neither infringes thè tenth claim) thereof, 
and for an injunction and accounting against the McMillan, which 
must pay costs incurred since the date of its intervention. There can 
be no decree against the Twinlock. 



INDIVIDUAL DRINKING CUP CO. v. UNITED STATKS DRINKING 

CUP CO. 

(District Court, D. New .Teisey. September 11, 1914.) 

1. Patents <S=>172— Scope — Différent Forms of Device. 

A patentée is deemed to claim every form in wliich his invention inay 
be copied, unless lie manifests an intention to disclaim some of tliose 
forms, or where form and substance are inséparable. 

[Ed. Note, — For otlier cases, see Patents, Cent. Dig. § 247 ; Dec Dig. 
<S=>172.] 

2. Patents <g=>35 — Evidence of Invention — Commercial Success. 

That the device of a patent is the only practical one which supplies a 
recognized waut and has gone into gênerai and extensive use is suffieient 
to turn the scale in favor of invention when it is in doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec Dig. 
<S=>35.] 

3. Patents <®=>328 — Validity and Infeingement — Holiier jor Ixuiv:!!; -, :. 

Dkinkinq Cups. 

The Luellen patent. No. 1,043,854, for a device for storing and dls- 
pensing Individual drinking cups, was not anticipated and discloses inven- 
tion ; also held inf ringed. 

In Equity. Suit by the Individual Drinking Cup Company against 
the United States Drinking Cup Company. On final hearing. Decree 
for complainant. 

Clififord E. Dunn, of New York City, for complainant. 
Howard H. Williams, of New York City, for défendant. 

HAIGHT, District Judge. The bill in this case seeks to enjoin an 
alleged infringement of United States letters patent No. 1,043,854, 
granted to Lawrence W. Luellen, and dated November 12, 1912. The 
subject-matter of the patent is a device for storing and dispensing in- 
dividual drinking cups in a simple and sanitary manner. Its object, 
broadly stated, is to provide a substitute for the public drinking cup. 

It had been recognized for a number of years that the public drink- 
ing cup was a menace to health, and that something was needed to 

^::3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
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take its place. The difficulty had been to find an adéquate substitute ; 
some means whereby an inexpensive cup (which after one use could 
be discarded) could be dispensed to the public easily, simply, and in 
an entirely sanitary manner. It is unquestionable that the device of 
the patent in suit, if it did not whoUy solve the problem, at least went 
a long way towards doing so. When it was put upon the market it 
was very generally accepted, and now has a large and extensive use. 
It is also clear that bef ore this device was placed upon the market no 
adéquate or satisfactory device had been found. 

The défendant contends both that its device does not infringe the 
patent and that the latter is invalid. The contention regarding non- 
infringement is based entirely on the theory that the drawings of the 
patent in suit indicate that the nest of cups is to be inserted in the 
dispensing chamber at the top tliereof , and that the defendant's device 
permits the insertion of thèse cups at a point adjacent to the opening 
at the bottom. This contention is without merit. The exhibits of 
the complainant's device are constructed, so far as the place for in- 
serting the nested cups is concerned, the same as defendant's device. 
The claims of the patent do not limit or describe where the nested 
cups are to be inserted in the dispensing or receiving chamber, and 
in fact the spécifications state that many modifications and changes 
may be made from the forms specifically shown and described therein. 
This feature of the device is of little importance. The main feature 
is the means whereby the nest of cups is retained in the receiving 
chamber, and which permits a part of one cup at ail times to project 
from the chamber, so as to be easily withdrawn, and at the same time 
keeps the rim, which touches the lips, free from any contamination, 

[1] The defendant's device clearly embodies the features set forth 
in the claims of the patent. The same éléments, co-operating in the 
same way, are présent in both. There is at the most but a slight and 
unimportant change in form, which in no way changes the functions 
or mode of opération. This does not avert infringement, as it is 
well settled that an inventor, in contemplation of law, is deemed to 
claim every form in which his invention may be copied, unless he 
manifests an intention to disclaim some of those forms, or where 
form and substance are inséparable. Winans v. Denmead, 15 How. 
330, 14 L. Ed. 717. The patentée of the patent in suit has specifically 
disavowed any such intention. 

The main contention of the défendant is that the patent is invalid, 
because, in view of the prior art, it lacks invention. Eight patents 
were ofifered in évidence to support this contention. Of thèse, how- 
ever, only three need be considered. The otiiers do not seem to bc 
seriously relied upon. They in no sensé can be considered as antici- 
pating any of the claims of the patent. In fact, it is difficult to see 
why they were introduced. Some of them, namely, the Van Sant, 
Ford, and Sorg patents, serve, however, to show that the necessity 
of a device for dispensing individual drinking cups has been recog- 
nized since 1890. The only patents which need be discussed (and for 
that matter they only are dwelt upon by counsel) are the Dean pat- 
ent, No. 466,298, granted in 1891, for a "magazine holder for car- 
tridges," the Wilson and Neely patent. No. 570,113, granted in 1896, 
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for a "cork cabinet," and the Peirce patent, No. 494,346, granted in 
1893, for a "cup holding and lifting attachment for public drinking 
places." 

Ail of thèse patents were before the board of examiners in chief 
when the patent in suit was granted, and were discussed by them. 
While the Peirce patent was designed to dispense individual drinking 
cups, through the form of a stack of nested cups in a receiving or 
retaining chamber, it did not operate on a principie at ail similar to 
that of the patent in suit. As expressed in the title of the patent, it 
was for a "lifting" device. The cups are forced upwards in the cham- 
ber by means of pulleys attached to a block placed under the nest 
of cups. The pulleys are operated by means of a pulley rod and a 
handle, so that when one desired a cup he would pull up the handle, 
which would, through the pulleys and block, force the nested cups 
so that the bottom of at least one cup could be grasped for removal. 
In the patent in suit the cups are successively placed in position for 
removal by force of gravity, and retained in that position by the pe- 
culiar construction of the tube opening. 

By a forced construction, the language contained in certain of the 
claims of the patent in suit may be broad enough to describe a device 
such as that covered by the Peirce patent. The third claim of the 
patent in suit, however, clearly cannot be covered by the Peirce pat- 
ent, for it provides for "a delivery opening at the lower end thereof, 
through which said cups are adapted successively to project." The 
receiving chamber in the Peirce patent had its delivery opening at the 
upper end. 

The Dean patent was designed for holding and dispensing car- 
tridges. It contained a dispensing chamber, to be made of "leather, 
duck, canvas, or analogous material," and a metallic tube at the lower 
end thereof, made in such a way as to engage the flange of the car- 
tridge and at the same time possible of being flexed, so as to permit 
the withdrawal of the lowermost cartridge. As it is withdrawn, the 
next cartridge is designed to then fall in place, ready for delivery ; 
but it is prevented from leaving the dispensing tube or pouch, until 
withdrawn, because of the means provided in the tube to engage the 
flange of the cartridge. It is quite évident that the principle of this 
device and that of the patent in suit, while in a broad sensé similar, 
is in an important particular opposite. The one opérâtes on the 
principle of being flexed by the object to be withdrawn, while the 
other permits withdrawal by reason of the flexibility of the object 
to be withdrawn; 

The Wilson & Neely patent covered a cork cabinet. One of the 
éléments of the combination is a set of tubes secured to the door of 
the cabinet. The tubes contain corks, placed one above the other, the 
lowermost projecting beyond the end of the tube, so that it may be 
grasped for removal. Ûpon withdrawal of the lowermost cork the 
next cornes into position to be withdrawn. The end of the tube is 
"crimped," so that the larger end of the cork is engaged by it, while 
the smaller end projects beyond. By reason of the flexibility of the 
corks they can be withdrawn. This is quite similar in principle to the 
patent in suit, but it is not designed to handle such fragile objects 
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as paper cups, which seem to acquire the necessary resisting strength 
from the nesting feature. 

Assuming that either of thèse devices, by altérations, could bave 
been made to perform the same function and could be put to the same 
use as the device of the complainant's patent (which is ail that the 
défendant contends), the question is whether their adaptation to the 
new use involves invention or ordinary mechanical skill. The ruk ap- 
plicable, as stated by Mr. Justice Brown in Potts v. Creager, 155 IJ. 
S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275, is as follows: 

"If the new use be so nearly analogons to the former one that the apiilica- 
bility of the device to its new use would occur to a person of ordinary me- 
chanical skill, it is only a case of double use ; but if the relations between 
thera be remote, and especially If the use of the old device produce a new re- 
sult, it may at least involve an exercise of the inventive faeulty." 

[2] It is entirely clear that the respective uses to which the Wilson 
& Neely and Dean devices were designed to be put are not analogous 
to that of the patent in suit. The relations between them are remote. 
A new and valuable resuit bas been produced. The device of the 
patent in suit bas gone into gênerai and extensive use and displaced 
other devices for dispensing individual drinking cups, and for th.at 
raatter is the only practicable substitute for the public drinking cup 
which bas yet been found, thereby supplying a recognized want. 
Thèse considérations are sufficient to turn the scale in favor of inven- 
tion, when it is in doubt. Potts v. Creager, supra ; O'Rourke Engi- 
neering, etc., Co. V. McMullen, 160 Fed. 939, 88 C. C. A. 115 (C. C. 
.\. 2nd Cir.) ; Steiner & Voegtly Hardware Co. v. Tabor Sash Co., 
178 Fed. 841 (C. C. N. J.) ; Protector Last Co. v. Pell, 204 Fed. 453 
(D. C. N. J.). The device is simple, but this very feature was neces- 
sary to make it satisfactory and accomplish its gênerai purpose; i. e., 
supplant the public cup. 

Although the évidence shows that the necessity for a means of 
providing and dispensing individual drinking cups in a sanitary man- 
ner has been évident for a long time, and although the Dean patent 
was granted in 1891, and the Wilson & Neely patent in 1896, it had 
never occurred to any one before the patentée of the patent in suit 
to apply the principle of either of those patents to that of dispensing 
individual drinking cups. This very fact was said in Hobbs v. Beach, 
180 U. S. 392, 21 Sup. Ct. 409, 45 L. Ed. 586, to be évidence that 
the man who discovered the possibility of the adaptation to the new 
use was gifted with the prescience of an inventer. See, also, West- 
moreland Specialty Co. v. Hogan, 167 Fed. 327, 93 C. C. A. 31 (C. 
C. A. 3d Cir.). 

[3] The invention of the présent patentée consisted, not in chang- 
ing the devices of the Dean and Wilson patents to perform the func- 
tion of the patent in suit, but rather in the idea that it could be done. 
Hobbs v. Beach, supra, 180 U. S. 393, 21 Sup. Ct. 409, 45 L. Ed 
586; Potts V. Creager, supra, 155 U. S. 607, 15 Sup. Ct. 194, 39 h. 
Ed. 275. My conclusion, therefore, is that the patent in suit involved 
invention and is valid. 

There will be a decree for the coniplainant. 
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INDIVIDUAL DRINKING CUP CO. v. OSMUN-COOK CO. 

(District Court, D. New Jersey. January 29, 1915.) 

No. 838. 

1. Patejjts <S=»328 — Validitt and Infrinqement — Holdeb fob Individtjal 

Deinking Ctjps. 

The Luellen patent. No. 1,043,854, for a devlce for storlng and dls- 
penslng individual drlnking cups, was not antieipated and disclosea in- 
vention ; also held inf ringed. 

2. Patents <g=183 — Assignment — Ebtect of Assignment of Pejjding Ap- 

plication. 

It Is not essentlal that an assignment of a peuding application for a pat- 
ent should contain a request tliat the patent issue to the assignée, in or- 
der that it should automatically vèst the légal title thereto In the assignée 
when issued. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 259-262 ; Dec. 
Dig. <g=183.] 

3. Patents <©=^183 — Assignment of Application— Construction and Ef- 

FECT. 

An instrument by which an inventer assigna a pendlng application for 
a patent, and any patent which "may he" granted thereon must be con- 
strued as intended to pass, not only the assignor's inchoate right, but also 
the full légal and équitable title to the patent when issiied and to the in- 
vention covered thereby. 

[Ed. Note.— For other ca.ses, see Patents, Cent. Dig. §§ 259-262; Dec. 
Dig. (S=>183.] 

i. Patents <g=.303 — Suit ros iNfRixoEMEjiiT — PrelimiNabt In.iunction. 

Where the questions raised by the défendant in an Infringement suit 
dépend on tlie construction of prior patents or on written documents re- 
lating to title, they may properly be determlned on a motion for pre- 
liminary injunction. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 496-408, 502, 
503 ; Dec. Dig. i®=5303.] 

In Equity, Suit by the Individual Drinking Cup Company against 
the Osmun-Cook Company for infringement of letters patent No. 
1,043,854. for device for holding and distributing individual drinking 
cups, granted to Lawrence W. Luellen November 12, 1912. On motion 
for preliminary injunction. Granted. 

Cliflford E. Dunn, of New York City, for plaintiff. 
Albert H. Walker, of New York City, for défendant. 

HATGIiT, District Judge. [1] The validity of the patent in suit 
bas been sustained by this court in a suit instituted by the présent 
plaintiflf against the United States Drinking Cup Company, decided in 
September, 1914, 220 Fed. 331. Preliminary injunctions against the 
infringement of it hâve also been issued in the middle district of Penn- 
sylvania in suits instituted by the présent plaintiff against Bernard B. 
Megargee and the Public Service Company, respectively. The de- 
crees in both of those cases were entered on December 4, 1914. In 
neither case, however, was a défense interposed. The case in this 
district was contested, and the décision upholding the validity of the 
patent was rendered after final hearing. The patent, as well as the 

@3:oFor other caaes see same topic & KI£Y XL'MBElt in ail Ke,v-Nuut!.ei r?d Digests &. luuexen 
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prior art, then before the court, is fully described in the mémorandum 
filed in that case. The défendant is engaged in selling the alleged in- 
fringing device. It contends that the plaintiff's patent is invalid for 
want of invention, that the device vi'hich it sells does not inf ringe, and 
that the plaintilif's title to the patent is détective. 

It is urged primarily that the court should refuse a preliminary in- 
junction, because the sales made by the défendant of the alleged in- 
f ringing device hâve been and will be so iew that they cannot apprecia- 
bly injure the plaintiflf, and because the application is not made in good 
faith, but for the purpose of procuring a decree which can be used to 
intimidate others who might otherwise purchase the alleged inf ring- 
ing device for sale or otherwise. It îs claimed that if the plaintiff 
were acting in good faith the suit should hâve been brought against 
the manufacturer, the Public Service Cup Company. Although the 
sales made by the défendant hâve been few up to the présent time, this 
can scarcely be considered a good reason for refusing the plaintiff the 
relief to which it would otherwise be entitled. It surely does not lie 
in the mouth of defendant's counsel to accuse the plaintiff of bad faith 
in bringing suit against the présent défendant rather than against the 
manufacturer, when it is considered that a short time before this suit 
was instituted the plaintifiF brought an action in this court against the 
Public Service Cup Company and the predecessor in business of the 
présent défendant, based on the same infringing device as is now be- 
fore the court. Counsel for the présent défendant appeared in that case 
in response to the order to show cause why a preliminary injunction 
should not issue, and claimed that, as the Public Service Cup Com- 
pany was a corporation of another state, the suit could not be main- 
tained against it, because this court could not secure jurisdiction. For 
that reason the effort to secure a preliminary injunction in that suit 
was abandoned. If there had been a désire to hâve had the ques- 
tions at issue in this case settled in a suit between the présent plaintiff 
and the manufacturer of the infringing device, the latter could hâve 
readily submitted to the jurisdiction of this court in that case. 

Certain patents which were not before this court in the United States 
Drinking Cup Company Case are now offered in support of the con- 
tention that the plaintiff's patent is invalid for want of invention. They 
consist of three British patents and four United States patents. Of 
thèse only two, a British patent to Lawrence, No. 14,501, granted in 
1888, and an American patent to Stafford, No. 739,232, granted in 
1903, were considered in the argument of counsel. The others hâve, 
however, been examined, and may be disposed of with the remark that 
it is difficult to see their relevancy, or why they were offered. The 
Stafford patent exhibits a mailing tube for use in mailing papers, draw- 
ings, etc. It is designed to be made of "cardboard or other preferred 
material." At one end a flange is formed by bending inwardly the edge 
of the cylinder or tube. The purpose of the flange is to engage the 
cup, in which one end of the article to be mailed is inserted, and thus 
dose that end of the cylinder. At the other .end of the tube there is 
.\ttached a flexible covering, stated in the spécification as "preferably 
consisting of a strip of paper or other fabric pasted or otherwise secured 
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to the outside of the cylinder and projecting beyond the edge thereof." 
This is designed to be folded at that end of the cylinder and thus close 
the same there. It is urged that this cylinder, constructed of proper 
material, would perform the same functions, in the same way, as the 
device of the patent in suit It is évident, however, that the use to 
which this was designed to be put is not anaîogous to that of the patent 
in suit. The relations between them are remote. A new resuit bas 
been produced by the device of plaintifï's patent. So far as double 
use is concerned (which seems to be the basis of defendant's conten- 
tion regarding the effect of the Stafford patent) what was said in the 
mémorandum filed in the United States Drinking Cup Company Case 
regarding invention in the patent in suit, in view of the prior state of 
the art, apphes with equal force hère. In fact, the prior art mtroduced 
in that suit would seem to be more relevant to this question than that 
introduced in the présent suit. 

The British patent to Lawrence exhibits a complicated machine for 
dispensing individual cups and liquids. It is designed, primarily, as a 
coin-controlled apparatus Aside from this feature, the cups could 
be dispensed only by the manipulation of a handle or lever. It is thus 
évident that it is designed to work on an entirely différent principle 
than the device of the patent in suit. It is true that by making many 
changes, such as removing ail of the mechanism described in the pat- 
ent, eliminating altogether part of the means provided for holding 
the cups in position, and substituting a cylinder for retaining the cups, 
this machine could be made to perform the same function, in the same 
way, as the Luelien machine But, in my judgment, it would require 
more than mechanical skill to bave perceived that this could bave been 
done, and to hâve thought of doing it, and this is none the less so 
because the patentée is presumed to bave had before him the Stafford 
patent, and ail the other prior art which lias been exhibited in this 
case and that agamst the United States Drmking Cup Company. Noth- 
ing bas been developed, therefore, in this case, at least as to the major- 
ity of the claims of the patent, which would lead me to change the judg- 
ment expressed in United States Drinking Cup Case on the question 
of invention. 

On the question of infringement, it is urged that the primary patent 
in the art is the British patent to Lawrence, that the plaintifï's pat- 
ent is secondary, and that therefore, because of the narrow range of 
équivalents which must thus be allowed, the device sold by the défend- 
ant does not infringe. The spécifications of the plaintifï's patent de- 
scribe an apparatus in which the means used for retaining and dis- 
pensing the cups is rigid and fixed, and which permits the cups to be 
withdrawn through the flexing of the latter. AU of the claims, except 
the fifth, however, are not so limited. In the defendant's apparatus, 
when a cup is withdrawn, the means provided for retaining and dis- 
pensing the cups yields or flexes rather than the cups. This feature, it 
is claimed, avoids infringement, if the plaintifï's patent is a secondary 
one. Whether it is considered that the patent in suit is primary or 
secondary, in the sensé above mentioned, seems immaterial. It was 
held in the Paper Bag Patent Case. 210 U. S. 405, 415, 28 Sup. Ct. 
220 F.— 22 
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748, 52 L. Ed. 1122, that in either secondary or primary patents tlie 
range of équivalents dépends upon and varies with the degree of the 
invention. The invention in this case is a device whereby a number 
of nested cups are retained in a receiving chamber, free from dust or 
other contamination, and which permits a part of one ciip at ail times 
to Project from the chamber so as to be easily withdrawn by the hand, 
and at the same time keeps the rim thereof, which touches the lips, and 
the other cups, inside of the receiving chamber and free from contam- 
ination. The invention seems to be as broad as most, if not ail, of the 
claims. 

The only similarity between this device and the Lawrence device is 
that they both dispense cups, right side up, one at a time, while re- 
taining the others within the distributing chamber. The principles 
upon which they respectively operate, as well as the means by which 
they respectively accomplish the dispensing, are essentially différent. 
In the Lawrence patent, this is accomplished through certain mechan- 
ism controlled by a lever or handle, while in the patent in suit it is ac- 
comphshed without resort to any mechanism, but simply by the 
manner and form in whicli the "retaining means" is made. Luellen 
was the first to do this, and it is undeniable that a great stcp in ad- 
vance was thereby made. The alleged infringing device opérâtes on 
the same principle as that of the patent ; the only différence being that 
before mentioned. Luellen did not confine himself to the spécifie means 
described in his spécification, but was explicit in his déclaration that 
there might be many modifications and changes from the forms de- 
scribed. A very similar différence in devices was presented in the 
Paper Bag Patent Case, supra, and it was held that there was an in- 
fringement. In the Megargee suit the means which were used con- 
sisted of flexible rubber gaskets, and in the Public Service Company 
suit flexible springs, like those of the defendant's device, were em- 
ployed. Both of thèse devices were held by Judge Witmer to infringe 
the plaintiff's patent. 

It seems, therefore, entirely clear that the retaining means of the de- 
fendant's device is but an équivalent of that of the patent in suit, and 
that it therefore infringes. 

[2] The main contention regarding the plaintiff's lack of title is 
that the instrument by which it claims to bave acquired title from the 
patentée did not purport to assign the "invention," but only the "ap- 
olication" for the patent. Before discussing this question, however, it 
seems necessary to consider another, which, although not raised by 
ihe parties, is intimately connected with it, and should, I think, re- 
oeive some attention, because of some différence of opinion among the 
authorities regarding it. The instrument of assignment upon which 
the plaintiff bases his title, in so far as the patent in suit is concerned, 
was executed before the patent issued. It contains no request that the 
patent issue to the assignée. The patent was issued to the inventor, but 
the plaintiff claims that the full légal and équitable title to the patent 
vested automatically in the assignée immediately upon the grant of 
the patent. Assuming that the language used in the assignment is 
sufficient to convey the invention and the inchoate right to the patent, 
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it is entirely clear that this contention is correct, provided the failure 
to hâve inserted a request that the patent issued to the assignée does not 
alter the situation. Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504; 
Plendrie v. Sayles, 98 U. S. 546, 25 L. Ed. 176. That such a request 
be contained in such an assignment has been held essential in order to 
automatically pass to the assignée the légal title to the patent when the 
latter is issued. Harrison v. Morton, 83 Md. 477, 35 Atl. 99. The 
same statement is found in Mr. Walker's work on Patents (4th Ed., p. 
235). His only authority, however, is Harrison v. Morton. There is 
also an expression in the opinion of Justice Blatchford in Wright v. 
Randel (C. C.) 8 Fed. 591, susceptible of bearing the same meaning. 
In United States Stamping Co. v. Jewett (C. C.) 7 Fed. 869, the same 
judge, in interpreting the opinion of the Suprême Court in Gayler v. 
Wilder, supra, used this expression : 

"As the assignment was Intencled to operate upon the perfect Icgal title 
which the Inventer Oien had a right to obtain, becaune it requested that the 
patent miffht issue to the assir/nee, there was no sound reason for restraining 
the assignment to the inchoate interest and requirlng a further transfer of the 
patent." 

As opposed to thèse authorities are the décisions of Judge Noyés, 
in Hiklreth v. Auerbach, 200 Fed. 972 (D. C. S. D. N. Y., 1912), and 
of Judge Kohlsaat, in Wende v. Horine, 191 Fed. 620 (C. C, N. D. 111,. 
1911). In both of those cases the question was directly raised, and it 
was held not to be essential to the vesting of a légal title automatically 
in the assignée upon the granting of the patent that the assignment 
should contain a request that the patent issue to the assignée. The con- 
fusion which has arisen seems to be due to the interprétation placed 
upon the opinion of Chief Justice Taney in Gayler v. Wilder, supra, 
and particularly because (10 Ho\^. page 493, 13 L. Ed. 504) of the 
following sentence; "The assignment requests that the patent may is- 
sue to the assignée." An attempt to show that the interprétation adopt- 
ed by the first cited authorities is not correct seems unnecessary, both 
because the reasoning of Judge Noyés in Hildreth v. Auerbach, supra, 
seems to me eminently satisfactory and sound, and because, as said 
by Judge Kohlsaat in Wende v. Horine, supra, the décision of the Su- 
prême Court in Railroad Co. v. Trimble, 10 Wall. 367, 19 L. Ed. 948. 
seems to be irreconcilable with any such interprétation. 

[3] It remains to consider, therefore, whether the language used 
in the instrument of assignment to describe what was thereby trans- 
ferred was sufficient to convey to the plaintiff the légal title to the 
patent, when the latter was granted. The assignment of an invention 
is a contract, and like ail other contracts is to be construed so as tu 
carry out the intention of the parties. Nicolson Pavement Co. v. 
Jenkins, 14 Wall. 452, 20 L. Ed. 777 ; Hendrie v. Sayles, supra. An 
inventor of a new and useful improvement is vested with an inchoate 
right to its exclusive use, which he may perfect and make absolute by 
proceeding in the manner. which the law requires , and when it ap- 
pears by the language of an assignment, executed before the patent 
is granted, that the assignment was intended to operate upon the per- 
fect légal title which the inventor then had a lawful right to obtain, 
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as well as upon tlie imperfect and inchoate interest which he actu- 
ally possessed, the instrument will convey to the assignée the légal 
title to the patent, when the latter is granted. Gayler v. Wilder, su- 
pra. It is necessary to examine the assignment in question in the 
light of thèse principles. It assigned certain e>dsting patents and a 
large nuniber of applications for patents, which were then pending 
in the Patent Office, included in which was the application upon which 
the letters patent in suit were granted. In the granting clause, after 
reciting the various patents and applications assigned, appears the fol- 
lowing : 

"And aiiy aud fUl issues, reissues, and extensions of said lettei's patent, and 
applications for lettors patent, and eaeli of them ; aise in and for the United 
States of America any and a)l inventions and improvemeuts in said letter.s 
patent, and each o£ tliem described ; also any and ail rights of action and 
claims existing at the date liereof under said letters patent, and each of them, 
for past infringement thereof." 

And in the habendum clause, which immediately follows, appears 
this : 

"Said applications, inventions, improvements, and letters patent, and each 
of tliem, to be held and en.ioyed uy said Individual Drinking Cup Company, 
its suceessors and assigns, to the fuU end of the term or terms for which said 
letters patent, and each of them, are or) may lie granted, respectively, and 
any and ail reissues and extensions thereof, as fully and entirely as the same 
would hâve been held and enjoyed by the undersigned, if this assigument had 
not been made." 

Then follows a covenant that the assignor is the owner — 

"of each and ail of the inventions, improvements, rights, claims and letters 
patent, and applications for letters patent, hereby sold and assigned." 

Whilc he does not, in so many words, assign the invention and im- 
provements described and erabraced in the application for letters pat- 
ent, I ihink it unquestionable that the intention of the parties Vvas 
that the same were to be conveyed by that instrument. The words 
"any and ail issues" cannot refer to letters patent already existing, 
because they had already been issued, and reissues and extensions 
were separa'tely mentioned. They must refer to "the issues" of pat- 
ents on applications then pending. Also, in the clause following, to 
the effect that the "applications, inventions, improvements, and let- 
ters patent" were to be held by the assignée to the full end of the 
term for which "said letters patent and each of them are or may be 
granted," the word 'are" refers to the existing letters patent, but the 
words "may be granted," to be given any efïect when read in connec- 
tion with the words following, must refer to such patents as might 
be granted on existing applications; for reissues and extensions are 
also provided for in that clause 

I think it is therefore clear that the instrument assigned patents 
to be granted on the applications then pending and named in the in- 
strument of assignment. When he conveyed the patent to be granted. 
how can it be said that he did not convey the invention upon which 
the patent would bc based? In addition, the assignor had an inchoate 
rigiit to the monopol}-, Mhich he could securc only through the ap- 
plication and the patent. When he conveyed the application and the 
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patents to be granted thereon, it seems that it must be held, \/ithin 
the iule above stated, that the assignment was intended to operate 
upoii the légal title which the inventor then had a lawful right to ob- 
tain, as well as the imperfect and inchoate interest which he actually 
possessed. I think, therefore, that the instrument in question auto- 
matically conveyed the légal title to the patent when it was granted. 
It also appears that the parties hâve placed a practical construction 
upon this instrument by treating it as having conveyed the légal title 
to the patent in suit. While such a construction, where the meaning 
is clear, can be given no considération, stiU, where there is doubt as 
to the proper construction of the instrument, it is entitled to great 
considération, and is sometimes considered controUing. 

Those who question the title in this case are infringers ; neither the 
parties to the instrument, nor any one claiming under either of them. 
dispute the effect which the plamtiff claims should be given to the 
instrument of assignment. The other instruments affecting the pat- 
ent I do not think need be considered hère. It is sufficient to say 
that, so far as the proofs show, both the légal and équitable title to 
the invention were in the inventor at the time he executed the assign- 
ment to the plaintifï in this case. 

My conclusion therefore is that the légal title to the patent is in 
the plaintiff, and it may therefore maintain this action. 

[4] It is urged on behalf of the défendant that because of the 
questions which hâve arisen in this case a preliminary injunction 
should not be awarded, but that the décision of thèse questions, par- 
ticularly that of title, should be deferred until a final hearing. The 
raie which has governed the courts on this point is thus expressed by 
Judge Hough in Vacuum Cleaner Co. v. Waldorf-Astoria Hôtel Co. 
(C. C.) 198 Fed. 865, as follows : 

"Complainant cites and relies upon the Circuit Court décisions of which 
PuUer V. Gilmore (C. C.) 121 Fed. 129, is the best known. With the doctrine 
of thèse cases I fully agrée, for it would seem that, where the matters In con- 
troversy are confined to an examinatlon of the prlor art as revealed in other 
patents, to the construction of some clalm or claims of the patent In suit, or 
the décisions of questions of title dependlng upon the meaning of wrltten 
documents, no reason exists for not decidlng the matters in controversy on 
afifidavits and an examlnation of uncontroverted documents, instead of re- 
quirlng the parties to présent exactly the same matter to the court In lengthy 
and expensive fashlon." 

The patent in this case has already been adjudicated. The new 
évidence affecting its validity can be considered on an application of 
this kind as thoroughly and satisfactorily as on final hearing, as can 
also the question of inf ringement ; and the décision of questions af- 
fecting the title dépends upon the meaning of written instruments 
which are before the court. There is therefore no good reason for 
deferring a décision. 

The complainant will be awarded a preliminary injunction in the 
usual form. 
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ANATOMIK FOOTWEAR CO. v. COWARD. 

pistrict Court, S. D. New York. Decomber 4, 1914.) 

No. 5-14. 

Patents ®=5328 — ANTicrPATios — Anaïomical Pootwear. 

The Cole patent, No. 812,920, for anatomical footwear, held vold for 
anticipation by a prior printed publication. 

In Equity. Suit by the Anatoniik Footwear Company agaiiist James 
S. Covvard. On final hearing. Decree for défendant. 

James H. Griffin, of New York City, for complainant. 
Louis W. Southgate, of New York City, for défendant. 

ROSE, District Judge. The complainant is the owner of letters pat- 
ent No. 812,920, issued February 20, 1906, to Harlan P. Cole, assigner 
to Nettie D. Cole. It says the défendant has infringed thereou. The 
patent states that the invention relates to anatomical footwear of ail 
kinds, and has for its object the prévention and cure of the disabil- 
ities and deformities known to surgeons as talipes valgus, talipes varus, 
weak foot, flat foot, etc. Its primary object is said to be the provi- 
sion of footwear of any kind so constructed as to support the parts lia- 
ble to displacement through straining or vveakening of muscles, thus 
preventing the turning of the ankle or the rotation of the foot inward 
or outward upon its long axis. It says that : 

"In ordinary footwear the sole Is curved inwardly to form the sUauk in 
such a way that no support is afforded to the foot where sueh support is most 
needed — just beueath and immediately anterior to the ankle — and the heel is 
located bac-k of thèse points, so that it alïords no support to that part of the 
î'oot l'eceiving the weiglit of the body." 

Further objects of the invention are said to be: 

(1) The "provision of a sole constructed on Unes adapted to sustaiu the 
normal position of the foot and stiffened or relnforccd under one latéral iialf. 
if desired" ; (2) the "provision of a heel of such shape that the center of 
gravity or the weight of the body conducted through the leg to the foot will 
fall within the base thereof, so that it will be Impossible for the ankle to tum 
or the foot to revolvel about its longitudinal axis" ; and (3) the "provision 
<jf footwear of symmetrical shape which will not apparently difCer in appear- 
ance to the casual observe» from the common kinds in uuiversal use, but 
which will not only prevent the troubles above set forth, but will effect a 
cure of chronic cases." 

It is stated that changes may be made in the shape of the sole, and 
also in that of the heel, in the patented footwear, without departure 
from the invention, which is not limited to the exemplifications given. 
Furthermore, the construction may be such that the foot may be 
supported in ways différent from that shown, and still be within the 
purview of the invention. 

There are two claims : 

"1. Footwear having a sole laterally e.xtended on one side and a heel also 
laterally extended on one side to couform to the extension of the sole, said 
heel being forwardly extended ou one side beneath the shank, whereby the 
weight of the body is thrown within the space occupied by the latéral exteu- 

(Ê;:=For otber cases fiée same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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sion of the sole and the forward and latéral extension of the heel, and turn- 
ing of the ankle is prevented. 

"2. Footwear having a heel extended laterally beyond the normal sole to 
sustaln the foot and extended forwardly on the inner side over the shank, 
(vhereby the Une of weight of the body Is thrown wlthin the space occupied by 
said heel, and rocking of the foot on its longitudinal axis is prevented." 

It will be noted that the language of thèse claims makes their con- 
struction difïicult. Nothing can be read upon the first claim that does 
net prevent the tuming of the ankle, and nothing can be read on the 
second that does not prevent the rocking of the foot on its longitudinal 
axis. The first claim is not infringed, unless the sole and the heel are 
so extended that the weight of the body is thrown within the space 
occupied by the latéral extension of the sole and the forward and lat- 
éral extension of the heel. The first claim is not restricted to any par- 
ticular forward extension of the heel. Any forward extension, how- 
ever limited, ca* apparently corne within its terms, provided there is 
such a latéral extension of the lieel and the sole as to throw the weight 
of the body within either the space occupied by the extension of the 
heel in one or the other direction or the latéral extension of the sole. 

The patent recommends that the sole should be as wide as the nat- 
ural foot, but the claims are not restricted to such construction. Ap- 
parently, in order to hold that any device infringes either of the claims, 
it is necessary to décide that such device in point of fact prevents the 
turning of the ankle or the rocking of the foot on its longitudinal axis. 
This is an unusual kind of question to submit to a court, which, though 
by courtesy assumed to be learned in the law, is not supposed by any- 
body to be an authority on anatomy. A judge who in ail seriousness 
feels that he is utterly incompétent to pass upon such a question may 
be reluctant to décide that such construction of footwear either will 
or will not do ail that the patent says it will. In the one case, if he is 
wrong, he may do a great deal of harm to the patentée. In the other, 
his erroneous opinion may be used to advertise something as valuable, 
which really is worthless. 

Dr. Hills Cole, the président of the complainant and a witness for 
it, gave as part of the présentation of complainant's case a lecture illus- 
trated by magie lantern slides. In answer to a question asked him at 
tliat time, he said that médical and surgical opinion as to the theory up- 
on which the invention is based was not unanimous. A number of méd- 
ical gentlemen of most excellent standing testified in support of com- 
plainant's contention, yet none of them ever claimed to state what is 
the opinion of the profession generally on the question. The patent 
claims, if otherwise sustainable, could hâve been sustained without 
passing on this anatomical problem at ail, had they simply described a 
particular form of shoes, and had such shoes been useful in the sensé 
that an appréciable number of people found them more comfortable 
and therefore liked them. 

The difiîculties raised by the wording of thèse claims is not merely 
theoretical. It manifests itself in the exaniination of witnesses and in 
the arguments of counsel. A shoe with the latéral and forwardly 
extending heel does not in complainant's view anticipate, unless such 
extension was in itself sufficient to kecp the ankle from turning or 
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the foot from rocking. Even where there is a great enough extension 
of the heel or of the sole to keep both ankle and foot firm, yet ît does 
not in complainant's view embody its invention, if there is something 
else in the construction of the shoe which in the opinion of complain- 
ant's witnesses or counsel would neutrahze the effect upon the foot 
and ankle otherwise to be obtained from such heel and sole. A sole 
which is not laterally extended very much is said to infringe, becaiise 
it is claimed to extend enough to keep the ankle from turning. The 
function of the device is thus made a part of the claim. Whatever 
other doubts there may be about the meaning of thèse claims, and as 
to whether défendant lias infringed them, it is obvious that they can- 
not be sustained, if prior to the date of the alleged invention any print- 
ed publication stated that the forward and latéral extension of the 
heel and the latéral extension of the sole prevented or tended to pre- 
vent the turning of the ankle or the rocking of the foot. 

In 1898, more than five years before application wâs made for the 
patent in suit, Dr. H. P. H. Galloway, of Toronto, Canada, published 
ar. article in a scientific journal in which he recommended a particu- 
lai construction of boot, and in so doing said: 

"In gênerai, the last upon which thls boot Is built differs from an ordiuary 
last chlefly In havlng a stralghter inner boarder, in greater wldth, and cspe- 
cially in having a very broad and flat sole. The heel of the boot Is nmch 
lower and larger than usual, and Its inner side widens eut laterally as it ap- 
proaches the floor, while its inner boarder is not only built up higher than the 
outer, but is continued farther forward beneath the shank. The inner side of 
th© sole just beyond the shank is correspondingly ralsed and projected iu- 
ward." 

This appears to be a clear description and anticipation of the fun- 
damental conception of the patent in suit. The complainant dénies 
that this article discloses its invention, because it says that Dr. Gal- 
loway was not willing to rely solely upon thèse extensions, but recom- 
mended the doing of some other things which, in the view of the com- 
plainant's witnesses, would neutralize the efifect of the longer and 
broader heel and the broader sole. Thèse other things relate to ad- 
ditional means of support, which in certain cases he recommends for 
the foot. But complainant's patent distinctly says that the construction 
may be such that the foot may be supported in other ways différent 
from that shown, and still be within the purview of the invention, and 
it also says that the sole may be stifïened and reinforced, to afiford 
greater rigidity and sustaining power, if desired. 

There is no question that this article of Dr. Galloway was published 
before the making of the invention of the patent in suit. In plain lan- 
guage it describes what the complainant does, and recommends it for 
precisely the purposes to which complainant puts it. It is not, in my 
view, necessary to go into any other question in this case. That varions 
people, before the patentée, knew that broader and longer heels and 
broader and flatter soles were useful for the purposes described in 
complainant's patent appears to hâve been established. As old shoes 
are not usually preserved, there is more or less room for controversy 
as to the précise facts with référence to each of the several prior uses 
which the défendant sets up. There are varions patents, as, for exam- 
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pie, to Tillotson, No. 207,370, August 27, 1878, and the design patent 
to Kohn, No. 31,330, August 1, 1899, which appears to anticipate or 
describe the essential features of the patented device. On the other 
hand, it is true that such shoes as those made by the complainant and 
shown in its patent were rare before it put them on the market. If 
used at ail, they were constructed for people who had unusual trouble 
with their feet ; but then it is precisely for the prévention and cure of 
just such trouble that the patentee's invention was intended. How- 
ever, as in my opinion that invention was described in Dr. Galloway's 
publication, more has already been said on the subject than is neces- 



sar 



The bill will be dismissed, with costs. 



McMILLAN BOOK CO. v. IRVING-PITT MFG. CO. 

(District Court, S. D. New York. November 20, 1914.) 

No. 7-27. 

Patents ®=532S — Invention — Loosb-IjEaf Bœndek. 

The Lawson patent, No. 744,369, for a loose-leaf blnder, helA void for 
lack of Invention. 

In Equity. Suit by the McMillan Book Company against the Irving- 
Pitt Manufacturing Company. On final hearing. Decree for défend- 
ant. 

William W. Dodge, of Washington, D. C, for complainant. 
John C. Pennie, of New York City, for défendant. 

ROSE, District Judge. The complainant allèges that it is the owner 
of letters patent No. 744,369, issued November 17, 1903, to one Albert 
Lawson, and that the défendant infringes the first and fifth claims 
thereof . The défendant dénies that the complainant has acquired suffi- 
cient title to the letters patent in question to maintain this proceeding. 

The patentée, Lawson, died owning the patent. He left a will by 
which his property was devised to his widow for life, with remainder 
to other persons. The assignment under which complainant claims is 
from the executor. The défendant allèges that proper authority to 
make this sale was not obtained from the probate court in Missouri, 
from whom the executor received his letters testamentary. It was 
stated at the bar that défendant had since acquired the interests of 
some of the remaindermen in the patent in suit. In view of the conclu- 
sions which hâve been arrived at on other branches of the case, it be- 
comes unnecessary to détermine whether the defendant's contention as 
to the defect in complainant's title is or is not well founded. 

The patentée states that: 

"Broadly considered, the invention consists of a sheet-holding frame com- 
prising leaves and prongs formed integrally therevvith, as distiuguished from 
such frames as heretofore made in which the prongs are in the manufacture 
of tbe sheet-holding frames made sépara te from ihe leaves and afterwardïi 
connected thereto." 

®=3Por other cases see same topic S KEV-NUMBER in ail Key-N'umbered Digests & ladexes 
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In short, lie says his invention consisted in making something in one 
pièce which had formerly been made in two or more. Ordinarily 
there is nothing patentable in that. Of course, if the making in one 
pièce achieves a substantially différent resuit from that otherwise ob- 
tainable, and is a resuit theretofore recognized as désirable, it may be 
that inventive genius has been exercised. There is no sufficient évi- 
dence in this record that any différent resuit has been attained. The 
one-piece binder may, and very probably does, do the work better tban 
a binder in which the hooks are separately manufactured ; but any 
superiority in this respect is of degree only, and apparently of no very 
great degree at that. 

The first claim of complainant's patent, which is: 

"A sheet-holding member for temporary binders, eomprislng a leaf, and a 
[irong of tubular forni intégral wlth said leaf, subxtantially as set forth" 

— is therefore invalid, it not being questioned that prongs of t!ie 
tubular form were old. 
The fifth claim is : 

"The combination of a pair of leaves constituting ttie bases of a sheet-hold 
iug frame, and curved sheet receiving prougs intégral with said leaves, said 
in-ongs extending at their bases aptaroximately at right angles to the planes 
cif said leaves." 

Défendant dénies the prongs in its device do extend at approxi- 
mately right angles to the leaves. I do not think that they do. In any 
event, it does not appear what particular merit there is in giving such 
angular extension. The patent does not tell us. It doubtless may be 
a convenient and useful method of making them ; but, in view of the 
forms of rings and prongs used for analagous purposes before the date 
of the patent in suit, it does not seem there could possibly be any in- 
vention in so constructing them. 

It should be stated that the patent was never heard of until after 
this suit was brought. It never aided anybody to do anything. The 
défendant at this bar ovvned another patent, and has instituted a suit 
against the présent complainant for an alleged infringement of it. In 
the course of preparing for its défense, complainant in this case found 
the L,awson patent, and at once set about buying it. When it had ob- 
tained it, or such interest in it as under the circumstances shown in 
this record the Lawson executor could give, it brought this suit. 

There are patents which appear so simple as to suggest strongly that 
their alleged discoveries must always bave been obvions. î^evertheless 
they supply a want which had long been felt, and they go at once into 
extensive use. When it so happens, it may well be held that what 
after the event appeared plain was really not so simple as it seemed. 
There is nothing to suggest, however, that Lawson found out anything 
which anybody ever had wanted to khow. The subséquent history of 
his device confirms the impression suggested by the reading of his- 
patent. 

The bill of complaint will be dismissed, with cost to the défendant. 



GENERAL ELECTRIC CO. V. BEST ELECTRIC OO. 347 

GENERAL ELECTRIC CO. v. BEST ELECTRIC CO. et aL 

(District Court, S. D. New York. November 24, 1914.) 

No. 12-15. 

Patents <©=»288 — Suit fob Infringement — Jumsdiction or Nonbesident 
Défendant — "Regulab and Establlshed Place of Business." 

A nonresident corporation, having Its principal place of business in an- 
other State, does not hâve a "regular and estjiblistied place of business" 
in tie Southern district of New York, within the meaning of Judiclal 
Code (Act ilarch 3, 1911, c. 231) § 48, 36 Stat. 1100 (Comp. St. 1913, § 
1030), so as to subjecfl it to a suit for infringement therein, because it 
bas a sales agent, wbo malntains an otïice m New York City at his own 
expense, and wbo merely takes orders for goods on commission, whicb 
are accepted and fiUed hy tbe corporation at its principal office, wliere it 
also makes ail collections. 

[Ed. Note.— For otber cases, see Patents, Cent Dig. §§ 460-466; Dec. 
Dig. ®=>288.] 

In Equity. Suit by the General Electric Company against the Best 
Electric Company and others. On motion by défendants to quash 
service. Motion granted. 

S. O. Edmonds, of New York City, for complainant. 
James W. Prendergast, of New York City, for défendants. 

ROSE. District Judge. This is a suit for the infringement of a 
patent. The défendant is a corporation of Delaware, which has its 
factory, and in every other than a strictly légal sensé, its principal place 
of business, in Pittsburgh, in the Western district of Pennsylvania. 
Process has been served upon one who has the exclusive agency for 
selling its goods in this district. It has appeared specially to object to 
the jurisdiction and to move to quash the service of process. 

The sales agent is paid a commission of 7^ per cent, on the amount 
of sales made by him or any one else within this district and other 
territory. He is the agent for other manufacturers or dealers. lie 
pays his own office rent, and does not display upon that office any sigii 
indicating it is the place of business of the défendant. It keeps no 
stock of any kind in this district. Its agent does not do anything more 
than solicit orders. He is not authorized to accept them, nor to receive 
payment for them. AU goods are shipped from its Pittsburgh office 
and factory, and ail payments are regularly made there. On one or two 
occasions, when some one has wanted defendant's goods in a hurry, 
or when for other reasons the agent did not choose to order the goods 
from the factory, he went out and personally bought the goods from 
a New York jobber and sold them to his customer. It is very doubt- 
ful, under thèse circumstances, whether the défendant is doing busi- 
ness in this district, either generally or specially, in such sensé as woulci 
render it liable to suit herein by the complainant residing hère, and 
when the jurisdiction of this court was invoked on the ground of 
diverse citizenship only. Green v. Chicago, Burlington & Quincy R. 
Co., 204 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916; St. Louis & South- 

<S=siFor other cases see aame topic 4 KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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western R. Co. v. Alexander, 227 U. S. 218, 33 Sup. Ct. 245, 57 L. 
Ed. 486. 

But in this case jurisdiction, if it exists, dépends upon section 48 of 
the Judicial Code, under which a nonresident défendant cannot be 
sued in any district unless it has a regular and established place of busi- 
ness therein. Those words imply something more than a mère doing 
of business in the district. I do not think the statement in its adver- 
tising Hterature that it had offices in ail the principal cities, without 
specifying any office in any city, suffices to make the office at which 
its sales agent chooses to make his personal headquarters its regular 
and established place of business. Nor does the fact that it referred 
prospective customers to him in any wise necessarily change the situa- 
tion. Its sales agent chose for his own purposes to hâve an office in 
the business section of the city and pay the rent therefor out of his own 
pocket. If he had chosen to dispense with such an office, he might 
hâve transacted such business at his own private résidence without 
in any way breaking any contract that he had with the défendant. It 
is obviously better that a long and expensive litigation shall be con- 
ducted before some court whose jurisdiction is not open to the possi- 
bility of successful challenge. 

The defendant's motion to quash the service of process and return 
of the marshal for the Southern district of New York wiU thereforc 
be granted, with costs. 



LEHIGH & WILKBSBARRE OOAL CO. T. HARTFORD & NEW YORK 

TKANSP. CO. 

(District Court, S. D. New York. December 14, 1914.) 

Navigable Watees ©=>24 — Obstbtjction by Wreck — Liability of Ownek — 
DuTY TO Mark. 

Under Act March 3, 1899, e. 425, § 15, 30 Stat. 1152 (Comp. St. 1913, § 
9920), whicli provides îbat "whenever a vessel • * * is wrecked and 
snnk in a navigable channel, * ♦ * It shall be the duty of the owner 
♦ • * to immediately mark It with a buoy or beaeon during the day 
and a lighted lantern at night and to maintain such marks until the 
sunken craft is removed or abandoned," the owner of a sunken vessel 
which has not been abandoned is not relie ved from liability for in jury to 
another vessel by reason of mlsplacement of the marking buoy, by the 
fact that at such owner's request the buoy was placed by officiais of the 
lighthouse department of the United States. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 60; 
Dec. Dig. <2=324.] 

In Admiralty. Suit by the Lehigh & Wilkesbarre Coal Company 
against the Hartford & New York Transportation Company. De- 
cree for libelant. 

James T. Kilbreth, of New York City, for libelant. 

Haight, Sandford & Smith, of New York City (Henry M. Hewitt 
and W. Parker Sedgwick, Jr., both of New York City, of counsd), 
for respondent. 

®=3For otiMr cases see same toplc & KEY-NUMBER iii ail Key-Numbered DigeatB & IndBio- 
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MAYER, District Judge. Having already disposed of the case in 
so far as the facts are concerned, décision was reserved upon a sin- 
gle question. That question is whether on the facts and the law the 
responsibility for marking the wreck was shifted by respondent from 
itself to the government or its officiais. For the purposes of this opin- 
ion, the f ollowing facts may be stated : 

On June 3, 1913, Barge 22, owned by respondent, was run into 
by the steamship Eddie. She subsequently sank to the northward 
of Red Buoy 14, marking the extrême eastern side of the channel, 
running along the anchorage ground off Red Hook. The tug Sachem, 
which had Barge 22 in tow at the time of the collision, stood over tlie 
wreck to warn passing vessels until she was relieved by the tug G. 
H. Dalzell, sent by respondent; the latter vessel remaining on duty 
until, after consultation with the captain of the Dalzell, a wreck buoy 
was placed by Captain Karragir, an officer in the service of the Light- 
house Department of the United States. 

The United States ofificials had corne to the scène in the lighthouse 
tender Tulip in response to a notification from the manager of re- 
spondent and a request by him that the Lighthouse Board buoy the 
wreck. After the buoy had been placed the Dalzell went away, and 
it was not until June 7th that the wrecking equipment of a wrecking 
company appeared at the place of the wreck and began the work of 
raising the sunken barge. The delay in this regard was due to the 
fact that respondent had called for bids from wrecking companies 
and did not award the contract until June 6th. On June 6th, how- 
ever, a barge in tow of the tug Plymouth, belonging to libelant, col- 
lided with the sunken barge, at that time the sole indication near 
the wreck being the wreck buoy. 

On further considération I find nothing to change my conclusion 
that the Plymouth was prudently navigated, that the wreck buoy was 
improperly located, and that the accident happened because of nég- 
ligence in that regard. It was at ail times the intention of respondent 
to raise the wreck, and that was subsequently donc, and the wreck 
was not at any time abandoned by respondent. The work done by 
the Lighthouse Department officiais was at the request of respondent, 
and, as I understand, the government is paid for such work under 
such circumstances. Presumably the authority under which the wreck 
buoy was furnished and placed is derived from the act of March 2, 
1868 (15 Stât. at Large, 249), which reads as follows : 

"That the lighthouse board be, and they are hereby, authorized, when, lu 
their judgment, it is deemed necessary, to place a light vessel, or otlier 
suitable warning of danger, on or over any wreck or temporary obstruction 
to the entrance of any harbor, or in the channel or fairway of any bay or 
Sound." 

Long after this act was passed, Congress enacted the act of March 
3, 1899 (30 Stat. at Large, 1152). Sections 19 and 20 of that act set 
forth the procédure in cases where there has been an abandonment 
of the sunken craft, or where the government takes over the control 
of sunken craft because of obstruction or danger to navigation. Sec- 
tion 15 defines the duty and responsibility of owners of sunken craft 
as follows; 
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"Sec. 15. That it sliall not be lawful to tle up or anchor vessels or other 
craft in navifiable channels in such a manner as to prevent or obstruct ttie 
passage of other vessels or craft ; or to voluntarily or earelessly sink, or 
permit or cause to be sunk, vessels or other craft in navigable channels : or 
to float loose tiniber and logs, or to float what is known as sack rafts of 
timber and logs in streams or channels actually navlgated by steamboats 
in snch manner as to obstruct, Impede, or endanger navigation. Aud when- 
ever a vessel, raft, or other craft is wrecked and suuk in a navigable 
channel, accidentally or otherwise, it shall be the duty of the owner of such 
Kunken craft to immediately mark it with a buoy or beacon during the day 
and a lighted lantern at night, and to maintain such marks until the sunkeu 
craft is removed or abandoned, and the neglect or failure of the said owner 
so to do shall be unlawful : and it shall be the duty of the owner of such 
sunken craft to commence the immédiate reraovnl of the same, and prosecute 
such removal diligcntly, and failure to do so shall be considered as an aban- 
donment of such craft, and subjeet the same to removal by the United States 
as herelnnfter provided for." 

The importance of this législation is obvions, and the tendency ot 
the courts lias been to hold owners strictly to the requirement of ^the 
statute. Thus, in the leading case of The Anna M. Fahy, 153 Fed. 
868, 83 C. C. A. 48, the Circuit Court of Appeals for the Second 
Circuit held that the duty cast upon the owner cannot be delegated, 
and the gênerai trend of the décisions under this statute may be gath- 
ered from The Macy, 170 Fed. 930, 96 C. C. A. 146; People's Coal 
Co. V. Second Pool Coal Co. (D. C.) 181 Fed. 609, affirmed Second 
Pool Coal Co. V. People's Coal Co., 188 Fed. 892, 110 C. C. A. 526; 
The Mary S. Lewis (D. C.) 126 Fed. 848. 

Apparently there is not any reported case where the facts are as 
iiere ; i. e., wliere the governnient officiais bave marked the wreck 
in response to the request of the owner, although the owner bas re^ 
tained control at ail times. The case of McCauUey v. City of Phila- 
delphia, 119 Fed. 580, 56 C. C. A. 100, is not in point, because there 
the War Department had taken charge of the removal of a sunken 
wreck under authority of an act of Congress. 

Two English cases are cited in support of respondent's proposition 
(bat the duty may be delegated or transferred by the owner to the 
United States. In The S. S. Utopia, [1893] Appeal Cases, 492, it 
appears that the port authority undertook the duty of indicating the 
position of the wreck. In that case the Utopia had been sunk by col- 
lision with her majesty's ship Anson, in Gibraltar Bay, on March 17, 
1891. From the l'7th to the 23d of March, the wreck was lighted by 
her owners. The acting captain of the port of Gibraltar then com- 
plained to the manager for the owners of the Utopia that the lights 
were not sufficient and were not properly looked after, and gave an 
order to one Adair, a boarding officer, to bave a hulk moored in the 
vicinity of the wreck in order to warn vessels in accordance with the 
Board of Trade Instructions. Adair agreed with the owner of a hulk 
that she should be piaced near the wreck in the position and exhibit- 
ing the lights described in thèse instructions, and on the 23d of March 
the hulk was accordingly anchored and the expense thereof was de- 
frayed by the port authority. It is clear, and so the court holds, that 
the port authority at Gibraltar had, for the time being, taken away 
from the owners the duty of lighting the wreck, and had caused that 
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work to be donc as he (the port authority) deemed proiJer, and thus 
had relieved the owners of responsibility. It will be seen, therefore, 
that on facts The Utopia is radically différent from the case at bai. 

In The Douglas (1882) 7 Probate Division, 151, the facts are much 
nearer those in the case at bar. If it were not for the act of 1899, 
that case might be regarded as of much service to the contention of 
respondent, although I confess that I am not in sympathy with the 
opinion of the eminent Lord Chief Justice who w^rote for reversai. 
Under the Removal of Wrecks Act 1877, it seems that the harbor 
master "may" remove any vessel that is sunk and "may" light or 
buoy her until removal. Cotton, L. J., held that under this act it was 
the duty of the harbor master to put up lights and remove the obstruc- 
tion. In effect, he concluded that "may" meant "must." But Lord 
Coleridge and Brett, L. J., held on the facts that the owners of the 
wreck should be absolved from responsibility. The facts, briefly 
stated, were that the Douglas had been sunk in a collision, and her 
master, having been thrown into the water, was taken in a boat to 
near Gravesend. A tug called the Endeavour went to Gravesend, 
where the mate of the Douglas instructed the captain of the Endeavour 
to go to the harbor master and request him to take care of the wreck. 
The harbor master said he would do this, and bis answer was report- 
ed to the mate of the Douglas ; but, before any lights were fixed to the 
wreck, the Mary Nixon struck against the sunken Douglas and sus- 
tained the injury in respect of which the action was brought. Lord 
Coleridge held that on thèse facts the harbor master undertook to do 
the duty which he had authority to perform under the statute, and 
that the mate of the Douglas had fair ground for supposiug that he 
would perform it, and under thèse circumstances he was of opinion 
that there was no ground for finding that the master and the mate of 
the Douglas were guilty of actionable négligence. 

If this authority were to be f ollowed, I am f rank to say that it would 
be difficult to distinguish it from the case at bar, were we deuling oui} 
with the act of 1868. But it must be assumed that, if there were any 
exception intended in the act of 1899, such exception would hâve been 
written into the statute. The act of 1899 is so phrased that the duty 
of the owner is expressed in unmistakable terms, and if it was con- 
templated that the volunteer conduct of officiais of the United States 
would relieve the owners of a vessel not abandoned of the responsi- 
bility placed upon them, that intention could hâve readily been ex- 
pressed. The fact that it was not expressed in a statute which deals 
so comprehensively with this gênerai subject-matter is, I think, con- 
clusive upon the proposition that the duty of an owner under this 
statute cannot be delegated to the United States any more than it can 
be to a private person. 

While occasionally an owner, acting in good faith and intelligently, 
may, because of the mistaken judgment of a government officiai, be 
subjected to hardship, yet in the long run safety of navigation will 
be better assured and the rights of owners of vessels, injured without 
fault on their part, better safeguarded, by a strict construction of this 
statute, rather than by loose construction which will open up new 
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avenues of escape, more especially as there cannot be any recovery 
against the government for the tnisplacing of a buoy by a government 
officiai. Flushing Ferry Co. v. United States, 6 Ct. Cl. 1, 7. 
I conclude that the libelant is entitled to a decree. 



Ex parte WONC, WING. 

(District Court, D, Massachusetts. August 5, 1914.) 

No. 771. 

1. Habeas CoRPua <®=>85 — Déportation of Aliens — Weiqht and Suffi- 

ciENCT or Evidence. 

On habeas corpus by a Chiuese person, held for déportation under a 
judgment or order for tbe déportation of a person who subsequently es- 
caped from custody, évidence lield to sliow by a prépondérance tliereof 
that the petitioner and the défendant named in sueh judgment was the 
same person. 

[Ed. Note.— Eor other cases, see Habeas Corpus, Cent. Dig. §§ 77, 78; 
Dec. Dig. ®=>83.] 

2. Ambns <S=332 — Déportation — .lunaMENT of Déportation — Timj: of En- 

rOECEMENT — "CiVIL PhOCEEDING." 

Where a Chinese person, ordered deported by a judgment of a United 
States commissioner and an order based thereon, escaped from custody 
and was not recaptured for nearly ten years, he could then be deported 
under such judgment and order, notw^ithstanding a state law under whlch 
exécutions iïi civil cases expire unless renewed In one year, since, vi^hlle 
déportation proceedings are "civil" in thelr nature, the judgment and or- 
der were the équivalent of a warrant In a crtminal case, and their va- 
lidity vras not limited by the state law. 

[Ed. Note.— Por other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95; 
Dec. Dig. <S=332. 

For other définitions, see Words and Phrases, First and Second Séries, 
Civil Action.] 

3. Aliens <S=>32— Déportation — Waivee, Estoppei., oe Election of Remé- 

dies. 

A Chinese person, ordered deported by a judgment of a United States 
commissioner, escaped from custody. He was thereafter arrested under 
another name as being unlawfuUy withln the United States, and after a 
hearing before a commissioner, who excluded the prlor judgment for lack 
of évidence Connecting it w;ith the défendant, discharged défendant, and 
found that he was lawfuUy withln the United States. Thereupon the de- 
fendant was rearrested under the first judgment. Held, that there was 
no waiver or élection of remédies by the United States, or estoppei against 
it, that prevented it from deporting défendant under the first judgment, 
as a waiver or an élection of remédies dépends upon an actual or im- 
puted intent by a party, who has taken a certain course of action to aban- 
don ail other Inconsistent positions, and tliere was uothing inconsistent 
in the différent positions of the United States, whlch at ail times con- 
teuded that défendant was unlawfully in tho eountry and subject to dé- 
portation, and the inconsistent judgment rendered in a différent proceed- 
Ing did not estop tlie l'nited States from enforcing the outstandlng and 
valid judgmeut, esixvlally as tbe princijjles of estoppei or waiver should 
be cautiously applîed against rights asserted by the public. 

[Ed. Notc.-l'or otbcr cases, see Aliens, Ceut. Dig. §§ 84, 92, 93-95; Dec. 

Dig. <S=::>32.] 
®=aFor other cases see same topio & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 



EX PARTE WONG WING 353 

4, Aliens ©=532 — Depoktaiiion Pboceedings — "Jttdgment." 

The décisions of tlie United States commlssioners in proceedings to de- 
port aliens are "judgments." 

[Ed. Note.— For otlier cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. (g=532. 

For other définitions, see Words and Phrases, First and Second Séries, 
Judgment] 

Pétition by Wong Wing for a writ of habeas corpus. Pétition dis- 
missed, and prisoner remanded. 

William H. Lewis, of Boston, Mass., for petitioner. 
Asa P. French, U. S. Atty., and James S. Allen, Jr., Asst. U. S. 
Atty., both of Boston, Mass. 

MORTON, District Judge. The petitioner is a Chinese person who 
bas been arrested and is held for déportation under a "judgment" or 
order of déportation made by Fred W. Dudley, United States com- 
missioner for the Northern district of New York, dated May 19, 1903. 
The défendant named in said judgment was Chung Ming. The pe- 
titioner says that he is not Chung Ming, but is Wong Wing, a différ- 
ent person. The respondent contends that Chung Ming and Wong 
Wing are the same person. The case was heard before me in open 
court, and several witnesses testified for each party. 

Chung Ming, after having been arrested on the Dudley judgment, 
escaped from the custody of a United States marshal at Providence, 
R. I., on June 19, 1903, while being transported for déportation, and 
was not recaptured. On March 13, 1913, the petitioner was arrested 
under the name Wong Wing on proceedings instituted in this district 
on the charge of being a Chinese laborer unlawfully in the United 
States. Act July 5, 1884, c. 220, § 1, 23 Stat. 117, amending Act 
May 6, 1882, c. 126, § 12, 22 Stat. 61 (Comp. St. 1913, § 4299). The 
matter was heard before United States Commissioner Hayes. At 
the time of the proceedings before Commissioner Hayes, the United 
States officiais in charge of them had contended that Wong Wing 
and Chung Ming were the same person, and offered the Dudley judg- 
ment and order in évidence. It was excluded by the commissioner 
for lack of évidence Connecting it with the défendant. He did not 
undertake to décide whether Wong Wing was Chung Ming, and on 
the évidence before him found that Wong Wing was a Chinese mer- 
chant lawfully within the United States and ordered his discharge. 
No appeal was or could be taken from this décision. Thereafter the 
petitioner was rearrested on the Dudley judgment, and thèse pro- 
ceedings were instituted to obtain his discharge. 

Three principal questions are presented : (1) Whether Wong Wing, 
the petitioner, is the Chung Ming against whom the Dudley judgment 
was rendered; (2) if so, whether that judgment is still in force; (3) 
whether the Hayes judgment in favor of Wong Wing bars the United 
States from proceedings to déport under the Dudley judgment, assum- 
ing the latter judgment to be against the same man and to be still in 
force. 

@=^For other cases see same topic & KEY-NUMBER in aîl Key-Numbered Digests & Indexes 
220 F.— 23 
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[1] As to (1): The photograph annexed to the Dudley judgment 
is that of Chung Ming, and the description of Chung Ming therein 
contained is accurate as far as it goes. Ail of the identifying marks 
mentioned in this description and shown in this photograph, with 
possibly one exception, are found on the petitioner. Some of thèse 
marks are of decidedly unusual character. There are no significant 
différences between Chung Ming and the petitioner. There was un- 
contradicted évidence by compétent experts that the petitioner is the 
person whose photograph is annexed to the Dudley judgment. There 
was a significant absence of satisfactory évidence concerning the peti- 
tioner's whereabouts in and prior to 1903. He testified that he had 
lived in this country since he was 8 years old, but he appeared una- 
ble to understand very simple English questions which I put to him ; 
and his testimony was given almost entirely through an interpréter. 
Upon ail the évidence I am satisfied, by a fair prépondérance of the 
évidence, and I find, that Wong Wing and Chung Ming, alias Chiii 
Ming, are the same person. 

[Z] As to (2): It is contended by the petitioner that déportation 
proceedings are civil in their nature, which is undoubtedlv well estab- 
lished (Li Sing v. United States, 180 U. S. 486, 21 Sup! Ct. 449, 45 
L. Ed. 634; Kong Yue Ting v. United States, 149 U. S. 698, 13 
Sup. Ct. 1016, Z7 h. Ed. 905); that the warrant of déportation is 
équivalent to an exécution on a judgment in a civil case ; that by the 
law of New York such exécutions expired, unless renewed by an 
alias, in one year after their date; and that therefore the Dudley 
judgment bas expired, and is no longer of any force or effect. But 
it seems to me that this is pressing the analogy between déportation 
proceedings, which are almost sui generis, and actions at law, alto- 
gether too far. No United States statute and no décision bearing on 
the point bas corne to my attention. I do not think orders of déporta- 
tion made by the United States immigration authorities ought to be 
governed in this respect by the law of the state in which they happen 
to be made. It seems to me that the Dudley judgment of déporta- 
tion and the order based upon it are, as to the matters now before 
the court, the équivalent of a warrant in a criminal case, that their 
validity is not limited by the New York law relating to exécutions 
in civil cases, and that they are still in fuU force and effect against 
the petitioner. 

[3, 4] As to (3) : If, as I hâve found, the petitioner and Chung 
Ming are the same person, there was, at the time when déportation 
proceedings were instituted against the petitioner by the United States 
in this district in 1913, an outstanding judgment of déportation against 
him on which he might hâve been arrested and deported. Instead 
of proceeding directly upon that judgment, the United States officers 
chose to institute new proceedings, the resuit of which was an ad- 
judication in the petitioner's favor that he was lawfuUy in the United 
States. It is contended by the petitioner that the United States, hav- 
ing elected, with fuU knowledge of the Dudley judgment, not to rely 
solely upon it, but to proceed de novo against him, and having lost, 
cannot now assert the former judgment, and that the respondent's 
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answer in thèse proceedings setting up the Dudley judgment (therein 
called a "warrant and order"), is sufficiently met by the Hayes judg- 
ment in the petitioner's favor, which, it is said, conclusively establish- 
es his right to remain in the United States. The décisions of the 
United States commissioners were judgments. Grin v. Shine, 187 U. 
S. 181, 187, 23 Sup. Ct. 98, 47 L. Ed. 130. It is plain that the sec- 
ond judgment in no way affected the vahdity of the first judgment. 
In other words, Commissioner Hayes had no authority to revise or 
correct the judgment entered by Commissioner Dudley; and he has 
not undertaken to do so. If the validity of the Dudley judgment has 
been affected, it must be because of the action of the United States 
in instituting new proceedings with knowledge that the Dudley judg- 
ment was in existence. The principles invoked seem to be those of 
waiver, élection of remédies, or estoppel. No case has been found 
which throws much light on the matter. As to waiver and élection 
of remédies, thèse dépend upon an actual or imputed infent by a 
party who has taken a certain course of action to abandon ail other 
inconsistent positions. There would seem to be nothing inconsistent 
between the position of the United States bef ore Commissioner Hayes 
and its présent position. At both times, it contended that the peti- 
tioner was unlawfully in the United States and was subject to dé- 
portation. If the petitioner had in fact escaped from a United States 
marshal while being transported for déportation, he was unlawfully 
in the United States and was subject to déportation, both because 
he had no right to be in the United States, and because he had been 
ordered deported. I do not think that the United States, by pro- 
ceeding against him upon the first ground, ought to be held to hâve 
waived or lost its rights to proceed against him on the second. Nor 
do I think that the United States is estopped by the décision of Com- 
missioner Hayes from further proceedings against the petitioner. The 
judgment on which the United States now relies long antedates that 
of Commissioner Hayes. It does not seem to me that a party is 
estopped from enforcing an outstanding and valid judgment by rea- 
son of a later inconsistent judgment rendered in différent proceed- 
ings, and I think that the principles of estoppel or waiver should be 
applied with especial caution against rights asserted by the public. 
In accordance with the foregoing opinion and findings of fact, I 
bave dealt with the petitioner's requests for findings and rulings, a 
copy of which is hereto annexed, as f oUows : I hâve denied the first, 
third, fourth, fifth, sixth, and seventh. As to the first, I do not think 
that there is any presumption as therein stated; but I rule that the 
burden of proof is upon the respondent to establish by a fair pré- 
pondérance of the évidence that the petitioner is Chung Ming, and 
that this burden has been sustained. I give the second, twelfth, thir- 
teenth, and fourteenth requests, my view being that any évidence tend- 
ing to show that the petitioner was unlawfully in the United States 
might hâve been presented at the hearing before Commissioner Hayes. 
At the hearing before me the petitioner waived in open court ail ques- 
tions relating to the insufficiency of the returns upon the writs or 
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warrants, and as to Kammerlohr's authority to serve process in tbis 
district. The ninth, tenth, and eleventh requests are therefore waived. 
The resuit is that the petitioner is lawfully held for déportation, 
and is not entitled to be discharged. Pétition dismissed; prisoner re- 
manded. 



CULLEN V. KEBD et al. 

(District Court, D. Montana. January 30, 1915.) 

No. 42. 

MOKTGAGES ®=»ie8 BoNA FiDE PuECHASERS NOTICE — STATXJTORY PROVI- 
SIONS. 

Act Mont Feb. 17, 1913 (Laws 1913, c. 27), providing that every mort- 
gage of real property acknowledged and recorded is good and valid :>s 
against subséquent purehasers from the time it is so recorded until eiglit 
years after the maturity of the entire debt or obligation secured thoreby, 
and no longer, unless the mortgagee shall flle an affidavit stating certain 
facts, and that upon the iiling thereof the mortgage shall be valid against 
ail persons for a further period of eight years, when read in connection 
with the prior law relative to recording mortgages and harmonized there- 
with, merely limits the duration of record notice of the lien of recorded 
mortgages, and, though "subséquent purehasers" is not qualified by "in 
good falth," the failure of a mortgagee to flle the required affidavit did 
not afEect the lien as against a subséquent purchaser, who purchased 
with actual notice of the mortgage and during the time that the record 
of the mortgage was constructive notice. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 383-385 ; Dec. 
Dig. <s=>168.] 

In Equity. Suit by W. E. Cullen, Jr., against Henry J. Reed and 
others. Decree for plaintiiï. 

Day &; Mapes, of Helena, Mont., for plaintiff. 

H. G. & S. H. Mcintire, of Helena, Mont., for défendant Dolenty. 

BOURQUIN, District Judge. A mortgage foreclosure, commenced 
September 26, 1914, in which a défendant, purchaser of part of the 
land, contends the lien thereon has expired as against her. It appears 
the debt secured matured after recordation and on June 15, 1904. De- 
fendant's purchase was by deed of gênerai warranty, "except as 
against" said mortgage, made and recorded on October 16, 1911. At 
ail the times aforesaid it was and nov^' is of the statute recordation 
law of the state, save to the extent modified by an act hereinafter re- 
ferred to, that grants, including mortgages, may be made and record- 
ed, and from the time filed for record are constructive notice ; that, 
though unrecorded, they are valid as to the parties and those having 
notice; that they are conclusive against the grantor and "every one 
subsequently claiming under him, except a purchaser or incumbrancer 
who in good faith and for a valuable considération acquires a title or 
lien by an instrument that is first duly recorded" ; that they are "void 
against any subséquent purchaser or incumbrancer * * * jjj good 
faith and for a valuable considération whose conveyance is first duly 

ÊssPor other cases see same topic & KEY-NDMBER in ail Key-Numbered Digests & Indexes 
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recorded" ; and that liens are extinguished by lapse of the time in 
which an action can be brought upon the debt secured. Sections 4621, 
4643, 4683, 4684, 4687, 5728, R. C. Montana. 

February 17, 1913, a state législative act, entitled "An act defining 
the duration of liens of mortgages upon real estate and the manner of 
the extension thereof," became effective. See Laws Mont. 13th Sess. p. 
27. Section 1 provides that every such mortgage, recorded "as pro- 
vided by the laws of this state, is thereupon good and valid as against 
the creditors of the mortgagor or owner of the land mortgaged, or 
subséquent purchasers or incumbrancers, from the time it is so record- 
ed until eight years after the maturity of the entire debt or obligation 
secured thereby and no longer, unless the mortgagee, his * * * 
représentatives, successors, or assigns, shall within sixty days after 
the expiration of said eight years file" in the recorder's office what 
may be termed a good faith affidavit like unto those usual in chattel 
mortgage law, whereupon "the said mortgage shall be valid against 
ail persons for a further period of eight years." Section 2 provides 
that ail acts and parts of acts inconsistent therewith are repealed. 

None such affidavit was filed herein. Défendant contends that the 
words "subséquent purchasers" in said act, being without qualification 
therein, import a purchaser at any time and regardless of good faith 
and valuable considération, and that, even though she purchased while 
the mortgage was of record and within eight years of the maturity of 
the debt secured, failure to thereafter file the affidavit provided by said 
act caused the validity of the mortgage to cease as against her. Plain- 
tiff contends that the benefit of said act extends to those only who pur- 
chase subséquent to the eight-year period and as to whom the record 
of the mortgage is no longer constructive notice. 

Said act is of a spécial nature, and must be read in connection with 
the prior law and harmonized therewith, in so far as its language will 
permit and is reasonable, to effectuate a consistent législative policy and 
arrive at the législative intent. The prior law provides for the création 
of mortgage liens, their quality, effect, extent, and duration, recorded 
and unrecorded, and like recordation laws in gênerai, for the purpose 
of protecting subséquent bona fide purchasers against prior and secret 
conveyances and liens, thereby merely giving statutory expression to 
the equity rule in the matter of subséquent bona fide purchasers, and 
effect thereto where equity might refuse to act. 

The act of February 17, 1913, seems desigued for the like purpose in 
real mortgage law that somewhat like statutes are in chattel mort- 
gage law, viz., to limit the otherwise unlimited duration of the record 
of mortgages and the liens dépendent thereon, and to provide for their 
continued duration by a "good faith" affidavit filed, to limit the record 
search necessary by subséquent purchasers, and to limit the length of 
time the record is constructive notice. This act is in substance much 
the same as the analogous chattel mortgage law of the state. See 
sections 5762, 5763, R. C. 

By the great weight of authority, and so is it upon principle, it is 
held that in chattel mortgage law the subséquent purchasers, intended 
to be protected by the "good faith" affidavit required, are only those 
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who purchase after the record ceases to be constructive notice, after 
failure to timely file the affidavit, and who purchase in good faith and 
for a vahiable considération. Only those are within the policy of rec- 
ordation laws. They alone may be damaged without such protection. 
For ail who purchase while the record is notice can protect themselves, 
are assumed to hâve notice of the mortgage, and to pay only the value 
of the property less the debt secured. 

That the act of February 17, 1913, is of like object and intent is in- 
dicated by its title, of more than usual importance that in this state 
the Constitution requires that no such bil! shall be passed containing 
more than one subject, which shall be clearly expressed in its title. The 
act neither provides for the création of mortgage liens, nor gives to 
them validity as to third persons, the prior law doing that, but merely 
limits the duration of record notice of the lien of recorded mortgages. 
If the intent is not as hereinbefore indicated, an unrecorded mortgage 
in many contingencies would be superior to a recorded one, unless it be 
successfully contended that by reason of the act the prior law as to 
unrecorded mortgages is inconsistent and repealed, and such mortgages 
now without any validity as to third persons. That the act does not 
qualify "subséquent purchasers" by "in good faith," etc., does not 
necessarily invoke the Hteral and extrême construction contended for 
by défendant. Not defining subséquent purchasers, their description 
must be found in the prior law in pari materia, with which the act must 
be read, and of which it becomes a part. In view of ail the circum- 
stances, this construction of the act is most reasonable, harmonious, 
consistent with its language and with the long-settled policy of the state 
otherwise reversed, and by implication (for the repealing clause is of 
no other légal effect) repeals the prior law for inconsistency only to 
the extent that the latter gave to the record of mortgages and the 
liens dépendent thereon unlimited duration. 

A somewhat similar statute of Louisiana received a like construction 
by the Suprême Court (Patterson's Case, 8 Wall. 292, 19 L. Ed. 415), 
thereafter contra (Pickett's Case, 149 U. S- 530, 13 Sup. Ct. 998, Z7 L. 
Ed. 829) to conform to state construction that record and reinscription 
were necessary, not only for constructive notice, but to give a mortgage 
any validity against any third persons. Défendant Dolenty having 
purchased while the record of plaintiff's mortgage was constructive 
notice, to say nothing of the actual notice she had, she is not a subsé- 
quent purchaser within Act Feb. 17, 1913, and plaintifï is entitled to 
foreclose to the extent necessary the mortgage upon the land Dolenty 
purchased. 

An appropriate decree will be entered. 
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HILL T. WHALEN & MARTELL, Inr^. 

(District Court, S. D. New York. December 3, 1914.) 

No. 9-319. 

1. Copyrights <S=>67 — Infhingement — Cartoon. 

The copyright of the cartoons of Imaginary charaeters named "Mutt 
and Jeff," the dramatic rights to which were licensed to complainant, is 
Infringed by a dramatic performance In which there are two charaeters 
named "Nutt and Giff," who were costumed to represent the cartoon char- 
aeters, who gave many direct quotations from the cartoons, and who were 
intended to be understood, and were understood, to be the same char- 
aeters. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 64 ; Dec. Dlg. 
®=»67.] 

2. Copyrights <S=>53 — Infringement — Parody. 

A copyrighted work Is subject to fair criticism, either serions or hiimor- 
ous, and for that purpose may be pictured or quoted, without Infringing 
the copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 51 ; Dec. Dig. 
<&=>53.] 

3. Copyrights <S=>53 — Infringement — Pahody. 

One test to détermine whether a parody is a mère criticism or a repro- 
duction is whether the parody glven is such as will materially reduce the 
demand for the original by partlally satisfying that demand. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 51 ; Dec. Dig. 
®=53.] 

In Equity. Suit by Gus Hill against Whalen & Martell, Incorpo- 
rated, to restrain the infringement of a copyright. Injunction granted. 

John J. Sullivan, of New York City, for complainant. 
Robert H. Elder, of New York City, for défendant. 

ROSE, District Judge. [1] The complainant in this case is the ex- 
clusive licensee of the dramatic rights of copyrighted cartoons which 
purport to show the features of two imaginary individuals to whom 
the artist has given the names of "Mutt" and "Jeflf." Thèse dramatic 
rights are of great value. Mr. Bishop, the artist and author of the 
cartoons, has from them within a period of three years received be- 
tween $60,000 and $70,000 in royalties. 

The défendant arranged a dramatic performance, which he called 
"In Cartoonland," and in which he introduced as charaeters of consid- 
érable prominence two personages, to whom he gave the names of 
"Nutt" and "Giff." They were "Mutt" and "Jeff." Everybody so un- 
derstood, and it was intended that everybody should so understand. 
They were costumed and made up with that end in view. The language 
used by them contained some important direct quotations from the 
more striking catchwords which had become familiar as the utter- 
ances of one or the other of thèse imaginary beings. The rest of the 
words put in their mouths were in substantial harmony with the char- 
aeters given them by the original artist. The défendant says that his 
représentation of them was a mère parody or burlesque of the original, 
and was so intended. 

<g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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[2] A copyrighted work is subject to fair criticism, serious or hu- 
morous. So far as is necessary to that end, quotations may be made 
Irom it, and it may be described by words, représentations, pictures, or 
suggestions. It is not always easy to say where the line should be 
drawn between the use which for such purposes is permitted and that 
which is forbidden. 

[3] One test which, when applicable, would seem to be ordinarily 
décisive, is whether or not so much as has been reproduced as will ma- 
terially reduce the demand for the original. If it has, the rights of 
the owner of the copyright hâve been injuriously affected. A word of 
explanation will be hère necessary. The réduction in demand, to be 
a ground of complaint, must resuit f rom the partial satisfaction of that 
demand by the alleged infringing production. A criticism of the orig- 
inal work, which lessened its money value by showing that it was not 
worth seeing or hearing, could not give any right of action for inf ringe- 
ment of copyright. 

In this case, I am satisfied that the représentation of defendant's "In 
Cartoonland" was calculated to injuriously afïect, and that to a substan- 
tial degree it did so affect, the value of complainant's copyright. Those 
who saw "Nutt" and "Giff" would hâve less keen a désire to see 
"Mutt" and "Jefï." Having seen the former, they would be more likely 
to spend the next dime or quarter they had available for such pur- 
pose on a show other than the authorized dramatization of the latter. 
A good many of them would probably think that they had already seen 
those characters. They would not be far wrong in so thinking. The 
next time they would prefer to see something else. 

The complainant is therefore entitled to an injunction, and under ail 
the circumstances I think to a decree for $750 and costs. 



STALLO V. WAGNER. 

pistrict Court, S. D. New York. November IT, 1914.) 

No. 11-138. 

1. Banks and Banking <S=»2S7 — National Banks — Beceivers — Actions on 

Claims — Evidence. 

In a suit by a depositor to charge the reeeiver of a national bank vcith 
tlie proceeds of certain notes and drafts delivered to it by complainant, 
évidence heM to show that the instruments were given for the accommoda- 
tion of the président of the bank, so that the amounts were not proper 
charges agalnst the bank, but against the président individually. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 108i>- 
1104, 1126, 1127; Dec. Dig. <S=»287.J 

2. Banks and Banking <S=>287 — National Banks — Keceivebs — Actions on 

Claims — Evidence. 

In a suit by a depositor in an insolvent national bank to charge the re- 
eeiver with amounts transferred by the président of the bank from com- 
plainant's account to other accounts, évidence li^ld to show that the trans- 
fers so made were authorliied by the depositor, notwithstanding his dé- 
niai. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ lOSO- 
1104, 1126, 1127; Dec. Dig. <@=>287.] 

<g=3For other cases see same topic & KBY-NUMBBR lu ail Key-Numbered Digests & Indaxes 
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5. Banks and Banking <®=5'287 — National Bamkb — Receivebs — Actions on 

Claims — Evidence. 

Evidence held insufflcient to charge the receiver of an insolvent na- 
tional bank with the proceeds of the sale of certain bonds, which com- 
plainant delivered to the président of the bank, taking hls uidividual re- 
ceipt therefor. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 1089- 
1104, 1126, 1127 ; Dec. Dlg. <ê=5287.] 

4. Banks and Banking <@=>262 — Acts of Président — Agenct. 

Where a national bank depositor gave the président of the bank bonds 
to be sold and the proceeds deposited, and also checks for the amount to 
be realized from the sale, which were to be applied by the président to 
certain payments, the président was the agent of the depositor, and not 
of the bank, in making the application of the proceeds, and the bank is 
not liable for a mlsapplication thereof. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 1001- 
lOOe; Dec. Dig. <S=>2G2.] 

B. Banks and Banking <S=>287 — LaABiLiTY to Depositoe — Lâches of De- 

POSITOK. 

Where a depositor in a national bank received and receipted for a state- 
ment from the bank, vi^ith accompan.ying vouchers which showed that 
the bank, with whose président the depositor was closely associated in 
many business transactions, had without authority diverted funds from 
his aocount to another account under circumstances which practically 
amounted to theft by the président, but the depositor made no complaint 
to any one except to the président and the cashier, who was under the 
president's control, and to them lie merely stated that he desired to hâve 
hls aft'alrs with the bank, including that item, straightened out, the de- 
positor cannot, after the bank has become insolvent through the acts of 
its président, enforce a claim for that amount against the receiver. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 1089- 
1104, 1126, 1127 ; Dec. Dig. <S=52S7.] 

6. Banks and Banking ©=3287 — IjIability to Depositoks — Misapplication 

OF Cheok. 

Where a depositor had a bank discount his note with the understand- 
ing that he would pay the money out of the proceeds of some stock in a 
few days, but on the same day learned that the stock would not be availa- 
ble and gave to the président of the bank a check for the amount of the 
note, which the président diverted to his owu use, and the amount of the 
check was debited against the depositor's account, but he was not cred- 
ited with the amount of the note, a statement of the account from the 
bank would not necessarily put hlm on notice that the money had been 
diverted, and he could therefore either reeover from the receiver of the 
bank the possession of the note or be decreed a creditor for the amount 
of the check. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1089- 
1104, 1126, 1127; Dec. Dig. <®=5287.] 

In Equity. Suit by Edmund K. Stallo against Petro W. Wagner, 
as receiver of the Mt. Vernon National Bank. Decree rendered for 
complainant for a portion of the amount demanded. 

Rockwood & Haldane and Nash Rcckwood, ail of New York City, 
for complainant. 

Stuart G. Gibboney, of New York City, for défendant. 

ROSE, District Judge. On March 11, 1911, the Mt. Vernon Na- 
tional Bank was closed by order of the Comptroller of Currency. He 

Ô=»For other cases see same toplc & KEY-NUMBER la ail Key-Numbered Digesta & Indexes 
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subsequently put it in the hands of a receiver. It is insolvent. The 
complainant was a depositor in the bank, and at titnes a borrower f rom 
it. He made his first deposit on the 2d of October, 1909, and his 
last on the 7th of January, 1911, at which latter date his balance, 
according to the books of the bank and his passbook had been re- 
duced to $36.69. There were no further transactions between them. 
Between October 2, 1909, and January 18, 1911, his passbook was 
balanced eight times. On at least six of thèse occasions he (or his au- 
thorized agent for the purpose) signed and returned to the bank one 
of its regular blanks acknowledging the delivery to him of a specified 
number of vouchers and his passbook, showing a named balance. 
Each of thèse receipts also stated : 

"Cnless notified to the contrary witbln ten days, balance as showu will be 
eonsidered correct, and the vouchers geuuine." 

On November 3, 1910, a full statement of his transactions with 
the bank after the last of the receipts and down to the Ist of that 
month was at the request of his agent furnished him. In his com- 
plaint in this case, he says tlsat in arriving at the balance appearing 
upon the bank's books and his passbook, he was charged with sums 
that were not proper débits against him, and that the bank failed to 
crédit him with moneys deposited by him with it, and if the account 
were properly stated between them the bank would owe him $74,- 
788.11 more. He brings this proceeding to establish his right to such 
additional amount. With a like object, he instituted a suit against 
the receiver in the Suprême Court of the State of New York. That 
case was removed to this court. Judge Mayer held that by the pass- 
book and the receipts signed by him an account had been stated be- 
tween him and the bank. He did not, on the ground of fraud and 
mistake, seek to surcharge and falsify such account. The case was 
therefore dismissed, without préjudice, liowever, to the complainant's 
right to bring a new suit, in which such charges of fraud and mis- 
take should be distinctly made. The présent proceeding foUowed. 

The complainant knew little of the bank, and probably cared less. 
It does not appear that he was ever in it in the course of his life. 
He saw it only once, and that from the outside. He remembers that 
on one occasion on a Sunday he made a social visit to Mt. Vernon ; 
otberwise, he does not recail ever having been in the place before 
or since. Before the failure o£ the bank he never sent any of his em- 
])!oyés there. He made his deposits, sometimes by mailing them to 
the bank, and sometimes by handing them in New York to its presi- 
<lent or casbier. When he became a depositor in the bank, one Jen- 
iiings was its président. He now naturally enough seeks to persuade 
hin-iself that the bank is responsible to him for what Jennings did to 
bis hurt. He must hâve been in this frame of mind when he testi- 
fied that he did not know Jennings until he became a depositor in the 
l)ank, thereby snggesting that the acquaintance between them was the 
resuit, and not the cause, of his relations to the bank. Beyond ail 
question the reverse was the case. No other reason than his friend- 
ship with Jennings bas been suggested to explain why he should bave 
become a customer in a bank with which he had otberwise no con- 
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nections, and which was located in a place which neither himself nor 
his employés could conveniently visit. 

It appears that his account with the bank was opened out of the 
proceeds of a note discounted by the bank on October 2, 1909, for 
one Mayhen for $3,000, three-fourtns of which was put to Mayhen'j 
crédit, and one-fourtli of which was put to the crédit of Stallo. Stalio 
had two days before, on September 30th, in anticipation of this dis- 
count and deposit, drawn a check for $750 to the order of Mayhen, 
which was paid by the bank. Just why the transaction should hâve 
taken this peculiar and comphcated turn does not appear. But it is 
certain that Stallo must bave consulted Jennings about it before it 
was put through. Moreover, the évidence leaves no doubt that Stallo 
had previously to that time become interested in some of the large 
ventures in which, as will be aftetwards shown, he and Jennings 
were both concerned, and into which he says Jennings induced him 
to go. It is rather significant of the untrustworthiness of his memory 
that he should hâve made the statemînt he did with référence to the 
date of his acquaintance with Jennings, and also that he should al> 
solutely hâve forgotten, as he testified he has, ail of the circumstances 
connected with this first deposit and this first of his checks upon the 
bank, unusual, peculiar, and apparently unnecessary as they appear 
to hâve been. 

At and before the time he became a depositor in the bank, Jen- 
nings and he were warm friends, and they remained so at least until 
the latter part of 1910. They were intimate business associâtes in a 
number of matters of quite considérable pecuniary importance. Jen- 
nings, for legitimate and it may be for illegitimate purposes as well, 
wished him to be a depositor in the bank. Stallo was at about that 
time a considérable borrower, and he was therefore quite willing to 
upen an account at a bank, which, however inconveniently located in 
relation to his résidence and place of business, had a président whom 
he had reason to believe would look fav^orably upon such loans as he 
might solicit. 

Jennings held more than one-third of the stock of the bank. He 
had for practical purposes absolute control of it. Much of the stock 
not standing in his own name belonged to persons who had con- 
fidence in him, or who sustained such relations to him that they were 
ready to do with référence to the bank whatever he wished done. 
The cashier appears to bave been under his domination. He was a 
lawyer, and a man of strong and masterful will. In his financial 
schemes he was bold and venturesome. He became interested in vari- 
ons projects which demanded for their successful conduct resources 
much larger than he could legitimately command. He had the op- 
portunity to use the bank's money. The temptation to ward off the 
failure of his enterprises by using the bank's funds proved too strong 
for him. When the crash came, as under such circumstances it usu- 
ally does come, his dishonesty became manifest. 

Stallo is also a member of the bar. How great his financial re- 
sources were does not appear. They were at ail events in his judg- 
ment sufficient to justify him in participating on a considérable 
scale with Jennings in some of the lattcr's largest ventures. His fa- 
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ther-in-Iaw, who died in the spring of 1910, was a wealthy man, and 
Stallo seems to hâve held during the latter months of his lif e a rather 
broad power of attorney from him, and after his death administered 
upon his estate. This father-in-law (one McDonald by name), through 
Stallo, also became interested in some of Jenning's schémas. Stallo 
was not systematic nor businesslike. He was prone to act in in- 
formai, if not in absolutely irregular, ways. He had become so in- 
volved in some of his ventures that at times it was not easy for him 
to come by ready money. No one who listened to the two nien tes- 
tify and familiarized himself with the gênerai story of their relations 
to each other, to the bank, and to the schemes in which they were 
jointly interested, will be surprised to find that the accounts between 
them as individuals and with the bank are hopelessly entangled. 

The transactions of which Stallo in this suit complains vary in their 
détails. Generally speaking, they may be divided into two classes : 

(1) Cases in which checks or drafts drawn by Stallo upon the bank 
or upon other institutions and deposited with it for collection were not 
put to his crédit on its books. In every one of such cases Jennings 
says that Stallo sent thèse checks and drafts to the bank, not for de- 
posit in it, but to be applied in other ways, and that his directions were 
obeyed. When Stallo was examined as a witness in this case, he ad- 
mitted that some of the checks and drafts for which he brought this 
suit were given by him for the accommodation of Jennings. He per- 
sists in his déniai that he ever authorized Jennings to make any use of 
the others. 

(2) In a nuniber of cases money to his crédit in the bank was with- 
out written authority from him applied directly or indirectly to Jen- 
nings' use, or to the use of concerns in which Jennings was interested. 
Stallo testifies that he gave verbal permission for one of the transfers 
which in his complaint he swore was unjustified. The amount involved 
in this transaction was only $1,100. He dénies that he ever authorized 
any others. Jennings says he sanctioned ail of them. Raymond testi- 
fied that Stallo told Jennings in his présence to make such transfers 
whenever they were needed by the enterprises in which he (Stallo) 
was jointly interested with Jennings. Some of the transfers were, 
however, unquestionably made for purposes in which he was not con- 
cerned. The $1,100 admittedly authorized was of this class. 

It will be well to state briefly the facts with référence to the varions 
items of his claims against the receiver. He numbers thèse claims 
from 1 to 10 ; but, as 5 of them are grouped together as claim 4, there 
are 14 of them in ail. Two of thèse, namely, claim 3 for $2,000 and 
the $1,100 item or subclaim of claim 4, he now admits were properly 
charged to his account, thus reducing his claim to $71,788.11. It will 
be, nevertheless, worth while to state the facts as to thèse two with- 
drawn claims, because they throw light upon the way in which to his 
knowledge and with his consent Jennings dealt with his account. 

Claim 3 relates to $2,000 of the proceeds of a note of one Barnsdale 
for $5,000, which Stallo had the bank discount for him. This note 
was not paid at maturity, and its face was, of course, properly charged 
to Stallo. When it was discounted, however, he received crédit for 
only $3,000 of the proceeds, and the other $2,000 was credited to Jen- 
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nings. In his complaint, to which he swore on the 30th day of March 
of this year, he said, in effect, that he did not authorize the bank to 
apply this $2,000 to the use of Jennings. He now very candidly admits 
that he was mistaken, and that he did tell Jennings to make such trans- 
fer. 

The first subclaim of his claim 4 was for $1,100, which on the 13th 
day of December, 1909, was transferred by the bank from the crédit 
of his account to that of Jennings. This charge he also in his sworn 
complaint says that he did not authorize. He now frankly says that 
he did téléphone instructions to the bank to crédit such sum to Jen- 
nings. 

It is to be borne in mind that he and Jennings were deeply interest- 
ed, if not involved, in varions transactions which in the end proved to 
be very much larger than their financial resources. Jennings procured 
for him accommodations from the bank, and did many other things 
for him. Stallo never went to the bank at ail, and did his business with 
it through Jennings in New York. Neither Jennings nor Stallo cared 
anything whatever about the form of any transaction, and were at any 
spécial time principally interested in accomplishing the particular 
object they had in view. It is therefore not surprising that it is always 
difficult, and oftentimes impossible, to tell when Jennings was acting 
as agent for the bank, as agent for Stallo, or solely for his own hand. 

The claims in which Stallo still persists should be considered some- 
what in détail, grouping them, however, with référence to the similar- 
ity of their facts, or of the légal principles applicable to such facts, 
rather than in the order in which they appear in the schedule attached 
to the bill of complaint. 

[ 1 ] Claim 1 is for the sum of $12,500. In his bill Stallo allèges this 
was the proceeds of three checks, which were not placed to his crédit. 
The history of the transaction through which the checks or their pro- 
ceeds are traced by the accountants is quite involved. In his sworn 
complaint, Stallo puts the emphasis of his charge against the bank 
at a différent place than that indicated by his testimony when examined 
as a witness. The expert accountants on the two sides agreed that, 
however complicated thèse transactions were, there was only one $12,- 
500 not credited to him which ought upon any theory hâve gone to 
him. He distinctly and repeatedly testifies that he did, in connection 
with thèse transactions, give and intend to give a draft for $12,500 for 
the accommodation of Jennings ; that is, he drew a draft for $12,500, 
not for his own use, but for that of Jennings. Its proceeds were ap- 
plied to such use. The only claim that he can hâve is against Jennings. 

Claim 8 allèges the failure of the bank to crédit him with the pro- 
ceeds of a note drawn by him to the order of one Gardner for $12,- 
500. Stallo, however, testifies that this note was also for the accom- 
modation of either Jennings or Gardner. Gardner received, not from 
the bank, but from Jennings, 15 bonds of the White Plains Develop- 
ment Company to protect him from loss in the transaction. When 
Gardner, in some of the subséquent renewals of the note, dropped out 
as indorser, and one Mallory took his place, the bonds came into 
Stallo's possession. He now, it is true, claims that at the time he 
supposed he was simply continuing the accommodation which he had 
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first given Jennings in the Gardner draft mentioned in the course of 
discussion o£ claim 1. When the events were much more récent in 
point of time, he testified at the criminal trial of Jennings that the note 
novv under considération was given for Jennings' accommodation. Ile 
did not then connect it with the earlier transaction. In any event. 
it is not easy to discern how the bank could be liable for the prr> 
ceeds of a note given under such circumstances. I am satisfied that 
Stallo in thèse transactions was knowingly raising money for the ben- 
efit of Jennings, and the money was not put to his (Stallo's) crédit, be- 
cause in point of fact, if it had been so put, he would not hâve acconv 
plished the purpose for which he gave the note, namely, to aid Jennings. 

[2] Claim 2 is for the sum of $1,000. On December 14, 1909, tlic 
bank charged to his account $1,000 "for our New York draft to the 
order of Manhattan Securities Company." The Manhattan Securities 
Company was a concern in which Jennings and Stallo were both large- 
ly interested. Stallo at that time was a member of the executive com- 
mittee of its board of directors. He had already made it large advanc- 
es. This $1,000 was duly carried to his crédit on its books. The trans- 
action took place in December, 1909, and on March 3, 1910, a débit 
slip showing the charge and that it was for the money paid the Man- 
hattan Securities Company was included in the vouchers delivered to 
him. 

Claim 4 is a composite claim for the excess of the aggregate of five 
difïerent items of what he says were unauthorized débits to his account 
over the total of four items of crédit about which he claimed to know 
nothing. The five items of débit were ail made between the llth and 
24th of December, 1909. One of them, for $1,100, on the 13th of De- 
cember, 1909, he now admits was by his direction given over the télé- 
phone transferred to Jennings. Three others, $800 on the 14th, $8,000 
on the 15th, and $390 on the 24th, of the same month, were also trans- 
ferred from his account to that of Jennings. He testified he never 
authorized any of them, or knew anything about them, or any of them. 
The fifth is an item of $1,500, which on December 11, 1909, was charg- 
ed to him for New York draft for Edward H. Kear. Kear, it seems, 
was an officiai of Westchester county whose business it was to collect 
the tax on a large mortgage which Jennings was having recorded for a 
corporation in which he was interested, and in which Stallo was not. 
Stallo says that he knew nothing of the transaction, and never au- 
thorized it. Jennings testified that Stallo gave him authority to make 
ail thèse transfers. His recollection as to the circumstances under 
which the alleged authority was given, or when it was given, is very 
vague. I am not prepared to affirm that either he or Stallo are con- 
sciously trying to say anything that they do not now think to be true ; 
but I do not believe the testimony of either of them can be relied on, 
except where it is corroborated by other circumstances or by the testi- 
mony of persons with more accurate memories. 

The fact that thèse particular sums of money, as well as the $1,000 
transferred to the crédit of the Manhattan Securities Company, had 
been so transferred, was distinctly stated on certain débit slips which 
accompanied Stallo's bank book when returned to his office on the 3d 
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of March, 1910. In tlie early part of his testimony he sought to give 
the impression that he had given thèse débit slips and bank balances a 
very cursory and careless examination. Later, however, he produced a 
scrapbook in which he had pasted a statement made up, as he says, 
not later than the Ist of June, 1910. It is very possible the statement 
was prepared on or about May 22d of that year. This statement 
shows that at that time thèse items of charge had had careful examina- 
tion and that he knew as much about them as he knows now. This 
statement is headed, "H. T. Jennings and Mt. Vernon National Bank in 
Account with Edmund K. Stallo." In it are found items, such as 
commissions, etc., which were certainly not charges against the bank. 
The $1,100 which he now says he had authorized to be transferred to 
Jennings appears in it in precisely the same wav as he included the 
$1,000 of claim 3, and the $800, the $8,000, the $390, and the $1,500 of 
subclaims 2, 3, 4, and 5 of claim 4. Upon them he charged interest 
just precisely as he charged interest on the $1,100. He did not include 
one of the larger items of $12,500, about which he had addressed a 
letter to the bank, and apparently rested satisfied with its reply. He 
says that he had this mémorandum before him when he saw Jennings 
and Raymond, and he told them he wanted them to go over the account 
between himself and the bank. He does not claim that he mentioned 
particular items to them, and says that no convenient time could ever 
be made by Jennings or Raymond to take the matter up with him. 

If, as he now claims, Jennings took thèse sums without his author- 
ity, he knew that fact as well then as he does to-day, or rather, as 
events were at that time much more récent, he then had a more cer- 
tain knowledge of the lack of authority than it is possible for him now 
to hâve. Ail else he knew at that time precisely as he does now. So 
far as thèse items are concerned, he has learned nothing since. If his 
présent testimony is to be believed, he was then aware that Jennings 
had at one time taken $8,000 of his money without his authority. If 
that was so, then somebody else than Jennings was the person to be 
notified. Such a cliarge was and is a charge of downright theft ; yet. 
knowing that Jennings had taken tlie money, he made no complaint 
to anybody but Jennings. He said nothing to Raymond, except to state 
that he would like his assistance in going over his accounts. He re- 
mained on the niost intimate and personal business relations with Jen- 
nings for many months afterwards, and he knew that his agent had 
signed, and he subsequently himself signed, statements acknowledging 
that he had received the balanced bank book and the vouchers, and that 
he would make a complaint within 10 days if he thought any of them 
were not proper charges against his account. He then elected to treat 
the transfers which he now says were unauthorized precisely as he 
treated those which he admits he had expressly sanctioned. It is im- 
possible to believe that he then regarded those charges as unauthor- 
ized, in the sensé that he did not accept Jennings as his debtor for them, 
instead of the bank. 

It follows, from what has thus far been said, that claim. 1 for $12,- 
500, claim 8 for the like amount, and claim 2 for $1,000 and the $6,150 
of the aggregate of the excess of the second, third, fourth, and fiîth 
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subclaims of claim 4 over certain crédits which Stallo says he does 
not know why he received, or a total of $32,150, must be rejected on 
the facts. No doubtful questions of law are raised by them. It is sig- 
nificant of the untrustworthiness of Stallo's memory in thèse matters 
that among thèse crédits about which he claims now to know noth- 
ing is the initial deposit of $750 with which his account was opened, 
and against which, as already mentioned he had drawn a check before 
it was actually received by the bank. 

[3] In the view I take claim 7 must follow the same course. It is 
for $9,500, the estimated value of 10 bonds of the New Orléans, Mobile 
& Chicago Railroad Company. Jennings gave Stallo a receipt on the 
7th of May, 1910, for a note''of one Scandrett for $25,000 and for 36 
of such bonds as security therefor. The receipt was signed by Jen- 
nings in his individual capacity. There was no mention of the bank 
in it, except that the note was there payable. Stallo says at the sanie 
time he handed Jennings a letter addressed to the bank in which he 
directed it to use the proceeds of the note in purchase of notes of the 
Gray Construction Company and of one Greenwood, and to hold the 
notes so purchased for his account and subject to his direction, No 
such letter has been found in the files of the bank. During the period 
covering this date, Stallo copied his letters in a letter-press book. This 
letter was not so copied. Stallo produces a carbon copy of it, which 
he says was made at the time the letter was written. Jennings dénies 
having ever seen or heard of such letter. I am not prepared to find that 
it was ever delivered to Jennings or to the bank, and I am rather of 
the impression that it was not. Very possibly it may hâve been pre- 
pared, but for some reason Stallo changed his mind and did not send 
it. So far, however, as concerns his claim for thèse 10 bonds, the im- 
pression produced upon my mind by ail the testimony concerning them 
was that they were in point of fact returned to Stallo, and were appar- 
ently by him or his agent subsequently sold. At ail events, there is not 
sufficient évidence in this case in my judgment to charge the bank with 
thèse bonds or their value. 

[4] Claim 9 is for $8,139.23. According to Stallo's account, Jen- 
nings told him it was necessary to take up 4 notes, being claims against 
the Gray Construction Company, to the aggregate amount of $16,250. 
Stallo was a subscriber for a large amount of the bonds of the Broad- 
way & Forty-Third Street Company, a building belonging to which was 
being erected by the Gray Construction Company. He had not paid his 
subscription to the bonds, but the bonds themselves had been pledged 
with the Gray Construction Company as collatéral. Jennings told him 
that bonds to the amount of $16,250 had been sold, and that the pro- 
ceeds should be applied to the paj^ment of certain claims against tlie 
Gray Construction Company which it was important to take up. The 
statement that the bonds had been sold seems to hâve been true, and 
Stallo's account was on that day credited with such sum. He drew 
four checks, aggregating $16,250, each of them being drawn to the or- 
der of the bank, and gave them to Jennings with which to take up the 
Gray Construction Company's obligations. Two of thèse checks were 
so used. One of them, for $1,000, was not, but was applied by Jen- 
nings to his own purposes. The other, for $7,139.23, was put to the 
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crédit of the McDonald estate, of which Stallo was the administra- 
tor. This transaction took place on the 5th day of January, 1911. 

His counsel brings eut the fact that on the 13th of the preceding 
ijuly Stallo had drawn a check as administrator on that account for 
$23,129.23. It seems that for reasons satisfactory to itself the surety 
on his administration bond had required that ail checks on that ac- 
count should be countersigned. The check in question had not been 
countersigned. Nevertheless Jennings, under color of the check, used 
its amount for other purposes. The check itself, however, was not 
otherwise carried in the bank's work. The McDonald account, the 
check not being regularly charged against it, was thus short $23,- 
129.23. What knowledge Stallo has as to thèse proceedings, or 
what part he took in them, it is now impossible to say. He says he 
had none. He testifies that Jennings undertook to get the necessary 
countersignature. It is illustrative of the loose way in which he did 
business that this administrator's check was drawn ont of his personal 
checkbook. There is another circumstance which may or may not 
hâve in this connection some significance. On the sam.e July 13th 
upon which he drew the administrator's check for $7,152.10, he gave 
Jennings a check, which is marked in his checkbook, "for exchange 
checks." It will be noticed that this sum is very close to the $7,139.23 
of the check of January 6th which Stallo says was misapplied. The 
two amounts may bave no connection, but they help to show how diffi- 
cult it is to make even a plausible guess as to what was the f uU and real 
history of the transactions between thèse two men. 

So far as this claim is concerned, it is unnecessary to try to get at 
the bottom of their dealings with the administration account and be- 
tween themselves. In any event, Stallo made Jennings his agent to de- 
posit $16,250, and gave him checks to take that money out of the bank 
and use it for purposes which were not purposes of the bank. If Jen- 
nings abused the authority thus given him, it would not appear that 
the bank became liable, although it be assumed that by crediting the 
money to persons to whom Jennings had made the bank a debtor the 
bank's indebtedness was thereby reduced. Stallo gave no instructions 
to the bank as to how the money was to be applied. The case is indis- 
tinguishable from that of Hilliard v. Lyons, 180 Fed. 685, 103 C. C. 
A. 651 (C. C. A. 3d Cir.). The claim of Stallo based upon it must 
therefore be rejected. 

Claim 10 is for $6,000. On the 29th day of July, 1910, Stallo gave 
the bank a check for $6,000, drawn to its order upon the Commercial 
Bank & Trust Company of Laurel, Miss. The check was not paid by 
the latter bank. When it was returned to the Mt. Vernon Bank, the 
latter properly enough charged it to his account; but in the first in- 
stance it was not credited to him as he claims it should bave been. The 
only question, of course, is whether this check was given to the bank 
to be put to his account, or was intended by him for some other pur- 
pose. In point of fact it was applied to the purchase of or payment 
for a draft for $6,000 upon the National Reserve Bank. What was 
subsequently donc with the money he says he does not know. Hiï 
account of why he gave the check is a confused one. Ile says it was 
220 F.— 24 
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not to be credited to his bank account, at least not in the ordinary 
way. It was to be "carried as a cash item" until an outstanding note 
of his then held somewhere (he does not knovv where) should be re- 
newed. He understood that it iiad been discounted at some other 
bank. Jennings was to hâve that note taken up and renewed, if pos- 
sible. There might be some delay in getting this done. According to 
Stallo's présent idea, the check was given to pay the note, if the holder 
of it did not renew it. This statement, if it is to be accepted as to its 
face value, seems to bring this claim also under the ruling of Hilliard v. 
Lyons, supra. 

Claim 6 is for $5,898.88. It is connected with the remaining 26 
of the 36 bonds already mentioned in discussing claim 7. On the 
21st day of May, 1910, the bank placed to the crédit of Stallo on 
its books the sum of $16,900, the purchase price by it froni him of 
26 of the bonds at 65. Stallo says that this sale was not authorized 
by him. It was, hovvever, entered on his passbook, and there ap- 
peared when, on the 5th day of July, he personally signed a receipt 
for the bank book and the vouchers accompanying it. I cannot hold 
that such sale was in fact improper. Stallo allèges now that the 
market price of those bonds at that time was considerably above 65, 
and he himself so testifi.es. His recollection in matters of this kind 
cannot be trusted. If there was a free market for the bonds at that 
tinie, it would bave been easy to establish that fact by satisfactory évi- 
dence. The direct claim, however, is for $5,898.88, a part of the ad- 
niitted proceeds of the bonds. 

[5] The books of the bank show that this sum was transferred on 
the 2lst day of May from the crédit of Stallo's account to that of the 
First National Bank of Oneonta. Stallo now says that he had no 
relations with thaC bank, and that such transfer was totally unauthor- 
ized, yet it is admitted that on the 5th day of July, 1910, Stallo per- 
sonally received and receipted for his bank book and the vouchers 
covering the period between March 3d and June 30th. Among the 
vouchers so returned to him was one which on its face said : '"Débit 
Edmund K. Stallo a/c cr. Ist Nat. Bk. Oneonta $5,898.88 paid V^^ 
1910." It does not appear that he in any wise at any time before 
the closing of the bank challenged the propriety of this charge. He 
includes it among the items which he says he wanted straightened 
out, and of which he spoke generally to Jennings and Raymond. A 
good deal more than this was required of him, in view of his rela- 
tions to Jennings. If he knew that Jennings was taking his money 
without his authority, he knew Jennings was in effect stealing it. 
With such knowledge he could not sit by without doing anything to 
notify the other persons connected with the bank of the criminal cou- 
duct of Jennings and Raymond. He may hâve disliked thèse charges 
to his account, but lie was not prepared to dispute them to the ex- 
tent of risking a rupture with Jennings. His relations with the lat- 
ter were far too close and intimate after this date to suppose that he 
intended to charge Jennings with what was in fact a theft, and yet 
as early as the Sth of July, 1910, he knew everything about this charge 
Ihat he knows now. 
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It is impossible, because of the unreliability of the testimony of 
either Jennings or Stallo, to détermine precisely what ail tlie facls 
vvere. Stallo bas not shown any sufficient reason to bave the court 
do for bim now wbat be, vvitb bis eyes open, for many monîbs after lie 
was aware of ail the facts, declined to do for himself. If he is 
to be believed, be knew as early as March 3d tbat Jennings was a 
tbief (or at least was stealing), and so far as tbe record discloses lie 
was the only person in tbe vvorld, except Jennings, who did tlien know 
it. Had he acted upon the knowledge wbich be now admits be tben 
bad, tbe stockbolders and creditors of the bank might, and proba- 
bly would, to-day be in a very mucb better position tban tbey are. 
He may not now disptite the correctness of a charge wbich be allowed 
to stand unquestioned so long. Morgan v. U. S. Mortgage & Trust 
Co., 208 N. Y. 218, 101 N. E. 871, Ann. Cas. 1914D, 462. 

[6] Al! bis daims, except his No. 5 for $10,000, bave tbus been 
eliminated. It is in évidence tbat on tbe 3d of May, 1910, be offerei! 
to tbe bank for discount bis note for $10,000, payable on demand. 
On tbe same day he drew to the order of the bank a check for $10.- 
000. Tbe check was never placed to bis crédit. Tbe proceeds of 
the note were. The note was not paid at maturity, and was renewed 
by Stallo. It still remains as a claim against bim in tbe hands of tbe 
purchaser of tbe assets of tbe bank. Stallo's story is tbat he wanted 
to borrow $10.000 from tbe bank witb wbich to pay $10,000 of bis 
subscription to the bonds of the Gray Construction Company, onc 
of the large enterprises in wbich he and Jennings were inrerested. 
He asked Jennings to bave the bank loan him tbe money, and told 
Jennings that in a few days one Holloway, who was also interested 
in some of the enterprises of Stallo and Jennings, and who was prési- 
dent of a bank in the South, would release to Stallo some 150 
shares of the stock of tbe Gulf Investment Company apparently bc' 
longing to Stallo, and as soon as be got tbis stock be would be abie 
to pay tbe loan to tbe Mt. Vernon National Bank. Jennings there- 
upon agreed to make tbe loan, and Stallo gave tbe note in question. 
A short time afterward, on the same day, Stallo learned from Hollo- 
way that bis directors were not ready to release the stock. Stallo 
thereupTon drew tbe check to take up tbe note wbich he had just given, 
because be understood tbat Jennings would not consent to lend tbe 
money unless tbe note was certain to be repaid in a few days. 

The check was. in point of fact, used in paying $2,500 eacb on 
account of notes of Moran, Robinson, Holloway, and Jennings given 
for the purchase price of tbe stock of tbe First National Bank of 
Oneonta in the purchase of wbich Stallo's father-in-law (McDonald), 
througb Stallo, bad become a party. If his account of tbis transac- 
tion is correct, his bank book would not necessarily bave put him upon 
notice. The only lâches witb wbich he could be charged was in fail- 
ing to demand tbe return of tlie note from Jennings. Jennings says 
tbat tbe check was given by Stallo for the purpose to wbich it was 
applied. Taking ever3'thing in considération, I reacb the conclusion 
that this was an occasion upon wbich Jennings used Stallo's money 
without Stallo's previous authority. There is not sufficient évidence 
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that the latter, by accepting eiitrics in his passbook or otherwise, rali- 
fied what had in the first instance been unlawfully donc. 

It foUows that the bank or receiver must account to him for $10,- 
000. If the receiver still holds the Stallo note for $10,000, the sim- 
plest decree would be to require its surrender to him. Under ail the 
circumstances, the receiver should, if he wishes, still hâve a chance so 
to do, if he can. The decree should provide that his bill shall be dis- 
missed if within 30 days the note is returned to Stallo, or if within 
siich time to protect him against liability on it, there is delivered to 
him a bond in the amount of $15,000, executed by some corporate 
surety whose undcrwritings for such amount are under the gênerai 
rules and practices of this court accepted. If neither of thèse things 
arc doue, he should be decreed a créditer of the bank for the sum of 
$10,000, w^ith interest from the 3d day of May, 1910, until such day as 
in the winding up of the banlc interest has been calculated upon the 
claims of its other creditors, and until such further date as interest 
may at any time be paid out of the assets of the bank to its gênerai 
creditors. 

Each party should pay his own costs. 



In re HAWLET. 
(District Court, S. D. New York. February 5, 1915.) 

1. Interkal Revenue ig=>19 — Stamp Taxes— Power of Attosnet — Statutes 

— Construction. 

Internai Revenue Act 1914 provides that a power of attorney to sell 
and convey real estate or to rent or lease the same, to recelve or coUect 
rents, to sell or transfer any stock, bonds, scrip, or for the collection of 
any dlvldends or interest thereon, or "to perform any and ail other acts 
not hereinbefore speeified," shall bear an internai revenue stamp of the 
value of 25 cents. Ucld that, while such section did not apply to a war- 
rant of attorney authorlzing an attorney at law to appear in an action 
on behalf of the niaker, it did apply to powers of attorney generally, dis- 
tinguished from warrants of attorney, in that they authorized laymen to 
act as attorneys in fact; and hence a gênerai letter of attorney, anthor- 
izing the appointée to act for the signer in bankrmitcy proceedhigs, imist 
be stamped. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ iiO-ll ; 
Dec. Dig. (©=^19.] 

2. Inteksal Reve.n'ue ©^4 — Taxation— Exemptions. 

The rule that the internai revenue law should be strlctly construcd ia 
favor of exemption is but a rnle of construction, whlch yields when the 
intent of the statu te is manifest. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 4, 5; 
Dec. Dig. <S=54.] 

3. INIEENAL Revenue <S=19 — Stamp Taxes — Ceiitificates — Ordeb Appeov- 

INQ Bond of Bankruptcy Trustée. 

Under Internai Revenue Act 1914, imposing stamp taxes on certificatea 
of any deseriplion required by law, not otherwise specifled in the act, 10 
cents, a certilicate which is retiuired to enable some officer of the court to 
exercise his fuuctions, or to do some act connoctcd with the administra- 
tion of the governmcnt, is exempt, but certiflcatcs required of such ofii- 

©=3For other cases see samo topic & KEY-NUMBEE In ail Key-Numliered Dlgests & laUexoa 
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cers by private persons are not exempt; and hence a référée in banlc- 
ruptcy properly refused to certlfy an order approving the bond of the 
trustée, unless an internai revenue stamp was attached thereto. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 39-44 ; 
Dec. Dig. <Ê=>19.] 

In Bankruptcy. In the matter of bankruptcy proceedings of Charles 
A. Hawley, individually and as a member of the firm of Hawley & 
Alford. Proceedings to review a referee's order refusing to accept a 
gênerai letter of attorney, and refusing to certify that an order ap- 
proving the trustee's bond is a correct copy of one on file in his office, 
unless internai revenue stamps are attached thereto. Alifirmed. 

H. Snowden Marshall, U. S. Atty., of New York City (Earl B, 
Barnes, of New York City, of counsel), for collector of internai rev- 
enue. 

Henry H. Kaufman, of New York City (Daniel P. Hays, of New 
York City, of counsel), for creditor. 

AUGUSTUS N. HAND, District Judge. The référée in bank- 
ruptcy has refused to accept a gênerai letter of attorney in the above 
estate in the usual oificial form, authorizing the attorney in fact to at- 
tend meetings of creditors of the bankrupt and vote thereat for trus- 
tée, or for any other proposai or resolution that may be submitted under 
the act, to accept any composition proposed by the bankrupt, and to 
receive payment of any dividends or money due under any composi- 
tion, etc., unless there shall be affixed to such letter of attorney a 25- 
cent internai revenue stamp. He has likewise refused to certify that 
an order approving the bond of the trustée is a correct copy of the 
one on file in his office, unless there is attached to such certificate a 
10-cent internai revenue stamp. 

The opinion which I am about to express is concurred in by the 
four judges of this court. We think the décision of the référée was 
correct in both instances. 

[1] I shall first discuss the ruling of the référée in regard to the 
letter of attorney. A considération of the War Tax Act of 1862, and 
amendments, and of the War Tax Act of 1898, from which acts the 
language of the présent law is derived, indicates that it was the inten- 
tion of Congress to require stamps in gênerai upon powers of attorney. 
The provisions of thèse acts in relation to stamps upon powers of attor- 
ney are as foUows : 

Act July 1, 1862, c. 119, 12 Stat. 483: 

"Power of attorney for the sale or transfer of any stock, bonds, or 

scrip, or for the collection of any dividends or intere.st thereon .... $ .25 

"Power of attorney or proxy for voting at any élection for oflicers of 
any incorporated company or society except religious, charitable, 
or literary societies, or public cemeteries 10 

"Power of attorney to receive or collect rent 25 

"Power of attorney to sell and convey real estate, or to rent or lease 
the same, or to perform any and ail other acts not hereinbefore 
specified 1.00" 

<g;x3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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The foregoing law was amended in 1864, as appears in (Act Jiine 30, 
1864, c. 173) 13 Stat. 300, as follows: 

"Power of attomey for the sale or transfer of any stock, bonds, or scrip, 

or for the collection of any dlvidends or intcrest thereon $ .-'> 

"Power of attorney or proxy for voting at any élection of otlicers of 
any Incorporatcd conipany or society, except religions, chniilable, or 
literary societles, or public cenieteries 10 

"Power of attorney to receive or coUect reut 2ô 

"Power of attorney to sell and couvey real estate, or to ront or lease 

tlie sanie 1.00 

"Power of attorney for any other purpose 50" 

The act of 1862 was further amended, as appears in Act March 2, 
1867, c. 169, § 9, 14 Stat. 475, by inserting the foUowing provision ; 

"Provided further, that no stamp tax shall be required npon any papers 
necessary to be used for tlie collection from the goverument of daims by 
soldiers, or their légal représentatives of the United States, for pensions, back 
pay, bounty, or for property lost in the service." 

The provisions of the act of June 13, 1898 contained in 30 Stat. 462, 
c. 448, § 25, Schedule A relating to the matter under considération, 
were as follows : 

"Power of attorney or proxy for voting at any élection for officers of any 
incorporated company or association, except religions, charitable, or literary 
societies, or public cemeteries, ten cents. 

"Power of attorney to sell and convey real estate, or to rent or lease the 
same, to receive or eoUect rent, to sell or ti'ansfer any stock, bonds, scriii, 
or for the collection of any dividends or iuterest thereon, or to perforin any 
and ail other acts not hereinbefore specified, twenty-five cents: Provided, that 
no stauips shall be required upon any papers necessary to be used for the col- 
lection of daims from the ITnited States for pensions, back pay, bounty, or 
for property lost In the military or naval service." 

The provisions of the présent act are taken Verbatim from the act 
of 1898. 

It will be noticed that the act of 1862, comhined in the paragraph 
which taxed powers of attorney to "sell and convey real estate, or 
to rent or lease the same," the additional clause, "to perform any and 
ail other acts not hereinbefore specified." Thèse last Vvords, "to per- 
form any and ail other acts not hereinbefore specified," are literally 
the same both in the act of 1862. the act of 1898, and the act of 1914. 

The amendment of 1864 to the act of 1862 reduced the amount of 
tax to be placed upon powers of attorney which were for gênerai pur- 
poses not particularly specified in the act from the sum of $1, at 
which it had been before fîxed, to the sum of 50 cents, and because 
the tax rate of 50 cents was différent from that upon any of the other 
powers of attorney set forth in the schedule, it became natural, if not 
necessary, to embody thèse powers of attorney for gênerai purposes 
in a separate paragraph. Consequently, the amendment of 1864 re- 
sulted in eliminating the words "or to perform any and ail other acts 
not hereinbefore specified" from the last of those classes of powers 
of attorney taxed under the act of 1862, and creating a new or fifth 
subdivision, reading as follows : 

"Power of attorney for any other purpose, 50 cents." 
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It is unlikely to suppose that the act as amended in 1864 did not 
tax everything not expressly exempted which could be fairly denom- 
inated a power of attorney, especially as it contained a clause exempt- 
ing powers of attorney to collect pensions — a class of powers which 
were not embraced in any other portion of this act than the clause 
taxing powers of attorney at 50 cents "for any other f'Urpose" than 
those detailcd in the previous clauses. I can see no reason for believ- 
ing that Congress did not hâve the same intention to tax ail powers 
of attorney unless expressly exempted both in the act of 1862 and the 
acts of 1898 and 1914. The only reason as I hâve said for the separate 
paragraph found in the amendment of 1864 was not because Congress 
then intended to tax powers of attorney in gênerai, whereas it did not 
intend to do this under the laws of 1852, 1898, and 1914, but because 
the rate of taxation of thèse unclassitîed powers and powers to sell 
rea! estate was not the same under the act of 1864, whereas it was the 
same under the acts of 1862, 1898, and 1914. In other words, I can- 
not regard the consolidation of the clause, "or to perform any and ail 
other acts not hereinbefore specified," with other spécifie powers in 
the acts of 1862, 1898, and 1914, as showing any intention that the 
words "or to perform any and ail others acts not hereinbefore speci- 
fied" were intended to relate only to the spécifie powers enumerated in 
the prior clauses. 

Counsel for the créditer, who insists that the letter of attorney in 
the présent estate should not be taxed, urges that when the act of 
1862 was passed letters of attorney in bankruptcy proceedings could 
not be presumed to hâve been in the mind of Congress, because no 
bankruptcy law was then in force. That, of course, is so; but the 
clause was broad enough to cover ail powers of attorney, and was, 
therefore, sufficient to cover any powers of attorney that might there- 
after be executed. 

[2] Counsel for the creditor further urges that the tax law should 
be construed strictly and "in favor of the exemption," as was said in 
the case of United States v. Isham, 17 Wall, at page 504, 21 L. Ed. 728. 
This rule, so far as it is in gênerai applicable, is but a rule of construc- 
tion, which must, of course, yield where the intent of the statute is 
manifest. 

Counsel for the creditor further calls my attention to the case of Tol- 
man v. Treat (C. C.) 106 Fed. 679. In that case Judge Lacombe held 
that under the act of 1898 the words "to perform any and ail other 
acts not hereinbefore specified" were not sufficient to require a stamp 
upon what is known as a judgment note, which contained the not 
unfamiliar provision authorizing any attorney to appear for the maker 
and confess judgment in case the note should not be paid. Judge 
Lacombe said that such an instrument did not — 

"seem to be a power of attorney, withjn the meanlng of the section relied on. 
It is what is known as a 'warrant of attorney,' and is in fact a retainer, by 
virtue of which an attorney at law is authorized to appear in court on behalf 
of a client and take certain steps as attorney in litigation to which the client 
is a party." 

That case came before the Circuit Court of Appeals of the Second 
Circuit (which at the time consisted of Judge Wallace and Judge 
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Townsend), and is reported in Treat v. Tolman, 113 Fed. 892, 51 C. C 
A. 522, on appeal. Judge Townsend, who wrote the opinion of the 
court, discussed the clauses of the War Revenue Act of 1898 in ques- 
tion, and said : 

"The législative intent, as disclosed by the spécial provisions of said sclied- 
ule, appears to hâve been to tax those instruments by which oue indlvidual 
authorizes another to act on hls behalf, either at meetings of corporations, or 
in the transaction of certain classes of business relating to real estate or cor- 
porate seeurlties. * * * The gênerai clause, 'or to perform any or ail 
other acts not hereinabove speciÔed,' should therefore be interpreted, under 
the doctrine of 'noscltur a soclis,' to refer to other classes of business 
of the same gênerai character as those specifically enumerated. ' Ail of the 
acts within the scope of this classiflcation are such as may be performed by 
any layman as an attorney In. fact. The acts authorized under the instru- 
ment in question are conflned to the exercise by an attorney at law of a court 
of record of his duties as an officer of the court in the proceedings taken in 
such court by virtue of his retainer. Such an instrument has aiways been 
recoguized as a warrant of attorney, or évidence of authority to such attor- 
ney to represent the party as such offlcer of court in such a proceeding. The 
distinction between povFers of attorney and warrants of attorney is clearly 
set forth in text-books and the décisions of the courts. A power of attorney 
is an instrument by which the authority of an attorney in fact or private at- 
torney is set forth. By attorney in fact Is meant one who is glven authority 
by his principal to do a particular act not of a légal character. A warrant 
of attorney is an instrument authorizlng an attorney at law to appear in an 
action on behalf of the maUer or to confess judgment against him. An at- 
torney at law is employed to appear for parties to actions or other judiclal 
proceedings, and is an officer of the court. * * * It would seem that 
Congress eould not hâve intended by such gênerai words to impose a tax upon 
this class of officiai acts done in the course of judicial proceedings." 

I do not think the reasoning of Judge Townsend or Judge Lacombe 
applies to the case of letters of attorney under the gênerai forms in 
bankruptcy. Much of the authority conferred by thèse letters of at- 
torney is very similar to powers of attorney to vote at stockholders' 
meetings and to coUect dividends or interest, which are specifically 
set forth as taxable under schedule A of the act. 

For the foregoing reasons, I am of the opinion that the référée was 
correct in his décision as to the letter of attorney, and that the 25-cent 
internai revenue stamp should hâve been affixed thereto. 

[3] The question next arises as to whether a certificate by the réf- 
érée that the order approving the trustee's bond is a true copy of the 
one on file in his office must bear an internai revenue stamp. This 
certificate, if taxable, is rendered so by the following provision of 
schedule A of the War Tax Law of 1914, which is identical with that 
of the act of 1898: 

"Certificate of any description required by law not otherwise speeifled in 
this act, 10 cents." 

The clause of the act of 1914 relating to stamp taxes upon certificates, 
which is in schedule A under the head of "Certificates," is as foUows: 

"Certificate of profits, or any certificate or mémorandum showing an inter- 
est in the property or accumulations of any association, company, or corpora- 
tion, and on ail transfers thereof, on each $100 of face value or fraction 
thereof, 2 cents. 

"Certificate: Any certificate of damage, or otherwise, and ail other certifi- 
cates or documents issued by any port warden, marine surveyor, or other per- 
son aeting as such, 25 cents. 
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"Certificate of any description required by law not otherwise speclfied in 
this act, 10 cents." 

Under the act of 1898, which contained identical provisions with 
those of the act of 1914, the Attorney General, in an opinion to the 
Secretary of State, referred to in No. 20,551 Treasury Décisions, ad- 
vised the department as follows: 

"The Treasury Department, through the honorable Comniissioner of In- 
ternai Revenue, bas made a ruling which bas been approved by this départ- 
aient that papers and instruments executed, made, or issued by offlcers of 
the government of the United States in the discharge of officiai f unctions per- 
taining to the opération of the governmental maehinery and for the use or 
beneflt of the United States are exempt from taxes. * • * The same prin- 
ciple would extend to instruments and papers of whatever character (other- 
wise subject to taxes) executed, made, or issued by offlcers of the United 
States for governmental purpose. 

"Where, however, certlficates or other instruments are issued by any de- 
partment or officer of the government at the request of private persons solely 
for private use, a stamp should be affixed. And * * * such stamp should 
be furnished by the person applying for the certificate or other instrument for 
whose use or benefit the same is issued and should be affixed before the docu- 
ment Is delivered." 

By similar reasoning, the Commissioner of Internai Revenue, in 
Treasury Décision No. 20,387, held that an original certificate of in- 
spection from local inspectors of steam vessels, wrhich remains on file 
in the collector's office, is exempt from tax on the ground that it 
is an instrument issued by direction of law through governmental in- 
strumentality for its ovk^n use and purposes, and that the two copies 
of this certificate which the law requires to be exposed under glass 
where passengers and other persons can see them, certified by the 
collector of customs, are also exempt for the same reason. 

It was held by the Circuit Court of Appeals for the Eighth Circuit, 
in the case of Stirneman v. Smith, 100 Fed. at page 602, 40 C. C. A. 
581, that a notary public, when engaged in taking dépositions to be used 
in évidence before a judicial tribunal, was a judicial officer, and his 
certificate could not be taxed. Judge Thayer, in his opinion referred 
to the proviso in the act of 1898, which is incorporated in the act of 
1914, as follows: 

"Provlded, that it is the intent hereby to exempt from the stamp tax Im- 
posed by this act such state, county, town or other municipal corporations in 
the exercise only of funetions strictly belonging to them in their ordinary 
governmental taxiug or municipal capacity" 

— and said that it could hardly be supposed, where there was explicit 
exemption from stamp taxes of ail documents issued by a state, or 
other subdivision thereof, in the exercise of its governmental fune- 
tions, that Congress could hâve intended to levy taxes upon instru- 
ments used by the United States in the exercise of its governmental 
funetions, and expressed the opinion: 

"That its purpose was to impose stamp taxes on those instruments only 
which hâve their origin in the private transactions of individuals and cor- 
porations, or to such instruments and writings as are executed mainly for 
their beneQt, rather than for the benefit of the public." 
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In the case of Sackett v. McCaffrey, 131 Fed. 219, 65 C. C. A. 205, 
the Circuit Court of Appeals for the ÎSIinth Circuit held that a stamp 
was required under the law of 1898 upon a certificate of acknowledg- 
inent by a notary attached to a déclaration of homestead. It was 
there contended that the notary, in taking the acknowledgnient and 
indorsing his certificate thereon, was exercising a function of the 
State government of Montana, where the statute providiiig for the 
sélection of a homestead had been enacted. The court, however, held 
that the notary in taking the acknowledginent exercised no govern- 
mental function, but was authorized to take the acknowledgnient, 
and took it for a private purpose, and that the certificate should hâve 
been stamped before being admitted in évidence. 

While it may be in some cases difïicult to draw the line as to what 
is and is not a governmental function, I think that where a private 
individual applies to a judge, référée in bankruptcy, or clerlt for a 
certificate, that a certain instrument is a copy, and it does not ap- 
pear that it is to be used for any governmental purpose, it is taxable 
under the provisions of the act. 

A certificate which is required to enable some oiScer of the court 
to exercise his functions, or to do some act connected with the ad- 
ministration of the government, is under the foregoing reasoning ex- 
empt. This would, I think, apply to certified copies of papers neces- 
sarily required by receivers; but I think there are comparatively few 
cases to which the exemption does apply, and the certificate in ques- 
tion is not one of them. 



HAWKINS V. BLEAKLEY, State Auditor, et al. 

(District Court, S. D. lowa, Central Division. June 22, 1914.) 

No. 12-A. 

1. CONSTITUTIONAI, LaW i®=î43 — JUBT ©=28 FlîEEDoM TO CONTRACT — DUE 

Peocess of Law— Waiver. 

The constitutional guaranties of Uberty of contract, due process of 
law, and rlglit of trial by jury can be waived, either expressly or by com- 
mun consent or acquiesceuce. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 41 ; 
Dec. Dig. <S=>43; Jury, Cent. Dig. §§ 176-19C; Dec. Dig. <S=>28.1 

2. Master and Sebvant ©=>16%, New, vol. 16 Key-No. Séries — Woekiten's 

Compensation Act — CoNSTiTUTiONAi.rrT. 

lowa Worlvmen's Compensation xVot (Acts 35tli Gen. Assem. c. 147,i 
§§ 1-22, fixing the amount of compensation to be paid by an employer for 
spécifie injuries to employés, is constitutional. 

3. Constitutional Law <©=105 — Vested Rights — Injuries to Sebvant^ — 

Défenses. 

The Législature had power to enact the provisions of that act which 
deprive an employer who does not elect to come thereunder of the dé- 
fenses of assumption of risk, contrlbutory négligence, and négligence of 
fellow servants, since the employer has no vested right in those défenses. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §â 22s- 
235; Dec. Dig. (g=>105.] 

Ê=>For other cases see same tople & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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4. Masteb and Servant (S=>16%, New, vol. 16 Key-No. Séries — Workmen's 

Compensation Act — Constitution ality — Abbiteation. 

The provisions of lowa Workmen's Compensation Act, §§ 23-41, for ar- 
bitratlon of disputes under tlie direction of the industrial commissioner, 
are eonstitutional. 

5. Mastek and Servant ®=ï16%, Nevr, vol. 16 Key-No. Séries — Woekmen's 

Compensation Act — Constitutionaliti — Insubance. 

The Insurance provisions of lowa Workmen's Compensation Act, §§ 42- 
51. are eonstitutional. 

In Equity. Bill by J. C. Hawkins against John L. Bleakley, State 
Auditor, and another, for injunction. Défendants' motion to dismiss 
the case sustained, and bill dismissed with préjudice. 

Ryan & Ryan and J. P. Hewitt, ail of Des Moines, lowa, for com- 
plaiiiant. 

George Cosson, of Des Moines, lowa, and John Clarkson, of Albia, 
lowa, for respondents. 

SMITH McPHERSON, District Judge. This is an action by a 
bill in equity exhibited by complainant against State Auditor Bleakley 
and State Industrial Commissioner Garst seeking to enjoin the enforce- 
ment of chapter 147 of the Laws of the Thirty-Fifth General Assembly 
of lowa (1913) known as the Employer's Liability or Workmen's Com- 
pensation Law. The complainant, being an employer of labor and with- 
in the terms of the statute, contends that the statute in unconstitutional 
and void. The défendant moves to dismiss the case, équivalent to a 
demurrer, on the grounds that the bill is without equity and that the 
statute is valid. I do not care to prépare a formai opinion, and I makc 
knowti my views as if orally stated. 

Ail thoughtf ul persons agrée that présent conditions call for législa- 
tive, judicial, or economical relief, one or ail. Enterprises such as 
railroads, street car lines, interurban lines, manufacturing plants of ail 
kinds, with rapidly moving machinery, usually hazardous, with the 
dangerous invisible electric current of high voltage, the agency of steam, 
geared with cogwheels, belts, pulleys, and other appliances, are killing 
and crippling tliousands and thousands of persons every year. This is 
so even when the employés are sober, attentive, and watchful, and is 
materially increased when such persons, or some of them, are négli- 
gent. This means poverty and distress, and is followed by charities, 
and too often fîlling the poorhouses and sanitariums. The man with 
an eye gone, a leg or arm ofï, or otherwise physically or mentally im- 
paired, has but a limited or no chance in life. This burden sometimes 
falls upon the injured person alone, sometimes on the wife, children, 
or parents, and often on the gênerai pubhc by increased taxation. Prés- 
idents, Congressmen, legislators, and men of eminence for years hâve 
been urging actual refonns in thèse matters, and the employés hâve 
been insisting upon relief. Ail persons know thèse things to be so, and 
the Hterature and debates for years hâve been devoted to the query 
as to the solution and remedy. The courts hâve not been lagging so 
much as retrograding in deahng with the subject. The time of the 
courts is consumed in listening to the harrowing stories, sometimes of 

®=»For other cases ses same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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truth and sometimes of perjury. Claim agents are busy from tlie 
hours of death or injury in locating and preserving the testimony that 
the corporation may be protected. The friends and lawyers and agents 
of the dead and injured are equally industrious. We often see adver- 
tisements in the press of "witnesses wanted to the occurrence." We 
hâve new words in the dictionary, but the new words "snitches" and 
"ambulance chasers" are of the simple and well-known language. Ver- 
dicts must be for twice the fair amount to be awarded as damages, so 
as to allow the "contingent fee" or the injured man, his vvidow, or 
children, must accept half the sum justly due. And thèse results are 
only obtained after years of litigation. Sickness, unavoidably out of 
town, urgent business in other courts, prolong the litigation. When 
judgment is at last obtained in favor of the one side or the other, ap- 
peals, certiorari, mandamus, and writs of error, one or ail, are sought, 
and then sometimes reversais, and then other delays. Sometimes ver- 
dicts are returned, and later on it is ascertained that the testimony was 
to meet the law of the case. Sometimes the verdicts are returned for 
only part of the sum that should hâve been awarded, and sometimes 
the verdict is followed by getting well so speedily as to be termed al- 
most miraculous. So that, regardless upon which side the greater 
wrongs occur, a question no one can décide, ail ought to concède that 
which is the truth, that the best the courts can do in many cases is 
frailty itself. Scmething like 30 per cent, of the time of the courts is 
taken with thèse cases, adding enormously to the expense of the tax- 
payers. So that if there is to be a remedy for thèse evils, and that 
remedy is limited to the courts, reforms more than paper reforms 
must be brought about. And such real reforms are well-nigh hopeless, 
if the past 30 years of judicial history is to be a criterion. 

To meet the burdens created by death and injury thus brought about, 
by public taxation, is to argue the question by idle talk. The people 
are now groaning under taxation. 

Damages not easily avoided must go into the cost of production and 
be borne by the consumers, and those readily avoided in some instances 
at least should be borne by him or it responsible therefor. But that 
aids but little because the question as to who is responsible is often a 
complicated and diiificult question and one not easily solved, and often 
solved by well-nigh a guess. 

[1] Nearly every foreign country has attempted to solve it by légis- 
lation, and 20 or more of the United States within a few years hâve 
enacted statutes for the purpose of aiïording a remedy. Some of thèse 
statutes bave been overthrown by the courts, and some bave been sus- 
tained as valid législation. The objections usually urged are those 
against impinging upon the liberty of contract, denying due process 
of law, and denying the right of trial by jui-y. The clause in our state 
Constitution providing that the right of trial by jury shall remain in- 
violate présents a serious and important question. It is hkewise an 
humorous objection, becaiise a trial by jury is seldom asked or de- 
sired by the employer of labor. But waiving the humorous phases, it 
is both important and necessary to at least briefly consider the con- 
stitutional objections. But in doing this I shall not review the great 
décisions on constitutional law, but vvill be content by analyzing this 



HAWKINS V. BLEAKLET 381 

statute. This is sufficient because ail agrée that the constitutional pro- 
visions can be waived. They are forced on no one, if both agrée to 
waive them. And this waiver can be by writing, or verbally done, or 
donc by common consent or acquiescence. 

The statute is one of much verbiage and prolixity of 51 lengthy sec- 
tions. But once and for ail it can be stated, and correctly stated, that 
under this statute every employer and every employé can hâve his day 
in court, and can hâve due process of law, and can hâve a jury trial if 
one or ail are desired. No one of thèse constitutional rights is denied. 
It is true that such can be had with some limitation on what has here- 
tofore existed, which limitations will presently be noted. Whether the 
parties are denied the fullest scope of the so-called hberty of contract 
is not longer argued vi^ith much seriousness by reason of the décision 
by the Suprême Court of the United States in the case f rom this state 
of Chicago, Burlington & Quincv Railroad v. McGuire, 219 U. S. 
549, 31 Sup. Ct. 259, 55 h. Ed. 328. 

[2] The first 22 sections of this lengthy statute fix the liability of 
the employer and the rights of the employé. A scale of compensation 
is fixed and made certain. Each party can corne within the statute or 
remain outside of the statute. Each party has his élection. Many of 
the States for many years hâve had statutes fixing the liability with 
précision in cases of death, and in no instance has any court held such 
statute invalid. And why a statute cannot fix with certainty the dam- 
ages to be allowed in case of the loss of an arm, leg, eye, or other in- 
jury, is not perceived, and counsel fail to state any légal or constitu- 
tional objection thereto. 

[3] But it is argued that, if the employer fails to elect to come with- 
in the statute and hâve the case tried and determined as heretofore, 
the employer cannot urge the défense of assumption of risks by the 
employé or contributory négligence. And yet each of thèse défenses 
first crept into the law by slight récognition and then grew and devel- 
oped by judicial décisions without the aid of législation. And it can- 
not be so that, simply because such became recognized as the law by 
judicial décisions, they cannot be abridged or denied by législation. 
The same is true of the doctrine of fellow servants. That doctrine 
never was affirmed by législation except impliedly, and impliediy only 
bcause of législative action denying such a défense as to railroads and 
some other hazardous employments. Ail lawyers know that the 
court-made rule in lowa, for a long time maintained but against the 
decided weight of authority, is that the injured person must show that 
he was without fault or négligence. Most of the appellate courts 
hold otherwise, holding that it is a défense only. United States courts 
sitting in lowa, as well as in ail the other states, hold that it is défen- 
sive only and requires the défendant to show by a prépondérance of 
testimony that the injured man or deceased contributed to the injury. 
For a long time many of the states had the rule of comparative négli- 
gence, and now in some instances lowa has such a rule. But ii; none 
of thèse matters is there any vested right for or against any of thèse 
défenses or burdens placed upon the plaintiflf. They closely belong to 
or inhere in police régulations for the préservation of life and limb and 
are within the législative powers of the state, and in Interstate com- 
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merce matters within the powers of Congress. The décisions of ap- 
pellate courts, the Suprême Court of the United States included, are 
récent and well known by the profession. It is true that, if the parties 
elect to corne within the statute, they must do so by notice or by ac- 
quiescence. This is attended with some formalities, but that is a ques- 
tion of détail and poHcy alone belonging to the Législature and outside 
the province of the courts to either regulate or condemn. 

[4] The next 18 sections of the statute relate to the appointaient 
of a commissioner, an office now held by the défendant Garst. Un- 
der his direction arbitrations are brought about. Arbitrations ex- 
isted at common law, and they are allowable under the lowa statute. 
The conclusion and award of an arbitrator can be enforced by judicial 
proceedings. There is nothing new about ail this. And thèse arbi- 
trations are agreed to under this statute either by spécifie agreement or 
by acquiescence. 

[5] The remaining nine sections of the statute relate to insurance to 
cover liabilities for damages. The Chicago, Burlington & Quincy 
Railroad Company for years had a scheme of insurance which, if re- 
sorted to by the injured employé, was a bar to a recovery by an action 
in court. Finally that scheme was condemned by lowa législation, and 
the statute prohibiting it was sustained by the United States Suprême 
Court, affirming the lowa Suprême Court in the McGuire Case, herein- 
before referred to. The insurance scheme was held lawful by the 
lowa Suprême Court in a number of cases prior to the adoption of the 
législation referred to. And now we hâve additional législation al- 
lowing the very thing condemned by the prior législation. And so it is 
that no constitutional objection can be made to the la test législation. 

Nearly ail of the objections to this statute are argued f rom the stand- 
point of morals and propriety and policy. As of course those were 
questions for the Législature. This statute may hâve, and no doubt 
does hâve, many objectionable features; but that it is a statute with 
right tendencies I hâve no doubt. And ail such législation is a matter 
of growth and development, and in the end when mature, as it ought to 
be and quite likely will be, bénéficiai results will be obtained. At ail 
events, this législation cannot bring forth worse results than we now 
hâve as to thèse matters by court procédure. And still further, and in 
no event, can courts condemn the mère policy or proprieties of the 
law. I find no constitutional objections to this measure. 

Defendant's motion will be sustained, and the case dismissed, with 
préjudice. 
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THE RANDWYCK. 

(District Court, D. Maryland. February 3, 1915.) 

Shipping ®=>126 — LiABiLirr of Vessel — Loss of CAaao thbotjgh Négli- 
gent Delivery. 

A steamship, although entitled by the terms of the blU of lading to de- 
Uver a part cargo of kanit in bulk from her deck, undertook for mutiial 
convenlenee to deliver it overside through a chute on the deck of a scow 
furnlshed by tbe shipper. She sent two men on the scow to trim. Wheii 
partly loaded the scow Usted, then turned over, and ail the cargo loaded 
thereon was lost. The évidence! tended to show that the scow did not 
leak. Ileld, on the évidence, that the cause of the capslzing was the 
fallure to keep the cargo trimmed properly or with suflicient rapidity as 
it came aboard, and that the ship was llable for the loss to the shipper. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig; §§ 461-464 ; Dec. 
Dig. ®=5l26.] 

In Admiralty. Suit by the Piedmont-Mt. Airy Guano Company 
against the steamship Randwyck and the HoUand-American Line, own- 
er thereof . Decree for libelant. 

Arthur D. Foster, of Baltimore, Md., for libelant. 
John B. Deming and W. Thomas Kemp, both of Baltimore, Md., 
for respondents. 

ROSE, District Judge. The Piedmont-Mt. Airy Guano Company is 
the libelant. It will be called the shipper. The steamship Randwyck 
belongs to the Holland- American Line. It will be spoken of as the 
ship. At Rotterdam the shipper delivered to it for transportation to 
Baltimore 557 bags of potash and 214,172 kilograms of kanit in bulk. 
By the bill of lading the merchandise in question was to be "delivered 
from the ship's deck (where the shipowner's responsibility shall cease)." 
It was further therein provided that the ship should be free from lia- 
bility arising from fault of stevedores in its service. Upon the ar- 
rivai of the ship at Baltimore, the shipper, on Friday morning, Decem- 
ber llth, sent a lighter or scow belonging to it alongside the ship. On 
the early morning of Saturday some 27 bags of potash' were put upon 
the scow. Nothing further was transferred to it until about 9 :S0 Sat- 
urday night. By that time ail the rest of the ship's cargo had apparent- 
ly been discharged. In the next five hours some 150 tons of kanit and 
80 additional bags of potash were put upon the scow. At about 3 
o'clock on Saturday morning it turned over against the ship with such 
force that the house which covered nearly the whole of its deck was 
swept ofï by the impact. The turning movement continued until the 
scow floated bottom upwards. The potash and kanit on board were 
a total loss. It is not disputed that by the injury to the scow and the 
destruction of the merchandise upon it the shipper was damaged to 
the amount of $5,249.18. This sum it seeks to recover from the ship. 

For the discharge of the kanit a chute was slung over the ship's side, 
its lower end passing through the hatch or doorway in the top and 
side of the scow. The kanit was hoisted out of the ship's hold in 

®=^For other cases eee same toplc & KEY-NUMBi:a In ail Key-Numbered Dleasts & Indezei 



384 220 FEDERAL REPORTER 

huckets which held about a ton each. Thèse buckets were emptied 
imo me chute, down which theii- contents ran, and from the lower end 
of which ihe kanit fell on the scow's deck. The ship kept two men on 
thc scow to trim the cargo as the chute dehvered it. When as great a 
weif^ht of kanit as it was désirable to place on one portion of the scow 
liad been put upon it, the opération was suspended until the scow was 
moved by those in charge of the ship to such a position that the chute 
would discharge through another hatchway. 

The shipper says that the accident was the direct resuit of the négli- 
gent manner in which the kanit was transferred from the ship to the 
scow. It produces on its behalf only one witness, who was présent 
when the scow capsized. He is its employé — a colored man in charge 
of the scow. He testifies that, when as much weight as he thought 
could with safety be put on one end of the scow had come aboard of 
it, he asked to bave the scow moved. He was told it would be moved 
later. He had to ask a second time before the removal was made. He 
says he called the attention of those on the ship to the fact that the 
chute was too short, in conséquence of which ail the kanit fell on that 
side of the scow ncarest the ship. The kanit was damp, and in that 
condition will not trim itself. He noticed the scow was listing, and 
that the two trimniers were not able to handle it fast enough for safety. 
] Te asked for more men, but the "boss" told him "he didn't hâve any- 
body else to put aboard to get her on her feet." The scowman took a 
lamp and went down below to see if the scow had sprung a leak. He 
could find no water. He went along one side of the hold of the scow 
and could find no leak. Before he could go along the other side there 
was an alarm. He hurried to tell the man on the ship, but before he 
could get to him the scow had listed nearly on the ship. He hoUered 
"to put some men," and told those on the ship "to stop pouring the stuff 
on board," but they kept on and the scow turned over. 

If the story be true, the liability of the ship would seem to be clear. 
It might bave required the shipper to accept delivery on its deck, but 
for the mutual convenience of both parties it preferred to deliver on 
board the lighter. In doing that, as in doing anything else, it was 
bound to use reasonable care to prevent injury to the property of an- 
other. The first section of the Harter Act prevents it from exempting 
itself from liability for négligent delivery. The ship asserts, however, 
that the story of the scowman is untrue. The foreman of stevedores 
says that no complaint was made to him that the chute was too short, 
and in point of fact it was long enough, that no request for additional 
trimmers was ever made, and the scow was moved as soon as he was 
asked to move it. The night superintendent of the HoUand-American 
Une confirms the foreman as to the length of the chute and generally 
on other points, although, as he was not always on the ship, the weight 
of his corroboration as to matters other tlian the length of the chute 
is not great. The deckman and the winchman testify that they did not 
hear any such complaint as the scowman said he made. 

The ship claims that the scowman's testimony as to what happened 
is discredited by admissions made by him immediately after the acci- 
dent. He was questioned by the night superintendent already men- 
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tioned. Two other persons were présent, viz., the foreman of steve- 
dores before ref erred to and a customhouse inspecter. The latter is a 
disinterested witness. He says: 

ïhe night superlntendent asked, "What made the scow turn over?" The 
scowinan replied, "I don't know." He was asked, "Was she being loaded 
properly?" He replied, "Yes, sir." Then followed the question, "Well, was she 
leaking?" and the answer, "I do not know, sir." To the interrogatory, "What 
do yen think made it turn over?" he replied, "I do not know, sir." Then the 
superintendant said: "I ne ver like to load a scow unless the scowman is prés- 
ent for that reason. Then if there is any complaint why she is not being 
loaded right, or anything like that, he can say so." 

The only significant thing in this conversation would be the scow- 
man's assent that she was being loaded properly. When the superln- 
tendent cornes to tell the story of the same conversation, he says : 

He asked the scowman, "Captain, was your scow trimmed right?" and re- 
ceived the reply, "Yes, sir." The witness then said, "Xou must hâve sprung 
a leak," and the scowman replied, "It must hâve been something, because the 
water was in her ; she must hâve sprung a leak mighty quiek." 

The foreman of the stevedores gives still another account. He says : 

The superintendent asked if the scow was leaking. The scowman said he 
did not know. He was asked, "Is there any water in it?" He answered, "A 
Uttle." To the question, "Well, is she leaking?" he said: "I don't know, sir. 
Well, that is not the first time she turned over. She turned over twice before. 
The scow can go, but I hâve got a $15 overcoat aboard, gone down with her. 
The scow is level. It could not be trimmed better than it was." 

The scowman admits that there was a conversation at which the other 
three persons were présent. According to him, the superintendent ask- 
ed him why the scow turned over. He replied, "The scow was on an 
even keel." Then the superintendent said, "She must hâve sprung a 
leak," to which the scowman replied, "No." The superintendent there- 
upon asked, "Then you want to say that we loaded the scow ail right ; 
that she was on her feet when she turned over?" to which the scow- 
man answered, "That is a hard matter for me to say." He specifically 
dénies that he said the cargo was trimmed ail right. 

Thèse différent versions of the conversation show how unsafe it is 
greatly to rely on the recollection of hearers as to the précise things 
that are said on such occasions. The scowman testifies that he never 
said that the scow had turned over twice before. It seems to be satis- 
factorily established that the scow had never turned over before at 
ail. The customhouse inspecter, who was présent at the conversation, 
says that the scowman said he did not know she was leaking. The su- 
perintendent testifies that he said that "there was water in her ; she 
must bave sprung a leak very quick." 

In such times of excitement witnesses who put questions and are 
anxious to hâve particular answers are exceedingly likely to construe 
silence or noncommittal replies as assents to their views. On the 
whole, I am not disposed to think that the scowman said anything at 
that time which materially, if at ail, affects the weight to be given to 
his testimony in court. He impressed me quite f avorably. Yet, in view 
of the fact that he was contradicted on each of several vital points by 
two or more witnesses, I should feel constrained, if the évidence stop- 
220 F.— 25 
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ped there, to hold that the libelant had not established its case by the re- 
quired prépondérance of proof. 

But there is other testimony, and that of a very significant nature. 
The scow overturned. It had been used for some years, and apparent- 
ly had never met with an accident before. There was nothing in the 
weather conditions or in any extraneous influences to which it was at 
the time subjected to account for what happened. It seems to be cer- 
tain that it capsized either because it sprung a leak or because the cargo 
was improperly placed upon it. It admittedly was not overloaded. The 
testimony that it could not hâve sprung a leak is quite conclusive. On 
the day upon which it turned over, an experienced marine surveyor 
and insurance adjuster saw it floating in the dock. He testifies that 
its huU was so far eut of water as to convince him that a great deal of 
air still remained in it, which would not hâve been the case had the 
disaster been caused by a leak. The scow was righted and taken to 
the shipyard and placed upon a marine railway. It was there survey- 
ed by the witness last mentioned and by another, an equally experienc- 
ed représentative of the ship. They agreed that they could find no leak 
in her ; that the only damage to her was such as naturally resulted 
from the contact of her upper works with the side of the ship as she 
turned over. 

The ship suggests that some of her seams, which were above watei 
when she was light, might hâve under thèse conditions opened ; that 
when a load was placed on her those seams went under water, and 
that the lighter fiUed, but that so soon as her timbers and planking be- 
came wet they again expanded and closed the seams. Conceivably such 
a thing may happen. There is not a shadow of évidence that in this 
case it did. She remained in the shipyard for some three weeks, of 
course without any cargo on board, and yet it was not found neces- 
sary to caulk any of her seams. Under this state of the proof, the 
probability, if not the possibility, of the accident having been due to any 
leak would appear to be efïectually disproved. The story of the scow- 
man, if true, accounts fully for what happened. There was nothing 
in his manner or appearance to make me think that it was not true. 

It follows that the ship is liable for the damage done the shipper. 
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Ex parte BUN CHEW. 
(District Court, S. D. California, S. D. January 11, 1915.) 

1. Amens <S=»,'î2 — Depobtation — Review bt Courts. 

The court on habeas corpus has no authoiity to set aslde or InvalWate 
an order of déportation, where tlie allen lias been given a fair hearing 
by the departmental officiais pursuant to its rules, and ttiere has been no 
manifest al)use of discrétion by such officiais In arriving at the conclu- 
sion that the alien should be deported. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 84, 92, 93-95; 
Dec, Dig. <S=>32.] 

2. Aliens ®=>32 — Depoktation — Sufficienct of Evidence. 

In a proceeding to déport a Chinese person, who claimed to bave re- 
sided continuously in the United States for a number of years, and who 
was in possession of a certiflcate of résidence, évidence held so whoUy In- 
sufflclent to show that he entered the United States lu violation of law 
as to render the conclusion of immigration officiais that be should be de- 
ported a manifest abuse of discrétion. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95; 
Dec. Dig. <®=>32.] 

3. Aliens ©=>32 — Déportation — Country to Which Alien Should be De- 

ported. 

Under Immigration Act Feb. 20, 190T, c.'1134, 34 Stat. 898 (Comp. St. 
1913, § 4269) § 20, providlng that any alien entering the United States in 
violation of law shall be taken into custody and deported to the country 
whence he came at any time within three years after his entry, a Chi- 
nese person entering the United States from Mexico after being tem- 
porarily domiciled therein is properly deported to China, the country 
from which he originally came. 

[Ed. Note. — For other cases, see Allens, Cent Dig. §§ 84, 92, 93-95; 
Dec. Dig. ©=>32.] 

Habeas corpus proceeding by Bun Chew. Petitioner discharged. 

Frank Stewart, of Los Angeles, Cal., for petitioner. 
Albert Schoonover, U. S. Atty., and H. R. Archbald, Asst. U. S. 
Atty., of Los Angeles, Cal., for respondents. 

BLEDSOE, District Judge. This is a proceeding in habeas corpus 
to test the validity of an order of déportation issued by the Secretary 
of Labor, and directing that the petitioner herein be deported to 
China, the country whence he came originally, because of the fact that 
said petitioner is unlawfully within the United States, in that he en- 
tered in violation of section 36 of the Immigration Act, "thereby en- 
tering without inspection." 

It is the fact that the petitioner is a subject of China, and not a 
citizen of the United States; and it is also the fact that at the time 
of his arrest he was in possession of the certiflcate required by law to 
be possessed by Chinese laborers. I hâve had occasion lately to con- 
sider the jurisdiction and functions of the District Court of the United 
States on habeas corpus in déportation proceedings such as this, and 
my views and conclusions with respect to the function of the court in 
the premises are set forth at some length in an opinion lately filed by 
me in the Matter of Iwata, 219 Fed. 610. 

<S=3P>r otlier cases see sama topic & KEY-NUMBER in ail Kejr-Numbered Digesta & Indexe» 
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[1] As therein suggested, this court, under the law, bas no authority 
to set aside or invalidate an order of déportation, where the alien lias 
beèn given a fair hearing by the departmental officiais, pursuant to its 
rules in such cases made and provided, and where there has been no 
manifest abuse of discrétion by such departmental officers in arriving 
at the conclusion that the alien in question should be deported. Low 
Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165. 

[2] Indulging in every intendment in favor of the validity of the 
order involved herein, I can corne to no other conclusion than thaï the 
immigration officers were guilty of a manifest abuse of discrétion in 
concluding, upon the évidence adduced before them and incorporated 
into the record herein, that the alien had entered the United States 
in violation of section 36 of the Immigration Act. 

The évidence shows without any question or claim of doubt that the 
alien first came to this country a good many years ago, and that when 
arrested he was possessed of a certificate of résidence dated in 1894. 
By his own admission he made a short visit to China about 14 or 15 
years ago, which would be about 1900. His évidence and that of others 
in corroboration thereof was to the effect that he had resided since that 
time in and about Hanford and Visalia, in this state, and that he had 
at no time departed from the United States during this last-mentioned 
period; that at the suggestion of his brother, about the beginning of 
this year, he had gone down to Phœnix, Ariz., had remained there 
some few days, and thereafter journeyed on foot to Tucson, y\riz., 
at which place he entered a freight car, and some time thereafter (the 
précise time not being shown by the record, but presumably a short 
time prior to the inception of the déportation proceeding) he was dis- 
covered in the freight car and removed therefrom. 

There is nowhere in the entire proceeding any évidence which squints 
at the discovery or observation of the alien at any place along or close 
to the border of the United States. There is no testimony of any sort 
coming from any person that he crossed such border into the United 
States. The only feature or fact in the record which may be said 
to ofifer the slightest suggestion that the alien, having at one time 
been in a foreign country, to wit, Mexico, must therefore perforée 
hâve subsequently entered the United States, centers about tvvo state- 
ments incorporated into the record, purporting to come from two more 
or less distinguished citizens of the repuDlic of Mexico. Thèse state- 
ments, apparently signed, although not sworn to, and dated the lat- 
ter part of March, 1914, affirm on the honor of their respective makers 
substantially that said citizens were well acquainted with a certain in- 
dividual, whose name was to them unknown, but who they aver was 
the identical individual whose photograph was shown to them, which 
photograph bore upon the back thereof the words "Bun Chew," the 
name of the petitioner herein; that the aforesaid individual lived in 
Agua Prieta, Mexico, "for about two years, and until about three years 
ago, engaged in a Chinese restaurant." 

There is no évidence in the case serving in any form or fashion to 
identify Bun Chew, the petitioner herein, as the man whose photo- 
graph was shown to thèse citizens of Mexico, and no évidence or cir- 
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cumstances from which it could be inferred that, even if the photo- 
graph of the individual thus exhibited was that of a "Bun Chew," such 
individual was the same Bun Chew as is now by the Department of 
Labor sought to be deported to China. It is common knowledge that 
many différent Chinese are known by the very same name ; therefore, 
in my judgment, there can be in an instance of this sort no presump- 
tion of identity of person because of identity of name. So, also, as 
above suggested, the fact that the record fails to disclose or even give 
a hint that this was in truth a photograph of the ahen hère in question 
takes from the statements of the individuals mentioned whatever force 
such statements were probably intended to carry, and ail the probative 
force which would, under proper circumstances, be accorded to them 
by the court. 

Unless it can be said that the orders of the department of Labor 
in déportation proceedings, apparently acting within the scope of their 
authority, are to be held conclusive and impregnable to attack in a 
proceeding of this sort, irrespective of the want and absence of évi- 
dence and facts tending to support the conclusions reached by the De- 
partment, this petitioner herein should be awarded his liberty, and 
absolved, not only from the stigma placed upon him, but also from 
the unjust interférence with his freedom of action. 

True it is that there are some évasions, and perhaps contradictions, 
in the testimony of the alien and of those called in his behalf ; but 
thèse become of no conséquence in the face of a total failure of proof 
with respect to the sole unlawful act charged against him. 

[3] Complaint is also made in that he was ordered deported to 
China, the country whence he came originally; the contention being 
that, under the claim of the government that he came to the United 
States last from Mexico, in the event of his déportation at ail he 
should be deported to that country, that being the country "wheiice 
he came." Section 20 of the Immigration Act. With respect to this, 
however, it is clear to me that the phrase above quoted refers to the 
country from which the alien originally came, and not to some other 
country from which, he being temporarily domiciled therein, he came 
immediately to the United States. 

The warrant of déportation in this case being in excess of the juris- 
diction of the Department of Labor, it is insufficient authority where- 
by to detain or déport the alien in question, and he is therefore entitled 
at this time to his discharge from such custody and détention. 

It is so ordered. 
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VTJJIC et al. v. YOUNGSTOWX SHEET & TTJBE CO. 

(District Court, N. D. Ohio, E. D. June 19, 1914.) 

No. 8863. 

Ambassadors akd Consuls ®::^.5 — Powees and Duties— Right to Receive 
MoNETs Due tjkder Woekmen's Compensation Act. 

Ilnder the Austro-Hungarian constitution, oonsular régulations, and 
laws, a consul of tliat country is, vvithln his district, the standing, fuU.v 
authorized, and qualified Personal and immédiate représentative for ail 
purposes of a citizen of his country, residing at home, having any in- 
terest to be cared for wlthln the consular district, and without a spécifie 
iwwer of attor]iey he is entitled to receive nioneys due citizens and rési- 
dents of his country under the Workmen's Insurance Act of Ohio (Act 
June 15, 1911 [102 Ohio Laws, p. 524]), unlcss the party called upon to 
make paymeut has reoeived notice that the persons entitled to payment 
hâve specitieally and uumist.-ikatily selectcd, through a power of attor- 
ney. soine other représentative. 

[Ed. Note. — For other cases, see Ambassadors and Consuls, Cent Dig. 
§§ 12-15; Dec. Dig. ©=j5.J 

At Law. Action by Nevena Vujic and others against the Youngs- 
town Sheet & Tube Company. Judgnieut for plaintiffs. 

Reed, Eichelberg-er & Nord, of Cleveland, Ohio, for plaintiffs. 
liine, Kennedy & Manchester, of Youngstown, Ohio, for défendant. 

KILLITS, District Judge. Dusan Vujic, a citizen of Austria-Hun- 
gary, was killed while in the employ of the défendant, leaving Nevena, 
his wife, and Victomir, his infant son, his next of kin, who remain in 
the old country. The décèdent lost his hfe under circumstances which 
entille the next of kin to the benefit of the provisions of the Work- 
men's Insurance Act of Ohio; the défendant having paid to the In- 
dustrial Commission of the state of Ohio the insurance premium in 
that behalf as provided by law. 

Suit was brought by Ernest Ludwig, consul for Austria-Hungary, 
as the ofFicial représentative and next friend of the beneficiaries. By 
answer it is admitted that the beneficiaries are entitled to receive com- 
pensation under the law of the state and that that amounts to the sum 
of $2,984.78. But the question is raised whether the consul is qualified 
to receive the payment of this sum by way of discharge of the ob- 
ligation, without receiving from the beneficiaries a proper spécial au- 
tliorization therefor. 

The extent of the right of consuls in this country to intervene re- 
specting the estâtes of deceased citizens of their respective countries, 
and to take part in the administration thereof, has been definitely es- 
tablished by the décision of the Suprême Court in the case of Rocca v. 
Thompson, 223 U. S. 317, 32 Siip. Ct. 207, 56 L. Ed. 453, and it is 
unnecessary to consider other décisions which are collated and com- 
mented upon in that. The Attorney General of Ohio has rendered an 
opinion to the Indnstrial Commission adverse to the right of this partic- 
nlar consul, Mr. Ludwig, to acquit the commission in circumstances 

(g;::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Inde-ïes 
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similar to those at bar, without spécial autborization from tbe ben- 
eficiaries residing abroad, and in that opinion, se far as it goes, anc 
upon the facts on which it is based, we are inclined to concur. 

The Ohio law is so drawn as to require for safety the distributive 
shares of beneficiaries to be paid directly to the beneficiaries, or to 
such unquestionable représentatives of them, that there will be the 
least opportunity for a diversion of the compensation from the spécifie 
appHcation designed by the statute. It is obvious, as suggested in the 
Attorney General's opinion, that the analogy between the question of 
taking care of the administration of a deceased national's estate by 
the consul of his country and the right of the consul to receive distribu- 
tion of an estate is not very close. The Attorney General and this 
court join in recognizing, however, the convenience and the certainty 
of distribution through officers of unquestioned integrity of the com- 
pensation to beneficiaries which would foUow if existing circumstances 
vvarranted the claim of the consul. 

Examining ail the cases and the discussions therein contained (for 
citation of which we refer to the opinion in Rocca v. Thompson, supra, 
except that the case of In re Holmberg's Estate [D. C] 193 Fed. 260, 
is not therein considered) and reflecting on the demands of international 
comity, as well as the texts of treaties, we hâve considered that involved 
in this question was a détermination as far as possible of the exact 
functions of the Austro-Hungarian consul respecting his relation to 
people of his country residing at home, to détermine whether or not 
the law clothes him with the same character of conclusive personal 
représentation that would ensue if he were specifically clothed for this 
particular case with power through a power of attorney executed by 
the beneficiaries ; for it is conceded by the défendant, the Youngstown 
Sheet & Tube Company, and by the Attorney General in his opinion, 
ihat payment could safely be made by the Industrial Commission to 
the consul on a spécifie power of attorney. 

In the old case of The Bello Corrunes, 6 Wheat. 152, 5 L. Ed. 229, 
cited by the Attorney General pertinently to the point that, upon the 
facts discussed in his opinion, there was no authority in the consul 
to act without spécifie authority in the receipt of distributive shares, 
the Suprême Court, on pages 168-169 of the opinion, say that the 
long and universal usage in this country bas sanctioned the exercise 
of the right of a consul to intervene to protect the interests of 
nationals in this country, and that it is impossible that any evil or any 
inconvenience can flow from such practice. In Rocca v. Thompson so 
much of the authority of The Bello Corrunes has been modified, as 
we consider thèse cases, to the end that where some peculiar state law 
is in the way, such as the act of California, providing for a public ad- 
ministrator, the consular right must lose its préférence. However, the 
court in its opinion in The Bello Corrunes says : 

"Whether the powers of the vice consul shall, in any instance, extend to the 
right to receive, in his national character, the proceeds of property libeled 
and transferred into the registry of a court, is a question resting on other 
principles. In the absence of spécifie powers given him by compétent author- 
ity, such a right would certainly not be recognized." 
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Has the Austro-Hungarian consul spécifie povvers pertinent to the 
question before the court given him by compétent authority? There 
havc been stipulated into this record for this court's information trans- 
lations of and a compendium of the provisions of the Austro-Hungarian 
constitution, the consular régulations of the dual monarchy, and the 
lavvs thereof bearing upon the matter before the court. Without quot^ 
ing from thèse laws we make this summary of their provisions: 

Ail diplomatie and commercial représentation abroad is under the 
control of a ministry of foreign affairs, having complète représenta- 
tive authority for both the kingdom and the empire ; that the consuls 
are charged specifically with the duty of representing the interests in 
the districts to which such consuls are accredited of ail citizens of the 
dual monarchy residing in the home country, and to take charge of 
any money and valuables of any kind whenever necessary and incidental 
to their intervention in the estâtes of citizens of their country, and 
specifically to coUect and dispose of distributive shares of estâtes and 
balances due in the settlement of the afïairs of their nationals in the 
countries to which they are accredited. 

The provisions of thèse laws and régulations are so ample, and 
drawn to cover such a variety of circumstances, that they leave the 
court no other alternative than to assume that the consul of the dual 
monarchy within his district is the standing, fully authorized, and quali- 
fied Personal and immédiate représentative, for ail purposes, of a citi- 
zen of his country, residing at home, having any interest to be cared 
for within the consular district, and that this authority is so complète 
and so unmistakable that a spécifie power of attorney from a home- 
residing citizen of his country, for whom he assumes to acf hère, is 
neither necessary to strengthen it nor capable of adding any additional 
force ; that this power should be recognized in precisely such cases as 
that before us, unless, prior to an acceptanee of it, the party called upon 
to recognize it should hâve received notice that the principal had spe- 
cifically and umnistakably selected, through a power of attorney, some 
other représentative. 

We are of the opinion, therefore, that for the Industrial Commis- 
sion of Ohio to pay over to Mr. Ludwig, as Austro-Hungarian consul, 
the amount agreed to be due the widow and infant son of Dusan Vujic, 
deceased, there is not only clear authority of law, but that so to do 
would meet every requirement of the Ohio law under considération, 
and that the consul should be recognized in this instance as a repré- 
sentative of Nevena Vujic and Victomir Vujic, clothed with as full 
power and authority in the premises as if he had indeed their particu- 
lar powers of attorney. 
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WAT.KER V. UNITED STATES LIGHT & HEATING 00. 
(District Court, S. D. New Xork. February 4, 1915.) 

COBPORATIONS <3=>557 — RECEIVEES — APPOINTMENT — DiFFEBENT DiSTMCTS— De- 

FEKSES. 

Where receivers liad been appointed for a corporation In the Western 
district of New York, where the corporation had Its domicile and most of 
its property, in a suit by a trust company, which was net a judgment cred- 
itor, acting for ail the corporation's creditors, In which the corporation 
admltted its inability to pay its debts and raised no objection that com- 
plainant was not a judgment créditer, it could not successfuUy raise such 
objection in a similar suit in the Southern district of New York by an- 
other simple contract créditer to bave the same persons appointed re- 
ceivers in that district, in order to collect claims of the corporation lo- 
cated there. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2227, 2228, 
2230-2236 ; Dec. Dig. ®=>557.] 

In Equity. Suit by Guy M. Walker against the United States Light 
& Heating Company. On application for appointment of receivers. 
Granted. 

Bonynge & Bonynge, of New York City (Harold S. Deming, of New 
York City, of counsel), for complainant. 

Dos Passes Bros., of New York City (Louis S. Posner, of New 
York City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. The complainant brings 
his bill in the Southern district of New York and moves for the ap- 
pointment of receivers. The complaint is by a citizen and résident of 
the state of New York against a corporation organized under the L,aws 
of the state of Maine. It allèges that the défendant corporation bas a 
large manufacturing plant at Niagara, in the Western district of New 
York, and also bas merchandise and manufactured product in the 
Southern district of New York, and further is the owner of varions 
claims and rights of action against résidents therein. The complaint 
sets forth that heretofore the Central Trust Company, a creditor of 
défendant, filed its bill of complaint in a suit against the défendant in 
the United States District Court for the Western District of New 
York, and that défendant filed its answer to said bill in that court, 
admitting ail the several allégations thereof. A copy of the bill of 
complaint by the Central Trust Company is annexed to the complaint 
in this cause, which was sworn to July 20, 1914, and alleged that the 
défendant was unable to meet its obligations, and that unless a receiver 
was appointed and the opération of defendant's plant kept intact, great 
loss would be inflicted upon the creditors, since the défendant had then 
no money to pay its obligations which had matured, and had no rea- 
sonable hope of fînding assistance from any quarter. In accordance 
with the reUef prayed for in the bill, Messrs. James O. Moore and 
James A. Roberts were appointed receivers by Judge Hazel in the 
United States District Court for the Western District of New York 
"of ail the property and assets, real, personal, and mixed, of whatever 

Ê=»For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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kind and description and wlieresoever situate, owned by the above- 
named défendant," and thèse receivers hâve duly qualified. 

The bill of complaint in the case at bar allèges that the receivers 
hâve raised a question as to their right to sue in any other district 
than that wherein their appointment was made, and hâve requested 
the complainant to institute this suit to move for their appointment in 
order particularly that they may enforce the causes of action above 
referred to against résidents of tliis district. The complainant in this 
suit, like the complainant in the suit in the Western district of New 
York, is not a juds^ment creditor. It is to be noted, however, that the 
défendant in the former suit appeared generally and filed an answer to 
the bill of complaint, admitting the truth of ail the allégations therein 
contained, that that suit is pending, and that the receivers were ap- 
pointed in pursuance of the prayer for relief in that complaint, and 
that the défendant in its duly verified answer in that suit "joins in 
the prayer thereof." 

Under thèse circumstances, I think that the défendant should not 
be permitted to corne into this court and urge that receivers should 
not be appointed because the plaintiff hère is not a judgment creditor. 
The complaint in the suit brought by the Central Trust Company in 
wliich receivers hâve already been appointed, states that the Central 
Trust Company "brings this its bill of complaint on its behalf and on 
behalf of ail other creditors of tlie United States Light & Heating 
Company, défendant, who may hereafter join in the prosecution of this 
suit against the United »States Light & Heating Company." That suit 
was, therefore, directly in aid of the complainant in the case at bar, if 
he is, as he allèges himself to be, a creditor of the défendant corpora- 
tion. In that suit the défendant corporation admitted by its answer. 
verified by its secretary and treasurer in an affidavit which states that 
lie executed the answer "pursuant to the authority and direction of 
the board of directors," ail the allégations of the complaint, and joined 
in the prayer for relief, which contained, among other things, and, 
indeed, as the principal relief asked for, the appointment of receivers. 

I think, under the circumstances, that the défendant should not be 
iieard in another suit brought in this district for the purpose of col- 
lecting outstanding claims belonging to the corporation to take the posi- 
tion that the bill will not lie because the complainant is not a judgment 
creditor. The adjudication in the other suit that receivers should be 
appointed, made with the consent and at the request of the défendant 
corporation, amounts, I think, to a decree had upon the complaint in- 
stitutcd by a creditor who had no judgment for the benefit of ail other 
creditors, to the effect that the case was a proper one for a détermi- 
nation of ail claims by a court of equity and that a receiver was neces- 
sary. In the cases of Sage v. Memphis, etc., R. R. Co., 125 U. S. 361, 
8 Sup. Ct. 887, 31 L. Ed. 694, Scott v. Neely, 140 U. S. 106, U Sup. 
Ct. 712, 35 L. Ed. 358, and re Metropolitan Receivership, 208 U. S. 
109 28 Sup. Ct. 219, 52 L. Ed. 403, it is said that the complainant must 
firs< hâve exhausted his remedy at law — in other words, must hâve a 
judgment establishing his claim — before instituting a creditors' bill 
unless the claim is acknowledged. 



IN BE BLANKENSHIP 395 

While the défendant may not hâve acknowledged in this suit the 
claim of the complainant, it has rendered the objection unavailable by 
already waiving it in the suit brought in the Western district of New 
York for the benefit of ail creditors including the complainant hère 
whenever he might choose to join in the prosecution. In otlier words, I 
do not think that the doctrine enunciated in the Suprême Court cases 
above referred to properly applies to a case where the complainant, 
although proceeding as he necessaril}' must by an original bill in ihe 
United States District Court, is in effect instituting an ancillary pro- 
ceeding. To be sure, the présent suit is what is known as a conserva- 
tion suit ; in other words, is not based upon the insolvency of the 
défendant, yet the reasoning of Judge Wallace, in the case of Sands v. 
E. S. Greeley & Co., 88 Fed. 130, 31 C. C. A. 424, though that was a 
case of insolvency, applies equally to the case at bar. He says : 

"When sucli an application Is marie, tlie court to wliicli it is addressed ex- 
eri.'ises its own origiual jurisdiotion. The decree in tlie court of the dom- 
icile of the corporation is évidence in e\'fei'y other state that the corporation is 
insolvent, and that a proper case exists in that state for the appointaient o£ 
a receiver, and it is to be respected accordin^ly, in obédience to the coustltu- 
tJoiinl provision whereby fuU faitli and crédit is to be given in each state 
to the records and judicial proceedings of every other state of the Union." 

Accordingly, I think the necessity and propriety of the relief herein 
;!.sked for has already been adjudicated in the Western district of New 
York, in a suit brought by the Central Trust Company for the benefit 
of itself and ail other creditors of the défendant, of whom the com- 
plainant is one. 

Judge Lacombe seems to hâve adopted this practice without opinion 
in the case of Bowker & Maloney v. Flaiglit & Freese Co., the original 
record upon appeal in the United States Circuit Court of Appeals in 
which case will be f ound in the bound volume of appeals in the Library 
of the Law Institute, being No. 3375. 

For the foregoing reasons, I hâve decided to appoint as receivers in 
this cause the same gentlemen selected by Judge Hazel in the suit 
brought by the Central Trust Company in the Western district. 



In re BLANKENSHIP. 
(District Court, S. D. California, S. D. January 25, 1915.) 

1. Limitation of Actions <S=»25 — Pkomissoet Note. 

A note due one day after date, to which the California law was ap- 
plicable, beeame barred by limitations four years after maturlty as pro- 
vided by Code Civ. Proc. Cal. § 337. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig SS 
113, 118-131; Dec. Dig. (5=25.] 

2. Limitation of Actions <g=»148 — Babked Debt — New Promise. 

Under Code Civ. Proc. Cal. | 360, providing that a new written promise 
will toll the statute of limitations, a writlng sigued by a debtor, acknowi- 
edging the existence of the debt, is suîlicient to toll the statute of limita- 
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tions, and make tlie debt enforeoable as from the date of such acknowî- 
edgment. 

lEd. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
597-603; Dec. Dig. «==>148.] 

3. Limitation of Actions iS=>lfi.5, 182 — Exi-i'ECT — Personal Defen.se — 

Pleading. 

Code Civ. Proc. Cal. § 337, providing that au action on any written <:oii- 
tract executed withln the state, etc., sliall be commenced withiu four 
years, does not bar the indebtedness, but the remedy only ; the right to 
interpose the défense being purely Personal to the debtor, and only avail- 
able by him if pleaded as a défense to suit brouglit. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §■; 
649, 676-680, 682, 695, 705; Dec. Dig. <S=oi65, 182.] 

4. Bankbuptcy ®=r>314 — Acknowi-edqmest of Barked Debt. 

Where a bankrupt, in contemplation of bankruptcy, wrote to hls sister, 
acknowledging the existence of an indebtedness to her which was barred 
by limitations, in order that she might share in his estate, she having no 
knowledge at the time of his insolveney or contemplated bankruptcy, sucli 
act was not a fraud ou his other creditors or on the Bankruptcy Act (Act 
.Tuly 1, 1898, c. 541, 30 Stat. 544),«and was effective to bar the statute of 
limitations and render the sister's claim provable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483-487, 489, 490; Dec. Dig. <®=3314.J 

In Bankruptcy. In the matter of bankruptcy proceedings of R. F. 
Blankenship. On pétition to review a referee's order allowing a claim 
in favor of the bankrupt's sister on a note due one day after date. Af- 
firmed. 

W. T. Craig and Carroll Allen, both of Los Angeles, Cal., for trustée. 
J. W. Hocker, of Los Angeles, Cal., for claimant. 

BLEDSOE, District Judge. [1] This is a review of an order of the 
référée in bankruptcy allowing a claim in the above-entitled proceed- 
ing. The question sought to be reviewed, and the only one urged by 
counsel for the trustée, representing the creditors, is very simple. It 
arises out of the f ollowing facts : 

The bankrupt in 1906, in considération of nioney borrowed by him, 
gave to his sister a promissory note for $1.200, due one day after date. 
Under the statute of Calif ornia (C. C. P. § ?>i7) this note became barred 
by the statute of limitations four years after maturity. It seems not 
to hâve been paid. In 1914, while insolvent, and while the sister of 
the bankrupt, from her knowledge of the facts, had good reason to be- 
lieve that the said bankrupt was insolvent, be addressed a communica- 
tion in writing to his sister, acknowledging the indebtedness, agreeing 
to pay it, and tendering a payment of $10 thereon on account. It is 
found by the référée, and thèse findings are not challenged, that the 
claimant, the sister, did not solicit the writing of the said letter, had no 
knowledge of the intent of the bankrupt in the vi'riting of it, and no 
knowledge of his then intent to file a voluntary pétition in bankruptcy. 
It is also found that the bankrupt, at the time of the writing of the let- 
ter in question, had decided to file a voluntary pétition in bankruptcy, 
that it was because of this that the letter was written, and that it was 
doue with the intent and purpose of renewing said note, in order tliat 
it might participate in dividends derived from his estate in bankruptcy. 

©SjFor other cases see same topic & KEY-NUMBER in ail Key-Kumbered Digests & Indeies 
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[2] Under section 360 of the Code of Civil Procédure of California 
and the décisions based thereon, it has been held that a writing signed 
by the party to be charged, containing an acknowledgment of the exist- 
ence of the indebtedness, is sufficient to take such indebtedness out of 
the opération of the statute of limitations and make it enfoi;ceable, as 
f rom the date of such acknowledgment. 

[3] The question in the case, then, simply stated, is whether or not 
an insolvent person, who is intending to go through bankruptcy, may 
make an acknowledgment of an existing indebtedness, the right to re- 
cover which is barred by the statute of limitations, so as to take the in- 
debtedness out of the opération of the statute, and permit it to become 
the basis of a provable claim in bankruptcy? In considering this ques- 
tion it must be kept in mind that the statute above referred to does not 
in itself bar the indebtedness; it merely bars the remedy. The right 
to interpose the défense of the statute is a purely personal one, and is 
not available by the debtor unless actually pleaded as a défense to suit 
brought. 

[4] The claim is made by the trustée, acting for the creditors, that 
the renewal or rehabilitation of a debt, under such circumstances, opér- 
âtes in fraud of the Bankruptcy Act, and constitutes such a préférence 
as would sufifice to render it void and of no effect. It is true it would 
seem, at first blush, as if the deliberate acknowledgment of an outlawed 
debt, under such circumstances, for the mère purpose of making it 
provable in bankruptcy, would be a fraud upon the rights of other cred- 
itors, whose claims had not been outlawed by the force of the statute, 
and in this regard in fraud of the gênerai object of the bankruptcy act. 
This, however, would be because of the assumption that in the doing of 
the thing inveighed against the bankrupt had thereby rendered a claim, 
otherwise unenforceable, enforceable against him. Such, however, 
could resuit only in the event that the bankrupt had already pleaded' the 
statute in bar of the indebtedness, or had determined so to do. 

If, as it m.ust be assumed is the case herein, the bankrupt had always 
intended to pay the just claim against him, and had determined upon 
suit brought not to interpose the spécial défense permitted by the stat- 
ute, then, in the making of the acknowledgment at the time it was made, 
in so far as his own personal attitude was concerned, he was not chang- 
ing his position either for the worse or otherwise. In this view of the 
case, it seems to me that his own conduct cannot be defined as in fraud 
of the Bankruptcy Act, and that, for that reason, the trustée of his es- 
tate should not be permitted thus to characterize it. The case is mucli 
différent, in my judgment, from one in which, for instance, an insol- 
vent person, after having defeated a claim, because of his plea of the 
statute, should thereafter, and in contemplation of bankruptcy, attempt 
to rehabilitate the claim, merely that the owner thereof might partici- 
pate as against other lawful creditors. 

I can find nothing in the Bankruptcy Act which prohibits the doing 
of the thing done herein, and under the assumption in which I hâve 
indulged hereinabove with respect to the motives actuating the bank- 
rupt I can iànd nothing in his own conduct worthy of censure. No au- 
thority in support of the claim of the trustée has been called to my at- 
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tention, save that of a décision of Judge Ray in tlie District Court of 
New York, reported as In re Banks (D. C.) 207 Fed. 662. I do not 
understand that décision, however, to hold that such an acknowledg- 
ment of an indebtedness as is herein under considération is either a 
préférence or a fraud upon the Bankruptcy Act. 

The claimant having surrendered the $10 payment and thereby purg- 
ed her claim of its preferential feature, the order of the référée is af- 
firmed. 



EDISON V. CONTINENTAL CHEMICAL CO. 
(District Court, S. D. New York. Noveuiber 30, 1914.) . 
No. 10-74. 

iNJUNCTioN ©=128 — Grounds — Wbokqful Use of NAjrE. 

Complainant held, on the évidence, eiititled to an Injunctlon rcstralulng 
défendant from usiui; bis namc and plcture, and a certificate over his 
name, alleged to bave been authorized by bim, on the bottles and cartons 
containing a médicinal compound. 

[Kd. Note. — For otber cases, see Injunctlon, Cent. Dlg. § 278 ; Dec. Dig. 
®=>128.] 

In Equity. Suit by Thomas A. Edison against the Continental 
Chemical Company. Decree for complainant. 

McCarter & English, Robert H. McCarter, and Conover English, 
ail of Newark, N. ]., for complainant. 

G. W. Weiffenbach, of New York City, for défendant. 

ROSE, District Judge. The complainant in this case is the well- 
known inventor. In 1879 he discovered or invented a préparation which 
he then thought would be useful as a neuralgia remedy. He made 
an application for a patent on it. While the application was pending he 
sold bis rights in the invention and in the patent to be issued for it to 
three persons, of wliom a man named McMahon was one. For some 
reason the patent application was abandoned at the instance, as Mc- 
Mahon testifies, of Edison. Défendant says that the latter agreed 
that, if the patent application was not prosecuted to issue, the product 
might be marketed under his name, with bis picture upon the wrappers 
or cartons of the bottle in which the mixture was offered for sale, and 
that a certificate reading, "I certify that this compound is made accord- 
ing to the formula devised by myself," should appear on each bottle 
or its wrapper. It is not claimed that there was any written contract 
to this effect. There is a formai agreement to assign the invention, 
and an equally formai Patent Office assignment of it. Edison absolute- 
ly dénies having made any other bargain than that contained in the 
original instrument, and in this respect I am satisfied that his testimony 
is accurate. 

McMahon and his associâtes formed a New Jersey corporation to 
exploit the remedy. The évidence satisfied me that ail the rights of 

<Sz:^FoT olher cases see same topic & KEY-NUMBER iu ail Key-Numbered Uigests & Indexfjï- 
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McMahon and his associâtes were assigned to this company in payment 
for its capital stock issued to them. That company was not a success. 
It dragged along its existence for some years, and then went into a 
receiver's hands. It was reorganized as a Maine corporation iinder a 
différent name. That was also a failure. Shortly before it abandoned 
business it gave an assignment of its rights or license to use them to 
a Chicago man, who organized another New Jersey corporation under 
the name of the Edison Polyform & Manufacturing Company, which 
undertook to market the product as Edison's Polyform, with his pic- 
ture and the certificate in question on the carton of the bottle. Edison 
promptly asked a New Jersey state court to enjoin ail use of his name 
in connection with the alleged remedy. For the reasons stated in an 
able and conclusive opinion by Vice Chancellor Stevens, the relief he 
asked was granted. Edison v. Edison Polyform & Manufacturing Ce, 
73 N. J. Eq. 136, 67 Atl. 392. 

That was in 1907, and nothing more was apparently heard of the 
medicine until May, 1912, when Mr. Burnstine, of counsel for the de- 
fendant, wrote Mr. Edison that his client, one Ferber, of New York, 
had been offered a one-third interest in the formula known as Edison's 
Polyform, together with the right to manufacture and sell the same 
with a certificate and design of trade-mark. He stated that the matter 
had been handed to him for investigation before closing, and he asked 
for any information that Mr. Edison might be disposed to give which 
would aid in determining the merits of the ofFer. He received a prompt 
reply that Mr. Edison denied the existence of any right to the term 
"Edison's Polyform," and that he would not permit the use of his name 
in connection with Polyform, or recommend the formula, and he was 
willing to litigate the question to any extent. After this explicit warn- 
ing, Mr. Burnstine's client proceeded to organize the défendant, and 
obtained an assignment of what is alleged to be McMahon's one-third 
interest in considération of 1,000 shares of stock in the défendant com- 
pany. The défendant thereupon put Edison's Polyform on the market 
in cartons which reproduced the old picture and the alleged certificate 
of Edison over the fac simile of his signature. Edison promptly in- 
stituted this suit. 

Unless Edison made the verbal contract alleged in the def endant's an- 
swer, the lutter has not on any theory a shadow of rigiit to do what it is 
doing, nor has it any unless some title remained in McMahon which he 
assigned to it. As already stated, I do not believe that any such con- 
tract as McMahon allèges with Edison was ever made. McMahon's tes- 
timony on the point is far too indefinite to establish that fact against Ed- 
ison's direct and positive déniai. I am also convinced that McMahon 
parted with whatever title be ever had more than a third of a 
century ago. He may and did hâve thereafter some interest in one 
or more of the companies which in succession unsuccessfully attempted 
to exploit the remedy, but that is a very différent thing from having 
any title in the formula or trade-mark. This is, however, perhaps out- 
side the mark. Nor is it worth while to inquire whether, if Edison had 
made a contract, and that was what McMahon says it was, and 
McMalion (until it was so assigned to the défendant) retained a one- 
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third interest therein, he could by assigning such one-third confer upon 
the défendant the rights it daims to exercise. Ail such questions may 
be put aside, because Vice Chancellor Stevens was clearly right in 
holding that such a contract as McMahon claims Edison made was 
absolutely personal to McMahon and his then associâtes, and is there- 
fore not assignable. 

The remedy is admittedly a compound of a number of dangerous 
drugs. A. may be willing to allovv his name to be used for promoting 
the sale of such an article, provided it is manufactured and put on the 
market by some one in whom he has confidence. An agreement by 
him that B. may use his name for such a purpose does not imply any 
grant to the latter of the right to authorize others utterly unknown to 
A. to do the same thing. Complainant is entitled to a decree enjoining 
the défendant from calling the compound by his name, and by any 
name of which his forms a part, and from putting his picture or any 
certificate purporting to come from him on any of its packages or 
in any of its advertising literature, or from in any wise holding out or 
suggesting that he is in any wise concerned or interested in its sale. A 
witness whose testimony défendant itself introduced says that the rem- 
edy is worthless, except for the value that the right to use complainant's 
Worldwide réputation in advertising may give to it. Complainant no 
longer believes that the remedy is useful, or likely to accomplish the 
purposes for which it was intended. There is no sufficient évidence in 
the case that that which défendant is putting out is really compounded 
according to the original formula. If it is using that formula, it doubt- 
less may hâve a right to say so. In view of the improper use it has 
already attempted to make of the complainant's name, it should not be 
allowed even to say that much, or say he was the inventer, unless that 
statement is accompanied with the further explanation that the com- 
plainant now thinks that it is without merit. Such latter statement must 
in every case appear in immédiate connection with the formula and 
be as conspicuously displayed. 

A decree may be drawn up in accordance with the views herein ex- 
pressed. 
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PHILADELPHIA CASUALTY 00. v. FECHHBIMER et al. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1915. On Application 
for Rehearing, April 16, 1915.) 

No. 2470. 

1. Appeal AND Eeroe <S=>273 — Exceptions to Décision on Report or Ref- 

EEEE NECKSSITY OP SPECIFIC EXCEPTIONS. 

Where an action at law in a fédéral court is tried to the court by stipu- 
lation, pursuant to Rev. St. § 649 (Comp. St. 1913, § 1587), and by con.sent 
the cause is referred to a, référée to take the évidence and report his 
findings of fact and conclusions of law, a gênerai exception to the ac- 
tion of the court in overruling in a mass the exceptions taken to the re- 
port of the référée is too indefinite to présent any question for review by 
the appellate court, and also, if any one of the rulings of the référée ex- 
cepted to was correct, the exception is not good. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1590, 
1606, 1620-1623, 1625-1630, 1764 ; Dec. Dig. <S=>273.] 

2. Trial i@=3417 — Waivee of Right to Review Ruling — Proceeding with 

Trial. 

An exception to the overruling of a motion for judgment at the close 
of plaintifCs' évidence on the trial of an action to the court is waived by 
the introduction of évidence in défense. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 980; Dec. Dig. 
(S=>417.] 

3. Appeal and Erroe <©=»265 — Necessity or Exceptions on Trial bt Court 

— Sufficiency of Findings: to Support Judgment. 

No exception is necessary in a fédéral court to raise the question 
whether, when a jury has been duly waived, the spécial findings of fact 
by the court are sufBclent to support the judgment rendered thereon. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 1461, 
1536-1551; Dec. Dig. <S=>265.] 

4. REFERENCE ©=4 POWEB TO ReFER FEDERAL CoUBTS. 

It is compétent for a fédéral court to refer an action at law by consent 
of the parties, and the fact that the référée is designated a "spécial mas- 
ter" does not impair the validity of the référence. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. § 5; Dec. Dig 



6. Appeal and Erroe <S=848 — Review — Findings of Court — Adoption of 
Findings of Refebee. 

When spécial findingsi of fact made by a référée are adopted by the 
court in such manner as to show an intention to make such findings its 
own, such intention wiU be given efifect by the appellate court, and the 
findings will be treated as having been made by the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §| 3372- 
3376; Dec. Dig. ®=»848.] 

6. Référence ®=>102 — Report — Effect of Confirmation. 

By overruling ail exceptions of both parties to the report of a référée, 
and rendering judgment for the exact sum found by him to be due, the 
court évidences its intention to adopt the findings of the référée as its 
own. 

[Ed. Note.— For other cases, see Référence, Cent. Dig. §§ 181-187 : Dec. 
Dig. ®=>102.] 

4=s>F[>r other cases seo saœe topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
220 F.— 26 
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7. Teial <g=3393~TEiAL bt Couet — Spécial Finbinos of Faci>-Fobm and 

Contents. 

Spécial fiudings of fact by a court or référée sliould consist of a con- 
cise and spécifie statement of tlie ultimate facts found, witliout récitals 
of the évidence or conclusions of law. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 920-923 ; Dec. Dlg. 
<S=>393.] 

8. Appeal and Berge ®=o850 — Review — Questions of Fact. 

Where couiisel for appellant or plaintiff in error in thè appellate court 
admit that the flndings of fact made by the trial court are sustained by 
the évidence, such findings will be treated as in effect an agreed state- 
ment of facts. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 3346, 
3351-3362, 3375, 3376 ; Dec. Dlg. <S=850.] 

9. Appeal and Ebbor <g=>733 — ^Assignments of Eekobs — Sdffioiency — Spéc- 

ification OF Ebeoes. 

An assignment of error that "the court erred in entering judgment for 
the plaintifCs, to which the défendant then and there excepted," is in- 
BufHcient to raise any question for review by the appellate court. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3025- 
3027; Dec. Dig. ©=>733.] 

10. Insueance <S=ô11 — Crédit Instjeance — Liabihtt of Insueeb — Re- 

NEWAL l'OLICT. 

A crédit Insurance policy, or "bond," Insuring against loss of accounts 
due the insured from customers for goods shlpped during the calendar 
year 1903, contained a clause providing that, "if this bond is renewed ou 
or before the date of termination thereof by the issuance of a new bond, 
the losses occurring during the term of the renev^'al on goods shlpped dur- 
ing the term of this bond shall be included in the calculation of losses 
under said renewal the same as if the goods had been shlpped during the 
term of such renevpal bond." December 4, 1903, a second bond was is- 
sued, differing in some of its provisions, coverlng the term from October 
1, 1903, to September 30, 1904. The only référence therein to the previ- 
ous bond was a provision that losses occurring on goods shlpped on and 
after October 1, 1903, should not be included under the first bond, but un- 
der the second. Eeld, that the second bond was a renewal of the flrst, 
within the meaning of the (juoted clause of the first, and covered losses 
arising on shipments made during the term of the first bond préviens to 
October 1, 1903. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 
1299; Dec. Dig. ©^^Sll.] 

11. Insubance <S=>511 — Ceedit Insueance — Liability of Insueeb — Renewal 

Policy. 

The losses to which such. clause relates are to be determined by the 
terms of the flrst bond, and not of the renewal, and the insurer is liable 
for a loss which cornes within the terms of the first, although It is of a 
class not insured against by the renewal. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 
1299 ; Dec. Dig. <S=»511.] 

12. Insueance <S=>511 — Cbedit Insueance — Liabilitt of Insueeb. 

Each bond provided that on sales not exceeding $450,000 during its term 
losses to the aggregate amount of $5,000, should constitute an initial loss 
to be borne by the insured, the insurer belng liable only for an excess of 
loss above that sum, and that, tf the sales exceeded $450,000, the initial 
loss should be proportionately Increased. Eeld, that the fact that losses 
on sales made during the term of the flrst bond, but occurring during the 
term of the second, were payable under the latter, did not entitle the 
insurer to carry over the sales of the flrst term, and add them to those 

ô==>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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of the second, for the purpose of increaslng thé amount of the initial loss 
theieunder. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 
1299; Dec. Dig. <@==511.] 

13. INSUKANCE <@=^511 CEEDIT InSUEANCE — LlABILITY OF IXSCJKEE. 

Wliere goods slaipped by insured were returned, no sale was cou- 
summated, \vliich_can be eomputed in making up the total sales under the 
bonds. 

[Ed. Note.^For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 
1299 ; Dec. Dig. ©=511.] 

14. iNSUEANCE ®=3l75 — Crédit Insukance — Liabilitt of Insueee. 

Although the renewal bond was not executed until December 4, 1903, a 
clause therein providing that "losses occurring on goods shipped on and 
after October 1, 1903," should be included thereunder, and not under the 
first bond, made the second bond effective for ail purposes from that 
date. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 362-371 ; Dec. 
Dig. ®=175.] 

15. iNStTEANCB i&=>052 CeEDIT INSTJEANCE — LlABIXITY OF INSUEEB. 

That a preliminary notice of loss required and glven the insurer in- 
correctly stated that the debtor had been adjudged bankrupt, whereas in 
fact he had been closed on exécution, was immaterial, where no objection 
was made on that ground, and the insurer was liable in either case. 

[Ed. Note. — For other cases, see Insurance, Cent, Dig. § 13S8 ; Dec. Dig. 
<©=>552.] 

16. Insurance <S=>146 — Crédit Insueancei — Construction of Bonds. 

Crédit Insurance bonds, lil^e other Insurance policies, if ainbiguous in 
their language, are to be construed strictly against the insurer, by whom 
they were framed. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 292, 294-298 ; 
Dec. Dig. <g=146.] 

17. Appbal AND Eeeok <S=>878 — Rkview — Extent of Right of Défendant in 

Beeob. 

A défendant In error, who did not himself institute proceedings în er- 
ror, cannot in the appellate court go beyond supporting the judgment and 
opposing the assignments of error by the adverse party. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3573- 
3580; Dec. Dig. <S=878.] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Action at law by Henry H. Fechheimer, Laura Strauss, executrix 
of the last will of Louis Kiefer, deceased, and Samuel H. Fechheimer, 
partners as Fechheimer, Kiefer & Co., against the Philadelphia Casu- 
alty Company. Judgment for plaintiffs, and défendant brings error. 
Affirmed. 

J. Iv. Kohi, of Cincinnati, Ohio, for plaintiff in error. 
Alfred Mack, of Cincinnati, Ohio, for défendants in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
TUTTLE, District Judge. 

TUTTLE, District Judge. This îs an action in assumpsit, brought 
by défendants in error, hereinafter called plaintiffs, against plaintifï 
in error, hereinafter called défendant, to recover on two so-called 

i@r=>J'or other cases see eame toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes. 
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crédit indemnity bonds, which are in their nature and effect policics 
of Insurance against loss on commercial accounts; said bonds having 
been issued by défendant to plaintiffs in return for premiums paid. 
The cause was'one for trial by jury, but by stipulation in writing, 
duly signed by both parties hereto, in accordance with the provisions 
of section 649, United States Revised Statutes, a jury was waived 
and said cause submitted for trial by the District Judge; it beiug 
provided in such stipulation that the court was "to make spécial find- 
ings of fact and conclusions of law." This stipulation also contained 
the following clause: 

"By consent and stipulation of the parties this cause is hereby referred to 
B. R. Cowen as spécial niaster herein, said spécial master being appointed by 
the consent and at the request of the parties and on account of his familiarity 
with accounts; said spécial master to take the évidence to be submitted by 
tlie parties hereto aud report the same, together witti his spécial findings of 
fact and conclusions of law upou the matters in controversy herein." 

The master named having died, another was, by order of the court, 
appointed in his place and directed to take testimony and report in 
accordance with the directions referred to. In pursuance thereof, the 
so-called spécial master, hereinafter called référée, took the testimony 
and thereafter filed a lengthy report, containing what he termed spé- 
cial findings of fact and conclusions of law, in which he found in 
favor of the plaintiffs on some items and in favor of the défendant 
. on others, and as a resuit of his several findings found that plaintiffs 
were entitled to a judgment against défendant in the sum of $7,048.90, 
with certain interest. 

The évidence, objections, rulings, and exceptions before the référée, 
together with his findings of fact and conclusions of law, were tran- 
scribed and returned as a part of his report. The report of the réf- 
érée also States that the parties stipulated that the exceptions taken to 
the rulings of the référée on the admission and exclusion of évidence, 
as shown by the report, "be deemed as and stand as exceptions to 
said report, the same as if said exceptions were specifically filed with 
the clerk of the court." On the same day that the referee's report 
was filed with the clerk of the court, each of the parties filed excep- 
tions to the report. We are concerned only with the exceptions filed 
by the défendant, which were 19 in number. The first of thèse al- 
leged errors on the part of the référée "in the admission of évidence 
off'ered by the plaintiffs to which the défendant excepted" before the 
référée. This exception did not point out the particular évidence 
which was objectionable, or assign any reason for the objection, re- 
lying upon the stipulation reported by the référée to justify the fail- 
ure to point out the particular rulings which it was desired to call 
to the attention of the court, and relying upon the objections made 
before the référée as a basis for the exceptions to be considered by 
the court. The second objection to the report of the référée alleged 
crror on the part of the référée in the same indefinite manner "in 
exclusion of évidence offered by défendant to which défendant ex- 
cepted" before the référée. The third exception to the referee's re- 
port was that he denied the motion for judgment in favor of défend- 
ant at close of plaintiffs' proofs; the fourth, that he overruled the 
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same motion at close of ail the proofs; the fifth, the déniai of a new 
trial by the référée. The other 14 exceptions alleged errer on the 
part of the référée in spécifie findings of fact and conclusions of 
law. 

Upon the hearing by the court of the exceptions filed by the re- 
spective parties, the exceptions of the défendant, Hke those of the 
plaintiffs, were overruled as a whole. To this the défendant excepted 
generally. Judgment was thereupon rendered against the défendant 
for the amount found by the référée to be due to the plaintiffs, to which 
the défendant excepted, without stating any objections, or assigning 
any reason for the exception. The bill of exceptions, which sets forth 
the report of the référée and the exceptions filed thereto, says that 
the court did "overrule said exceptions and confîrm said report, 
* * * and enter judgment in favor of the plaintifïs, to ail of which 
the défendant then and there excepted." The order entering judg- 
ment recites the hearing before the court on exceptions to the report 
of the référée, and says that: 

"The court, being advised, does ovejiMile the exceptions of plaintiffs to said 
report, * * * to which plaintiffs except, and does overrule the exceptions 
of défendant to said report, • * * to which défendant excepts." 

The order then proceeds in the usual form of judgment for plain- 
tiffs, and closes with this sentence : 

"To which flnding and .iudgment the plaintiffs except, and to which findings 
and judgment the défendant excepts." 

The record shows no exceptions taken by the défendant to any of 
the rulings or proceedings of the court, except this gênerai exception 
to the court's order in overruling the 19 exceptions as a whole, and 
the exception "to entering judgment." The défendant sued out this 
writ of error, and assigns 20 errors. The first 19 respectively allège 
that the court erred in overruHng the 19 exceptions to the referee's re- 
port, and the twentieth that: 

"The court erred iu entering judgment for the plaintiffs, to which the de- 
fendant then and there excepted." 

[1] At the threshold of our inquiry we are confronted with the 
question whether the record présents any error which we can prop- 
erly review. Section 700 of the Revised Statutes is as follows : 

"When an issue of fact in any civil cause in a Circuit Court is tried and 
determined by the court without the intervention of a jury, according to 
section 649, the rulings of the court in the progress of the trial of the cause, if 
excepted to at the time, and duly presented by a blU of exceptions, may be 
reviewed by the Suprême Court upon a writ of error or upon appeal; and when 
the flnding is spécial the review may extend to the détermination of the suffl- 
ciency of the facts found to support the judgment." 

This provision now applies to District Courts. Eastern Oil Co. v 
Holcomb, 212 Fed. 126, 128 C. C. A. 642; Nashville Interurban Rail- 
way V. Barnum, 212 Fed. 634, 129 C. C. A. 170. 

"Under thèse statutes and the established construction given them by the 
courts, the power of this court is limited to the détermination of the ques 
tlon whether errors were committed by the trial court in its rulings during 
tbe progress of the trial, and whether the spécial findings made by the coure 
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were sufflcient to support tlie judgment." Sayward v. Dexter, Horton & Co., 
72 Fed. 758, at page 7C9, 19 0. 0. A. 176, at page 186 ; Churchill v. Buck, 102 
Fed. 38, 42 C. C. A. 148 ; Mason v. Smitli, 191 Fed. 502, 112 0. O. A. 146 (SlxtU 
Circuit). 

It is clear that the gênerai exception mentioned is too indefinite to 
présent any question for review by an appellate court. Felton v. New- 
port, 92 Fed. 470, 34 C. C. A. 470 (Sixth Circuit). 

This was settled by the décision in Boogher v. New York Life In- 
surance Co., 103 U. S. 90, 26 L. Ed. 310. In that case, by stipula- 
tion following the Missouri state practice, there was a waiver of jury 
in the lower court, référence to référée, testimony taken by the référée, 
rulings by the référée on admissibility of évidence, exceptions taken 
to such rulings, findings of fact and law by the référée, ail of wliich 
were reported to the court, and to which the défendant filed 22 sep- 
arate exceptions, including exceptions to the rulings of the référée 
on the admission of testimony and to his findings of fact and conclu- 
sions of law. Thèse 22 exceptions were heard and overruled as a 
whole by the court, and défendant excepted generally. Judgment was 
entered in favor of plaintiff on the report of the référée. A bill 
of exceptions was taken. The writ assigned separate errors, based 
on the confirmation of the referee's report by the court. The pro- 
ceedings and practice in that case, so far as affect the point decided, 
are so identical with those hère considered that to recite them is but 
to repeat the situation hère described. Mr. Chief Justice Waite, speak- 
ing for the Suprême Court in that case, in a unanimous opinion affirm- 
ing the court below, says (103 U. S. at page 98, 26 L- Ed. 310) : 

"The whole case, therefore, turns on the exception to the overruling of the 
objections to the report. This exception is a gênerai one, to the single order 
overruling the 22 spécifie ob.1ections as a whole. We hâve uniformly held 
that 'if a séries of propositions is embodied In instructions (to the jury), and 
the instructions are excepted to in a mass, if any one of the propositions is 
correct, the exception must be overruled.' .Tohnston v, Jones, 1 Black [66 
U. S.] 209 [17 h. Ed. 117]; Kogers v. The Marshal, 1 Wall. 044 [17 h. Ed. 
714] ; Harvey v. Tyler, 2 Wall. 328 [17 I-.. Ed. 871] ; Lincoln v. Claflin, 7 
Wall. 132 [19 L. Ed. 106] ; Beaver v. Taylor, 93 TI. S. 46 [23 L. Ed. 797]. The 
same rule should be applied to cases of this kind. Hère are, so to speak, a 
séries of propositions in respect to the report of the référée. 'They were over- 
ruled, and excepted to in a mass. If one of the propositions was correct, 
therefore, the exception will not be good. The party should, by his exception, 
direct the attention of the court to the spécifie proposition or propositions on 
which he relies, and separate it or them from the rest." 

Boogher v. Insurance Co., supra, has often been cited with approva! 
by the Suprême Court, and the rule there stated has never been 
changed. It would be difficult to find a case which would better illus- 
trate the necessity for the rule than the one presented by this record. 
The défendant not only took 19 exceptions to the report of the réf- 
érée, but the first of thèse was intended to be so broad that it should 
cover any one of 42 diiïerent exceptions taken by the défendant to 
rulings of the référée in admitting testimony offered by the plaintiffs. 
Twenty-four of the 42 were based on objections without any reason 
for the objections being stated, and most, if not ail, of the other 18 
exceptions were based on objections too gênerai to be considered. 
Patrick V. Graham, 132 U. S. 627, 10 Sup. Ct. 194, 33 L. Ed. 460; 
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Boston & Albany Raiiroad Co. v. O'Reilly, 158 U. S. 334, 15 Sup. 
Ct. 830, 39 L. Ed. 1006; Baltimore & Ohio Raiiroad Co. v. Hellenthal, 
88 Fed. 116, 31 C. C. A. 414; Western Union Telegraph Co. v. 
Burgess, 108 Fed. 26, 47 C. C. A. 168; Merchants' Ins. Co. of Newark, 
N. J., V. Buckner et al., 110 Fed. 345, 49 C. C. A. 80; Erie Raiiroad 
Co. V. Schomer, 171 Fed. 798, 96 C. C. A. 458. 

[2] The exception to the overruling of the motion for a directed 
verdict at the close of plaintiffs' proofs was waived by introducing 
évidence in défense. Grand Trunk Railway Co. v. Cummings, 106 
U. S. 700, 1 Sup. Ct. 493, 2-7 L. Ed. 266 ; Accident Ins. Co. v. Cran- 
dal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. Ed. 740; Northern Pacific 
Raiiroad Co. v. Mares, 123 U. S. 710, 8 Sup. Ct. 321, 31 L. Ed. 296; 
Union Insurance Co. v. Smith, 124 U. S. 405, 8 Sup. Ct. 534, 31 L. 
Ed. 497; Robertson v. Perkins, 129 U. S. 233. 9 Sup. Ct. 279, 32 L. 
Ed. 686; Columbia Raiiroad Co. v. Hawthorne, 144 U. S. 202, 12 
Sup. Ct. 591, 36 L. Ed. 405 ; Bogk v. Gassert, 149 U. S. 17, 13 Sup. 
Ct. 738, S L. Ed. 631 ; McCabe & Steen Construction Co. v. Wilson, 
209 U. S. 275, 28 Sup. Ct. 558, 52 L. Ed. 788. This is sufïicient to 
show that the ruling of the court in overruling tiie exceptions filed 
by the défendant to the report of the référée was correct as to at least 
"one of the propositions," and therefore the gênerai exception taken 
bv défendant is not good. Holloway v. Dunham, 170 U. S. 615, 18 
Sup. Ct. 784, 42 L. Ed. 1165. 

[3] It is, however, well settled that no exception is necessary to 
raise the question whether, when a jury has been duly waived, the 
spécial fîndings of fact of the court are sufficient to support the judg- 
ment rendered thereon. ISXrva. Insurance Co. v. Boon, 95 U. S. 117, 
24 L. Ed. 395; Seeberger v. Schlesinger, 152 U. S. 581, 14 Sup. Ct. 
729, 38 L. Ed. 560; Webb v. National Bank of Republic, 146 Fed. 
71'7, 77 C. C. A. 143; Chicago, R. I. & P. Ry. Co. v. Barrett, 190 
Fed. 118, 111 C. C. A. 158; Guaranty Trust Co. v. Koehler, 195 
Fed. 669, 115 C. C. A. 475. We hâve had some doubt as to whether 
the trial court can be said to hâve made spécial findings of fact within 
the meaning of the statute above quoted. The court neither itself 
framed spécial fîndings nor stated specifically that it made the find- 
ings of the référée its own. 

[4]. The référence as made, to the spécial master, so called, was 
proper, under the inhérent power of the court, at least where, as hère, 
it was with the consent of the parties. Hecker v. Fowler, 2 Wall. 
123, 17 L. Ed. 759; Fenno v. Primrose, 119 Fed. 801, 56 C. C. A. 
313. As was said in Shipman v. Straitsville Central Mining Co., 158 
U. S. 356, 15 Sup. Ct. 886, 39 L. Ed. 1015: 

"This case was referred by consent to • • • a so-called 'master com- 
missloner,' as référée, with instructions to report the testimony, wlth the 
flndings of fact and of law, to the court. The fact that no such offlcer as 
master comniissloner is known to the law does not impair the validity of 
the référence, as it is perfectly compétent for the court to refer a case to a 
private person. Hecker v. Fowler, 2 Wall. [1 Black] 123 [17 L. Ed. 45]." 

"While the fédéral statute makes no provision for such référence In a law 
action, it Is a recognlzed practlce in the fédéral jurisdiction to make such 
référence by consent of parties ; and, af ter the coniing in of the referee's re- 
port, before judgment is entered upon the flndings, either party may inter- 
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pose objections thereto In wrlting, and the court may, «pon request of eltlier 
party, re-refer the matter for furtlier findings, or proceed to verdict and judg- 
ment on the record as the évidence and the law may direct. Hecker v. Fow- 
1er, 2 Wall. [1 Black] 123-129, 17 L. Ed. 759 ; St. L. ]31ec. Light & P. Oo. v. 
Edison, etc. (C. C.) 64 Fed. 997-1004." Boatmeu's Bank v. Trower Bros. Co. 
(G. C.) 171 Fed. 966; Feuno v. Primrose, 119 Fed. SOI, 50 C. C. A. 313. 

[5] And when spécial findings of fact, made by a master or réf- 
érée to aid the court, are adopted by the court in such a manner as to 
show an intention to make such findings its own, such intention will 
be given efifect by the appellate court, which will then consider the 
spécial findings, so adopted, as if they had been framed by the trial 
court. Chicago, Milwaukee & St. Paul Ry. Co. v. Clark, 178 U. 
S. 353, 20 Sup. Ct. 924, 44 L. Ed. 1099 ; Shipman v. Straitsville Cen- 
tral Mining Co., 158 U. S. 356, 15 Sup. Ct. 886, 39 L. Ed. 1015 ; 
Roberts v. Benjamin, 124 U. S. 64, 8 Sup. Ct. 393, 31 L. Ed. 334; 
Paine v. Central Vermont Ry. Co., 118 U. S. 152, 6 Sup. Ct. 1019, 
30 !.. Ed. 193 ; Shipman v. Ohio Coal Exchange, 70 Fed. 652, 17 C. 
C. A. 313 (Sixth Circuit) ; Board of Commissioners v. Sherwood, 64 
Fed. 103, 11 ce. A. 507. As was said in the récent case of Tiernan 
V. Chicago Life Ins. Co., 214 Fed. 238, at page 241, 131 C. C. A. 284: 

"It was at one time questioned whether there could be a revievy in an ap- 
pellate court of the United States where the facts were found by a référée 
(Boogher v. Insurance Co., 103 U. S. 90, 95, 26 L. Ed. 310), but it Is now 
settled that when a jury has been waived in writing, and the findings of the 
référée hâve been conflrmed by the trial court as reported, or as modifled by 
it, the question whether the judgment rendered was warranted by the facts 
found will be reviewed by the appellate court as though the findings were 
whoUy made by the trial court itself. C, M. & St. P. R. Co. v. Clark, 178 
U. S. 353, 364, 20 Sup. Ct. 924, 44 L.. Ed. 1099." 

[6] In the présent case we think that by overruling ail the excep- 
tions of both parties to the referee's report, confirming such report, 
and rendering judgment for the exact sum found by such référée 
to be due, the court indicated an intention to adopt as its own the 
findings of the référée. Being satisfied that such was the intention, 
we hâve decided to treat such findings as those of the District Court. 

[7] We hâve also had difficulty in determining whether thèse find- 
ings of the référée were gênerai or spécial within the meaning of the 
statute. The form in which they were framed by the référée is not to 
be commended. Instead of having a concise statement of the ultimate 
facts found, apart from récitals of évidence and conclusions of law, 
we are compelled, in order to discover such facts, to search through a 
voluminous report in and throughout which are mixed and interspersed 
findings of facts, conclusions of law, référence to évidence, and argu- 
ments of counsel. The f ollowing language is applicable hère : 

"It is not very easy to détermine from this record whether the court's find- 
ing of facts was Intended to be gênerai or spécial. We cali attention again to 
the very unsatisfactory practice that obtains in some of the Circuit Courts in 
the trial of cases before the court wlthout a jury. The finding in such cases 
may be gênerai, like the gênerai verdict of a jury, or it may be spécial, Uke 
the spécial verdict of a jury. When the finding is spécial, thei facts found 
ehould be stated as they would be in a spécial verdict of a jury. In statiug 
the facts found, no référence whatever should be made to the évidence upon 
which those facts are found. Neither the évidence nor any discussion of it 
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should be Injeeted into the ultimate findlng of facts, upon which the court 
rests its judgment. The spécial finding of facts should be a cleac eut state- 
ment of the ultimate facts, without Importing into it the évidence, or the rea- 
soning by which the court arrived at its finding." Minchen v. Hart, 72 Fed. 
294, at page 295, 18 C. 0. A. 570, at page 571. 

"The spécial finding contemplated by the statute is a spécifie statement of 
those ultimate facts upon which the law must détermine the rights of the 
parties. It corresponds to the spécial verdict of a jury, is equally spécifie and 
responsive to the issues, and is spread at large upon the record, as part there- 
of, in like manner as is such a verdict." IJnited States v. Sioux Oity Stock- 
yards Co., 167 Fed. 126, at page 127, 92 C. C. A. 578, at page 579. 

[8] It is, however, apparent that the présent record présents no dis- 
putée! question of fact. Défendant, indeed, admits in its brief that 
"the facts are undisputed and necessarily sustain the finding of fact." 
We think, theref ore, that the facts stated in the report of the référée, 
called therein spécial findings, and adopted by the court, can and should 
be treated as at least constituting an agreed statement of facts, and 
consequently équivalent to the spécial findings contemplated by the stat- 
ute ref erred to. Mutual Life Insurance Co. v. Kelly, 1 14 Fed. 268, 52 
C. C. A. 154; United States v. Cleage, 161 Fed. 85, 88 C. C. A. 249; 
Fellman v. Royal Life Insurance Co., 185 Fed. 689, 107 C. C. A. 637 ; 
Treat v. Farmers' Loan & Trust Co., 185 Fed. 760, 108 C. C. A. 98. 
As was said by Lurton, C. J., speaking for this court, in Kentucky Life 
& Accident Insurance Co. v. Hamilton, 63 Fed. 93, 11 C. C. A. 42: 

"An agreed statement of facts, upon which a judgment is founded, will be 
taken, on appeal or writ of error, as the équivalent of a spécial finding of facts. 
Bond V. Dustin, 112 U. S. 607 [5 Sup. Ct 296, 28 L. Ed. 835] ; Supervisors v. 
Kennicott. 103 U. S. 554 [26 L. Ed. 486] ; Lehuen v. Dickson, 148 U. S. 73 [13 
Sup. Ct. 481, 37 L. Ed. 373]." 

"There was * • * an agreement as to certain facts, which, though not 
technically such an agreed statement as is the équivalent of a spécial finding of 
facts, yet enables us to approach the considération of the déclaration of law 
with a certainty as to the facts upon which it was based." St. Louis v. West- 
ern rnion Telegraph Co., 148 U. S. 92, 13 Sup. Ct. 485, 37 L. Ed. 380. 

"The findings are not to be construed with the strictness of spécial pleadings. 
It is suflicient if from them ail, taken together with the pleadings, we can see 
enough upon a fair construction to justify the judgment of the court, notwith- 
standlng their want of précision and the occasional intermixture of matters of 
fact and conclusions of law." O'Reilly v. Campbell, 116 U. S. 418, 6 Sup. Ct. 
421, 29 L. Ed. 669. 

In the words of the Suprême Court in Louisiana Mutual Insurance 
Co. V. Tweed, 74 U. S. (7 Wall.) 44, 19 L. Ed. 65, where counsel had 
agreed in the appellate court to certain portions of the opinion of the 
trial court as containing the material facts of the case: 

"Inasmuch as they could hâve made such an agreement in the court below, 
we hâve eoncluded to act upon it hère as if it had been so made." 

[9] The only assignment of error specifically directed against the 
correctness of the judgment is the twentieth, which is as foUows: 

"The court erred in enterlng judgment for the plaintifCs, to which the défend- 
ant then aud there excepted." 

Such an assignment is insufficient to raise any question for review 
hère. Deering Harvester Co. v. Kelly. 103 Fed. 261, 43 C. C. A. 225. 
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In the language of the court in Felker v. First National Bank, 196 Fed 
200, at page 202, 116 C. C. A. 32, at page 34: 

"The only other assignment is In effeet that tbe court erred in rendering a 
judgment for the plaintiff. "Unless we supplément this assignment by addiiig 
'on the facts found,' it présents nothing for review by thls court. Bell v. 
Union Pacific R. Co., 194 Fed. 366 [114 0. O. A. 326] just declded. Assuming, 
therefore, that the assignment meant to challenge tbe judgment on the statu- 
tory ground that the facts found were Insufiiclent to support it, it is entirely 
without merit, and eannot be sustained." 

But several of the assignments of error raise questions which, in 
effeet, involve the sufficiency of the facts found to support the judg- 
ment, and we hâve therefore concluded to consider such assignments 
as if they had specifically questioned such sufficiency, and we proceed 
to consider the questions thus presented. 

[10] 1. Was bond 1318 renewed by bond 2071? 

This suit involves two crédit insurance policies, called bonds, issued 
by défendant to plaintiffs, the first bond. No. 1318, by its terms indem- 
nifying them against loss of accounts due them from customers for 
goods shipped between January 1, 1903, and December 31, 1903, and 
the second bond. No. 2071, furnishing such indemnity on shipments be- 
tween October 1, 1903, and September 30, 1904; botb bonds being 
subject to certain terms and conditions hereinafter referred to. Bond 
1318 contained the foUowing clause: 

"Outstandings Covered under Renewal Bond. 

"Seventh. If this bond is renewed on or before the date of termination there- 
of by the issuance oC a new bond, the losses occurriug during the term of the 
renewal on goods shipped during the term of this bond shall be included in the 
calculation of losses under said renewal, the same as if the goods had been 
shipped during the term of such renewal bond." 

On December 4, 1903, and therefore before the date of the termi- 
nation of bond 1318, bond 2071 was issued, and by its terms, as stat- 
ed, covered losses on shipments between October 1, 1903, and Septem- 
ber, 30, 1904. It also contained the following clause : 

"In considération of issuing the attached bond, it Is agreed and understood 
that losses occurring on goods shipped on and after October 1, 1903, shall not 
be included under bond 1318, but under the attached bond, subject to the terms 
and conditions thereof." 

This was its only référence to the previous bond, from which it dif- 
fered in several of its provisions. 

Certain losses to plaintiffs occurred during the term of the second 
bond on shipments made prior to the commencement of such term and 
during the term of the first bond. And the question is raised wheth- 
er bond 1318 was renewed by bond 2071, within the meaning of the 
clause quoted, so that losses occurring during the term of the latter 
bond on shipments made during the term of the former bond can be 
included in the calculation of losses under said latter bond. It is 
urged that because it is not recited in the latter bond that it is a re- 
newal of the earlier one, and because there is no direct évidence that 
the parties agreed that it should be so considered, therefore it is not 
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such a renewal within the meaning of the first bond, and the losses last 
mentioned are not protected by it. 

We are unable to agrée with such contention. We think that by the 
clause quoted the parties intended to, and did, agrée that if, on or 
before the expiration of this first bond, défendant should issue to plain- 
tiffs a new bond, such clause should become operative. It is unnec- 
essary to détermine whether the second bond is itself technically a 
renewal bond, because it is clear that the parties themselves hâve stip- 
ulated that such renewal should be effected "by the issuance of a new 
bond." It is obvious that thèse parties were not interested in, if they 
understood, the technical légal meaning of the term "renewal." What 
they were interested in, and unquestionably understood, was the pro- 
tection to be extended to losses occurring after, on shipments made 
before, the termination of the old bond, "by the issuance of a new 
bond," on or before such termination. And when such new bond was 
so issued the "outstandings" referred to were thereby "covered." 

[11] 2. Are the losses occurring during the term of the renewal 
bond, on shipments made during the term of the original bond, the 
losses conteniplated and defined by the original bond? 

The kind of losses on shipments made during the period of the sec- 
ond bond recoverable thereunder differed materially from the kind 
of .losses recoverable under the conditions of the first bond. Thus, the 
only losses against which plaintififs were indemnified by the second 
bond were those "sustained on claims against debtors by or against 
whom, between the dates of the exécution and termination of this 
bond, judicial proceedings of any kind hâve been taken, establishing 
such debtors' insolvency," while the first bond gave indemnity against 
losses arising on claims against the f ollowing debtors : 

"A debtor for an amoiint not exceeding $250, where the prelimlnary notice 
of loss ha.s attached to it a report from the designated mercantile agency, or 
from some collection ageney or attorney practicing in the place where the 
debtor did business, that the claim against such debtor is uncollectible through 
légal proceedings ; • * * a debtor who bas effected a compromise wlth hls 
creditors; * * • a debtor by or against whom a pétition to be declared a 
bankrupt or insolveut has been flled under the fédéral bankruptcy law or un- 
der some insolvency or asslgnment law of any of the United States or any 
terrltory thereof ; • • * a debtor against whom an exécution in favor of 
the indemnified or some other credltor has been returned unsatisfied," and 
iosses arisiug under certain other circumstances mentioned in said bond. 

It is contended by défendant that, if the first bond be considered as 
renewed by the second, so that losses on shipments during the term 
of the former, occurring during the term of the latter bond, may be 
included in the calculation of the losses under said latter bond, only 
such losses can be so included as are within the class of losses specific- 
ally covered by such bond when occurring on shipments made during 
its term. 

We think that to so hold would require a f orced and unnatural con- 
struction of the clause in question. It will be observed that by this 
clause it was agreed that "the losses occurring" during the term of the 
renewal, on shipments made during the term of the original policy, 
should be included in the calculation of losses under such renewal. In 
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the absence of any express définition of the word, we think it évident 
that by "the losses" was meant the losses against which plaintiffs were 
then being insured. And the basis for calculating thèse losses was then 
being fixed, in the language of the policy already quoted. 

If the parties had desired to make the provability of such losses sub- 
ject to the terms and conditions of the renewal policy, such an inten- 
tion could easily hâve been expressed in appropriate language, as was 
donc by the insertion in the second bond of the foUowing provision, 
above ref erred to : 

"In considération of issuing ttie attaclied bond, it is agreed and understood 
tliat losses occurring on goods sliipped on and after October 1, 1903, sliall not 
be included under bond No. 1318, but under the attached bond, subject to the 
terms and conditions thereof." 

Even if the language of clause 7 alone is not sufficient to require the 
payment under the renewal policy of the "losses" as defined in 1318, in- 
curred during its term upon goods shipped before October 1, 1903, we 
think also that the language just quoted is a clear récognition by the 
parties that, except as expressly provided thereby, the losses niention- 
ed in clause 7 are those "included under bond No. 1318," and not '"un- 
der the attached bond, subject to thé terms and conditions thereof." 

Although counsel hâve not cited, and we hâve been unable to find, a 
case in which the facts were identical with those involved hère, the 
same gênerai situation was presented in two cases already decided by 
this court. 

The case of American Crédit Indemnity Co. v. Athens Woolen Mills, 
92 Fed. 581, 34 C. C. A. 161, involved two crédit insurance bonds quite 
similar to those involved hère. By clause 8 of the first bond it was 
provided that : 

"No loss can be proven after the expiration, provided, however, tnat In case 
this bond is renevved, and the premium on such renewal is paid at or before 
the expiration of this bond, loss resultlng after such date of expiration, on 
shipments made during the term of this bond, may be proven during the term 
of the renewal bond next immediately succeeding." 

Before the expiration of the bond complainant renewed it, paying 
the required premium, and received bond No. 2443 in renewal. In 
nearly ail respects this bond was like the old. Its eighth condition was : 

"In case this bond is renewed, and the premium on such renewal Is paid at 
or before the expiration of this bond, loss resultlng after said date of expira- 
tion, upon shipments made during the term of the bond, may be proven under 
such renewal bond, In accordance with the terms and conditions of such re- 
newal. In case this bond Is a renewal, and the premium has been paid at or 
before the expiration of the precedlng bond, losses occurring during the term 
of this bond, on shipments made during the terms of sald precedlng bond, may 
be proven hereunder." 

It was urged by the insurer that only such losses were carried over 
f rom the old to the new bond as were within the terms and conditions 
of the latter bond. This court, speaking by Circuit Judge Taft, said : 

"The question before us Is one of construction. Is the loss guaranteed 
against under clause S of bond 1540, in case of a renewal, loss resultlng froui 
Insolvency, as defined In that bond, or as defined in the renewal bond, 2443? 
it the former, then the judgment is supported by the averments of the bill ; if 
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tbe latter, then, because the aEfairs of the debtor firm were in the hands of a 
receiver, a judgment, exécution, and nulla bona return are not the test of in- 
solvency, and the plaintiff's case is not made out. The exception as to the 
receivership was a new provision of bond àS'o. 2443. Clause 8 of No. 1040 was 
of a somewhat illusory character. It did not become operative and blnding 
until renewal, and it was of course, possible for the Insurer to modify the 
effect of clause 8 by the terms of the very renewal upon which alone it be- 
came his contractual obligation. Thèse contracts of indemnity are merely con- 
traets of Insurance, carefuUy framed, to limit as narrowly as possible the lia- 
bility of the In.surer, and doubtful expressions in them are to be construed 
favorably to the insured. Suprême Council Cathollc Knights of America v. 
Fidelity & Casualty Co., 11 C. C. A. 96, 63 Fed. 48; Guarantee Co. of North 
America v. Mechanlc's Sav. Bank & Trust Co., 26 O. C. A. 146, 80 Fed. T66. 
Taking clause 8 of bond No. 1540 alone, it eannot be doubted that 'the loss re- 
sulting after such date of expiration on shipments made during the term of 
this bond,' which was to be proven during the term of the renewal bond, was 
Intended to be the same kind of loss as that for which the bond was given, 
to wit, a loss resulting from insolveney, as in bond No. 1540 defined. This 
conclusion is enforced by the language of clause 11 in bond No. 1540, in which 
it is agreed that insolveney shall be return of judgment exécutions unsatisfied 
during the term of bond or tbe renewal thereof aforesaid. Does clause 8 of 
bond No. 2443 indlcate an intention to change the character of the loss upon 
goods sold during the llfe of the previous bond for which the insurer should 
become llable? The material words of that clause are: 'In case this bond is 
a renewal, * * ♦ losses occurring during the term of this bond on ship- 
ments made during the term of sald preceding bond may be proved hereunder.' 
Does proof, under the renewal bond, require that the insolveney shall be estab- 
lished according to the définition of that bond? Standing alone, it may be 
oonceded that this would be the natural meaning of the words ; but we are to 
construe this clause with clauses 8 and 11 of bond No. 1540. We are to con- 
sider that by that clause It was clearly intended to extend the benefit of the 
old bond to cover sales of goods made under that bond, though losses thereon 
did not accrue during its life ; and we ought not to defeat that intention and 
just expectation of the assured, unless the words of the renewal bond neces- 
sarily require it. Do they require it? We think not. In the ligbt of the cir- 
cumstances and the necessity for reconciling the clauses of the two bonds, 
the words of clause 8 of bond No. 2443 may be reasonably construed to mean 
merely that the formai proof of loss is to be made under the renewal bond and 
during its life, while clauses Nos. 8 and 11 of bond No. 1540 shall be given ef- 
fect by holding that the fact of the loss is to be settled by the terms of the old 
bond." 

In American Crédit Indemnity Co. v. Champion Coated Paper Co., 
103 Fed. 609, 43 C. C. A. 340, the same contention was made in référ- 
ence to somewhat différent provisions contained in bonds similar to 
those in the instant case. Lurton, C. J., speaking for this court, said : 

"The Initial loss and single debtor liability of the two bonds are Irrecon- 
cilable, if we construe the conditions of the renewal bond as applicable to 
losses resulting from sales under the first bond. They are not so, if we limit 
the terms and conditions in respect of the initial loss and single debtor lia- 
bility, found in the new bond, to sales occurring during its period. This is the 
most reasonable interprétation, and accords most nearly with the justice of 
the matter. In the case of American Crédit Indemnity Co. v. Athens Woolen 
Mills, a cause declded by this court, and reported In 34 C. C. A. 161, 92 Fed. 
581, we found a difflculty of the same gênerai character arislng out of a doubt 
as to whether the définition of insolveney found in a renewal policy applied to 
a loss which was provable under the renewal bond, though it arose from 
eales made during the currency of the preceding bond. • • * In the same 
case we held bonds of this character to be essentially Insurance contracts, and 
that doubtful and ambiguous expressions were to be construed most favor- 
ably to the insured. Applying this rule, we hâve no hésitation In holding 
that the provisions which détermine the amount ♦ • • of the single 
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-debtor liability applicable to clalms resulting from sales durlng the perlod 
of the preceding bond are those found In the preceding bond." 

We think that the losses on goods shipped during the period of tht 
first bond, and before October 1, 1903, but occurring during the period 
of the second bond, which may be included in the calculation of the 
losses under the second bond, are not limited to the class of losses 
covered by said bond, but are the losses coming within the classes cov- 
ered by the first bond. 

[12] 3. Should the amount of sales under the first bond be added to 
ihe amount of sales under the second bond, to détermine the amount of 
initial loss to be borne by the insured? 

The renewal bond contained the following provision : 

"If between the date of the exécution of this bond and the 30th day of 
September, 1904, both dates Inclusive, on goods usually dealt in and at the 
tlnie of shipment solely owned by the indemnified, shipped since the Ist day 
of October, 1903, the indemnified shall siistain actual losses in excess of $5,000 
hereinafter called the 'initial loss,' on sales and shipments not exceedlng 
!ti450,û00, or, if such sales and shipments as aforesaid exceed such sum, a 
proportionally increased Initial loss, the company agrées to pay such excess 
loss." 

The first bond contained the same clause, excepting as to the dates 
mentioned. The contention is made by défendant that, if the losses 
on shipments during the first bond are carried over into the renewal 
bond, the amount of sales and shipments during the same period should 
also be carried over and added to the amount of sales and shipments 
made during the term of the latter bond; that, if this was donc, said 
last-mentioned amount would exceed the maximum fixed, $450,000; 
and that consequently the initial loss to be borne by the insured should 
be proportionately increased above $5,000. It is a sufficient answer 
to this contention to point out that, while the parties might hâve made 
an agreement to that effect, they hâve not done so, and we cannot add 
to the contract which they hâve seen fit to make. By that contract it 
was specifically provided that: 

"The losses occurring during the term of the renewal on goods shipped dur- 
ing the terni of this bond shall be included in the calculation of losses under 
said renewal, the same as If the goods had been shipped during the term of 
such renewal bond." 

No provision having been made for also carrying over the sales and 
shipments, we do not f eel warranted in speculating on the question 
whether such provision should hâve been made. It should also be borne 
in mind that each bond, by its express terms, insured certain losses, 
in excess of an initial loss, on shipments made during a certain period, 
which period was différent in each bond. And the amount of the initial 
loss to be borne by the insured under either bond, on the losses occur- 
ring during the period of such bond, depended, by the terms thereof, 
upon the amount of the shipments made during such period. Thus, the 
amount of the initial loss on the losses occurring during the period 
of the first bond, on shipments made during such period, depended upon 
the total amount of such shipments. Consequently, if those shipments, 
or any part thereof, were carried over and used in computmg the total 
amount of shipments under the second bond, the resuit would be that, 



PHILADELPHIA CASUAI.TY CO. V. FECHîrBIMER 415 

to that extent, the same shipments would be available twice as a basis 
for determining one initial loss, and the total loss to be borne by the 
insured would be proportionally increased beyond the sum agreed 
upon. We think that the contention of défendant cannot be sustained. 

4. What has been said is also applicable to the contention that only 
losses, if any, in excess of $5,000 on shipments made during the first 
bond, are covered by the renewal clause. This clause, however, spe- 
cifically refers to losses, and not excess losses, ànd as the parties used 
plain language to express their agreement, we cannot substitute there- 
for other language of our own, which would alter the meaning of such 
agreement. 

Moreover, as already pointed out, to adopt the contention of défend- 
ant in this regard would resuit in increasing the initial loss beyond the 
amount expressly agreed upon. The effect, in fact, would be that the 
insured would be obligated to bear one initial loss on losses on ship- 
ments made during the period of the first bond and occurring during 
such period, another similar initial loss on losses on the same shipments 
but occurring during the period of the second bond, and a third initial 
loss of the same amount on losses on shipments made during the 
period of the second bond and occurring during that period. That such 
a resuit, so inconsistent with the express provisions of the bonds gov- 
erning the initial loss, was intended to be effected by the renewal clause 
in question, is hardly conceivable. Certainly no such intent was ex- 
pressed by the language of such clause. While the other provisions 
refer to "losses in excess of" the initial loss, and to "excess loss," this 
clause mentions merely "the losses" occurring af ter, on shipments made 
before, the term of the first bond. We think that by the various provi- 
sions and clauses to which référence has been made the parties agreed : 
First, that défendants should indemnify plaintiffs against the losses 
defined by the first bond and occurring. in excess of the initial loss 
therein provided, on shipments made during such term, the total amount 
of the shipments made during such term being the basis for determin- 
ing the amount of such initial loss ; second, that the losses defined by 
the first bond, on shipments made during the term thereof (and there- 
fore included in the basis for Computing the initial loss thereunder), 
but occurring during the term of the second bond, should be included 
in the amount of tJie losses defined by, and occurring during the term of , 
such second bond on shipments made during its term ; and, third, that 
fihe défendant should indemnify the plaintiffs against the losses defined 
by the second bond and occurring, in excess of the initial loss therein 
provided, during the term thereof on shipments made during such lat- 
ter term, the amount of such initial loss depending, and depending only, 
upon the amount of shipments actually made during such latter term, 
but the amount of the losses, that is, the gross losses, including not only 
the losses occurring on such shipments, but also the losses occurring 
during such latter term on the shipments made during the term of 
the first bond (which shipments had been already used, as shown, in 
Computing the amount of the initial loss under the first bond). This 
contention, therefore, must be overruled. 

[13] 5. Should the shipments of goods which were returned by cus- 
tomers to the insured bave been deducted from the amount of sales 
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and shipments, in determining whether the total amount of such sales 
and shipments exceeded the maximum fixed in each policy? 

We think that, when goods shipped hâve been returned and accepted 
by the insured, no sale is consummated within the meaning of this pol- 
icy. It does not appear, nor is it claimed, that any of the goods so 
returned were net accepted by the insured. It must therefore be as- 
sumed that such goods were sliipped, but not sold, or else that any sales 
thereof were rescinded. In either event, no risk thereon was assumed 
by the insurer, and we think that the court did not err in refusing to 
include thèse shipments among the total amount of sales and shipments, 
in determining whether the maximum fixed had been exceeded. 

[14] 6. Were plaintiffs insured against losses occurring between 
October 1, 1903, and December 4, 1903, the date of the exécution of 
the renewal bond? 

This bond contained the following clause: 

"If between the date of the exécution of this bond and Septeiuber 30, 1904, 

* • * on goods * * * shipped since the Ist day of October, 190;î. the 
indemnlfled shall sustain actual losses in excess of -55,000, • * * provided : 

* * * (b) That such losses shall hâve been siwtained on claims against 
debtors by or against whom between the dates of the exécution and termina- 
tion of this bond, judicial proceedings of any liiud hâve been taliicn, estab- 
lishing such debtor's insolveney." 

The losses on three accounts, known as the Mandelstamen, Gam- 
mon, and Trigg claims, occurred between October 1, 1903, and such 
date of exécution, which was December 4, 1903, and défendant con- 
tends that by reason of the language just quoted thèse losses were not 
covered by such bond. By référence to the schedules attached to the 
master's report we find that ail the Gammon and Trigg shipments, and 
most of the Mandelstamen shipments, on which such losses occurred, 
were made before October 1, 1903. Thèse losses, therefore, were 
covered by the renewal clause already discussed, and defendant's con- 
tention, if tenable,'is inapplicable thereto. This leaves only a small 
part of the Mandelstamen shipments open to the objection last referred 
to. If the provisions hère invoked by défendant were the only ones 
in the last bond relating to this question, the contention made might 
not be without some force. The same bond, however, contains the 
following language, already quoted in another connection : 

"In considération of Issulng the attached bond, It is agreed and understood 
that losses occurring on goods shipped on and after October 1, 1903, shall 
not be included under bond No. 1318, but under the attached bond, subject 
to the terms and conditions thereof." 

It is évident that the parties intended that the renewal bond should 
cover losses on goods shipped after October 1, 1903, and that the réf- 
érence to the "date of the exécution" of such bond was merely a printed 
clause designed to apply if the bond had taken effect at the date of 
its exécution, instead of, as hère, prior thereto. That the court com- 
mitted no error in so holding is manifest from the rule of construction, 
applicable to such a case, to which référence is hereinaf ter made. 

7. Among the losses insured by the first policy were losses — 

"against a debtor for an amount not exceeding $250 where the prellminary 
notice of loss has attached to it a report from the designated mercantile 
agency, or froui some collection agency or attorney practicing in the place 
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where the debtor did business, that the clalm agalnst sucti debtor Is uneollec- 
tible through légal proceedings." 

Défendant objects to the allowance of any part of the loss on the 
account of Middleton, Chandler & Co. under this clause, because said 
account exceeded $250, contending that said clause covers only a loss 
on an account not exceeding that sum, and no portion of an account 
which is in excess of the sum named. 

It is unnecessary to construe this provision, because a référence to 
the findings and to certain exhibits mentioned therein discloses the fact 
that a pétition in bankruptcy had been filed against the firm in ques- 
tion and défendant had duly filed a proof of claim therein. This loss 
was theref ore insured, in any event, under the clause covering losses — 

"against a debtor by or against whom a pétition to be declared a bankrupt 
or insolvent bas been flled under tbe fédéral bankruptcy law or under some 
insolvency or assignment law o( any of the United States or any territory 
tbereof." 

[15] 8. Défendant assigns error on the allowance of the losses on 
the so-called Strauss and Henderson claims under the first bond, "for 
the reason that the record does not show that any event transpired 
during the term of either bond No. 1318 or No. 2071 which rendered 
said claims a provable claim under either of said bonds." 

With respect to the Strauss account, the findings and the évidence 
referred to therein show that plaintifïs duly sent défendant prelim- 
inary notice of loss, "because the debtor has been adjudged bankrupt 
according to the advices received from his brother," and that défend- 
ant replied by informing plaintifïs that: 

"We hâve advices from our local attorney to the effect that this party was 
closed out under exécution and nothing can be ruade eut of him." 

The schedule attached to, and made a part of, the findings, shows 
that said debtor was "closed out under exécution." The loss was 
therefore covered by the policy, either as a loss on a debtor who had 
become a bankrupt, as a loss on a debtor duly reported uncollectible, 
or as a loss on "a debtor whose stock in trade has been sold in ju- 
dicial proceedings." That formai notice of such facts was not spe- 
cifically given in the prehminary proof of loss is immaterial, as de- 
fendant had prompt and sufficient knowledge of such threatened loss, 
and did not dispute liability on that ground. American Crédit In- 
demnity Co. v. Wood, 73 Fed. 81, 19 C. C. A. 264 ; American Crédit 
Indemiiity Co. v. CarroUton Furniture Mfg. Co., 95 Fed. 111, 36 C. 
C. A. 671 ; Sloman v. Mercantile Crédit Guarantee Co., 112 Mich. 258 
70 N. W. 886. 

Regarding the Henderson account, it appears to be undisputed that 
a it!'îs;inent was obtained thereon, that no property was found upon 
\vr!i<-h exécution could be levied, and that attorneys for défendant 
retiirned said claim to it uncoUected. The loss was nianifestly covered 
bv tîi'" fir- 1 Ixjnd, both as a loss on a debtor against whom an exécu- 
tion had been returned unsatisfied, and as a loss on an account re- 
ported by an attorney as uncollectible. 

[16] It is, of course, well settled that crédit insurance bonds, or 
policies, as they really are, like other insurance policies, if ambiguous 
in their language, are to be construed strictly against the insurer, by 
220 F.— 27 
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whom they hâve been framed. American Crédit Indemnity Co. v. 
Champion Coated Paper Co., supra; Tebbetts v. Mercantile Crédit 
Guarantee Co., 73 Fed. 95, 19 C. C. A. 281; American Crédit In- 
demnity Co. V. Wood, 73 Fed. 81, 19 C. C. A, 264. As was said in 
the case last cited : 

"The bond, with Its mimerons conditions, belng an instrument prepared by 
the insurer, we must apply to its construction the rnle whieh was applied by 
this court in Guarantee Co. v. Wood, 15 0. 0. A. 503, 68 Fed. 52!): 'Il" the 
particular clause requiring interprétation cannot be brought into liariiiouy 
with the rest of the contract, and the instrument, coiisidered as a vvhole, is 
ambiguous touching the précise loss which the poUcy eover.s, that meau- 
ing is to be given to It which is most favorable to the insured.' " 

And the foUowing language of the Suprême Court is applicable to 
our construction of thèse bonds: 

"If the latter construction of the bond be not clearly right, It cannot be 
said to be inconsistent with its provisions. And it would be going very far 
to say that the construction given to It by the Company was so clearly right 
that a différent construction would be unreasonable or entirel.v inadmii^sible. 
We hâve, then, a contract so drawn as to leave room for two constructions of 
its provisions, either of which, it may be conceded, is reasonable, one favor- 
able to the Company, and the other favorable to the bank, and most likely to 
Bubserve the purposes for which the bond was given. In such a case the 
ternis used must be interpreted most strongly again.st the party who prepared 
the bond and delivered it to the party for whose protection it was executed." 
American Surety Co. v. Pauly, 170 U. S. 160, at page 168, 18 Sup. Ct. 5G.3, at 
page 566 (42 L. Ed. 9S7). 

[17] Plaintiflfs complain of certain rulings of the court; but, as 
tfiey 3id not appeal from the judgment, they cannot in this court go 
beyond supporting such judgment and opposing every assigument of 
error. Landram v. Jordan, 203 U. S. 56, 27 Sup. Ct. 17, 51 L. Ed. 
88; Southern Fine Lumber Co. v. Ward, 208 U. S. 126, 28 Sup. Ct. 
239, 52 L. Ed. 420; Texas Co. v. Central Fuel Oil Co. et al, 194 
Fed. 1, 114 C. C. A. 21; Swager v. Smith, 194 Fed. 762, 114 C. C. 
A. 482 ; O'Neil v. Wolcott Mining Co., 174 Fed. 527, 98 C. C. A. 
309, 27 L. R. A. (N. S.) 200. 

We hâve carefully considered ail the assignments of error raising 
questions which in efïect involve the sufficiency of the facts found to 
support the judgment. No other questions hâve been properly pre- 
sented for review. Nor do we intend to hold that without exceptions 
properly taken and directed to spécifie parts of a controversy of this 
complex character, or at least assignments of error specifically and 
clearly directed at the sufficiency of particular findings of fact to 
support the judgment rendered, this court will consider the détails of 
the controversy, searching the record as has been done in this case; 
but we hâve thought that course advisable hère under the unusual 
conditions shown by this record. 

As we find no error, the judgment is affirmed. 

On Application for Rehearing. 

PBR CURIAM. We are satisfled that whatever doubts exist as to the true 
mutual construction of the two contracts, as urged originally and as again 
presented by the rehearing application, are properly to be solved in favor of 
the insured by virtue of the rule pointed out in the opinion. The application 
for rehearing is denied. 
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EININGER et al. v. PUGET SOUND ELECTRIC RT. et al. 
(Circuit Court of Appeals, Nlnth Circuit February 15, 1915.) 
No. 2450. 

L Appeal and Bbrob ®=»403 — Parties — Amendment. 

Under U. S. Comp. St. 1901, p. 714, § 1005, authorizlng the allowance of 
an amendment of a writ of errer when tlie statement of tbe tltle or par- 
ties in the writ isi détective, if the defect can be remedled hy référence 
to the accompanying record without prejudicing or injuring défendant in 
error, where a motion for judgment by one of the défendants was granted 
without objection, and such défendant was not named in the writ of er- 
ror or citation, or made a party to the proceedings taken by plaintifEs to 
review a judgment in favor of the other défendant, plaintlffs will be per- 
mitted to amend the writ of error and citation by insertiug the name of 
such défendant, and to substitute a new and amended appeal bond, con- 
forming to the amended writ of error and citation, and a motion to dis- 
miss the writ of error will be denied. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2115- 
2119; Dec. Dig. <S=>403.] 

2. Raileoads <S=5350— Actions fob Death— Questions for Jury. 

In an action for the death of a person riding in an automobile, struck 
by an electric interurban car at a crosslng, évidence as to the speed of 
the car and of the automobile, and as to whether an alarm gong was 
ringing, and whether deceased and his chauffeur looked and llstened for 
approaching cars, held. to maUe questions for the jury as to defendant's 
négligence and deceased's coutributory négligence. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 1152-1192; 
Dec. Dig. ®=>350.] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action by NelHe M. Rininger and another against the Puget Sound 
Electric Railway and another. Judgment for défendants, and plain- 
tifïs bring error. Reversed and remanded. 

H. H. A. Hastings and L. B. Stedman, both of Seattle, Wash., for 
plaintiffs in error. 

James B. Howe and Hugh A. Tait, both of Seattle, Wash., for de- 
fendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This action was brought by the plaintiffs in 
error against the défendants in error to recover damages resulting to 
them from the death of the husband of Nellie M. and the father of 
Helen Dorothy Rininger, which was in the complaint alleged to hâve 
been caused by the joint négligence of the défendants in error. The 
deceased Rininger was killed by a car of the défendant electric rail- 
way — an interurban road — colliding with an automobile in which he 
was riding. Both companies were represented in the court below by 
the same counsel. 

^:sToT other cases see same tople & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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[1] At the trial, upon the conclusion of ail of the évidence on the 
part of the plaintiffs, the défendant Puget Sound Traction, Light & 
Power Company moved the court for judgment in its favor, "on the 
ground that it had been in no way connected with the ownership or 
opération or management or control of the interurban railroad, and 
that no négligence on its part had been shown." The record shows that 
that motion was granted as to that défendant without objection, and it 
was not named in the writ of error or citation, or in any way made a 
party to the proceedings taken by the plaintififs in error to review tlie 
judgment which was subsequently entered by the court below in fa- 
vor of the electric railway company, in conséquence of which the latter 
Company has moved for the dismissal of the writ of error. 

To meet that motion the plaintififs in error asked leave to amend tlie 
writ of error and the citation issued in the cause by inserting the namc 
of the traction, light and power company as a codefendant in error witla 
the electric railway company, and also for permission to substitute 
for the original appeal bond a new and amended bond to conform to 
such amended writ of error and citation, on the ground that the trac- 
tion, light and power company was inadvertently omitted from the 
original writ of error and citation. The latter motion is granted, aud 
the former one denied. Section 1005, U. S. Compiled Statutes 1901, 
p. 714; T. W. Teel v. Chesapeake & O. Ry. Co. of Virginia, 204 Fed. 
914, 123 C. C. A. 210; Gilbert v. Hopkins, 198 Ped. 849, 117 C. C. 
A. 491 ; Walton v. Marietta Chair Co., 157 U. S. 342, 15 Sup. Ct. 626, 
39 L. Ed. 725 ; Estis v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 
437. 

[2] After the élimination of the traction, light and power company 
the trial proceeded against the electric company, both parties thereto 
introducing much évidence, upon the conclusion of ail of which the 
défendant company moved the court for a directed verdict in its favor, 
which motion was granted, and such verdict accordingly rendered by 
the jury. That action of the trial court is the matter for considération 
hère upon the merits. In granting that motion the court based its rul- 
ing mainly upon the décision of this court in the case of Northern Pa- 
cific Ry. Co. v. Alderson, 199 Fed. 735, 118 C. C. A. 173, and the dé- 
cisions of the Circuit Court of Appeals of the Eighth Circuit in the 
cases of Chicago & N. W. Ry. Co. v. Andrews, 130 Fed. 65, 64 C. C. A. 
399, and Chicago, M. & St. P. Ry. Co. v. Bennett, 181 Fed. 799, 104 C. 
C. A. 309. The évidence in each of those cases was very différent from 
that in the présent case. 

This accident occurred at the crossing by the electric company's 
tracks of a macadamized highway at a place called Riverton, some 
miles south of the city of Seattle — the interurban electric line being 
that Connecting Seattle with Tacoma. The plaintiffs in the case intro 
duced évidence tending to show that over the highway at the crossing 
in question there is and was at the time a very large amount of trav- 
el, and also évidence going to show that about two miles southerly of 
Seattle the roadbed of the electric company, which is double-tracked 
beyond Riverton, crosses the Duwamish river, then passes a point 
called Quarry, then a little further south a place called Allentown, and 
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that about 1,200 feet still southerly of Allentown is the town or settle- 
ment of Riverton. From Quarry to Riverton the défendant compa- 
ny's tracks are constructed on a curve and at the f oot of a high bluff, 
in places 44 feet high, until it approaches within 120 feet of the high- 
way at Riverton, when it gradually recèdes and disappears there. 
About 120 feet west of the west rail at Riverton, and about 17 feet 
north of the center of the highway, the défendant company had erected 
■an iron post about 12 feet high upon which is an electric alarm gong 
about 12 inches in diameter, and on the top of which post are a séries 
of red electric lights and a large railroad crossing sign ; 1220 feet 
north of the crossing and on the company's west rail is an electric mech- 
anism so constructed that a south-bound car cuts in the current and 
ordinarily sets the gong to ringing and lights the red electric lamps, for 
the purpose of warning travelers on the highway of the approach of a 
south-bound car or train. About 20 feet south of the crossing is an- 
other electric mechanism that cuts out the current from the gong and 
lights, causing the gong to cease ringing and the lights to be extinguish- 
ed. A similar mechanism is constructed on the east rail of the Com- 
pany in inverse position, being operated similarly by north-bound cars. 
There was évidence given tending to show that under ordinary condi- 
tions the gong, when in opération, could be heard from 700 to 800 feet ; 
one witness testifying that on a clear day it could be heard from 1,200 
to 1,500 feet. There was testimony also tending to show that the curv- 
ature of the bank of the bluff was such as to deflect the sounds and 
warnings of south-bound cars toward the east, and that in conséquence 
it was and is difficult for one at or near the Riverton crossing to hear 
the rumble or sounds of a south-bound car until it was practically at 
the crossing. There was also évidence tending to show that from a 
point 300 feet west of the crossing the highway descends towards it at 
about a grade of 4 per cent, until it reaches within 15 or 20 feet of 
the track of the railway company, when it becomes level until the rail- 
way track is crossed, and that from such point to the crossing a south- 
bound car following the west track around the curve could not be seen 
after it leaves Allentown until within 40 or 50 feet of the crossing. 

At the time of the accident the deceased, who was a physician, was 
being driven by his chauffeur, and was sitting on the front seat with 
him, there being two ladies on the rear seat. They were approaching 
the crossing from the west, and consequently going towards Seattle. 
There was undoubtedly testimony on the part of the défendant com- 
pany tending to show that the car that kilied the deceased was not 
approaching the crossing at an immoderate speed, and that the alarm 
gong there was ringing, and that the gong upon the car was ringing, 
and that the deceased was being driven towards the crossing at an 
immoderate speed — some of the witnesses stating it as from 30 to 35 
miles an hour — and consequently tending to show that the deceased 
was guilty of contributory négligence. And the court below so held, 
in effect, in taking the case from the jury and directing a verdict for 
the défendant. But in view of the évidence on behalf of the plain- 
tiffs we are clearly of the opinion that the court below was in that 
regard in error. 
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It will be suffîcient to cite a little only of the testîmony given on 
behalf of the plaintiffs. The testimony of the chauffeur — Kent Brod- 
nix — is in part as follows: 

"My name is Kent Brodnix, and am an automobile driver and repair man, 
havlng followed tliis business seven years, and was foUowlng tbis business in 
July, 1912, and was tbeu employed by Dr. lîininger, the dcceased lucntioned in 
this case. Dr. Eininger at ttiat time owned a Sterns, and 1 had been driving 
it a few daya over ttiree months prior to July 25, 1912. To a certain extent at 
that time I was famlliar witb tliis crossiug known as tlie Biverton crossiug. 
During the afternoon of July 25, 1912, Dr. Eininger, the nurse. Miss Davis, and 
the doctor's sister. Miss Eininger, and myself liad been to Kent. We were on 
our way bacb to Seattle, and approached this crossiug a few miinites after 4 
in the afternoon. As I was coming along as usual, and when I got to the top 
of this grade, possibly 300 feet back from the crossiug, as I always had done 
before, I released the engine from the uiachine and started coasting down this 
grade, usiug the brake to control the machine, and I got down alniost to the 
store, and X looked to the south to see if thero were any trains approachiug 
from that way and then looked towards the north, and I could not see any 
there. We were gciug about 15 or 16 miles an hour, not to exceed that. As I 
looked to the north, I did not see any car, and I let the machine come on 
down, and 1 looked to the south again hetween the freiffht house and the store. 
and then turned and looked to the north again, and the car was only a short 
distance from the crofising. I niean by this the Interurban car. Before this 
I had made an effort to listen to ascertain whcther thei'e was any car ap- 
proaching. I heard no sound at ali of any approaching car. I did not hear any 
whistle or the ringing of any bell on the car. Q. Do you knovi' whether tlie 
doctor himself made any effort to ascertain if there was a 'ïar approaching? 
A. Yes. Q. Xow you inay state to the jury what you saw the doctor do, what 
efforts, or what the doctor did in respect to ascertaining. A. Ile looked both 
ways. Q. When you, say both ways, what do jou mean? A. To the north 
and to the south. Q. And did he indicate to you as to what should be doneV 
A. Well, he gave the customary signal to go ahead. Q. At that time, as you 
were approaching, or at the time you saw the electric car approaching, was 
the electrical alarm ringing? A. Not that) I heard. As soon as I saw the 
approaching electric car, I set the brakes and locked both rear wheels, and 
allowed the machine to stop as quick as possible. We were in the neighbor- 
hood of 25 to 30 feet west of the west track when I first saw the electric car. 
After I had set the brakes of the auto, both rear wheels skidded. 1 was able 
to bring the auto to a standstill before the electric car came along. The speed 
of the electric car, I should judge, was from 40 to 45 mileS, au hour. The 
motorman was not slowing down the approaching car that I noticed. I 
should judge the electric car was from 100 to 150 feet away when I first saw 
it The electric car struck the front end of the automobile. Q. What hap- 
pened? A. It picked the machine up and threw it back from the track about 
35 feet and almost completely turned it around. The doctor and the other 
two occupants were thrown from the machine, but I was not, as I was be- 
hind the steering wheel, which prevented me from being thrown. The doctor 
was thrown into the front trucks of the car and dragged, I should say, about 
50 feet, and was killed. The doctor's sister was thrown just to the side of 
the track, and Miss Davis was thrown clear through the cattle guard. Re- 
ferring to Exhibit 10, we came along in the customary manner to the to]) of 
the hiil, which was somewhere near the point marked 'J,' where I pushsd the 
clutch ont of the engine. Pushing the clutch out disconnects the car with the 
engine. This was a dowugrade, and then the machine moved along of its 
own weight. Bearing in mind that this plat is drawn to a scale of 30 feet 
to an inch, I would say that when we fa-st saw the electric car it would be 
at a point on this map one inch from the west rail of the west traclj. Just 
about one inch back up the highway. We were about 300 feet back when 
I disengaged the engine from the clutch, and did not connect the clutch again 
with the engine before we reached the track. The automobile was at the 
point marked letter 'S' in lead pencil on this plat (Bxhibit 10) when the elec- 
tric car struck it. (Witness is shown Plaintiffs' Exhibit 1, which is a large 
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photograph.) I reeognize the surroundings in tliis plcture, and It shows the 
appearance of the highway at that time. It would be hard to make a mark 
on this picture to show where we were when the electric car struck us. It 
would be right in behind that railing. It is hard to make a mark there. I 
meau the railing that is on the platform in front of the store. This road as 
shown on this picture is a downgrade towards the car track. Our automobile 
welghed, when it was not loaded with passengers, close to 5,000 pounds. Ex- 
hibit No. 9 is a picture of the crossing where the collision took place, and I 
am able to make an indication on this picture as to where we were when the 
electric car struck us. This is indlcated by the letter 'S' which I now mark 
on it, so that the point at the letter 'S' on Exhibit 9 is approximately the lo- 
cation where the collision took place. A's we approached the crossing, we were 
going at a speed, I should judge, of about 15 miles an hour, not to e^iceed 
that. Ordinarily I could bring this automobile to a standstill when proceed- 
ing at that rate under similar ponditions, in about 25 feet. * * • i bave 
been driving an automobile about 7 years, and am familiar with the gênerai 
conditions under which an automobile should be operated. » • * Since 
this accident occurred, I hâve made Personal observations of the surrounding 
conditions at the crossing, and I hâve made observation with référence to the 
abillty to see a south-bound car or train approachlng this crossing, and hâve 
also made observation with référence to the sound that is made by such a 
car, especially with référence to the ability of one being at this crossing to 
hear the approachlng car. Last summer was the last time I made thèse ob- 
.servations. I also made similar observations shortly after the accident I 
found that, while you could see the car at the bridge, it goes completely out 
of sight from that time until it gets to the crossing. I mean by this bridge 
the one that is shown on PlaintifE's Exhibit 10, which is the bridge for the 
main highway across the Duwamish river." 

The witness Isaac N. East testified for the plaintiffs, among other 
things, as follows: 

"My occupation is that of a tea man. I bave a tea and cofCee route through 
the country in the south end of the town, and was engaged in that business iu 
July, 1912. I hâve been in it for the last nine years, and I travel out through 
the varions neighborhoods south of Georgetown. My territory is from Spo- 
kane Avenue South to Des Moines, and between the Sound and the K. P. 
Kailroad, and I take in Tukwila and Foster ; that is, I hâve the territory for 
selling our teas In that locality. I hâve regular customers up there that I 
call every week. I bave a regular route that I travel once a week. I make 
the trip with a team and wagon. In July, 1912, my team was a Grand Union 
tea wagon. I guess most everybody is familiar with it. It is just a médium 
size delivery wagon, two hoi-ses ; one is a gray horse and the other is a bay, 
and they weigh about 1,000 pounds apiece. I am familiar with the highway 
crossing across the Riverton crossing, and bave been familiar with it for 
more than seven years. I bave been over this road once a week, up and back, 
as a rule, unless there was a holiday came on my delivery date. For seven 
years, or probably a little more than that, I hâve been over it once a week, 
and during that time hâve become familiar with the traffic that passes over 
it. There is almost a continuons traffic there during the day, and it was fully 
as much in July, 1912, as any time before or since, I think. I didn't see auy 
différence. It doesn't vary much. And that congested traffic bas exlsted ever 
since I hâve been going over the road. I must bave been over that crossing 
between 700 and 800 times. * * * I bave stated that in July, 1912, and 
for some time prier to that, it was almost a continuous traffic over that thor- 
oughfare during the daytime. There are teams there backwards and forwards 
almost ail the time. At that time I think there v?ere four trains a day passing 
over the tracks — two single cars, and two double-car trains, and then some- 
times a freight train in between them. The single cars were known as the 
'flyer,' or 'limited.' By that is meant that it does not stop between Seattle 
and Tacoma as I know of ; maybe it stops at Auburn. I don't know as to 
that I never rode over it, but it makes no stops at the stations this side of 
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Kent. The rate of speed that those llmlted trains usually run over tlils cross- 
Ing was about 25 or 30 miles an hour. At about 4 o'clock on the afternoon 
of the day the accident occurred, I was coming home right there just about 
Riverton ; was approaching the crossing. I saw the automobile that was oc- 
cupied by some one. I dld net then know who it was, but I afterwards found 
it was the doctor. They passed me somewhere near where Dr. Brown used 
to keep hls automobile. I don't know just how far that Is. Anybody that 
is familiar with the road knows it sits right in the bank on the right-liand 
side as you go south. They overtook me aud passed me on the left side. At 
the time I was traveling about 4 or 5 miles an hour, and the rate of speed 
that the automobile was proceeding at was probably 12 miles an hour. After 
they passed me, I kept going right along behind them, and I saw the electric 
car strike the automobile. I was probably 50 or 75 feet from the crossing 
when the collision took place. I could net tell exactly. I was just behind 
those people a little ways. I dld not hear any whistles from the approaching 
car. I was right there on the road. I thlnk I could hâve heard the whlstle 
of the train if anybody could. The alarm gong there at the crossing was not 
ringlng. I am positive of that. Several minutes after the accident it was 
ringing, becaus^ I stood right under it. (Witness shown PlaintifCs' Exhibit 6, 
a photograph showlng this electric gong.) I stood right hère, just across the 
Street. I just helped the lady upon her feet that was thrown eut of the auto- 
mobile, and stepped back a few steps and stood there. It was quite a little 
bit after that before the gong began ringing. I could not say just how long. 
I did not look at my watch. The automobile was coming downi at a slow 
rate of speed, and the car darted out from beiind that Mil there and struck 
them. The front wheels of the automobile stood on the plank that lies on the 
right-hand side of the right-hand rail going south. It shoved the tires back 
from the bottom of the automobile about that far (showlng), probably a foot 
or 15 inches, and the left-hand wheel took up a little sliver in the plank that 
stood up about that high (showing) ; at least it was partially took up and 
stood right that way, and the automobile cramped to the right and ran back, 
and turned a little more than half way round, with the end rather turned 
back up the Street After the collision the two ladies laid In the street — one 
across the cattle guard, with her head towards the east and her feet a little 
bit towards the northwest ; the other one laid with her face towards the cat- 
tle guard in the street ; and the doctor laid up under the f reight shed. The 
top of the automobile was down, so that I could see the occupants ail the tlme, 
as I was sitting above them in the wagon. The seat in my wagon is so ar- 
rangea that it is elevated high enough so that I could see over the horses 
and into the automobile. I was about 50 feet from the automobile when the 
car struck it, or a little less, I could not tell exactly ; but I know I( was 
there almost In a minute with my team hitched and on thei ground. The 
doctor was klUed. He was dead when I got to him. I helped what I heard 
afterwardsl was the doctor's sister — helped her to get upon her feet. The 
other lady, there was a number of other people helping her, so that I didn't 
need to go there. I did not hear the train approaching. Q. What bas been 
your observation with respect to being able to seo a south-bound car on the 
west track as it approached this crossingY A. I should judge you would bave 
to be within 25 feet of the track at the least calculation to see it, because 
there is a bluff and shrubbery and one thing and another there that obstructs 
your view, and then the car eircles in towards the bank. I could not say 
positively whether or not it is a fact that, if a person stood between 50 and 
60 feet west of the track, they could see a south-bound train at ail tiines 
after it left the Eiverton station. I never took any notice as to that. I hâve 
■lotlced that from that crossing and other places it is nearly impossible to 
hear where there is a bank or a bluff shields It. I did not hear that day 
this south-bound car. I hâve noticed at other tlmes that it bas been difficult 
to hear the train approaching, because I know that I came near driving out 
there onto the road because I heard nothing. That was before the gong was 
there. Q. Can one readily hear the rumble of the approaching train? A. 1 
think not. This is on account of the blutt, I suppose. The bluff diverts the 
Sound eastward." 
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Another witness for the plaintiffs — Elora Lamb — testified, among 
other things, as f oUows : 

"My âge is 21, I am a chauffeur and mechanic, and was such 1e July, 
1912, and am accustomed to drivlng automobiles. At about 4. o'clock In the 
afternoon of July 25, 1912, I was standing on the waiting or passenger sta- 
tion of défendants' railroad at Eiverton, waiting for the Seattle or north- 
bound train. I saw Dr. Rlniiiger's automobile approaching the crossing. 
(Witness shown Plaintiffs' Exhibitj 10.) I notice the station in this picture. 
I was standing on the platform at about the point marked 'A' in pencil 
thereon. I should judge that the automobile was approaching the crossing at 
a rate of speed between 12 and 15 miles an hour. It was being driven by 
Mr. Brodnix. Q. Did you observe whether or not he made any effort to see 
whether a train was approaching? A. I seen him looking both ways. At 
that time I could and dld, from my side, see the south-bound car on the west 
track of the défendants' Une. It was at the rock quarry when I flrst saw 
it, just between AUentown and the rock quarry, which is a point north of the 
Allentown station, and I contluued to observe it as it proceeded southward, 
and observed it untll it struck the auto. From where I vras on the platform 
I could see it during ail the time that it was going south. It was runnlng at 
a rate of speed between 45 and 50 miles an hour. It seemed to slaeken just a 
little bit, not mueh, as it approached the crossing. I did not hear any whistles 
blown on the train, and I was watching it ail the time. I am sure I could 
hâve heard the whistles if any had been blown on this train. There was 
nothing the matter with my hearing. It was ail right, and there was no 
defect in my vision or means ofi seeing at the time. The whistle was not 
blown. I did not hear it at ail. I am sure I could hâve heard it if it had 
been blown, because I hâve heard them lots of times there. The electric gong 
maintained at the crossing did not ring at that time. I was about 75 feet 
from it. After the collision, when the next flyer came through, it rang. It 
rang regularly, and did not ring fast — you know, now and then a tap. At 
that time I had been out home to see my parents, who lived out beyond there 
at that time, and continued to live there until about flve months ago. It 
was a fréquent occurrence for me to go out there to that station. I went out 
every week. At that time I was familiar with the driving of automobiles. 
The automobile was approaching the crossing at a rate of between 12 and 15 
miles an hour." 

There was certainly in the foregoing quotations testimony tending 
to show that the défendant company's car not only approached the 
crossing where the accident occurred at an excessive speed — at from 
40 to 45 miles an hour according to two of the witnesses — ^but posi- 
tive testimony of two of them that the alarm gong did not ring, and 
testimony tending to show that the deceased, as well as his chauffeur, 
looked and listened both north and south in approaching the railroad 
track before attempting to cross it, and tending to show that they 
neither heard nor saw the approach of the car, and tending to show 
that they were at the time only going at the rate of from 12 to 15 
miles an hour. Under such circumstances, we think it clear that the 
trial court was not justified in holding as a matter of law that the 
deceased was guilty of contributory négligence, or that the défendant 
Company was not guilty of any négligence. The testimony being sub- 
stantially conflicting, both as respects négligence of the défendant Com- 
pany and contributory négligence on the part of the deceased, the case 
was peculiarly one for the jury under appropriate instructions. 

The judgment is reversed, and the cause remanded for a new trial. 
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INDIAN REFINING CO. v. BUHRMAN. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 108. 

1. Appeal and Eeeob ®=»1002 — Review — Questions of Fact. 

In an action for salary by tlie assistant treasurer of a corporation, 
wliere the testimony of plaintifC and the treasurer as to whettier tiie 
treasurer discharged plaintiff at a certain tinie, or vvtietlier the matter 
was left open, tlie jury's flnding for plaintiflC was conclusive. 

lEd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 39.35- 
3937; Dec. Dig. <g=1002.] 

2. CoBPOBAiiONS ©=519 — Ofbticees — Actions foe Compensation — Evidence. 

In an action for salary by the assistant treasurer of a corporation, évi- 
dence held insufficient to show that the exeoutive committee authorized 
or ratifled plaintiff's discharge by the treasurer, or that it discharged hlm 
by electing his successor. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2085, 2088- 
2089, 2091, 2093; Dec. Dig. <g=519.] 

3. Corporations <S=>521 — Officers — Actions foe Compensation— Instruc- 

tions. 

In an action for salary by the assistant treasurer of a corporation, if a 
statement in the minutes of a meeting of the executive committee, at 
which plaintiff's failure to resign was dlscussed, that a member of the 
committee said that the matter be left with the treasurer with instruc- 
tions to go abead, was ambiguous as to whether this authorized plain- 
tiff's discharge by the treasurer, defendant's rights were fuUy preserved 
by an instruction that it was claimed by défendant that the instructions 
to go ahead were instriietions to discharge or ont down salaries at will, 
and by plaintiff that so far as he was concerned the instructions simply 
related to getting his résignation, and that the jury would put the con- 
struction on it and glve it such force as they thought it deserved. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2094-2098; 
Dec. Dig. <S=5521.] 

i. Coepobations >®=522 — Officers — Actions foe Compensatuon — Amoxjnt 
or Recoveet. 

In an action for salary by the assistant treasurer of a corporation ap- 
pointed November 15, 1911, where it appeared that plaintiff continued to 
attend at the company's offices regularly until after August 1, 1912, but 
that shortly thereafter he left, a verdict for his salary to September 
15th was too large to the extent of the salary f rom Augiist 15th. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2035, 2099- 
2113; Dec. Dig. <S=>522.] 

5. Evidence iê=389 — Coepoeatk Records — Parol Evidence. 

The written minutes of a corporation could be explained, but not 
changed, varied, or modified, by oral testimony. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1717, 1718; 
Dec. Dig. ®^389.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère on writ of error to review a judgment of the 
District Court, Southern District of New York, entered ujjon the ver- 
dict of a jury in favor of défendant in error, who was plaintiff below. 
The action was brought to recover salary as assistant treasurer of de- 
fendant from March 1 to September 15, 1912. 

(gr»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Diee.sts & Indexes 
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J. W. Weed, of New York City, for plaintiff in error. 
C. H. Payne, of New York City, for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Buhrman was appointed to his position 
on November 15, 1911, by the board of directors, to serve until lus 
successor was appointed. The fixing of his salary was left to the 
président of the company, and was fixed by him at $7,000 per annum. 
The by-laws invested the board of directors with the powers of the 
corporation, including the power to remove officers. There was an 
executive committee, authorized by the board to exercise ail the powers 
of the board when the latter was not in session. Mr. Pomeroy was the 
treasurer and one of the members of the executive committee. The 
power to remove other officers, such as the assistant treasurers, was 
not an incident of his office, and there is nothing to show that he pos- 
sessed such power by usage. Plaintiff does not contend that he could 
not be dismissed by proper authority before the appointment of his 
successor, nor that the board of directors could not authorize Pom- 
eroy to discharge him, nor that, Pomeroy having undertaken to dis- 
charge him, the board could not ratify his action in so doing. The 
main questions raised hère are not questions of law, but questions of 
fact. 

[1] The company was financially embarrassed in the autumn of 
1911. Pecuniary assistance was given it by the Guaranty Trust Com- 
pany. Some of the officers of the latter company were elected to the 
directorate of défendant and placed on its executive committee. Mr. 
Franklin was one of thèse, so was Mr. Pomeroy, and an effort was 
made to reduce expenses. The first plaintiff knew of this was on Feb- 
ruary 3, 1912, when he had an interview with Pomeroy. Of this inter- 
view there are two narratives. Pomeroy says he told Buhrman he 
must go on March Ist, drawing salary to that time, and that, although 
Buhrman protested that it was unfair to throw him out summarily, in 
view of his long service with the company, he did not refuse to go. 
If this is what happened, Pomeroy discharged plaintiff on that day, 
and, if the board or executive committee subsequently ratified his ac- 
tion, it would be operative, certainly from the date of ratification. 

Buhrman, however, gave a différent narrative of what took place. 
He said that Pomeroy told him of the arrangement with the Trust 
Company, and that his services would no longer be required; that 
upon his objection and protest, and after some discussion, Pomeroy 
told him to go on and see Franklin about the matter ; that he did so ; 
that he and Franklin talked it over, and the latter told him he would 
take it up, and let him (Buhrman) hear from him. This was evidently 
not a discharge. The subject was still left open. It was sent to the 
jury to say which narrative of this interview of February 3d was the 
correct one. Their verdict shows that they found Buhrman's story to 
be correct, a conclusion which we must accept. 

[2] The next item of évidence is found in the minutes of the execu- 
tive committee held on February 6, 1912. The relevant portions are 
as foUows: 
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"Salaries: Mr. Pomeroy reported that he liad taken up the matter of salary 
with a number of men. He stated that he had explained the situation to Mr. 
Buhrman, but that Mr. Buhrman had not sent in his résignation, as he felt 
that some man younger in the service of the Company should be let out iu 
place of himself, who had been with the company several years. Mr. Pomeroy 
replied that the situation the company had to face was one of economy, and 
that if men were being paid toc much there would hâve to be a remedy. Mr. 
Dwight asked if Mr. Buhrman's knowledge to the company was not of some 
importance." 

After some discussion as to otiier employés with whom Pomeroy had 
had interviews, some of whom he said had agreed to leave, the minutes 
State : 

"Mr. Franklin said that in view of the fact that the Président had stated 
to the board that there was not a man whose résignation could not be ol'- 
tained immediately, that the matter be left with Mr. Pomeroy with instruc- 
tions to go ahead." 

Thèse minutes do not évidence any ratification of a prior discharge 
of plaintifif (by Pomeroy), because there is no proof of any prior dis- 
charge, nor, indeed, any indication on the face of the minutes that a 
prior discharge was supposed to hâve tal-cen place. 

[3] It is contended, however, that thèse minutes show that Pomerov 
was authorized by the executive committee on February 6th to dis- 
charge Buhrman. We do not think the minutes should be thus con- 
strued ; but, if there be any ambiguity in them, defendant's rights were 
f ully preserved in this excerpt from the charge to the jury : 

"It is claimed hère on the part of the défendant that Instructions to go 
ahead were instructions to go ahead and discharge at will, discharge em- 
ployés, or eut down salaries, do as he pleased ; while on the part of this plaiii- 
tiff it is contended that instructions to go ahead simply related, so far as this 
plaintiff was concerned, to getting his résignation. Of course, you will put 
the construction on it and give it such force as you think it deserves, and is 
entitled to, and has, You see, there is no formai resolution." 

The verdict shows'that the jury construed this record of the trans- 
actions of the executive committee as we think it should be construed. 

The next item of proof is found in an excerpt from the minutes of 
the executive committee February 13, 1912, which reads : 

"Mr. Pomeroy said that it was advisable to bave some one authorized to sign 
assignments sent to the Guaranty Trust Company, and suggested that Mr. J. 
S. Bailey be authorized to do so. TJpon nomination duly seconded Mr. J. S. 
Bailey was unanimously elected an assistant treasurer of the company, with 
power to sign ail checks, notes, drafts, and obligations for payment by the com- 
pany, and to serve until his successor should be chosen by the board." 

Of course, if this minute recorded that Bailey had been elected by the 
executive committee, which had full power in the matter, as suc- 
cessor of Buhrman, that would end the controversy, because Buhr- 
man's term of employment as fixed originally lasted only until the ap- 
pointment of his successor. But at the time this action was taken there 
were two "assistant treasurers," Buhrman and Dilloway. The resolu- 
tion does not state which of thèse two Bailey was to succeed ; indeea, 
for aught that appears, the resolution provided only for the appoint- 
ment of a third assistant treasurer. 
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The only other item of évidence from the minutes is found in the 
record of a meeting of the executive committee on June 11, 1912, at 
which the "chairman stated that at the présent time the officers of the 
Company are as follows," giving a list which includes "assistant treas- 
urer, Bailey," and "assistant treasurer, Dillov^ray." This cannot be 
taken as a ratification of a prior discharge, because no prior discharge 
calhng for ratification has been shown, the jury having found for plain- 
tifif on ail the disputed points of his interviews with Pomeroy. 

[4] Buhrman continued to attend at the company's offices regularly 
until "after August 1, 1912," doing such work as was given to him. 
Shortly after August Ist he seems to hâve left them. Exactly why, 
under thèse circumstances, he was allowed to recover salary until Sep- 
tember 15th, is not made clear to us. We think the verdict was toc 
large to the extent of salary from August 15th to September 15th. 

[5] We think there was no error in refusing to charge that the jury 
"were not entitled to consider any oral testimony in the case for the 
purpose of varying or modifying the written minutes of the Com- 
pany." It was correct to charge, as the court did, that oral testimony 
could explain the meaning of the minutes, but that a fact recorded could 
not be changed by oral évidence. 

The construction we hâve given to the minutes, especially to the 
record of the meeting of February 13th, makes it unnecessary to dis- 
cuss the exceptions to the charge. 

Upon plaintiff's consenting to reduce the verdict in the amount of 
salary from August 15th to September 15th, the judgment is affirmed. 



DBLAWARE, L. & W. R. CO. v. YURKONIS. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 123. 

1. Commerce <&=»8 — Fedesal Liabilitt Act — Exclusive Powee of Congbess. 

When the fédéral Employers' Liabllitv Act (Act April 22, 1908, c. 149, 
35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]) applies, it is the suprême law 
of the land, and supersedes ail other remédies. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
■Ê=8.] 

2. CoMMEECB ®=>16 — Law Goveeninq — "Interstate Commerce" — Mining. 

The mère act of minlng coal is not "Interstate commerce," within the 
fédéral Employers' Llability Act. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 2; Dec. Dig. 
®=>16. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

8. Courts <g=>23 — Jurisdiction — Bffect of Stipulation. 

Where an employer was not engaged in Interstate commerce, a conces- 
sion by the défendant, in an employé'» action for injuries, that the par- 
ties were engaged in Interstate commerce, as alleged, in the complalnt, 
could not give the court jurisdiction on that ground. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 75, 75y2, 81; Dec. 
Dig. ®=523. 

Consent of parties to jurisdiction of fédéral courts, see note to Phila- 
delphia & Reading Coal & 1. Co. v. Keslusky, 127 C. C. A. 557.] 

^=9P(>r other cases see same {oplc & KEY-NTTMBEIR in ail Key-Numbered Digests & Indexes 
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4. Stipulations ®=>13 — SETTiNa Asidb ok Gkanting Relief. 

In an employé's action for Injuries, wbere, tbough the parties were not 
engagea, in Interstate commerce, plalntlff alleged and défendant couceded 
that they were so engaged, If such concession gave jurisdiction, plaintilï's 
motion to strike such allégations sliould hâve been granted, as even a 
stipulation entered into inadvertently will be relieved against, if the op- 
posite party is not prejudleed. 

[Ed. Note.— For other cases, see Stipulations, Cent. Dlg. §§ 67-76 ; Dec. 
Dig. ®=>13.] 

5. Masteb and Servant <S=>256 — Actions fob Injuries — Complaint. 

It was proper, in an employé's action for injuries, and in harmony witli 
the New York practice, to so prépare the complaint as to enable plain- 
tlfif to recover elther under the fédéral or state lOmployers' LIability Act 
or under the common law as supplemented by the state mining law, as 
the évidence might permit. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 809- 
812, 815; Dec. Dig. ©=5256.] 

6. Masteb and Servant <S=»285 — Actions fob Injuries — Questions for Jubt. 

In a coal miner's action for Injuries, his testimony that, after lightiiig 
a squlb to fire a blast, he was knocked down twice by explosions of gus, 
and that before he could get away the blast was exploded by the gas, 
was not so Ineredible, nor was the cause of the explosion so disconnected 
with the employer's failure to ventilate the mine, as required by Miniug 
Law Pa. June 2, 1891 (P. L. 176), as to justlfy the direction of a ver- 
dict, and thèse questions were properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1002. 
1003, 1007, 1008, 1016, 1035, 1043, 1053 ; Dec. Dig. e=»285.] 

In Error to the District Court of the United States for the East- 
ern District of New York. 
For opinion below, see 213 Fed. 537. 

F. W. Thomson, of New York City, for plaintiff in error. 
J. V. Bouvier, Jr., and W. Montagne Geer, Jr., both of New York 
City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to review a judg- 
ment entered on the verdict of a jury in favor of the plaintiff for 
$50,000 for Personal injuries sustained by him while in the employ- 
ment of the défendant, vvhich verdict under an order of Judge Chat- 
field the plaintiff consented to reduce to $36,000. 

July 6, 1911, the plaintiff, who was a certified miner, employed for 
18 years in the Pettibone anthracite coal mine, owned by the défendant, 
was terribly injured by the explosion of a blast which he had pre- 
pared. May 7, 1913, this action was brought in the Suprême Court of 
New York for Richmond county, and removed by the défendant to the 
United States District Court for the Eastern District of New York. 
The complaint proceeded upon the theory that the blast was prema- 
turely exploded before the plaintiff could get away by an explosion of 
gas due to the defective ventilation of the place where he was working, 
in violation of the Pennsylvania Mining Law of June 2, 1891. 

The amended complaint set forth sections 1, 4, 8, and 9 of article X 

(g=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & îudeiès 
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and rules 1 and 9 of article XII, also section 8 of article XVII which 
are as follows: 

"Article X. » • • 

"Section 1. The owner, operator or superintendent of every mine shall pro- 
vide and maintain a constant and adéquate supply of pure air for the same, as 
hereinbefore provided. » • • 

"Sec. 4. The ventila ting currents shall be conducted and clreulated to and 
along the face of eaeh and every working place throughout the entlre mine, in 
sufflcient quantltles to ûilute, render harmless and sweep away smoke and 
noxious or dangerous gases, to sueh an extent that ail working places and 
traveling roads shall be in a safe and fit state to work and travel therein. 
* • • 

"Sec. 8. AU cross-cuts Connecting the main Inlet and outlet air-passages of 
every district, when it becomes necessary to close them permanently, shall 
be substantially closed with brick or other suitable building material, laid in 
mortar or cément whenever practlcable, but in no case shall sald air-stoppings 
be constructed of planks except for teinporary purposes. 

"Sec. 9. Ail doors used in assisting or in any vvay alïecting the ventilation 
shall be so hung and adjusted that they will close automatically." 

"Article XII. 

"Rule 1. The owner, operator or superlntendent of a mine or colliery shall 
use every précaution to insure the safety of the workmen in ail cases, whether 
provided for in this act or not. » • • 

"Rule 9. In every working approaching any place where there is Ukely 
to be an accumulation of explosive gases, or in any working in which danger 
is imminent from explosive gases, no light or lire or other than a locked safety 
lamp, shall be allowed or used." 

"Article XVII. • • • 

"Sec. 8. That for any injury to person or property occasioned by any viola- 
tion of this act or any failure to comply with ils provisions by any owner, 
operator, superlntendent, mine forcman or fire boss of any coal mine or col- 
liery, a right of action shall accrue to the party injured against said owner 
or operator for any direct damages he may bave sustained thereby." 

Also the Pennsylvania Employers' Liability Act of June 10, 1907 (P. 
Iv. 523), which is as follows: 

"Section 1. Be it enacted, etc., that in ail actions brought to reeover from 
an employer for injury sufïered by his employé, the négligence of a fellow serv- 
ant of the employa shall not be a défense, where the injury wns caused or 
contrihuted to by any of the following causes, namely: Any Uefect in the 
Works, plant, or machlnery, of which the employer could hâve had knowledge 
by the exercise of ordinary care; the neglect of any person engaged as superln- 
tendent, manager, foreman or any other person in charge or control of the 
Works, plant, or macbiuery ; the négligence of any person in charge of or 
directing the particnlar work In which the employé was engaged at the time 
of the injury or death ; and négligence of any person to whose orders the 
employé was bound to conform, and did conform, and, by reason of his having 
conformed thereto, the injury or death resulted; the act of any fellow servant, 
done in obédience to the rules, instructions, or orders given by the employer, or 
any other person who has authority to direct the doing of sald act. 

"Sec. 2. The manager, superlntendent, foreman, or other person in charge or 
control of the works, or any part of the works, shall, under this act be held 
as the agent of the employer, in ail suits for damages for death or Injury suf- 
fered by employés. 

"Sec. 3. AU acts or parts of acts inconsistent herewith be and the same are 
hereby repealed." 

The mine consisted of a séries of coal levels separated by strata of 
rock, and extended 1,047 feet below the surface of the ground ; the 
level where the plaintiff was working being 500 feet below the sur- 
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face. Ail thèse levels were ventilated by a ventilating fan, which suck- 
ed the air out of the mine and so caused a vacuum into which f resh 
air rushed. 

The plaintiff was working in a chamber about 400 feet in length 
running east and west, and around it a continuous gangway was gradu- 
ally constructed as the work progressed, to be used by the miners as a 
working place. In the middle of the west end two doors were placed, 
opposite to each other, with a space between, so that one would always 
be shut when the other was open, making an air lock. The air entered 
this chamber at a point south of thèse doors, and then went by the 
south side to the east end, thence north to the north side, and thence 
back into the main gangway. A miner named Fine and his helper had 
the mining on the south side of the chamber, and the plaintiff and his 
helper had the mining on the north side. They made a séries of north 
and south cross-cuts into the coal 60 feet apart, as required by law, 
working toward each other from the opposite sides. When they met 
at the center a solid cément and brick or masonry wall was erected, also 
as required by law. There were six cross-cuts in the chamber, be- 
ginning at the west end ; the first three had been fiUed at the center, 
but the fourth was only closed by a loose board partition. The plaintiff 
was working at the sixth cross-cut, which was the limit of the prop- 
erty, was some 75 feet from the fifth, and had not been eut through. 
The fifth cross-cut was properly left open, so that the air coming along 
the south side to the east end could be turned back and passed through 
the fifth cross-cut, and thence to the sixth cross-cut. This diverting of 
the air was accomplished by a tight board partition, called a brattice, 
between the floor and the roof at the south side, and a similar brattice 
at the north side. 

The négligence charged was that the fourth cross-cut was insuffi- 
ciently closed, that the distance between the fifth and the sixth cross-cut 
was too long, that the plaintiff was allowed to go into the chamber with 
an open lamp, and that the brattice which was intended to direct the 
air into his working place was not long enough, and was not extended 
by canvas, as the practice was. It was alleged that in this way most 
of the air circled around the brattice into the gangway on the north side 
of the floor, without going as far as his working place, the effect of 
which was that gas accumulated at the top of the cross-cut, and was ex- 
ploded by the open miner's lamp in his hat, knocking him down twice. 
and exploding the blast before the fuse which he had lighted reached 
the powder, and before he could get away to a place of safety. 

October 2, 1913, more than two years after the cause of action arose, 
the plaintiff was permitted to file an amended complaint, which included 
additional allégations to the effect that both he and the défendant were 
engaged in Interstate commerce at the time the cause of action arose, 
which allégations the amended answer denied, and also set up as a dé- 
fense that the cause of action was barred under the fédéral statute. 
At the trial, however, before any proof was made on this point, the 
défendant conceded that the parties were engaged in Interstate com- 
merce. This decided that issue in favor of the plaintiff 's allégation. 
Accordingly, at the close of the case the défendant asked the court to 
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direct a verdict for it, on the ground that the fédéral statute was ex- 
clusive of ail other remédies and that the cause of action was first plead- 
ed when the amended complaint was served, more than two years after 
it arose, and when it was barred. Union Pacific R. R. Co. v. Wyler, 
158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983. Thereupon the plaintiff 
moved to strike the allégations as to interstate commerce out of the 
amended complaint. The court denied this motion, on the ground that 
it was unnecessary, because the plaintiff could recover, either under 
the law of master and servant at common law, or under the Penn- 
sylvania Employers' Liability Act, as the évidence permitted ; the féd- 
éral act, by virtue of the limitation of two years, having ceased to 
apply. 

[1-5] We think this was a right conclusion for a wrong reason. The 
plaintiff had a right to recover otherwise if he could, not because the 
fédéral act had ceased to apply, but because it never did apply. When 
it does apply, it is the suprême law of the land, and supersedes ail other 
remédies. Second Employers' Liability Cases, 223 U. S. 1, 32 Sup. 
Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44 ; Wabash R. R. v. Hayes, 
234 U. S. 86, 89, 34 Sup. Ct. 729, 58 L. Ed. 1226. We think it is 
quite clear that the mère act of mining coal is not interstate commerce, 
and no concession by the défendant can give the court jurisdiction on 
that ground. However, if it could, the plaintiff's motion to strike the 
allégations out should hâve been granted. Even a stipulation entered 
into inadvertently in course of a trial will be relieved against if the 
opposite party is not prejudiced. Carnegie Steel Co. v. Cambria Iron 
Co., 185 U. S. 403, 414, 22 Sup. Ct. 698, 46 L. Ed. 968; Barry v. Mu- 
tual Life Insurance Co., 53 N. Y. 536. The amended complaint was 
evidently intended to enable the plaintiff to recover either under the 
fédéral act, or under the Employers' Liability Law of Pennsylvania, or 
under the law of master and servant at common law, supplemented as 
to négligence by the Pennsylvania Mining Law, according as the évi- 
dence might permit. This was quite proper (Wabash R. R. Co. v. 
Hayes, 234 U. S. 86, 34 Sup. Ct. 729, 58 L. Ed. 1226), and is the prac- 
tice in the courts of the state of New York (Payne v. New York, 
Susquehanna & Western R. R. Co., 201 N. Y. 436, 95 N. E. 19). The 
trial judge was therefore right in submitting the case to the jury, if 
a cause of action was developed under either. 

[6] The plaintiff was the only witness as to the circumstances im- 
mediately preceding the accident, and he testified that he was allowed 
to go into the chamber with an open lamp ; that, having examined for 
gas with his saf ety lamp, he discovered none ; that he thereupon light- 
ed the squib placed to fire the blast, picked up his hat, in which was an 
open mining lamp, and started to walk out. As he raised his head he 
was knocked down by an explosion of gas, got up and was knocked 
down again, and before he could get away the blast was exploded by 
the gas. He also testified that he had informed the mining foreman 
on the morning of the day of the accident that the brattice was not long 
enough to properly ventilate his working place, and that the foreman 
promised to hâve it corrected, which he did not do. The défendant 
sorght to prove that this account of the explosion was impossible, and 
220 F.— 28 
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that the biast must hâve gone off through the plaintiff's own négligence. 
Thèse were questions which we think were properly submitted to the 
jury. The plaintifif's account does not appear to us so incredible, or the 
cause of the explosion so disconnected with failure to furnish the 
ventilation required by the Pennsylvania Mining Law, as to justify 
the direction of a verdict for the défendant. 
The judgment is affirmed. 



In re DOYLE. 

In re NEUN. 

(Circuit Court of Appeals, Second Circuit January 12, 1915.) 

No. 10-160. 

1. Bankbuptct (g:=5376 — Compromise of Claims. 

At the time of a persou's bankruptcy certain eorporate stock stood In 
his name on the books of the corporation; but he claimed to hâve trans- 
ferred it to his wife, and, apparently having been transferred in blank, 
it was held by a trust company as collatéral to a loan to B., a friend of 
the bankrupt. The wife filed a claim for $76,000, and the trustée com- 
menced an action to recover the stock as the property of the bankrupt, 
ofCering to pay the indebtedness to the trust company. The bankrupt ap- 
plied for a discharge, which was denied ; the spécial master and the Dis- 
trict Judge sustaining objections based on the transfer of the stock and 
other property. l'ending an apj)lication for a rehearlng, B. proposed a 
compromise by which he was to pay the trustée $40,000, the wife was to 
withdraw her clalin, the trustée was to discontinue the action to recover 
the stock, the settlement was to be approved by a majority of the cred- 
itors, and objections to the bankriipt's discharge were to be withdrawn. 
This was approved by a majority of the creditors voting iiiereon and by 
the District Court, and was carried ont, except that the objections to the 
discharge were not withdrawn. On rehearing of such objections they 
were overruled. IJeUl, that the proposed compromise appeared proper, 
and there was no error in approving it 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 598-600, 602 ; 
Dec. Dig. <S==>376.] 

2. Bankbxjptct <©=3457 — Eeview of Procebdings — Matters Pbesentkd for 

Eeview. 

The overruling of the objections to the discharge would not be revlevved 
on appeal, untll the District Court amended its order to show whether 
such objections were overruled under the Impression that the proposed 
settlement had been fuUy carried out, and that further considération of 
the objections was unnecessary or because, on reconsideration the court 
believed the évidence did not support the objections. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 917; Dec. 
Dig. <g=»457.] 

3. Bankruptcy (g=>460 — Review of Procebdings — Effect of Compromise. 

An objecting créditer, who has flled spécifications against a bank- 
rupt's discharge and has not wlthdi'awn them, Is entitled to be heard with 
respect to the grantlng of a discharge on appeal, and his rlghts cannot 
be prejudiced by the vote of a majority of the other creditors to accept 
a proposed compromise of conflicting claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 919; Dec. 
Dig. <S=5460. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

^ssFor otber cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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4. Bankruptcy (g==>386 — Compromise of Claims — Failuee to Caeet Out — ' 
Restoration. 

Where, pursuant to a proposed compromise of a controversy over stock, 
wMch a bankrupt claimed to hâve trausferred to his wife, under which 
$40,000 was to be paid to the trustée, the wlfe was to witbdravv a olaim 
against the estate, the trustée to discontinue an action to recover the 
stock, and creditors to withdraw their objections to the bankrupt's dis- 
charge, the paj'ment was made, and tbe wife's claim released in reliance 
on the trustée, or the person who proposed the compromise, being able to 
secure tbe withdrawal of the objections to the discharge, but such objec- 
tions were not withdrawn, equity required that such paymeut and re- 
lease should be returned. 

[Ed. Kote. — For other cases, see Bankruptey, Cent. Dig. § 606 ; Dec. 
Dig. <©=SS6.] 

Pétition to Revise and Appeal from Orders of the District Court of 
the United States for the Western District of New York. 

This cause cornes hère in two aspects : First, on pétition to revise 
an order of the District Court, Western District of New York, approv- 
ing a proposed compromise; and, second, on appeal from an order 
granting bankrupt's discharge. 
^ See, also, 199 Fed. 247. 

W. F. Lynn, of Rochester, N. Y., for petitioner and appellant. 
H. W. Rippey and W. W. Armstrong, both of Rochester, N. Y., for 
appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1, 2] At the time of the bankruptey, 
August 7, 1908, 275 shares of the stock of the Mohawk Condensed 
Milk Company stood in bankrupt's name on the books of the company. 
Bankrupt contends that thèse were conveyed to his wife by written 
assignments dated December 24, 1897 (270 shares), and January 6, 
1908 (5 shares). There was conflicting évidence as to the authenticity 
of thèse assignments. Apparently the certificates of stock had been 
transferred in blank, because prior to August 8, 1908, they had been 
deposited with the Genesee Valley Trust Company as collatéral to a 
loan of about $47,000 to Robert A. Badger, a friend of the bankrupt, 
who was endeavoring to assist him in his financial difficulties. It does 
not seem to be disputed by any one that the value of the stock greatly 
exceeds the sum for which it was pledged as collatéral. Mrs. Doyle, 
the bankrupt's v^'ife, filed a claim against his estate for upwards of 
$76,000. The bankrupt made application for discharge (July 5, 1909), 
to which spécifications of objections were filed. Subséquent to bank- 
ruptey the Milk Company increased its stock and 68 shares were al- 
lotted to Badger as holder of the 243 shares. Badger borrowed $10,200 
additional from the Trust Company to pay for them, pledging the 68 
shares as collatéral. Still later the Milk Company declared a stock 
dividend, of which 343 shares was received by Badger as holder of the 
other 343 (275 plus 68) and turned over to the Trust Company as col- 
latéral to its loans. 

On October 7, 1912, the trustée commenced an action in the Suprême 
Court of the state against the Trust Company to recover the 686 shares 

<@::3For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Digests & Inrleies 
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of stock, claiming that it was property of tlie bankrupt and offering 
to pay the indebtedness to the Trust Company. The spécial master, 
to whom the matter had been referred, reported against discharge on 
February 21, 1912. Upon application for review in the District Court, 
Judge Hazel filed an opinion sustaining the spécial master as to two of 
the spécifications and refusing discharge on September 12, 1912. Be- 
fore order was entered on such opinion, application was made on affi- 
davits for a rehearing. Subséquent to September 12, 1912, and before 
rehearing wao ordercd on August 26, 1913, the proposed compromise 
was prepared and submitted at a meeting of the creditors. The spécial 
master reported that 44 claimants did not vote at ail, although some of 
them were présent; that of those who voted 26 favored the compro- 
mise, and 11 rejected it; that "the amount of money represented by 
those in favor of the compromise is far in excess, several times the 
amount of money represented by those who were présent and voted 
'no,' and the number who voted 'yes' also exceeds in amount the 
number who hâve failed to vote, with the exclusion of Mrs. Doyle." 

The proposed compromise, which the District Judge approved, pro- 
vided as f ollows : 

(1) Badger, who proposed the compromise, for the expressed reason that 
te was "deslrous of compromising and settling the trustee's action and proctir- 
Ing the discharge of the bankrupt and the distribution of Ms bankrupt estate," 
was to pay the trustée $40,000 in cash. 

(2) Mrs. Doyle was to wlthdraw her elaim against the estate and exécute ail 
necessary releases thereof. 

(3) The trustée was to discontinue the action to recover the stock which Mrs. 
Do.vle claimed she owned. 

(4) ïhere should be an approval of the proposed settlement by a majority of 
the creditors. 

(,5) Such creditors as hâve heretofore filed objections to the discharge of 
said Michael Doyle shall waive and wlthdraw the same, and no further ob- 
jection to his discharge shall be made. 

This seems to us an entirely proper adjustment, if it can be carried 
out in its entirety, and we find no error in the court's approval. 

The appeal from the order of discharge présents a more compli- 
cated situation. There were spécifications of objections to discharge 
filed by various creditors, who, as the spécial master states, "repre- 
sented more than half of the valid claims filed, with the exception of the 
claim of the bankrupt's wife." There were six différent spécifications 
of objection, and the spécial master sustained them ail. The District 
Court reversed the master as to ail except Nos. 4 and 5, as to which 
on September 13, 1912, it sustained him. Thèse spécifications dealt 
with two alleged assignments of property, the Milk stock being one of 
them. The master discussed the testimony at considérable length, and 
so did the court, which gave its reasons for holding upon the facts 
proved that the averments of objectors had been proved. 

Subséquent to décision, and before order was signed, the court 
granted an order to show cause why there should not be a rehearing. 
On the return day, the proposed settlement being before the court, a 
rehearing was ordered upon condition that the action by the trustée to 
recover the stock be compromised and settled upon the terms and 
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conditions "hereinafter stated"; such statement enumerating ail the 
provisions of the proposed settlement, except No. 5. 

Upon the rehearing there was presented a pétition showing that the 
"trustée has received said money and said papers" — i. e., the $40,000 
and release of Mrs. Doyle's claim — provided for in clauses 1 and 2. It 
also appeared that a large majority of the creditors had voted ap- 
proval of the proposed settlement. Thereupon the court made an 
order overruling ail objections to the discharge and granting the same. 

It appears that the proposed settlement was not carried out accord- 
ing to its terms. Clauses 1. 2, 3, and 4 were carried out, but 5 was 
not. No creditor, who had filed objections to discharge, withdrew 
them. From the language of the orders granting rehearing and grant- 
ing discharge, it might be inferred that the court was under the im- 
pression that the proposed settlement had been fully carried out. It 
it had been, further considération of the objections would, of course, 
be unnecessary, there would be none left to consider, and an order 
of discharge would be proper. It is, of course, possible that the 
'court made its order, not because it supposed the proposed settle- 
ment had been fully carried out, but because upon reconsideration of 
the évidence before the spécial master it was satisfîed that the stock 
in question did not belong to the bankrupt. If the former of thèse 
postulâtes be correct, the order should be reversed, for there certainly 
was évidence, referred to in Judge Hazel's opinion, to sustain the orig- 
inal finding of the master and the court that the stock was the prop- 
erty of the bankrupt, and the record shows that objections were not 
W'ithdrawn, as clause 5 of the compromise assumed they would be. 

[3] If the other postulate be correct, then this court should ex- 
amine the testimony to see if the court was in error in reversing the 
master's findings as to this spécification (and also spécification 5). 
But we should not be required to make this examination until we are 
advised whether the master and the court are in accord or not as to the 
merits of thèse spécifications. An objecting creditor, who has filed 
spécifications against discharge and not withdrawn them, is entitled to 
be heard hère on their merits. His rights cannot be prejudiced, on 
that branch of the case, by the vote of a majority of the other creditors 
expressing satisfaction with a proposed compromise of conflicting 
claims. 

[4] The case is further complicated by the circumstance that the 
bankrupt and his wife, who claims to own the stock, hâve never re- 
ceived the full considération they bargained for when they agreed to 
the proposed settlement. It is hardly to be assumed that they would 
hâve procured a payment of $40,000 cash to the trustée and released 
the wife's claim, if they still had to persuade the court that spécifica- 
tions of objections to discharge were unsound. If, contrary to the 
provisions of clause 5, they hâve to make that fight hère, equity requires 
that the cash and releases they turned over in reliance on the trustée or 
Badger being able to secure performance of clause 5 should be re- 
turned ; the trustee's suit being reinstated. 

The order is reversed, and the cause remanded to the District Court, 
with instructions to amend its order by inserting findings whether or 



4,38 220 FEDERAL REPOKTER 

not the spécifications of objections Nos. 4 and 5 are sustained by the 
proofs, and then to make such order touching pétition for discharge 
as it may be advised. When this is donc, the précise question to be 
decided hère will be presented, without the uncertainty which now 
obscures it. 



SMYTH V. SUPREME LODGE, K. P. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 68. 

1. iNStTEANCE <Ê=>718 MXTTUAL BeNEFIT INSUEANCE — CONSTITUTION AS PaBT 

OF CONTBACT. 

A provision in an application for membership in a fraternal benefit 
Society that the eontract should be controlled by ail the iaws, rules, and 
régulations of the order then In force or thereafter enacted dld not make 
a constitution adopted shortly prlor to the eontract a part of the eontract, 
unless it had been promulgated and was callcd to the attention of ap- 
plicants for Insurance, or at least such applicants as asked to be shown 
the Iaws, rules, and régulations by which they were agrecing to be con- 
trolled. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1854 ; Dec- 
Dis. <©=5718.J 

2. Insurance <S=»819 — Mutual Benehit Insurance — Constitution as Part 

or CoNTEACT — Evidence. 

In a suit to enjoin the cancellation of a beneflt Insurance certificate, 
évidence held to show that cornpiainant was asked to eontract and dld 
coutract on prlnted représentations that a constitution, which provided 
that the assessments for a person of complalnant's âge were $3 a month, 
was the basis of the eontract; and hence a later constitution, provldlng 
that the assessments were $3 a month unless otherwise provided by the 
Suprême Lodge, was not a part of the eontract. 

[Ed. A'ote.— For other cases, see Insurance, Cent. Dlg. §§ 2006, 2007: 
Dec. r>ig. <®=5819.] 

3. Insurance <®=»719 — Mutual Benefit Insurance — Chanqe in Laws — 

Amount of Assessments. 

A provision of a benefit Insurance eontract that insured would be con- 
trolled by ail the laws, rules, and régulations then In force or thereafter 
enacted did not authorize a change in assessments from $3 to $14.70 a 
month. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1855; Dec. 
Dig. <©=5719. 

Mutual benefit Insurance contraets as affected by subséquent provi- 
sions and amendments of charter, constitution, or by-laws, see note to 
Suprême Couucll, A. L. H., v. Champe, 63 C. C. A. 285.] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

This cause cornes hère on appeal from a decree of the District Court, 
Northern District of New York, holding that a certain policy of insur- 
ance issued by défendant to cornpiainant was in full force and effect 
and enjoining défendant from canceling the policy. The opinion of 
the District Court will be found in 198 Fed. 967. 

©=5For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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J. P. Goodrich, of Indianapolis, Ind., and J. J. McCall, of Albany, 
for appellant. 
R. J. Sanson, of Amsterdam, for appellee. 

Before LACOMBE, COXE, and ROÛERS, Circuit Judges. 

LA<'!OMBE, Circuit Judge. The policy in question was issued No- 
vember 8, 1889, for $3,000, complainant to pay assessnient of $3 each 
month. It is that kind of policy under which the fund to pay death 
lusses consists of the assessments on survivors of the insured's class 
and contains a provision that if at the time of death the proceeds of one 
assessment on ail members of the class shall not be sufScient to pay the 
endowment stipulated for in full, then the amount paid shall be equal 
to the proceeds of one full assessment on ail remaining members of the 
class, less 10 per cent, for expenses. 

Complainant paid his monthly $3 assessments as they came due, 
until December, 1910, when défendant notified him that unless he sur- 
rendered his policy and accepted another containing différent terms 
and agreements, and paid $14.70 per month, instead of $3, his policy 
would be canceled. This notification was based on a clause in com- 
plainant's application, which was made a part of the contract, providing 
tliat the "contract shall be controlled by ail the laws, rules, and régula- 
tions of the order governing this Rank, now in force, or that may here- 
after be enacted by the Suprême Lodge." The increase of assessment 
was provided for in amendments to the constitution and by-laws adopt- 
ed some years after complainant's insurance was eiïected. 

The facts are stated at great length and in minute détail by Judge 
Ray and need not be repeated hère. In the constitution as it stood in 
1886, article IV provided that each member of the Endowment Rank 
(insurance class) shall pay the assessment provided in a table included 
in the article ($3 for a person of complainant's then âge) "each month 
thereafter as long as he remains a member of the Endowment Rank." 
It is contended that in 1888 the article was amended by adding after 
the passage quoted supra the words "unless otherwise provided for by 
the Suprême Lodge." The argument is that because the constitution, 
which was made a part of the contract, provided that another sum 
than $3 a month might be assessed on each member at the option 
of défendant, and because the assessment had been increased as above 
stated, complainant was bound to pay at the increased rate or forfeit his 
policy. 

[1] The difSculty with this syllogism is found in its major premise. 
In the first place, the testimony offered to prove that the constitution 
was amended in 1888 is very unsatisfactory. The sole witness, ex- 
amined in 1912, was at the time secretary of the défendant. In 1888 
he was not secretary, and was 13 years old ; he had no personal knowl- 
edge of its afïairs at that time. The original constitution provided that 
the constitution might be "altered or amended at any regular session of 
the Suprême Lodge by a two-thirds vote." The witness was examined 
in Indianapolis, where the office of défendant was located. He stated 
that he had in his possession the original minutes, records, and journal, 
but no part of the minutes of the session June 12 to 23, 1888, at which 
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it was contended the old constitution was amended and the so-called 
"constitution of 1888" adopted, was put in évidence. Tlie witness mere- 
ly identified a pamphlet marked "Exhibit A" as being a true copy of the 
constitution of 1888, which he said was adopted by the Suprême Lodge 
at the June session of that year, "effective August 1, 1888," by a 
unanimous vote. But, waiving this objection, and assuming that the 
minutes showed what the witness said they contained, something more 
must be shown to make this particular constitution a part of the con- 
tract. It must appear that it was prom.ulgated and was called to the 
attention of applicants for insurance, at least of such applicants as 
asked to be shown the "laws, rules, and régulations" which by their 
application they were agreeing to be controUed by. Which constitu- 
tion was it, that of 1886 or of 1888, which was made a part of the cou- 
tract with this complainant ? By the one he was to pay $3 a month "as 
long as he remains a member" ; by the other he was to pay assessment 
at that rate "unless otherwise provided by the Suprême Lodge." 

[2] On this branch of the case the testimony is as follows: Com- 
plainant testified that at the time he applied and was accepted he was 
given a little pamphlet (Exhibit C) which contains the constitution of 
1886; that it was given him by defendant's agent, who negotiated his 
application and gave him his certificate ; that he had kept it in the same 
envelope with his certificate of membership, and he produced it. The 
agent testified that sometimes he handed out copies of the constitution, 
and sometimes he did not ; some applicants asked for them, and some 
did not ; that he could not now remember whether or not he gave 
complainant a copy ; but that he was supplied f rom the home office with 
copies of the constitution, and when he did give applicants copies, he 
gave them out of the latest that he had. This made out a prima facie 
case, which was not contradicted, but, on the contrary, corroborated by 
other proof. 

Complainant, at Amsterdam, N. Y., applied for insurance in October, 
1889; he was furnished by the local secretary, or agent, of défend- 
ant with a form of application, which he fîlled up, signed and dated 
October 26, 1889. Upon this the home office issued its "certificate of 
insurance," dated Chicago, November 7, 1889, which was sent to 
Amsterdam and approved by complainant November 26, 1889. It is 
contended that the constitution of 1888, with its new provision giving 
power to increase rates, was adopted June 1, 1888, "effective August 1, 
1888." That same constitution, however, prescribed several changes 
,in the form of "certificate of insurance." Examination of the certificate 
issued by the Chicago office and given to Smyth shows that it was in the 
form prescribed by the constitution of 1886, without the amendments 
which the constitution of 1888 provided. If a year and more after the 
alleged adoption of the constitution the home office was still using the 
certificate forms of 1886 unchanged, it would not be surprising that its 
agents were still supplied only with copies of the constitution of that 
year. Certainly the chance of their getting new members would be 
greater if applicants supposed they were joining under a constitution 
which did not provide for an increase of rates. 
In this connection it may be noted that complainant produced a dr- 
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cular D, which he testified he got at the time he made application. De- 
fendant contends that such circular was not sent out until 1894; but 
it is a significant circumstance that the circular states that "payments 
do not increase with increasing âge, but always remain the same." It 
seems quite unlikely that défendant would be making such représenta- 
tions in the circular, when at the same time it was handing out copies 
of a constitution which showed that the représentation was untrue. 

On the whole, we find nothing to overcome complainant's testimony 
that he was asked to contract, and did contract, on printed représenta- 
tions which advised him that the constitution of 1886 was the basis of 
this contract, and that therefore the "power to increase" referred to in 
constitution of 1888 was not a part of the contract entered into between 
défendant and himself . 

[3] As to the effect on such a contract of the gênerai provision that 
insured will be "controUed by ail the laws, rules, and régulations gov- 
erning this rank, now in force, or that may hereaf ter be enacted by the 
Suprême Lodge," it is unnecessary to add to Judge Ray's exhaustive 
discussion of the authorities. In Ayres v. Ancient Order of Work- 
men, 188 N. Y. 280, 80 N. E. 1020, the court laid down the proposition 
that: 

"While a 'mutual benefit f raternity,' or fraternal Insurance society, may so 
amend its by-laws as to make reasonable changes in the methods of adminis- 
tration, the manner of conducting its business, and the like, no change can be 
made which wlU deprive a member of a substantial right conferred expressly 
or impliedly by the contract itself. That is beyond the power of the Législa- 
ture, as well as the association, for the obligation of every contract Is protected 
f rom State interférence by the fédéral Constitution." 

In Judge Ray's conclusion on the facts of this case to the same efïect 
we fuUy concur. 

Decree affirmed, with costs. 



STANARD, County Treasurer, et al. t. DAYTON, 

DAYTON V. STANARD, County Treasurer, et al. 

(Circuit Court of Appeals^Eighth Circuit. January 4, 1915.) 

Nos. 4218 and 4223. 

1. Bankruptcy <©=314 — Claims — Priobities — Patment op Taxes. 

Under Bankr. Act July 1, 1898, c. 541, 30 Stat. 563 (Comp. St 1913, § 
9648), § 64a, providing that the court shall order the trustée to pay ail 
taxes legally due and owing by the bankrupt to the United States, stato, 
county, district, or municipality in advance of the payment of dividends 
to credltors, taxes accruing after bankruptcy proceedings are instituted 
are included among those to be paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483-487, 489, 490 ; Dec. Dig. ®=»314.] 

2. Bankrtjptoy <S=>322 — Claims — Priobities — Patment of Taxes. 

Bankr. Act, § 64a, relative to the payment of taxes, contemplâtes the 
payment of interest and penalties on taxes in default, as penalties im- 
posed by law for the nonpayment of taxes become a part of the taxes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 508-510 ; 
Dec. Dig. ®=>322.] 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Bankkuptcy <g=:>322 — Claims — Pbioeities — Payment of Taxes. 

Though proceedings may be Instituted by the proper state, eounty, or 
municipal officers to require a trustée in bankruptcy to pay taxes, It is 
the trustee's duty to ascertain what ttie taxes are, and to secure au- 
thority to pay them, and his failure to perform tliis duty will not sus- 
pend state statute imposing penalties for nonpayment 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 50S-510; 
Dec. Dig. <S=>322.] 

4. Bankbtjptcy <S=>215— Tax Sales — Avoidability. 

Tax sales of a bankiupt's property, made after tlie adjudication of 
bankruptcy, may be avoided. 

[I3d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 324^326; 
Dec. Dig. ®=>215.] 

5. Bankbuptcy ®=3215 — Tax Sales — Avoidability. 

Wlien a tax sale of a bankrupt's property is set aside at the instance 
of the trustée, the purchasers are entitled to reimbursement for the amount 
paid at such sales and subséquent taxes paid by them, together with in- 
terest thereon, as provided by state laws relative to rédemption from tax 
sales, out of the gênerai fund, regardless of the amount whlch the par- 
tlcular property may bring at bankruptcy sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 324-326; 
Dec. Dig. ©=215.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. L,ewis and John A. Riner, Judges. 

Action by William L. Dayton, trustée in bankruptcy, against A. H. 
Stanard, Treasurer of the County of Pueblo, State of Colorado, and 
others. From a decree, défendants appeal, and plaintiff files cross- 
appeal. Plaintiff's cross-appeal dismissed, and decree modified. 

John F. Mail, of Denver, Colc, for appellants. 

Harvey Riddell, of Denver, Colo., for appellee and cross-appellant. 

Before CARI^AND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. On the 16th day of January, 1908, 
James B. Orman and William Crook, partners as Orman & Crook, 
were adjudged bankrupts, and on the 6th of February, 1908, William 
L. Dayton was appointed trustée of the bankrupt estate. Among the 
assets belonging to said estate were a number of lots in Pueblo, Colo. 
At the time of the adjudication the gênerai taxes and certain spécial 
assessments against said lots for the years 1906 and 1907 were due. 
On the 9th of November, 1908, and at varions times thereafter, the 
taxes remaining unpaid, the appellant, Stanard, as county treasurer 
of Pueblo county, after giving the notice required by law, proceeded 
to sell said lots for the gênerai taxes and spécial assessments of 1906 
and 1907. Certificates of purchase were issued to the purchasers at 
such sale, some of whom are appellants. 

From time to time thereafter the appellants, other than Stanard, paid 
certain subséquent taxes and s'pecial assessments on the same lots. 
Notice was given, as required by law, that tax deeds would be issued 
on the certificates of purchase. The trustée brought this suit: (1) To 
enjoin the issuance of any tax deed for default in the payment of gen- 

Ê=>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & InJe-iei 
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eral taxes or spécial assessments. (2) To hâve ail tax sales declared 
void. (3) For authority to sell the property free and clear of liens 
for such taxes and spécial assessments. (4) To compel the appellants 
to look to the proceeds of the sales of the properties against which 
each of theni held certificates of purchase, and to such proceeds only, 
for reimbursement, if they should be adjudged to hâve valid claims 
for reimbursement. 

Appellants moved to dismiss the bill, and the motion was overruled. 
They then filed answer, which raises practically the same questions 
which were raised by the motion to dismiss. The decree contained 
the foUowing order : 

"It is furtlier orclered that each of sald respondents, who became a pur- 
chaser or assignée of a purchaser of any said real estate, or any part or parcel 
thereof, at said tax sale of November 9, 1908, lias the right to be repaid out of 
the proceeds arlsing from the sale by tlie trustée in banliruptcy of that partlcu- 
lar lot or parcel as to which said respondent or his assigner holds any such 
f-ertificate of purchase, but not otherwise, for the amouut of taxes assessed 
against said lot or parcel for the taxes of the year 1906, and for any said 
spécial assessments for pavlng or for storm and sanltary sewer, and for the 
interest or penaltles that may hâve accrued upon any such tax or spécial as- 
sessment up to the 6th day of February, 1908, amounting to 10% per cent. 
of the tax so assessed, and also for the principal sum of any subséquent taxes 
that may hâve been paid by the holder of any such certiflcate of purchase, but 
that no said respondent be paid therefrom any Interest, penalties or costs, or 
other sum, over or beyond the principal of said taxes and spécial assessments 
as assessed, except the Interest and penalties that may hâve accrued up to 
February 6, 1908, aforesaid." 

The assignments of error in No. 4218 are substantially that the 
court erred : (1) In holding the tax certificates void. (2) In limiting 
the amount which should be refunded to each certiflcate holder to the 
taxes and spécial assessments, interest, and penalties which accrued up 
to February 6, 1908, and the principal sum paid by them after that 
date. 

The trustée took a cross-appeal, which is No. 4223 hère, and assigned 
as error the finding of the court that appellants should be reimbursed 
at ail. 

The bill allèges that the trustée has been in possession of ail the prop- 
erty involved in this suit since his appointment as trustée. That alléga- 
tion is not denied. This case is governed by the décision of this court 
in the case of In re Eppstein, 156 Fed. 42, 84 C. C. A. 208, 17 L. R. 
A. (N. S.) 465. The court there said : 

"We do not mean that property in the course of administration under the 
Bankruptcy Act is exempt from taxation, or freed from tax liens or claims 
theretofore fastened upon it (Swarts v. Hammer, 194 U. S. 441, 24 Sup. Ct. 
695. 48 L. Ed. 1060, and cases supra), but that it is in custodia legis, and that 
any act interfering with the court's possession, or vfith its power of control 
and disposai, and done without its sanction, is void. The gênerai rule is 
practically conceded; but it is sald that the procurement of the tax deed was 
not such an interférence, because It merely perfected an incipient title, and 
did not disturb the possession. The distinction does not impress us. The is- 
suance of the deed was the principal act connected with the sale, if effective, 
it extinguished the right of rédemption, which was still alive, transferred to 
the vendee the title and right of possession, became prima facie évidence of the 
validity of the sale and the proceedings anterior to It, and started the statute 
of limitations to ruuning against any claim to the contrary. The attempt to 
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thus strip the court of ail but the naked possession was plainly an Interfér- 
ence with its power of control and disposai, and consequently was of no effect 
without its sanction, although the possession was not then disturbed. Such is 
the effect of the ruling in Wlswall v. Sampson [14 How. 52, 14 L. Ed. 322] and 
Barton v. Barbour [104 U. S. 126, 26 X/. Ed. 672]. The cases of Rice v. Jérôme, 
97 Fed. 719, 38 C. C. A. 388, and Whitehead v. Farmer's Loan & Trust Co., 98 
Fed. 10, 39 O. O. A. 34, relied upon as expressing a contrary conclusion, do 
iiot, as we think, go further than to hold that when the question is presented 
to the court before the tax deed is issued, and it appears that there is no 
lawful objection to the récognition of the tax claim, and that there bas been 
no offer to redeem, the fact that the property is in custodia legis is not of 
itself enough to warrant the court in withholding its sanction to, or in enjoin- 
ing, the issuance of the deed." 

[1,2] Under section 64a of the Bankrupt Act the court is required 
to— 

"order the trustée to pay ail taxes legally due and owing by the bankrupt to the 
TJnited States, state, county, district, or municipality in advance of the pay- 
aient of dividends to creditors." 

Taxes accruing after bankruptcy proceedings are instituted are 
included among those to be paid. Swarts v. Hammer, 120 Fed. 256, 56 
C. C. A. 92; Id., 194 U. S. 441, 24 Sup. Ct. 695, 48 L. Ed. 1060; City 
of Waco V. Bryan, 127 Fed. 79, 62 C. C. A. 79. While the Bankrupt 
Act does not, in terms, provide for the payment of interest and pénal- 
ties on taxes in default, we think such payment is clearly contemplated. 
The penalties imposed by law for nonpayment of taxes become a 
part of the taxes. In re Prince & Walter (D. C.) 131 Fed. 546; In re 
Kallak (D. C.) 147 Fed. 276; In re Scheidt Bros. (D. C.) 177 Fed. 599. 

In the case of Swarts v. Hammer, 194 U. S. 441, 24 Sup. Ct. 695, 48 
L. Ed. 1060, it is said that the référée allowed a tax bill, "together with 
the accrued penalties and fées provided by law." On review the Dis- 
trict Court affirmed the order as to the amount of taxes, but disap- 
proved it as to penalties and fées. It does not appear that exception 
was taken to that portion of the order disallowing penalties and fées. 
Neither the Court of Appeals nor the Suprême Court was called upon 
to consider that question. 

[3-5] Proceedings may be instituted by the proper state, county, or 
municipal officers to require the trustée to pav taxes. Hecox v. Teller 
County, 198 Fed. 634, 117 C. C. A. 338. N'evertheless, it is the duty 
of the trustée to ascertain what the taxes are and to secure authority 
to pay them. In re Kallak (D. C.) 147 Fed. 276. His failure to per- 
form this duty will not suspend state statutes imposing penalties for 
nonpayment. Tax sales, made after adjudication of bankruptcy of 
property belonging to the bankrupt estate, may be avoided; but pur- 
chasers will be entitled to reimbursement for the amount paid at such 
sales and subséquent taxes paid by them, together with interest there- 
on, as provided by the laws of Colorado on rédemption f rom tax sales 
of lands, out of the gênerai fund, regardiess of the amount which the 
property may bring at bankruptcy sale. 

Property may not be taken from estâtes in bankruptcy through the 
opération of state tax statutes. At the same time such property is sub- 
ject to ail taxes, and penalties for nonpayment thereof, that other 
property is subject to. 
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The decree of the lower court in No. 4218 will therefore be modi- 
fied, in accordance with the views herein expressed, and, as modified, it 
will be affirmed ; and the cross-appeal in No. 4223 will be dismissed. 



TAPAOK et al. v. UNITED STATES. 
(Circuit Court of Appeals, Thlrd Circuit. February 18, 1915.) 

No. 1881. 

1. CoNSPiBACY <S=>28 — Offenses Against Bankbuptcy Laws — Ooncealmbnt 

OF Pbopebty. 

Under Peu. Code (Act Mardi 4, 1909, c. 321) § 37, 35 Stat. 1096 (Comp. 
St. 1913, i 10201), providing tliat if two or more persons conspire to com- 
mit any offense against the United States, and one or more of such par- 
ties do any act to efCect the object of the consplracy, each of the parties 
shall be punished as therein provided, persons other. than a bankrupt may 
commit an offense by conspiring with him to coucèal his goods. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 40, 41 ; Dec. 
Dig. <S=528.] 

2. CoNSHiBACY ©=43 — Offenses Against Bankbuptcy Laws — Sufficienct 

OF INDICTMENT. 

Under Bankr. Act July 1, 1898, c. 541, § 29b (1), 30 Stat. 554 (Comp. 
St. 1913, § 9613), providing that a person shall be punished as therein pro- 
vided upon qonviction ot, the offense of having knowingly and fraudu- 
lently concealed, while a bankrupt, or after his discharge, from his trus- 
tée, any property belonging to his estate in bankruptcy, an indictment 
charging that défendants, knowing that two of them v?ere iusolvent and 
contemplating that they would be adjudicated bankrupts, in order to de- 
fraud the creditors of the prospective bankrupts, corruptly, wickedly, and 
unlawfuUy aonspired to conceal the property of such bankrupts, and to 
continue to conceal it, after they should be adjudicated bankrupts, from 
the person to be appointed trustée, and that after the adjudication and ap- 
pointment of a trustée they removed, secreted, and concealed such prop- 
erty, was not insufflcient because of the f allure to use the statutory words 
"kniowingly and fraudulently" in descrlbing the crime that was the object 
of the conspiracy, as the language used implied iuevitably that the con- 
cealment was, and was intended to be, knowing and traudulent, especially 
in View of Eev. St. § 1025 (Comp. St. 1913, § 1691), providing that no in- 
dictment shall be deemed insufflcient by reason of any defect or imper- 
fection in matter of form only vt'hich shall not tend to the préjudice of 
the défendant. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84- 
99; Dec, Dig. i®=>43.] 

3. Indictment and Infoemation iS=»60 — Kequisites — Eléments of Offenses. 

In the interest of orderly procédure and for the fuU protection of a 
defendant's rights, an indictment must sufflciently set forth a definite 
crime, under penalty of being declared invalid, if an essential élément 
be lacking. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
§§ 182, 266, 267 ; Dec. Dig. <g=>60.] 

4. Indictment and Information <S=75 — Requisites — Matters or Fobm. 

The prevailing tendency is to be satisfled with substance in an indict- 
ment, rather than to insist upon a rigid adhérence to form ; and an in- 
dictment will be held gtood, if it substantially charges the particular of- 
fense for which the défendant Is about to be, or has already been, tried. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 202-204; Dec. Dig. <S=>75.J 

^=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Cigests t Indexas 
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5. Ceiminai, Law ©::=>11»9— Appeal — Eeview^Questions of Fact. 

If there is any évidence to sustain a verdict that was proper to go to 
the jury, tlic verdict is eonclusive. 

LEd. Note.— ror othcr vases, see Crimiiial Law, Cent. Dig. §§ 3074-3083; 
Dec. Dig. ©=^1159.] 

In Error to the District Court of the United States for the District 
of New Jersey; Tlios. G. Haight, Judge. 

Louis Tapack and another were convicted of an offense, and they 
bring error. Affirmed. 

Merritt Ijane, of Jersey City, N. J., for pl.ilntiffs in error. 

.T. Warren Davis. V. S. Dist. Attv., of Trenton, N. J,, and Areliibald Palmer, 
Sp. Asst. U. S. Dist. Atty., of New York City (William Hawkins, of New York 
City, of counsel), for the United States. 

Before BUPTINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

J. B. McPHERSON, Circuit Judge. The indictment in this case 
was found at January term, 1913, and charged five défendants with 
conspiracy under section 5440, R. S. (section 37, Pénal Code of 1909). 
One of tliem was acquitted, and the otlier four, Jacob Torem, Samuel 
Moore, Louis Tapack, and Nathan Tapack, were convicted. Of thèse 
the last two hâve taken the présent writ of error. In the District 
Court the sufficiency of the indictment was challenged by motions to 
quash, for a directed verdict, for a new trial, and in arrest of judg- 
ment, and this subject has been urged upon our attention with spécial 
earnestness. 

In substance the indictment avers that the five défendants unlawfully 
conspired, etc., to commit an offense against the United States, and 
then proceeds to describe the crime as follows: On and before Sep- 
tember 27, 1912, Torem and Moore were silk manufacturers who had 
become insolvent and unable to meet their obligations, as ail the de- 
fendants well knew ; they were ail contemplating and expecting that 
Torem and Moore would be adjudicated bankrupt, and a trustée be 
appointed; the bankrupts had certain property (describing it) which 
would pass to the trustée in case of the expected adjudication ; where- 
upon ail the défendants, "in order to defraud the creditors of them, the 
.said Jacob Torem and Samuel Moore, copartners," etc., "did corruptly, 
wickedly, and unlawfully conspire," etc., "that the said Jacob Torem 
and Samuel Moore, copartners," etc., "should conceal the said prop- 
erty, and should continue to conceal the same after they should be ad- 
judicated bankrupts, so contemplated," etc., from the person there- 
after to be appointed trustée. The indictment further avers the sub- 
séquent adjudication and the appointment of a trustée, and sets forth 
as the overt act that on the next day, September 28, ail the défendants 
did remove the goods described, and did "secrète and conceal the 
said property, and still secrète and conceal the same," from the trustée. 

[1-3] That other persons than a bankrupt may commit an offense 
by conspiring with him that he shall conceal his goods is a proposition 
that does not seem to need discussion, in view of Cohen v. U. S. (C. C. 
A., 2d Cir.) 157 Fed. 651, 85 C. C. A. 113, and the analogous décision 
in Nemcof v. U. S. (C. C. A., 3d Cir.) 202 Fed. 911, 121 C. C. A. 269. 

^i:aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexa» 
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See, also, U. S. v. Holte. 236 U. S. 140, 35 Sup. Ct. 271, 59 h. Ed. 

, decided February 1, 1915. Indeed, we do not understand tliis 

'position to be in serions dispute ; the indictment is attacked mainly be- 
cause it does not use the statutory words "knowingly and fraudulent- 
ly" in describing the crime that was the object of the conspiracy. It is 
undoubtedly true that section 29b (1) of the Bankruptcy Act describes 
the crime as a knowing and fraudulent concealment, and if this indict- 
ment does not contain the fair équivalent of thèse words it is fatally 
defective. Upon the other hand, although the language of the indict- 
ment might hâve been improved in form or arrangement, section 1025, 
R. S., requires us to uphold it if the defect or imperfection did not 
tend to the préjudice of the défendants. Just how they hâve been 
prejudiced may be a matter of some doubt. They understood ex- 
actly with virhat crime the government beheved them to be charged; 
during eight days the trial was conducted on the theory that the offense 
was conspiracy to conceal goods knowingly and f raudulently ; and the 
judge submitted the question of that offense to the jury. Nevertheless 
we agrée that, in the interest of orderly procédure and for the full 
protection of a defendant's rights, an indictment must sufficiently set 
forth a definite crime, under penalty of being declared invalid if an 
essential élément be lacking. 

[4] In earlier days, when excellent reasons existed for construing 
an indictment strictly so as to favor life and liberty, it is probable 
enough that such an indictment as this might hâve been held déficient 
in précise statement; and, indeed, some comparatively récent déci- 
sions still reflect something of the earlier spirit. But there can be 
no doubt that the prevailing tendency now, both in statute law and in 
décision, is to be satisfied with substance rather than to insist upon rigid 
adhérence to form; an indictment will be held good if it substantially 
charge the particular offense for which the défendant is about to be, 
or has already been, tried. Burton v. U. S., 202 U. S. 344, 26 Sup. Ct. 
688, 50 L. Ed. 1057, 6 Ann. Cas. 362; Dunbar v. U. S., 156 U. S. 
195, 15 Sup. Ct. 325, 39 L. Ed. 390; McNiel v. U. S., 150 Fed. 82, 
80 C. C. A. 36; State v. Stein, 48 Minn. 466, 51 N. W. 474; State v. 
Smith, 63 Vt. 201, 22 Atl. 604; Worsham v. Murchison, 66 Ga. 715. 

Tested by this standard, we think the indictment before us should 
be sustained. Knowing the bankrupts' precarious situation, ail the 
défendants are charged with having conspired "corruptly and wickedly" 
to bring about the concealment, and the object of the conspiracy is 
stated to be "in order to defraud the creditors of Torem and Moore." 
In our opinion this language inevitably implies that the concealment 
of the goods was, and was intended to be, knowing and fraudulent; 
the conduct of a défendant cannot be innocent, and at the same time be 
corrupt and wicked, aiming at the commission of fraud. We think 
the language just quoted qualifies from fîrst to last the whole descrip- 
tion of the conspiracy. Nothing need be read into the indictment to 
produce this resuit; the words are already there, and if their arrange- 
ment were slightly différent, even the criticism that is now being con- 
sidered would be fuUy answered. Without further discussion, we 
overrule the assignments of errer that question the sufficiency of the 
indictment. 
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[5] The only other matter that calls for considération is the argu- 
ment that the évidence should not hâve been submitted to the jury at 
ail. It is hardly necessary to say that the verdict is beyond our power ; 
tf there is any évidence to sustain it that was proper to go to the jury, 
the finding of that tribunal is conclusive. Humes v. U. S., 170 Û. S. 
210, 18 Sup. Ct. 602, 42 h. Ed. 1011 ; Burton v. U. S., supra. Without 
discussing the testimony contained in this record of 650 pages, but 
after careful considération of ail the arguments, we are of opinion 
that the learned trial judge committed no error in refusing to give the 
binding instruction that was asked for. The trial was fair and the 
charge was adéquate ; the verdict is not the subject of review. 

The judgment is afhrmed. 



PHOTO-DRAMA MOTION PICTTJRE 00., Inc., v. SOCIAIi TJPLIFT FILM 

CORPORATION. 

(Circuit Court of Appeals, Second Circuit January 12, 1915.) 

No. 102. 

1. Courts <S=3291 — United States Coubts — Jurisdiction — Cases undeb 

Copyright Laws. 

Irrespective of citlzenshlp, the fédéral courts hâve jurisdiction of sults 
to enforce rlghts under the copyright statutes. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 833; Dec. Dig. 

<S=:5291,] 

2. Copyrights <®=>39 — Extbnt of Rights Acquired — ^Dramatization. 

A copyright covering a novel gives the holder the exclusive right to 
dramatize the novel in the usual form, or in the form of a motion picture 
play. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 39 ; Dec. Dig. 
<S=>39.] 

3. Copyrights <®=37 — Subjects of Copyright — Sepabate Deamatizations. 

Under the Copyright Act, as amended in 1912, the rights to dramatize 
a novel in the usual form and in the form of a motion picture play are 
separable, and there may be a copyright for each dramatlzation. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 5; Dec. Dig. 

4. Copyrights i®=346 — Assignmbnts — Pailure to Record— Effect. 

Under Copyright Act, § 44, providing that every assignment of copy- 
right shall be recorded in the copyright office within three months after 
Its exécution, in default of v^'hieh it shall be vold as agalnst any subsé- 
quent purchaser or mortgagor for a valuable considération without no- 
tice, whose assignment has been duly recorded, an unrecorded assignment 
of the motion picture rights In a copyrighted novel was void as agalnst a 
subséquent assignée without notice, whose assignment was duly recorded. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 44 ; Dec. Dig. 

cS=^46.] 

5. Copyrights <®=347 — Assignments — Failure to Record — Notice. 

Whcre an as.signee of the moving picture rights in a copyrighted novel 
was told by the assigner that he had llcensed T. to reproduce the story 
as a di-ama, but that he had not asslgned the motion picture rights, the 

^=:5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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assignée was not charged witlt notice that the motion picture rigtits had 
been assignée! to T. 

[Ed. Note. — For otlier cases, see Copyrights, Cent. Dig. § 45 ; Dec DIg 

|®=>4T.] 

6. Copyrights <@=>36 — Effect or Copyright on Literaby Rights. 

One obtaining a statutory copyright of a booli or play has no common- 
iaw literary property rights left, notwithstanding Copyright Act, § 2, pro- 
viding that nothing therein shall annul or limit the right of the author or 
proprietor of an unpublished worls, at common law or in equity, to pre- 
vent the copying, publication, or use of such unpublished worb without 
his consent, and to obtain damages therefor, as that section Is intende^ 
only to indicate that the statute does not displace the common-law right 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 37 ; Dec. Dig 
<S=>36.] 

Appeal f rom the District Court of the United States for the Southerr 
District of New York. 

This cause cornes hère upon appeal from an interlocutory order 
granting a preliminary injunction restraining défendant from making, 
selHng, etc., motion pictures based upon the book or novel entitled "The 
House of Bondage." The opinion of the District Court will be found in 
213 Fed. 374. 

H. R. Guggenheimer, of New York City, for appellant. 
A. E. Stevenson, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges, 

LACOMBE, Circuit Judge. [1-3] The suit is brought to enforce 
complainant's rights to exclusive production of certain motion pictures, 
under the provisions of the United States copyright statutes. Of such 
an action, irrespective of citizenship, the fédéral courts hâve jurisdic- 
tion. The facts shown are as follows : 

One Kaufïman wrote a novel, entitled "The House of Bondage." He 
assigned his right to copyright the same to Mofïatt Yard & Co. Moffatt 
Yard & Co. duly secured copyright. That gave them exclusive rights 
to publish and sell the novel ; also to make dramatizations of it, wheth- 
er in the usual form for acting on the stage of a theater, or in the more 
récent form of a motion picture play. Moffatt Yard & Co. assigned 
ail dramatization rights to Kaufïman. He then had exclusive right to 
make dramatizations of either kind. Moreover, since the amendment 
of the Copyright Act (in 1912, passed subséquent to the Kalem Case, 
222 U. S. 55, 32 Sup. Ct. 20, 56 L. Ed. 92, Ann. Cas. 1913A, 1285), 
thèse rights were separable; there might be a copyright for a dram- 
atization of the old sort (acted on a stage), and also a copyright for a 
dramatization of the new sort (arranged in motion pictures). 

Kauffman on April 30, 1913 (or possibly July 12, 1913), made an 
assignment to one Totten. It is contended that this covered his "ex- 
clusive dramatic rights, including moving picture rights." The pre- 
amble to the written assignment submitted to him by Totten so states, 
but the phraseology of Kauffman's letter of July 12, 1913, in which 
he agreed to the assignment, leaves it doubtful whether he intended to 
incliîde anything except a dramà, which Totten had written founded 

©ssFor othei cases see same tople & KEY-NUMBBR in ail Key-Numbered Digeats & Indexes 
220 F.— 29 



450 220 FEDERAL REPORTER 

on the book. For the purposes of this décision, however, it may be as- 
sumed that Kauffman did on July 12, 1913, assign to Totten ail his 
dramatic rights including the moving picture rights. 

On Deceniber 4, 1913, Kauffman assigned to coraplainant the ex- 
clusive right to make motion pictures, which assignment was duly filed 
and recorded in the Library of Congress January 6, 1914, and on Janu- 
ary 13, 1914, application for copyright of said motion pictures was duly 
filed. 

[4, 5] Défendant claims the right to produce moving pictures under 
assignment from Totten. The assignment of copyright f rom Kauffman 
to Totten was not recorded as required by section 44 ; theref ore it was 
void as against complainant, unless the latter had notice of it. We 
concur with Judge Hand in the conclusion that no such notice is shown. 
The statement made by Kauffman to complainant's président was that 
Kauffman "had licensed Totten to reproduce the story as a drama, but 
that he had never parted with or assigned the motion picture rights." 
Complainant's title seems clear. Moffatt Yard & Co. had ail the con- 
ceivable copyrights ; they assigned to Kauffman ail the dramatic rights, 
including both kinds ; the statute contemplâtes separate copyrights for 
each kind, The assignment of the one kind to the complainant, whoUy 
without actual notice that Kauffman had ever parted with his rights of 
that kind to any one, and without any recorded assignment of them to 
give constructive notice, gave it clear title to a copyright in the motion 
picture arrangement of the story of the novel. 

Appellant suggests varions propositions which are not hère for dis- 
cussion. Complainant is not trying to enjoin an old-style dramatization 
of the story acted on the stage, but merely a threatened motion picture 
arrangement to which its copyright gives it exclusive right. 

As to the recording section 44, we find it difficult to appreciate com- 
plainant's point. If a book can be copyrighted, if a drama giving the 
story of the book can be copyrighted, if a moving picture showing such 
story fictionally also can be copyrighted, then each of thèse copyrights 
can be separately assigned, and must be recorded to avail of the con- 
structive notice which the section contemplâtes. We fail to see how, 
since the amendment, a motion picture play, for which by itself a copy- 
right may be taken, can be described merely as "an incidental right" 
under a copyright. 

The case hère presented is unlike some of those cited on appellant's 
brief, where the author of a book or of a play has assigned to some 
one ail the dramatic rights thereto without réservation. Such an as- 
signment conveys the right to acquire a copyright under the statute 
which will give an exclusive right to both an old-style dramatization 
and the modem variant, a motion picture présentation of the drama., 

[6] We do not concur in Judge Hand's holding that one who has 
obtained statutory copyright of a book or play has left in him any 
common-Iaw right in literary property by virtue of section 2 of the 
act. We think that section is intended only to indicate that the statute 
does not displace the common-law right. Whoever elects to avail him- 
self of the statute, however, must be held to hâve abandoned his com- 
mon-law right. 

Order affirmed, with costs of appeal. 
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In re LEVIN, KRONENBERG & CO. 

In re AUTOMATIC SPEINKLER CO. OF AMKIÎICA. 

(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 92. 

S4I.es ©=>477 — CONDITIONAL SALES — -WaIVEB OF RESEBVATION OF TiTLE — Mli- 

cuANics' Liens. 

An automatic sprlnkler System was installée! on the premises of L. & 
Ce, witti a réservation of title by the sprinkler company. Thereafter tte 
sprlnkler company filed mechanics' liens against tlie premises. L. & Co. 
subsequently made an assignment for tlie benefit of creditors, which was 
followed by the filing of an involuntary pétition in bankruptcy. The bank- 
rupt scheduled the sprinkler company as a gênerai créditer, and its at- 
torney by motion had the schedules corrected to include the sprinkler 
company as a secured Instead of a gênerai creditor, because of the me- 
chanics' liens. Eeld, that the sprinkler company lost its right to retake 
the property, as the claim of title was inconsistent with the claim of a 
lien, and the élection of either remedy, if the sprinkler company had a 
choice, would be final, and while it could not without the consent of the 
baiikrupt substltute a claim of lien for the claim of title, the bankrupt or 
the assignée for the benefit of creditors could consent, and this was In 
efCect done. 

[Ed. Note. — For other cases, see Salea, Cent. Dig. §§ 1411-1417; Dec. 
Dig. <S=>477. 

What constitutes a contract of conditional sale, see note to Dunlop y. 
Mercer, 86 C. C. A. 448.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Eastern District of New York. 

H. T. Edwards, of New York City, for petitioner. 
L. C. Norris, of Brooklyn, and M. S. Hyman, of New York City, 
for respondents. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. June 2, 1913, Levin, Kronenberg & Ce, a 
corporation, carrying on the business of lumber and wood working in 
Brooklyn, entered into a written contract with the Automatic Sprink- 
ler Company of America whereby the latter agreed to install in its 
premises an automatic sprinkler System as a protection against fire. 
The System included pipes, fittings, valves, sprinkler heads, a fire pump, 
and an air compressor, ail of which could be removed without sub- 
stantial injury to themselves or to the premises. The contract was 
one of conditional sale, providing that the title to the equipment should 
remain in the sprinkler company until paid for in full, but was not 
filed by the sprinkler company in accordance with the provisions of 
section 62 of the Personal Property Law. 

November 1, 1913, the installation of the system was completed. 
November 23d Levin, Kronenberg & Co. mortgaged the premises for 
$25,000 to the Title Guarantee & Trust Company, which subsequently 
assigned the mortgage to the Newburg Savings Bank. December 29, 

iS:=Far other cases see sama topic & KEY-NUMBBR in ail Itey-Numbered Digests & Indexe* 
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1913, and January 26, 1914, within 90 days from completion of the 
work, as required by law, the sprinkler company filed mechanics' liens 
against the premises, for the balance due on the equipment contract, 
in the Kings county clerk's office. January 12, 1914, Levin, Kronen- 
berg & Co. made an assignment for the benefit of creditors, and an 
involuntary pétition in bankruptcy was filed against Levin, Kronen- 
berg & Co. thereafter on the same day. 

April 1, 1914, the sprinkler company filed a pétition, asking that 
the alleged bankrupt and its assignée for benefit of creditors be re- 
quired to turn over to the petitioner the equipment covered by the 
contract of conditional sale. April 30, 1914, the spécial commissioner 
to whom the pétition was ref erred reported that the sprinkler company 
was not entitled to remove the equipment as against the mortgagee, 
both because the contract was not filed in accordance with section 62 
of the Personal Property Law and because it had elected to file me- 
chanics' liens against the premises for the balance due under the con- 
tract, which was inconsistent with any claim of title to the equipment. 
A-Iay 27th, upon a further hearing, the spécial master reported that 
the schedules filed by the alleged bankrupt should be corrected so as 
to include the sprinlder company as a secured instead of a gênerai 
creditor, because it had filed mechanics' liens. June 15, 1914, both 
thèse reports were confirmed by Judge Veeder, and it is thèse orders 
from which the sprinkler company appeals and which it seeks to revise. 

It will not be necessary for us to consider the effect of the sprink- 
ler company's failure to file the contract under section 62 of the Per- 
sonal Property Law or the efifect of the décision in Central Union Gas 
Company v. Browning, 210 N. Y. 10, 103 N. E. 822, both of which 
points hâve been argued by the parties at length, as we shall affirm the 
orders because of the filing of the liens. 

The sprinkler company's claim of réclamation is entirely inconsis- 
tent with its claim of a mechanic's lien upon the premises. The for- 
mer of necessity implies title to the fixtures in it, whereas the latter 
equally implies title to them in Levin, Kronenberg & Co. If the 
sprinkler company had a choice between thèse remédies, the élection 
of either would he final. But it could not, without the consent of 
Levin, Kronenberg & Co., substitute for the claim of title vested in 
it by the contract of conditional sale a claim of a lien against the 
premises. If it filed a lien without such consent, it would be making 
a mistake of law, which would not prevent it from subsequently mak- 
ing a claim of réclamation. Bierce v. Hutchins, 205 U. S. 340, 27 
Sup. Ct. 524, 51 L. Ed. 828. This on the ground that it really had 
no élection at ail. 

But, of course, the alleged bankrupt or its assignée for benefit of 
creditors could consent that the sprinkler coinpany should hâve a 
mechanic's lien instead of its claim of title, and this was what was 
actually donc. The sprinkler company proved no claim in bank- 
ruptcy, but the alleged bankrupt included the company in its schedules 
as a gênerai creditor for the unpaid balance on the contract. Subse- 
quently its attorney moved that this liability be stricken from the 
schedules and that the sprinkler company be included as a creditor 
secured by a mechanic's lien, which was donc. Accordingly, the situ- 
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ation of the sprinkler company is that of a mechanic's lien creditor, 
and its right of réclamation is g-one. Kirk v. Crystal, 8 App. Div. 
32, 103 N. Y. Supp. 17; Id., 193 N. Y. 622, 86 N! E. 1126. 
The orders are affirmed. 



ROGERS et al. v. HENNEPIN COUNTT et al. 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

No. 4185. 

CouETs ®=»405 — United States Courts — Appellatk Jueisdiction — Cases 

INVOLVINO JURISDICTION OF LOWEE COUET. 

Under Judicial Code (Act Marcli 3, 1911, c. 231) § 238, 36 Stat. 1157 
(Comp. St. 1913, § 1215), providing that appeals and writs of errer may 
be taken from tbe District Courts direct to the Suprême Court in any 
case in which the jurisdiction of ttie court is in issue, an appeal lay to 
the Suprême Court, and not to the Court of Appeals, from a decree dis- 
missing a bill on the ground that the jurisdictional amount was not in- 
volved. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103; Dec. Dig. ®=>405. 

Review by the Suprême Court of the décisions of the United States 
Circuit and District Courts since Circuit Court of Appeals Act March 3, 
1891, c. 517, 26 Stat. 826, see note to City of Paducah v. East Tennessee 
Téléphone Ce, 106 C. C. A. 333.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Page Morris, Judge. 

Suit by George D. Rogers and others against the County of Hen- 
nepin and others. From a decree dismissing the bill, plaintifïs appeal. 
On motion to dismiss the appeal. Motion sustained. 

H. V. Mercer, of Minneapolis, Minn. (Mercer, Swan & Stinchfield, 
of Minneapolis, Minn., on the brief), for appellants. 

James Robertson, of Minneapolis, Minn. (R. S. Wiggin, of Minneap- 
olis, Minn., on the brief), for appellees. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. The appellees hâve challenged the ju- 
risdiction of this court by motion to dismiss the appeal. It appears 
from the record that George D. Rogers, Frank E. Crandall, and Albert 
L. Goetzman, each as representing himself and others of a similar class 
brought suit in the United States District Court for the District of 
Minnesota against the county of Hennepin, Henry C. Hanke, as county 
treasurer, and individually, and Al P. Erickson, as county auditor, and 
individually, to enjoin as illégal the collection of assessments, imposed 
under a statute of the state of Minnesota, on persons holding certifi- 
cates of membership in the Chamber of Commerce of Minneapolis. It 
is alleged in the bill that there are 550 members, who are each assessed 
the sum of $36.77. 

<g=>For oUier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The défendants in the court below moved to dismiss the bi!l on the 
ground that the amount involved was less than $3,000, and that no 
plaintiff had an interest in excess of $40. The motion to dismiss was 
sustained. It is clear, from the written opinion of the judge and the 
decree of the court, that the case was dismissed on the ground of ju- 
risdiction. In his opinion Judge Morris said: 

"I think this bill ought to be dismissed for lack of Jurisdictlon, because I 
do not think that you can sum together thèse assessiiients against the individu- 
al members, and thus get the required jiu'isdlctional amount." 

In the decree appears the f ollowing order : 

"It is further ordered that tbe motion to dismiss be and the same Is hereby 
in ail things granted, uijon the ground that the amount iu coutroversy as to 
each of said plaiiitiffs is the sum of $38.77, and no more, and that said plain- 
tiffs and those whom they claim to represent cannot aggregate their claims 
for the purpose of conferring jurisdiction on this court. It is further ordered 
that the above entitled action be and the same is in ail things dismissed." 

Authority to dismiss the cause was derived from section Zl of the 
Judicial Code (Comp. St. 1913, § 1019). From such an order of dis- 
missal appeal lies under section 238 of said Code to the Suprême 
Court, and not to the Court of Appeals. 

Therefore the motion to dismiss the appeal must be sustained. 



GREAT ATLANTIC & PACIFIC TEA CO. v. CAREY. 

(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 114. 

Courts ©=335G — Reseevation of Gkodnds of Review — Exception to Denial 
OF New ïeial. 

An exception to the refusai to set aside a verdict as contrary to the 

weight of the évidence, and on the other grouiids set forth in Code Clr. 

Proc. N. Y. § 999, présents nothing for review iu a fédéral appellate court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 

<S==3356.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, entered upon the 
verdict of a jury in favor of défendant in error who was plaintifï be- 
low. The action was for personal injuries sustained by plaintiff while 
driving one of the defendant's delivery wagons. Affirmed. 

Martin Conboy, of New York City, for plaintiff in error. 
E. L. Ryder, of New York City, for défendant in error. 
Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. The only exception in the case is to the refusai 
of the trial judge to set aside the verdict on the ground that it is 

<a;;:3For Other cases see sajne topic & KKY-NUMBER tn ail Key-Numbered Digests & Indexes 
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contrary to the weight of évidence and on other grounds set forth in 
section 999 of the New York Code of Civil Procédure. Such excep- 
tion présents nothing for review in a fédéral appellate court. 
Judgment affirmed. 



STEVENS V. MITCHELIi. 

(Circuit Court of Appeals, Seventh Circuit January 5, 1915.) 

No. 1791. 

Patents ®=»328 — Infein&embnt — Combined Lktter Sheet and Envelopb. 
The Mitchell reissue patent No. 12,675 (original No. 827,809), for a com- 
bined letter sheet and envelope, designed also to hold and carry an in- 
closure, clahns 1 and 7, construed, and held not Infringed. 

Appeal from the Circuit Court of the United States for the East- 
em Division of the Northern District of Illinois; Christian C. Kohl- 
saat, Judge. 

Suit in equity by John T. H. Mitchell against Roderick G. Stevens. 
Decree for complainant, and défendant appeals. Reversed. 

For opinion below, see 183 Fed. 782. 

Edward Rector, of Chicago, 111., for appellant. 

Charles Gilbert Hawley, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from a decree holding 
claims 1 and 7, the only ones in suit, of reissued letters patent No. 
12675, for a combined letter sheet and envelope valid and infringed 
by a mailing folder manufactured by appellant under and in accordance 
with his letters patent No. 892,461. 

The claims read as follows : 

"1. A comljined letter sheet and envelope, comprising a transversely scored 
sheet of thick paper or cardboard having upper and lower flap portions and 
an intermedlate portion, said portions adapted to be folded together, and, 
when folded, forming an open-ended envelope, and one of said flap portions 
being formed to receive an inclosure and hold it against endwise movement 
in the envelope thus formed, substantially as described." 

"7. A devlce of the class specifled, comprising a folded letter sheet pro- 
vided with a cross-slot, a postal inserted in said slot, and a sticker holding 
said letter in closed condition." 

In view of the conclusions reached on the question of inf ringement, 
it is unnecessary to détermine the validity of either of thèse claims. 
Appellee's device, both as described in the patent in suit and as utilized 
commercially, is an advertising folder designed to go through the mail 
for one cent postage although giving the appearance of a sealed com- 
munication, and containing, not only printed or written matter on 
the inside of the folder itself, but some article carried within the 
folder. The articles so to be carried are not, however, either by the 
terms of the patent or by the actual commercial use, confined to re- 
turn postai cards, but may be anything whatsoever, and-, in actual 
practice, hâve been business cards, catalogues, price lists, etc., as well 

(g=i>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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as retum postal cards. The desired aim of holding the inclosure fast 
when the folder is sent by mail was secured by the method of folding 
the envelope into three parts and by providing a sîit in either the 
upper or the lower of thèse parts. 

While the language of the seventh claim, unlike that of the first 
claim, does not confine this slit to the upper or lower flap, it is obvi- 
ons from the spécifications and it is conceded by appellee's experts 
that his spécifie purpose could be accomplished only by a device in 
which the slit was either in the upper or the lower flap; the flap 
which, when the envelope was closed and sealcd or fastened, would 
be on the inside. Obviously, anything inserted in a single slit on the 
intermediate portion of the envelope would hâve no protection against 
falling through, even though it could be held in place endwise if the 
slit was, as designed, narrower than the intermediate portion. 

Claim 7 must therefore, in our judgment, be confined, as the other 
claims expressly are, to a device in which the slit is in the upper or 
lower flap and not in the intermediate portion, inasmuch as it is per- 
fectly clear, both from the spécifications, the drawings, and the device 
in actual use, that appellee's conception and invention did not include 
any means of firmly holding the inclosure endwise other than that 
produced by the single slit. State Bank v. Hillmans, 180 Fed. 732, 
104 C. C. A. 98. 

Appellant's device, in our judgment, was not a mère improvement 
on appellee's, but was distinctly différent, and was designed to serve 
a narrower and différent purpose. The inclosure, which is expressly 
confined to a retum postal card, was designed to be held in place 
endwise, not merely at a single point at each end of the slit, but by a 
bandlike arrangement produced by a double slit and operating in ex- 
actly the same way as would a separate band pasted on the sheet. 
Even if this were the only or essential function of the double slit, 
it would differ from and hâve the advantage over appellee's device, 
in that it could be made on the intermediate part of the folder as well 
as on either flap. While this would ordinariîy be no advantage if the 
folder were to be mailed, inasmuch as a part of the inclosure would 
thereby be exposed to view, it would be an advantage, if, as appellant 
contends, the folders were to be placed in boxes, so that passers-by 
could take them, as well as to be mailed ; for in that case appellant's 
inclosures would be held firmly lengthwise as well as endwise by the 
two flaps, whereas appellee's inclosures, protected lengthwise only 
by one flap, would drop out at the bottom unless the outer flap were 
in some way sealed. While the seventh as well as other claims not 
now in suit provided for a seal or sticker, the first claim contains no 
such élément. 

But the function of appellant's double slit is not primarily to create 
a différent method of holding the inclosure firmly endwise, but while so 
holding it, to expose a part thereof. And while, ordinariîy, the ex- 
posure of a part of an inclosure contained in an envelope designed 
to pass through the mails would be a disadvantage, when that in- 
closure is linhted, as in appellant's device, to a return postal card, 
and the exposed portion is designed to show the addressee's name and 
address, the advantage is obvious in an advertising scheme. By the 
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use of appellant's device the sender saves writing the intended recipi- 
ent's address on the envelope, utilizing for this purpose the same nanie 
and address on the return postal, placed there obviously in order to 
save the récipient time and trouble, and thereby more readily induce 
him to use it. 

While neither a double slit in place of a single slit, nor the slit of 
the intermediate portion in place of one of the flaps, wourd escape 
the charge of infringement, if such change were designed merely to 
avoid a prior patent, and if thereby no really différent construction 
were made and no new function served, we are of the opinion that 
appellant's device does not infringe on appellee's, because, in our judg- 
ment, the construction, the purpose thereof, and the functions served 
thereby are distinctly différent. 

The decree must therefore be reversed, with directions to dismiss 
the bill for want of equity. 



ST. JOHN V. TAINTOR. 

(District Court, S. D. Xew York. February 10, 1015.) 

Bemoval of Causksi <S=>14 — Court to Which Cause mat be Removed — 
"Pkopek District." 

Under .Tudicial Code (Act Maich 3, 1911, c. 231) § 28, 36 Stat 1094 
(Comp. St. 1913, § 1010), autliorizing tlie removal of suits pending in state 
courts to the District Court of tlie United States for the "proper dis- 
trict," and section 29, providing that the party desiring to remove such 
a suit may file a pétition for the removal of such suit into the District 
Court to be held in, the district where such suit is pending, a suit may 
only be removed to the District Court for the district where the suit is 
pending, section 29 identifying such district as the "proper district" within 
the meaning of section 28; and hence an action In the Montana state 
courts against a résident of New York could not be removed to the Dis- 
trict Court for the Southern District of New York. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. | 35; 
Dec. Dig. <S=»14. 

For other définitions, see Words and Phrases, Second Séries, Proper 
District] 

At Law^. Action by C. C. St. John against C. M. Taintor. On mo- 
tion to remand to the state court. Motion granted. 

George C. Holt and Henry M. Ward, both of New York City, for 
plaintiff. 

O'Gorman, Battle & Vandiver, of New York City, for défendant. 

AUGUSTUS N. HAND, District Judge. The plaintifif, a citizen 
and résident of Wyoming, sued the défendant, a citizen and résident 
of New York, in the Montana state court. The cause was removed 
to United States District Court for the Southern District of New 
York, and the plaintiff now appears specially and moves to remand. 
The motion must be granted. 

Section 29 of the Judicial Code is perfectly clear, and f urnishes the 
only provision of law applicable to this case. It says that the party 
entitled to remove "any suit mentioned in the last preceding section" 

®=sFor otbei cases ses same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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shall file a pétition "for the removal of such suit into the District 
Court to be held in the district where such suit is pending." Thèse 
words indubitably specify the District Court where the suit is pend- 
ing as "the proper district" referred to in the preceding section 28 of 
the Judicial Code. 

The présent statutes relating to removal of causes hâve been car- 
ried forward from sections 2 and 3 of the Judiciary Act of 1875, and 
from the later Judiciary Act of 1888. The act of 1875 vi^as construed 
in the case of Knowlton v. Congress & Empire Spring Co., 13 Blatchf . 
170, Fed. Cas. No. 7,902, and the act of 1888 in the case of Hyde v. 
Victoria Land Co. (C. C.) 125 Ked. 970. See, also, the language of the 
Suprême Court in Ex parte State Insurance Co., 18 Wall. 417, 21 L. 
Ed. 904. Judge Rose, in the case of St. John v. United States Fidelity 
& Guaranty Co. (D. C.) 213 Fed. 685, has decided the exact question 
under the présent statute in accordance with the views which I hâve 
expressed. 

The dictum of Judge Rav in Mattison v. Boston & Maine R. R. 
Co. (D. C.) 205 Fed. 821, and the décision of Judge Toulmin in Ste- 
wart v. Cybur Lumber Co. (D. C.) 211 Fed. 343, seem to me irrecon- 
cilable with the language of the statute, the former décisions under 
ihe acts of which the présent law is a practical codification, and also 
with what I conceive to be the object of the law, namely, to enable 
a party sued by a citizen of another state to be relieved from local 
préjudices, which hâve been thought more likely to exist when the 
suit was brought against a party in the courts of the former's own 
state. It is to be noted that neither of thèse cases even mentions the 
express provisions of the statute that the removal is to be into the 
court "to be held in the district where such suit is pending." 

It is not to be supposed that a citizen of Wyoming would encounter 
local préjudice in suing a citizen of New York in the courts of the 
state of Montana. 



UNITED STATES v. TOLEDO NEWSPAPER CO. et al. 

(District Court, N. D. Ohlo, W. D. January 23, 1915.) 

(St/UaMs hy the Court.) 

CONSTITIJTIONAI, LAW <S=>90 — FbEB SpBECH — RlGIIT TO PUNISH. 

Tlie constitutioual guaranty of free speech and a free press Is not In- 
fringed by summary process and conviction in contempt, because of pub- 
lications respecting a pending cause and tending to olistruct the adminis- 
tration of justice therein. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dlg. § 172; 
Dec. Dlg. ®=j90.] 
Contempt <©=9 — Publication of Affbcting Pending Cause — Exemption 

FROM PUNISHMENT — STATUTE. 

The act of March 2, 1831 (Kev. St. § 725 ; Judicial Code, § 268 [Comp. 
St. 1913, § 1245]), declaratory of the law of contempt, was not intended 
to, nor does it, exempt publishers and editors from attachment for con- 
tempt for publications improperly affeeting a pending case. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 8, 15-18 ; Dec. 
Dig. <g:=>9.] _^^^^_^___ 

or other casea see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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3. CONTEMPT ®=»6 — NeWSPAPEB PUBLICATION PENDING CaSE OBSTRUCTION 

OF Justice. 

It is provided In section 26&, Judlcial Code, that thls court may punish 
as contempt of Its authority misbehavior so near its présence "as to ob- 
struct the administration of justice." Beld, tbat the criterion whether 
an alleged misbehavior Is within this provision of tbe act is not tbe 
physical or topographical propinquity of the act to the court ; but. hav- 
ing référence to ail the pertinent circumstanees attending its commission, 
it is tbe nature of the act as tending directiy to affect the administration 
of justice. 

[IM. Xote.— For other cases, see Contempt, Cent. Dig. §§ 6, 9, 10, 13; 
Dec. Dig. <S=6.] 

4. CONTELIPT iS=>6 NEVirSPAPEE PUBLICATION — PENDINQ CASE— OBSTRUCTION 

OF Justice. 

Publications in a newspaper of gênerai circulation in the city vvherein 
the court sits, which publications are of a nature to embarrass the judge 
of the court in his considération of a pending cause, or which tend to ap- 
peal to préjudice agalnst the court or against a party to the cause respect- 
ing a pending case, may be misbehavior so near the présence of the court 
as to obstruct the administration of justice, vvherefore they may subject 
the publisher or the editor, or both, to summarj process iu contempt under 
section 268, Judicial Code. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 6, 9, 10, 13; 
Dec. Dig. <S=56.] 

5. Contempt <S=»9— Newspapeb Publication — Pending Case — Obstruction 

OF Justice. 

In order to produce a conviction, as contempt of court, for a newspaper 
publication affecting a pending cause, it is not necessary that the proof 
should show either that the publication ever came to the attention of the 
judge of the court, or that it had any influence on the considération of 
the cause to which it refers. It is sufflcient if, excluding any other rea- 
sonable interprétation of the language of the publication, after applying 
the ordinary rules for construing the English language and considering 
how it may be reasonably understood by ordinary readers, the state of 
public feeling on the subject-matter of the publication, and any other 
relevant matter which may reasonably aid in understanding the neces- 
sary efCect of such publication respecting the pending cause, it is seen 
to tend to obstruct the administration of justice therein. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 8, 15-18 ; Dec. 
Dig. ®=5>9.] 

6. Contempt (g=>60 — Newspapee Publication — Evidence — Othek Publica- 

tions. 

In considering whether a publication is a contempt of court, in that It 
tends to obstruct the administration of justice in a pending case, the court 
may consider other publications on the same subject by the same pub- 
lisher. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 183-18T ; Dec. 
Dig. <S=»60.] 

7. Contempt <S=>9 — Newspaper Publication — Défense. 

It is no défense to a charge of contempt of court by publications re- 
specting a pending case that the court was without jurisdiction to enter- 
tain such pending case. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 8, 15-18; Dec. 
Dig. <S=»9.] 

The Toledo Newspaper Company and another were charged with 
criminal contempt. Judgment against défendants. 

<Ê=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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U. G. Denman, U. S. Atty., of Toledo, Ohio, and William L. Day, of 
Cleveland, Ohio, Spécial Counsel, for the government. 

Lawrence Maxwell and Jay W. Curts, both of Cincinnati, Ohio, and 
Charles S. Northup, of Toledo, Ohio, for respondents. 

KILLITS, District Judge. The respondents, the Toledo Newspaper 
Company and Negley D. Cochran, respectively the publisher and éditer 
in chief of a daily newspaper published in the city of Toledo, Ohio, 
known as the "Toledo News-Bee," are before the court to answer to 
charges of contempt for publications in that paper between the dates of 
March 24 and September 17, 1914, inclusive. 

The information is in three counts, and is fîled by the district attor- 
ney by order of the court. The first count deals with publications be- 
tween March 24 and September 12, 1914, affecting a cause pending in 
this court entitled Henry L. Doherty et al., Partners as Henry L." 
Doherty & Company, v. Toledo Railways & Light Co. 

The second count ofifers publications of September 12 and 14, 1914, 
touching the proceedings in contempt in this court against one John 
Quinlivan ; the rule to show cause against said Quinlivan in the con- 
tempt proceedings being entitled in the civil case whose title is given 
above. 

The third count deals with a publication on September 17, 1914, 
relating to a proceeding in contempt in this court against Harry J. 
Howard, managing editor of the Toledo News-Bee. 

The publications complained of, with the contexts of which they are a 
part, are set out in full in the information. They are so numerous and 
many of them so long that to reproduce them in a statement of fact, 
evcn by reasonable editing in condensation, would be to very greatly 
tax the situation. Besides, as not unusual in the style of journalism 
which the newspaper in question affects, they were so embellished with 
exaggerated headlines and other typographical display, operating as 
emphasis upon certain features, that their full efïect cannot be exhibit- 
ed in a practical attempt at reproduction in an opinion. For the présent 
purpose, it is sufficient to set forth a superficial view of their scope, 
although that will of necessity be extended. 

The information charges that the publications involved in the first 
count were calculated and intended to produce two effects : First, an 
influence on the court's considération of the pending traction case, by 
attempting an impression that a décision contrary to the wishes of the 
paper would not only be very unpopular in the community but likely 
to be met with active opposition; and, secondly, an encouragement to 
popular résistance to any order the court might make following such 
unpopular décision. 

Thèse purposes are alleged to hâve been efïected by violent attacks 
on the parties to the case who were interested against the city, attacks 
calculated to influence public sentiment ; by comment on the personality 
of the judge of the court and on proceedings in the case under him, 
tending to the impression that the court was liable to influence again.st 
the city out of proportion to the law and facts; by encouraging, 
through intensive comment and extravagant headings and other typo- 
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graphical embellishments, a plan for popular uprising against the trac- 
tion Company in spite of any order the court might make in the case ; 
by misrepresenting, especially through prominent headlines, the action 
of the court through successive steps in the case; and by "featuring" 
attacks on the court f rom local organizations while the case was pend- 
ing. 

The proceedings concerning which publications are pleaded as offen- 
sive in the second and third counts were outgrowths of the traction 
case. It is alleged that thèse publications tended and were intended to 
embarrass the court in its considération of the respective causes, by 
impugning the motives of the judge thereof and by attempting to be- 
little him in public estimation. 

It is admitted that the paper in question containing thèse publications 
circulated to the extent of more than 50,000 copies daily in and about 
the city of Toledo, wherein sat the court in question and resided the 
judge thereof subject to comment in said publications. The order di- 
recting the district attorney to file the information and signed by the 
judge of the court recites the fact of his résidence in the city of Toledo, 
and that, as a daily reader of the newspaper in question, the several 
publications had corne to his personal attention. 

Before entering into a more detailed description of the publications, 
it is proper to picture briefly the local situation and récent history of 
the city, as vi^ell as to outline the traction case referred to by title above, 
although the fuU force of the efïect upon the paper's readers of the 
publication charged as offensive can be properly appreciated and gaug- 
ed only by those who hâve seen the manner in w^hich they were set 
forth and embellished f rom time to time with typographical exaggera- 
tions, and who, through résidence in the city, are familiar with local 
conditions. 

The testimony shows that Toledo has had a street railway franchise 
problem conf ronting it for more than ten years, and that agitation con- 
cerning it of the familiar extrême type had accompanied the attempt 
of every administration to deal with it, and that it had fîgured as the 
issue in five or six municipal électoral contests. 

Franchises for sonie of the most important lines expired in 1910, 
and others, disintegrating the system, with March 27, 1914, although it 
was contended in the case, by both plaintiffs and the traction company, 
that they continued until October, 1915. 

For years the News-Bee had violently opposed the local company 
which it had nicknamed the "Big Con." The paper's policy was three- 
fold — opposition to a franchise renewal, insistence on a straight three- 
cent fare, and for municipal ownership. 

In the spring of 1913 a New York partnership, H. L. Doherty & Co., 
took over the management of the System and began negotiations in be- 
half of the company for a renewed franchise, meeting persistent and 
vigorous opposition from the News-Bee. 

In the municipal élection of 1913, ail of the candidates promised 
three-cent fare, but those opposed by the News-Bee defeated those 
favored by it by a very large majority. The élection amounted to a de- 
feat for the incumbent administration, which, after the élection, and 
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within 40 days of its vacation of power to the incoming officiary, and 
four months before the franchises expired, passed an ordinance called 
the "Schreiber Ordinance," to require the company to operate its cars, 
after March 27, 1914, at the pleasiire of the city, at the maximum fare 
of three cents with free transfers, and also to pay a rental of $250 per 
day for the use of the streets. Other terms were : An attempt to make 
mère continuance of opération after March 27th work a waiver of ob- 
jections and an acceptance of the measure ; and a direction to the city 
sohcitor, in case of nonobservance by the company, to apply to an ap- 
propriate court for an alternative order of compliance or abandonment 
of the streets. No other provision was made for enforcement, nor did 
the ordinance specifically direct the company to cease its service eveii 
as an alternative to obeying the measure. The solicitor never appHed 
for an order, as provided. The company very promptly signified that 
it would not follow the ordinance. 

Monday evening, March 23. 1914, the city council defeated a mo- 
tion to postpone the enforcement of the ordinance after the 27th for 
a reasonable time within which to détermine the franchise question. 
The issue of the News-Bee of March 24 is the first pleaded in the 
information ; the article in question occupying more than five coUimns 
under a heading extending across eight cokmms, the Vfc^idth of the 
paper, entitled: "Big Con Fights Three-Cent Fare in Fédéral Court.'" 
The article is preceded by a two-column vi^ide condensation set up 
"boxed" — that is, with a rule line on ail sides — entitled : 

"Here's the street car tangle in tabloid ; Thurstin (the city solicitor) prom- 
ises to proteet riders." 

Preceding this a subhead in large type said : 

"Thurstin Déclares He Intends to Fight Until There's Nothing Left Will 
Défend Any One Who Will Not Pay." 

This statement is repeated in this form in one of the "tabloid" 
paragraphs in the "boxing" : 

"Solicitor Thurstin promises to proteet those who are ejeeted from cars 
(or refusing to pay more than three cents." 

In the extended article, as a foundation for thèse headlines, is a 
two-line statement attributed to the solicitor that any car rider put 
ofï for refusing to pay more than three cents after Friday night will 
be "protected." In the same connection, the mayor is made to say 
that he will do ail possible to assist the solicitor, " 'even,' he said with a 
smile, 'if I hâve to call out the reserves.' " 

The article deals mostly with the proceedings before the council the 
night before. According to it: 

"An audience of 400 interested inen, women and children pack council cham- 
ber and hiss those councilmen who urge postponement of three-ceut ordi- 
nance." 

One of the older councilmen is reported to hâve urged modération 
because of the intensity of public feeling, fearing "bloodshed very 
likely and everything else that goes with it" on Saturday, if the com- 
pany refused to obey the ordinance until a court passed on it, and his 
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views are said to hâve provoked great disorder among the citizens 
présent. The argument of another councihnan for modération was 
"met with jeers," and ail through the debate "statements construed 
to lean toward the company were hooted." It was said that public 
interest in this meeting was so gênerai that : 

"The place was crowded to overflowlng. No more could get in. Many had 
to stay out. * * ♦ Men who had been in the franchise tight for a dozen 
years were there to see how thèse new councilmen would act in a crisis 
* • ♦ Men from almost every walk of life were there." 

The account of the meeting proceeds to remind the readers of "onr 
mémorable night ten years ago," and the intervening years of wrang- 
ling over the street car question now about to culminate in a victor)- 
for the people through the new ordinance to go into effect within the 
week. 

In January, 1914, Doherty & Co. began an action in this court 
against the street railway company in the nature of a creditors' bill, 
asking that the equity of rédemption in the company be conserved to 
the payment of a large judgment, and for the appointment of a re- 
ceiver. Other allégations of the complaint incorporated the so-calleri 
"Schreiber Ordinance," alleging that to attempt to meet its terms 
would be to destroy the equity of rédemption in the company becausf; 
they were confiscatory. It is averred that the officers of the city of 
Toledo are advising that this ordinance will be in force after March 
27, and are suggesting to the public that thereafter citizens should 
refuse to pay any fare in excess of three cents and should demand the 
right to ride at such a rate, and that, on the refusai of the agents of the 
company to accept such fare, the rate should be insisted upon to the 
extent of violence. 

It is alleged that the company holds other franchises besides those 
assumed to expire with March 27, whose provisions will be serious- 
ly impaired by the city's attempt to enforce the ordinance in ques- 
tion. 

A feature of the prayer was that, if the situation did not change be- 
fore March 27, the city of Toledo might be made a party to the case 
and the ordinance tested. 

During the first three months of 1914, negotiations for a new fran- 
chise were in progress between Doherty & Co as managers of the trac- 
tion company and the city, and no proceedings were had in the case 
beyond the filing of papers until the forenoon of March 24, when, 
the action of the council the night before in refusing to extend the 
time from March 27 for the opération of the ordinance making ac- 
tion necessary from the standpoint of the company, supplemental 
pleadings were filed, setting up the developments to that time, and the 
motion to make the city a party, that an inquiry into the validity of 
the ordinance might be had, was pressed. 

The judge of the court (Judge Killits) was then on duty in Cleve- 
land, within the district. The proposed order to bring the city in and 
the application therefor were read to him over the téléphone by the 
clerk and received the court's approval, with the direction that the 
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order be sent to Cleveland for signature. , It was so sent immediately, 
was signed on the 24th, and received back in Toledo on the morning 
mail of the 25th, and was entered as an order at chambers as of the 
24th. Arrangement was made between the parties to meet the court 
at Cleveland at chambers at noon on Thursday, the 26th, to présent 
the motion for a temporary injunction. 

The article of the News-Bee of the 24th, which told of the proceed- 
ings in council on the previous evening, started with an account of the 
filing of the papers that morning in this court, its initial sentence, 
after the customary "tabloid" statement, being: 

"With Henry L. Doherty directing opérations, the Blg Con got busy early 
on Tuesday in Its efforts to évade the provisions of the Schreiber thiee-eent 
fare ordinance." 

Early in the article it speaks of the interview over the téléphone 
with the judge, and the account of the council meeting the night be- 
fore follows at length after the statement ascribed to the city solic- 
itor with référence to the case. For a cartoon the traction company 
was represented to be "In the Last Ditch," and managing editor How- 
ard, testifying for respondents, said that the "last ditch" was intended 
to mean this court. 

Owing to the illness of the judge on the 26th, the hearing was pass- 
ed until Saturday morning, March 28, at Toledo, when it was then 
had, and, for reasons pertaining to the record as it then was, on the 
30th the motions were overruled, but the main case was not otherwise 
affected. 

In the meantime, however, the traction company had filed a cross- 
bill and had joined with the plaintiiï in a demand for a restraining or- 
der afïecting the ordinance. This cross-bill repeats the charges that 
the city officiais were publicly advising the people that individual citi- 
zens should take the enforcement of the ordinance into their own 
hands, and that any efforts by them individually in that behalf woukl 
be protected by the peace officers of the city. 

The issue is also raised whether in fact the principal franchises 
to be affected by the Schreiber ordinance expired with the 27th of 
March ; it being pleaded that they did not in fact expire until October, 
1915. 

March 25, being the day before that set for the hearing, the paper's 
front page contained a cartoon entitled "A Desperate Case," repre- 
senting the "Big Con" as a very corpulent person in bed very ill, his 
attorneys and Mr. Doherty around him in great anxiety and very mucli 
caricatured ; one of them explaining that, "We'd Better Call in Doc. 
Killits." The news article was headed, in big type extending across 
five columns, "Car Riders May Ignore Order Barring Low Pare," and. 
continuing over two columns in which measure in the body was set. 
a subhead, "Plan Made to Test Schreiber Ordinance Immediately Aft- 
er Muny Ownership Meeting." Another subheading in the form of a 
"tabloid" paragraph was : 

"Mass meeting of Municipal Ownership League at Mémorial Hall, to be held 
Friday Night. Plan laid that Mémorial Hall crowd shall remain in session 
until midnight, then swarm on cars and refuse to pay more than three cents." 



UNITED STATES V. TOLEDO NBWSPAPER CO. 465 

The article, set in type across two columns, in detailing this plan be- 
gins: 

"It bas been planned, restraining order or no restraining order 'by the fédéral 
court, to test the strength of the three-cent-fare-all-day ordlnance immediately 
following the closlng of the meeting of the Municipal Ownership League In 
Mémorial Hall on Friday night, unless, before that time, other counsel pre- 
vails. The Schreiber ordinance will become efCective at mldnight on Fri- 
day, or 12:01 a. m. on Saturday. That's the night the Municipal Ownership 
League is to hold its first meeting. It is planned to hold the crowd until 
midnight. Then the crowd is expected to offer three-cent fares on ail the 
iines radiating from Mémorial Hall, and refuse to pay more." 

Full détails of the proposition follow, with the information that the 
project is in charge of one of the city's councilmen at large, who, 
when asked, "What if in the meantime the fédéral court issues a re- 
straining order preventing the city from enforcing the ordinance?" 
said: 

"There cornes a time in the history of men and nations when things go too 
far, I, for one, am willing to obey any reasonable injunction, but I will obey 
no injunction that takes away from the people of this city their rights." 

Following, was this: 

"It is intimated that at the meeting of the Central Labor Union of Thurs- 
day night resolution wlU be approved calling on ail labor union men to at- 
tend the mass meeting on Friday night. Thèse men may furnâsh the sinew 
to aee to it that three-cent fares are aceepted iy the oonductors after the new 
ordinance becomes efCective." 

The editorial page of this issue contained, in type larger than that 
of ordinary reading matter, a two-column wide denunciation of the 
"Doherty outfit," who need "very badly in their business * * * 
a franchise that will make the millions of water in their bonds and 
stock as good as money in the bank." It is entitled, "Municipal Owner- 
ship the Only Way to Street Railway Peace," and the plaintiffs in the 
Doherty Case are described as "arrogant franchise manipulators" who 
now begin "to smile sweetly at the people." They are said to com- 
plain that the company cannot operate for three cents because it "has 
to hâve a fare that will enable them to pay $800,000 a year interest on 
watered bonds and then pay dividends on stock that is ail water — 
every penny of it" ; and that they seek a franchise which "carries 
with it the right to levy a street railway tax on the people of Toledo — 
not ail of the people of Toledo, but merely those who don't own auto- 
mobiles and hâve to use the street cars." Having thus treated of the 
plaintiffs in the action, the writer thus introduces the court before 
which they are suitors : 

"And now the railway crowd has taken the franchise into the United States 
court. That means, practically, that the rights of the people of Toledo wUl be 
placed in the hands of a two-legged human being who happens to be a fédéral 
judge. 

"Just what kind of a judge this particular judge may be, and just what 
kind of a two-legged human being he is, we don't know. But the fact that he 
is a judge, and a fédéral judge at that, doesn't make him any more or less 
of a man than he was before he went on the bench. 

"So the people's rights hère will dépend largely upon how his mind works, 
and whether he thinks in straight Unes or around corners. Anyhow, whether 
he is a great big man or a little bit of a man, he will hâve a whole lot te 
220 F.— 30 



466 220 FEDERAL REPORTER 

say In finally determining the argument between the people of Toledo and 
the bond and stock gamblers and speculators." 

The excuse for this editorial is to demand that the city employ, to 
assist the solicitor, attorneys "to impress the court" who equal in abil- 
ity "the high priced légal talent that is for sale to the highest bidder" 
and employed by the "Big Con," and thus prevent, if possible, the lat- 
ter f rom getting a "strangle hold" on the people in the courts. 

In a written argument filed by counsel for respondents, this produc- 
tion is dismissed froni considération as "merely an intensely emphatic 
assertion" of the judge's human limitations. 

Author-Respondent Cochran, disclaiming any intention to reflect on 
the judge's integrity, testified that he wrote it in language which the 
common people would understand, and in such a way as "to get the 
punch in" and to make the people take an interest in the case ; that, al- 
though Judge Killits had held court in Toledo for nearly four years, 
he did not know whether or not he was a judge who would try cases 
exactly on the law, or be specially impressed by the professional stand- 
ing of counsel for either party. 

As part of the same editorial page appeared this : 

"Holding court over tlie téléphone is a new one, but, it seems to be a very 
satisfactory method of doing business." 

Match 26, being the day of the hearing, the paper carried a head- 
ing in type nearly an inch high and extending across the whole front 
page, "Killits Upsets Low-fare Order," repeating the heading on an- 
other page to which the subséquent article was carried. For subheads, 
it said : 

"Holds Schreiber Ordinance Should be Suspended Until Hearing as to its 
Falrness. Instructs Marshal to huve Depnties Ready toBnforce Kullng." 

In the body of the article it is made very clear that the impression 
conveyed by thèse headline statements is wholly false, for it is said, 
what was a fact, that there was no hearing in Cleveland; that the 
judge— 

"was ill in bed with a température of 102. He postponed the hearing until 
he could return to Toledo on Saturday. Judge Killits sent a five-page type- 
written communication, through Olerk Wllson of the local United States court, 
for the information of the people of Toledo." 

The statement was published in full and was nothing more than a 
setting eut of the respective rights of the city and the traction company 
when a franchise expires, and an appeal to the judge's fellow citizens to 
maintain order until the court could hear the question, expressing con- 
fidence that, notwithstanding what had been predicted of the meeting 
for Friday night, the good sensé of the city would préserve order. Not 
a word can be found in it which even hints any conclusion as to the 
merits or demerits of the issue presented by the motions. The only 
possible foundation for the assertion of the heading was contained in a 
separate statement on page 5 of the issue, in which this was said of 
the court : 

"lu a brief statement from the bench hère to-day, Judge Killits said no 
formai order had been issucd in reyard to the Toledo car situation, but that 
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one might he Usued on Friday night if the situation warranted. The judge 
assumed the bench only for a few moments. He said: 'As a citizen of Toledo, 
I ask that both the représentatives of the city and of the company approach 
thèse problems in the proper vv-ay. It is plain to me that there is a chance 
to settle tliese questions with honor to both sides. No reasonable mau wants 
to be other than fair to the company and the company must be fair to the 
city. No formai order has been issued, but if conditions warrant it to-morrow 
night one will be issued.' " 

The same issue of the 26th contained this : 

"Préparations are going on for an enormous mass meeting at Mémorial 
Hall on Friday evenlng to deal with the street car situation. Leaders liave 
been planning to hold the crowd until midnight and ask that they tender only 
a three-cent fare when they board the cars after that hour." 

It is also reported that the Central Labor Union would advise labor 
union men to attend the meeting in force. 

Besides, four editorials were published in this issue, one to the efïect 
that "the people will hâve a sort of référendum vote as to whether they 
will pay three cents or fîve cents for a ride on the street cars"; an- 
other poking fun in a familiar way at persons prominently connected 
with the pending case, respecting the proposed meeting in Mémorial 
Hall Friday night; another giving assurance that the police will not 
'"use their clubs on car riders who refuse to pay more than three cents 
car fare after Friday," because Sam Jones, some time mayor of Toledo, 
once said that "the law is only what the people will back upi" The last 
was under the heading, "In the Balance," and was: 

"The case of the rights of 200,000 common people versus the rights of 
some wealthy investors and speculators will now be placed In the balance by 
a judge of the United States court. Let substantlal and not technical justice 
be done." 

On Friday, March 27, the day before the ordinance was to be effec- 
tive, it was announced that ail parties urged that no violence be indulged 
that evening, but that the meeting for Mémorial Hall that night would 
be held. The fact that the court hearing would not be until Saturday 
forenoon was announced. By way of cartoon, a double one was ofïered, 
labeled, "As we lose Kapp we get Lapp." One panel represented the 
marshal of this court (Lapp) proceeding in great haste towards Toledo, 
bearing a hand bag marked "Order from Judge Killits," although in 
fact there was no order ; while the other depicted the public saf ety di- 
rector of the city (Kapp), who was the head of the city's police depart- 
ment, in equal haste on his way to Philadelphia. Editorially, under the 
caption, "The Big Con's Attitude the Same Old Défiance of the Peo- 
ple," set in large type, in double-column space, it was said, among other 
things : 

"It Is now a trespasser on many streets of Toledo, and will be on prac- 
tically ail of them by to-morrow morning. It has now rushed into the féd- 
éral court to try to take from the hands of the people of Toledo the right to 
control their own streets, and to make terms under which the Big Con may 
use those streets." 

That there was a lively possibility of much disorder on the expiration 
of the franchises there can be no question. The News-Bee's news ar- 
ticle of the 27th spoke of "the anxiety about trouble Friday night" as 
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part of Ihe situation ; and "featured," witli large headlines, that a senti- 
ment that the city should not be disgraced by disorder was arising 
causing much protest against tendencies in that direction already noted 
in its columns. The fact that cots were being placed in the fédéral 
building to facilitate night service of United States marshals, if neces- 
sary, was the text of another article, with the announcement that ofïi- 
cers in addition to thèse stationed in To'cdo were to arrive f rom Cleve- 
land to assist in preserving order. The paper had the enterprise to 
print the portraits of two of the local deputies in this connection. To 
avoid a chance for disorder the street car company notified conductors 
to carry persons f ree af ter Friday night who ref used to pay more than 
three cents. In two days the free riders numbered more than 62,000. 

Saturday's issue (March 28) published a news article in five col- 
umns on the situation, under a main headline across five columns : 
"Thousands Riding Free; Killits Hears Big Con Plea" — in which the 
order of the company is printed that persons be carried free rather 
than that conductors hâve any controversy over the tender of three- 
cent fare pending the court proceedings, and it was stated that the court 
was hearing the motions against the ordinance. For a cartoon in con- 
nection with the news article and relating to the attempt of the mayor 
to insist on a three-cent ride during the night, that officer is represent- 
ed as saying "l'U pay no more than three cents," with Mr. Doherty ad- 
vising the conductor that the mayor should be regarded as his guest. 
The title of the cartoon was : "Doherty — The Man Who Put Con in 
Conductor." 

Monday evening the motions for a temporary injunction restraining 
the enforcement of the ordinance were denied, because the measure it- 
self provided that it should be enforced through an order out of the 
State court for which the city solicitor was directed to and, it appeared, 
was about to apply. It was obvious that the reason advanced in this 
court for a temporary injunction, namely, that the ordinance was un- 
reasonable, was available to the company to resist the solicitor's appli- 
cation for an order out of the state court to enforce it, and that, until 
the State court had found it enforceable because reasonable, the com- 
pany could stand its ground against it and in such attitude was entitled 
to protection. The ordinance was neither self-enforceable nor opera- 
tive without order of some court. 

Although the court had specifically held that the city could summari- 
ly stop the use of the strcets for traction purposes by the company, the 
same issue (March 31) of respondents' paper which carried the déci- 
sion bore this editorial utterance : 

"To the layman it appears peculiar that the city cannot stop the eompany's 
cars because the publie is entitled to the service or requires it, but the com- 
pany can stop the cars at once on expiration of its franchise righta, regard- 
less of the needs of the people. Reminds us, somehow, of the elder Vaniler- 
bilt." 

By answer respondents say that, if this may be construed as a mis- 
representation of the court, "the error was unintentional." 

Early in August, the main case being still on the docket of the court, 
the plaintiffs and the défendant traction company filed supplemenLal 
pleadings setting up the failure of the city solicitor to proceed, as it was 
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assei'ted he had agreed to do, to seek an order for the enforcement of 
the ordinance according to its provisions; that because of threatened 
disorder the company was carrying passengers free who insisted upon 
three-cent rides; that its losses in this behalf aggregated a thousand 
dollars a day ; that its protests to the city were met with spécifie orders 
to the police of the city to require the company to carry passengers for 
three cents, with a policeman on each car for that purpose, if neces- 
sary ; and that the city was threatening to compel the company to main- 
tain a Street car service under the ordinance and to restrain, by the use 
of the police force of the city, the removal of its cars f rom the streets. 

Motions were renewed under thèse circumstances, supporting by affi- 
davits the prayer of the pleadings in the case that an injunction bt 
granted restraining the city f rom compelling the company to maintain 
service in the city under the Schreiber ordinance and f rom preventing 
the company f rom removing its cars from the streets and discontinuing 
its service. An affidavit filed before the hearing of thèse motions, and 
never denied, set forth the fact that to the date of the hearing the com- 
pany had been compelled to carry free under thèse circumstances 8,- 
000,000 passengers. 

August 14, hearing on thèse motions was taken up. Testimony 
was then produced tending to show that the ordinance was confisca- 
tory ; that the company in fact, with the routing of lines then obtaining, 
could not carry passengers for three cents and pay bare operating ex- 
penses. On this showing, the city was directed to support the ordinance 
by testimony, and, at the city's request, the hearing was passed to Sep- 
tember 8, that the city might be prepared. This was plainly, as 
shown by the record and the court's statement, the familiar situation 
of the sustention of the burden of proof by the side having the affirm- 
ative and the requirement upon the négative (hère the city) to then 
produce its défense, yet the News-Bee treated it, in an article headed : 
"Test of Schreiber Ordinance in U. S. Court Sept. 8. Killits Puts 
Burden on the City" — as though the court were requiring the city to 
prove primarily its législation to be valid. The impression so occasion- 
ed seems to hâve been the inspiration later of an inflammatory attack 
on the court by a local organization, out of which grew the attachment 
for contempt of John Quinlivan. 

From August 14 to September 5 the court was allowed to escape 
the paper's attention. On the last-named date, this editorial paragraph 
appeared : 

"If Judge Killits should be held in Canada while Henry L. Doherty Is 
marooned in Wall street, what would we ever do? Still Peter Parker Is 
always willing to give us good advice." 

The Peter Parker referred to is admitted to be a citizen who had 
once been subject to much criticism, whereupon he left the city. Re- 
turning some time af terward, he had been a fréquent writer of letters 
to the News-Bee on public questions. 

September 6, the SociaHst "local" of Toledo adopted resolutions 
relative to the pending case. On the 9th, while the court was hearing 
the case, the News-Bee published a portion of the resolutions in the 
following article: 
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"Socialists Call Big Con Trespasser. 

"Toledo local ot the Socialist party lias adopted a résolution vvliich refers 
to the Street railway compauy as a trespasser in tlie streets, and claims no 
judge bas légal authority to compel a city to insnre a corporation profit. 
The résolution concludes: 

" 'We contend that the présent Schreiber ordinance is prier to, and above 
any jiidge or court made law. And we contend that no judge. fédéral or 
otherwise, has the right to unniake laws made by a duly elected législative 
body. We contend further that the people of Toledo hâve by their votes sus- 
tained the Schreiber ordinance.' " 

September 8 and 9, the motions were finally heard. On tbe last 
day the city, through the soliciter, admitted that the ordinance was un- 
reasonable and impossible to be followed by the company without loss. 
The court then took the issues under advisement, stating distinctly that 
no décision would be handed down for two or three days, when we 
should hâve considered the objections to jurisdiction advanced by the 
city. It was also stated that, if the court should décide to restrain the 
opération of the ordinance, the enforcement of the order of injunction 
would be suspended for a short time to allow public f eeling to cool. 

Althotigh it was plain that yet the court had taken no final action, 
that it was still considering its jurisdiction to act at ail, the issue of 
the News-Bee of the lOth, containing an account of court proceedings 
on the 9th, was headed with the false statement in large type on the 
front page: "Low Fares Banned by U. S. Judge." The evening of 
this issue, at the regular meeting of the Central Labor Union, made up 
of accredited delegates from the numerous labor organizations of the 
city, a resolution was read by John Quinlivan, business agent of the 
union, denouncing the court for placing "the burden of proof of the 
Schreiber ordinance on the city," and recommending that preliminary 
steps be taken by the union for the judge's impeachment should he 
render a décision in the case adverse to the city. The issue of the 
News-Bee, September 11, contained an account of this meeting and 
the discussion of the proposed impeachment, under the heading: 
"Judge Killits is Criticized in Central Labor Union Meeting." 

An attachment was issued September 1 1 for John Quinlivan ; where- 
upon, in the first édition of the News-Bee of Saturday, the 12th, 
on the streets before the court's décision in the pending case, in the 
guise of printing the news of the proceeding against the labor organiz- 
er, the offensive and threatening language attributed to him was ex- 
tracted from the body of the article and placed in différent and more 
prominent setting, embellished with a rule border known as "boxing," 
as a distinctive f eature of the front page, af ter this f ashion : 

"ICillits Accuses John Quinlivan of Contempt. 
"Basis of Charges Against Union Leader. 

"Thèse are the remaries alleged to hâve been made by John Quinlivan, and 
on which Judge Killits bases his contempt charges: 

" 'The Street car situation of Toledo is in the hands of a frlend of the 
Rall-Light. 

•' 'Judge Killits has demonstrated from the flrst that he was at ail tlmes 
favorable to the Rail-Light. 

" 'Any fair-minded citizen will see that when Killits placed the burden of 
proof of the Schreiber ordinance on the city that the city was going to be 
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the goat. The Central L;ibor Union should adopt stlnging resolutions and let 
our fédéral friend know what we tUink of hlm. 

" 'The burden of proof should hâve been plaeed on the Rall-Light, Klllits 
and the press are preparing to haud the people a lemon. They are unfair to 
the people. 
" 'Impeach KllUts.' " 

Thèse publications conclude the foundation for the first count. 

Under the second count, the information sets up that in issue of Sep- 
tember 12, under the heading, "Quinlivan is Ready to Défend Killits 
Contempt Charges," the paper published an account of Quinlivan's at- 
tachment, in which it is said that "Judge Killits stated on Saturday that 
he would hear the case himself" ; and that, on the 14th, again in a news 
article dealing with the same case, the statement was repeated in this 
form, "Killits has announced that he will hear the case" ; and that, on 
another page of the issue of September 14, a communication, under 
the head, "In the Editor's Mail," was published, reading: 

"The Quinlivan Case. 
"To the Editer: 

■'Regardless of whether Judge Klllits has or has not the rlght to sit In 
judgment In the Quinlivan case, It seems to me that the ethics of the affair 
wotild lead him to either appoint some other judge to hear the évidence, or 
hetter still, hâve some other authorlty make the sélection. It stands to rea- 
son that such tactics on the part of the judiciary will not hâve a tendency 
to instill in us more confidence. [Signed] Paul G. Dennie." 

It was testified by Managing Editor Howard that this letter was writ- 
ten in his office by Dennie and edited and revised by him (Howard). 
And in the same issue, casting its utterances în prominent black- 
face type set across two columns, at the head of the editorial page, the 
paper said : 

"Would it be contempt to remark that It is a peculiar situation where the 
offlcer who makes the charge, also considers the évidence, renders the ver- 
dict and imposes the sentence." 

As the offering under the third count, it appears that a rule in con- 
tempt was issued out of this court for Harry J. Howard, managing edi- 
tor of the News-Bee, directing him to show cause why he should not 
be punished for contempt for certain publications, including those set 
up in the second count and dealing with Quinlivan's case, and that said 
proceeding against Howard was pending when, with relation thereto, 
respondents published, as a feature of the first page of the paper for 
September 17, in larger type than that used ordinarily for reading 
matter, and across two columns this, with référence to the charge 
against Howard : 

"The News-Bee and Judge Killits. 

"As we see it the public interest in the contempt proceedings instituted by 
Judge J. M. Killits against the News-Bee and Managing Editor Howard, dé- 
pends not so much on what the judge sees fit to do or not do, as it does 
upon how his action may afCect the policy of the News-Bee. 

"It has been the policy of this paper in the past to dlseuss frankly and 
fearlessly ail questions of public policy and interest. And vnthout regard to 
whether our statement of the truth. as we see it. pleases or dlspleases this, 
that or the other citizen — even though that citizen happens to be what is com- 
monly known as a judge. 
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"We have no désire to influence the conduct of any judge In Interpreting 
the law In any particular case. And we have no intention of permitting any 
judge of any court to influence our judgment in defending tlie public in- 
terest. 

"We don't want to censor judicial décisions, and will uot permit judicial 
censorship of tbe News-Bee's editorial policy. 

"We have notions of our own about contempt of court. One of them is 
that nobody but the judge himself can inspire public contempt of the court 
over which he happens to préside. 

"The people of this country, because of patriotic éducation from early 
youth, start out with respect for our fédéral courts. When that respect 
changes to contempt, it can be only because of the conduct of a judge or 
judges. 

"We have said before that after ail, Judge Killits is no more than a two- 
legged man like any of the rest of us. We repeat it for the sake of emphasis. 
No judge judges by divine right even though he holds his job for life. 

"No judge is infallible or omnipotent. No physical or mental change takes 
place when he is lifted from the practice of law and placed upon the bench, 
that transforma him from a human being into a god. 

"And what kind of a judge he turns out to be dépends almost altogether 
on the kind of a man he was beforehand. 

"We shall not discuss now the merits of this particular case. We do not 
discuss cases while they are pending, with any purpose of interfering with 
the administration of justice. 

"We prefer to give every Judge free rein to make either a Solomon or 
monkey of himself, if either be possible. 

"But once the case is decided, we shall say and publish whatever we think 
best for the public good, whether it pleases or displeases any judge — even 
if that judge happens to be John M. Killits." 

The News-Bee is published daily in several éditions. On the 17th of 
September the foregoing article appeared in the so-called noon édition. 
About 1 o'clock of the 17th an order to show cause in contempt was 
filed against the Toledo Newspaper Company, Cochran, and Howard, 
based on the several publications, including the foregoing, appearing in 
the early édition of that day. Mr. Cochran testified that he was aware 
of the filing of this order and its scope as soon as it was filed, being at 
the courthouse at the time. Four subséquent éditions of the News-Bee 
were published on the 17th, including its regular or home édition, each 
bearing the above editorial across two columns in the center of the 
front page, while in an adjoining column was, in each édition after the 
noon édition, an account of the fact that respondents were directed to 
show cause why they should not be punished for contempt for pubHsh- 
ing, among other things, the identical writing. This order was super- 
seded by the présent information. 

[1-4] The inquiry is direct, of course, whether the ofifenses charged 
to respondents are within the scope of section 268, Judicial Code (sec- 
tion 725, R. S. ; Act of March 2, 1831), which reads, so far as it applies 
hère at ail, as f ollows : 

"The said courts shall have Power • • • to punish » • • con- 
tempts of their authority: Provlded, that such power * * • shall not 
be construed to extend to any cases except the misbehavior of any person in 
their présence, or so near thereto as to obstruct the administration of jus- 
tice," etc. 

The language respecting the proviso bas been slightly changea from 
the original act, but it is plain that the revision bas not made necessary 
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a différent construction. It is settled that tlie statute is a limitation, 
through définition, upon the povvers of inferior fédéral courts to punish 
contempts by summary process. Ex parte Robinson, 19 Wall. 505, 510, 
22 L. Ed. 205, and cases citing it. 

It is contended by respondents, upon authorities soon to be consid- 
ered, that the statute was intended by Congress to, and does in fact, 
completely exempt newspapers from responsibility in contempt under 
ail circumstances. This claim, and its support, are deemed worthy of 
fullest considération. 

But one fédéral case is known to us to be reported and decided prior 
to the act of 1831, but under the act of 1789, directly dealing with an al- 
leged newspaper contempt; the act of 1789 providing power in the 
courts "to punish by fine or imprisonment at the discrétion of such 
courts ail contempts of authority in any cause or hearing before the 
same." We refer to the case of Hollingsworth v. Duane, Wall. Sr. 77 , 
Fed. Cas. No. 6,616, in which the court, two judges sitting, held that: 

"Any publication, pending a suit, reflecting upon the court, tbe jury, the 
parties, the ofBcers of the court, the eounsel, etc., with référence to the suit, 
or tending to influence the décision of the controversy, is a contempt of the 
court, and punishable by attachment" 

Décisions to the same effect in state jurisdictions were not rare, and 
that this was a proposition undebatable at common law we believe will 
not be disputed, whatever may hâve been the uncertainty of the com- 
mon law respecting mère libels on judges or attacks on the courts not 
connected with pending causes; and the act of 1879 undoubtedly was 
designed to clothe fédéral courts with common-law powers in this re- 
spect, although the Suprême Court, in United States v. Hudson et al, 
7 Cranch, 32, 3 L. Ed. 259, said : 

"To fine for contempt, imprison for contumacy, enforce the observance of 
order, etc., are powers which cannot be dispensed with in a court, because 
they are necessary to the exercise of ail others ; and so far our courts, no 
doubt, possess powers not immediately derived from statute ;" 

— thus seeming to suggest that statutory authority was not necessary. 
Many subséquent décisions of the Suprême Court approving the Hud- 
son Case, although holding that the act of 1831 acted as a limitation 
upon the exercise of the power, so decidedly affirm its inherency in a 
court of gênerai jurisdiction as essential to the tribunal's very existence 
as to render it very doubtful if that court would support an act taking 
away the power altogether from one of this jurisdiction. Ex parte 
Robinson, supra ; Ex parte Terry, 128 U. S. 289, 302, 9 Sup. Ct. 77, 32 
L. Ed. 405 ; Interstate Commerce Commission v. Brimson, 154 U. S. 
447, 489; 155 U. S. 3, 14 Sup. Ct. 1125, 15 Sup. Ct. 19, 38 L. Ed. 1047. 
39 L. Ed. 49; Ex parte Savin, 131 U. S. 267, 275, 9 Sup. Ct. 699, 33 
L. Ed. 150; Eilenbecker v. District Court, 134 U. S. 31, 36, 10 Sup. 
Ct. 424, 33 L. Ed. 801 ; In re Debs, 158 U. S. 564, 594, 15 Sup. Ct. 900, 
39 L. Ed. 1092 ; Bessette v. Conkey, 194 U. S. 324, 327, 24 Sup. Ct. 665, 
48 L. Ed. 997. 

The case at bar demands a construction of just so much of the statute 
quoted. If respondents are responsible, it is because we must conclude 
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that, upon the whole case, the acts charged against them hâve the qual- 
ity of misbehavior so near the présence of the court "as to obstruct the 
administration of justice." 

At the outset we are relieved of the considération of the constitution- 
al ^^laranties of a free press, by the décision in Patterson v. Colorado, 
205 U. S. 454, 462, 27 Sup. Ct. 556, 558 (51 L. Ed. 879, 10 Ann. Cas. 
689), in which the court, speaking in a case of newspaper contempt, 
said of the guaranties in the first and fourteenth amendments : 

"In the first place, the main purpose of such constltutlonal provisions is 
'to prevent ail such pr&vious restraints upon publications as had been prac- 
ticed by other governments,' and they do not prevent the suhsequcnt punish- 
ment of such as may be deemed contrary to the public welfare." 

The court holds that the rule which made criminal hbel punishable 
despite the guaranty of a free press "applies yet more clearly to con- 
tempts." No case has been more generally cited with approval on this 
subject than Respublica v. Oswald, 1 Dali. 319, 1 L. Ed. 155 (1788), a 
case of interférence by publication with judicial proceedings in a pend- 
ing cause, in which, considering the constitutional guaranty, the court 
said that "it is impossible that any good government should afford pro- 
tection and immunity" to those who abuse the privilège of a free press. 
The current of authority since to the same effect is unbroken. 

The main proposition asserted by respondents, if valid, produces a 
startlingly absurd resuit. According to it, they are immune from re- 
sponsibility for an attack upon an Ohio fédéral court under the con- 
struction, for which they insist, of section 268, Judicial Code, which 
conduct, if perpetrated upon an Ohio state court under precisely sini- 
ilar circumstances, would involve them in attachment for contempt un- 
der a State act of almost precisely the same ténor as that of the féd- 
éral act, and passed by the Ohio Législature in imitation of the latter 
(Ohit) Act of 1834; section 5639, R. S.; section 12136, General Code 
of Ohio). The décision of Myers v. State, 46 Ohio St. 473, 22 N. E. 
43, 15 Am. St. Rep. 638, to be discussed later, settles responsibility of 
newspaper editors and publishers under such circumstances in Ohio pro- 
cédure, and, foUowing Patterson v. Colorado, supra, which cites Myers 
V. State with approval, a conviction in the state court under the Ohio 
statute would be upheld by the Suprême Court of the United States. 

It cannot be that statutes of substantially the same scope and lan- 
guage in two jurisdictions of the same geographical application should 
so vary in meaning and intent that one should hâve virility, with respect 
to a powerful public influence, to vindicate the highest pubhc interest, 
while the other, in an application to the same kind of circumstances, 
should be impotent to sustain in any degree the same f unction. 

Chancellor Kent, on an occasion hereinafter referred to, said that 
such a construction of the act offered by respondents was unreason- 
able. Nevertheless it is supported by direct authority. In re Poulson, 
Fed. Cas. No. 11,350, a Circuit Court case in 1835, in Pennsylvania, the 
judge sitting therein entertaining the same view of the law in United 
States v. Holmes, Fed. Cas. No. 15,383. In some measure, also, it is 
the view of the court in Re May (D. C.) 1 Fed. 737, 743; Morse v. 
Montana Ore Co. (C. C.) 105 Fed. 337 ; and Cuyler v. A. & N. C. R. 
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(Tn re Daniels) 131 Fed. 95, a décision by the District Court in the 
Eastern District of North Carolina. 

We are confident that it may be made entirely clear, if we niay be al- 
lowed time and space necessary, to show that this claim for the act's 
purpose is iintenable; that Congress never intended to, and did not, 
immunize newspapers from responsibility in contempt for interférence 
by improper comment on pending cases; and that a myth in this re- 
spect has grown up, having its origin whoUy in the views of the court in 
the Poulson Case, supra, Baldwin, Justice, that being the first reported 
décision after the act of 1831. In understanding Justice Baldwin's 
views, it may be well to consider that he was a Pennsylvanian, from a 
State whose Législature in 1809 had passed an act declaring that no 
newspaper comment, however invidious, concerning a pending case, 
should be construed into a contempt punishable by summary process. 
He says, in f act, in his opinion, without the slightest record to justify 
the assumption, that he believes Congress to bave been influenced in 
the passage of the act of 1831 by the Pennsylvania statute. He laments : 

"The court Is disarnied in relation to the press; it can neither protect It- 
.self , or its suitors ; libels may be published * • * without stint ; the 
merits of a cause depending for trial or judgment may be dlscussed at pleas- 
ure ; anyîhiiig may be said to jurors through the press, the most willful 
niisrepreseutations made of judicial proceedings, and any improper mode of 
intiuencing the décisions of causes by out of door influence practiced with 
impunity. * * * 

"The press is free, if not set to work In the présence of the court, or so 
near as to interrupt its business. The law does not prohibit any endeavor 
made to influence or Intimidate a jurer or witness, if corruption, force, or 
threats are avoided. Papers may be put Into their pockets, conversation held 
with them, newspapers put into their hands, or statements made in relation 
to any matter in issue while they are actually impaneled. The court may 
regret and censure the praetice, and perhaps admonish the party who thus 
tampers with a .iuror or witness, but can neither punish the offense noi 
preveut its répétition. The law has tied their hands. The judges must be 
passive. It is not for them to be the first to set the example of disobedlence 
to the law, or attempt to évade plain enactments. » • • 

"For the protection of parties, for their security of a fair and impartial 
trial and décision of their case on the évidence and law which apply to it, 
to défend them against the efforts of the press or of individuals to excite a 
préjudice in the mlnds of a jury, to induce them to find a verdict on out of 
door statements, or other means of perverting their judgments^no légal 
check is interposed." 

There is much more of the same language in the Poulson Case, 
which finds its écho in a subséquent opinion of the same judge, being 
the second décision under this statute — United States v. Holmes, supra. 

If this were the law, then indeed would an inferior court of the 
United States be largely shorn of "one of the attributes, one of the 
powers necessarily incident to a court of justice" — the power "of vindi- 
cating its dignity, of enforcing its orders, of protecting itself from in- 
suit." Eilenbecker v. District Court, 134 U. S. 31, 36, 10 Sup. Ct. 424, 
33 L. Ed. 801. 

That this court is not so impotent we are prepared to insist, notwith- 
standing the authorities cited, ail of which clearly are influenced by 
thèse views of Justice Baldwin, which, on the record we shall hereafter 
produce, are surely erroneous. We digress, however, to note that one 
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of the two reasons given by Justice Baldwin in confirmation of liis 
faith has disappeared with the décision in Savin, Petitioner, 131 U. S. 
267, 9 Sup. Ct. 699, 33 L. Ed. 150. The second section of the act of 
1831, now section 5399, Rev. Stat, made it a crime to "corruptly or by 
threat, or force, obstruct or impede, or endeavor to obstruct or impede, 
the due administration of justice," etc. Justice Baldwin said : 

"This provision is In further confirmation of the view taken of the first 
section. It is a elear indication, of the meaning of the law, that the misbe- 
havior which may still be punished in a summary manner does net refer to 
those acts which subject a party to an indictment. To construe It otherwlse 
would be to authorize accumulative punishment for the same offense. * * * 
The flrst (section) 'alludes to that klnd of misbehavior which is calculated to 
disturb the order of tlie court.' • ♦ * 'The obstruction of the administra- 
tion of justice,' in the first section, refers to that kind of behavior which 
actually disturbs the court in the exercise of Its functlon while sitting" — 
while, he proceeds to say, ail other invidlous acts, if reached at ail, are un- 
der the second, or crlminal, section. 

But the Suprême Court, in the Savin Case, held that the fédéral 
courts, under this act, may punish summarily as contempt, under the 
first section, misbehavior which is also punishable by indictment under 
the second section of section 5399, R. S. 

In the May Case, supra, the point decided was that a juror was in 
contempt for misbehavior near to the présence of the court when he 
visited a codefendant, under an indictment in which separate trials 
were had, at the latter's home, and there talked on the merits of the 
case on trial. The court said (1 Ped. 72)7, 742) : 

"The act does not define how near the court the misbehavior must be, nor 
the character of such misbehavior, and I thlnk it may falrly be construed to 
extend to any misbehavior by a juror, in his eapacity as such, wherever com- 
mltted, since such misbehavior necessarily tends to obstruct the administra- 
lion of justice." 

There was clearly no occasion for the court to say (page 743 of 1 
Fed.) : 

"The act was passed for the purpose of preventing the courts from inter- 
fering with newspaper commenta upon trials." 

In the Morse Case, supra, the décision was that a party aggrieved by 
improper newspaper comment pending his case was not precluded from 
urging its prejudicial influence on the verdict as a ground for new trial 
by a failure to ask for an attachment in contempt. As a nonessential 
part of the opinion's argument, the court expressed a doubt whether 
contempt would lie in the circumstances then before it. 

The views, therefore, of Judges Brown and Knowles respecting this 
matter are pure dicta. The Daniels Case (C. C.) 131 Fed. 95, upon 
which respondents so strongly rely, virill be considered later. 

We would not venture to disagree ^ith the construction of a statute 
by a justice of the Suprême Court, although sitting as a nisi prius 
judge, extended in an opinion so nearly contemporaneous with the pas- 
sage of the act, unless fortified with very considérable support. Jus- 
tice Baldwin's views are, as we shall see, plainly the control of what- 
ever subséquent authority respondents are able to ofifer. They are so 
confident, comprehensive, and positive as to seem to hâve been uttered 
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ex cathedra. However, he bases them upon contemporary history, the 
record of which is as available to us for examination as in his time. 
This is not a situation where there has been a continuous and con- 
sistent construction for a long period ; for, when we consider the au- 
thorities ofïered by respondents, ail controlled by the Poulson Case, 
we find that ail but one of them are pure dicta, and the other nearly if 
not quite so (In re Daniels, discussed inf ra) ; and when the principal 
reason relied on by Justice Baldwin for his holding, namely, that the 
criterion of "nearness" to the court's présence which résolves a mis- 
behavior into a contempt is a physical or topographical propinquity to 
a sitting court, is considered, we find him supported only by what is 
seen to be but a dictum of Justice Field, in Re Robinson, supra, to be 
later considered, while it is controverted by very important séries ôf dé- 
cisions by ail the fédéral courts down to the présent time. 

The Poulson Case is respectable because of the time of its décision 
and the eminent quality of the judicial mind which considered it. As 
to the first, if we may judge of the paucity of reported cases, the fédéral 
judiciary has not suffered many attacks of the character before this 
court, which might call its soundness intb question. Of the second élé- 
ment of importance, it may be said that the infallibility of an inferior 
court décision is to be tested by the premises and the soundness of its 
reasoning. 

Again, this décision does not gain strength because it is of a statute 
couched in ambiguous language (Houghton v. Payne, 194 U. S. 88, 99, 
24 Sup. Ct. 590, 48 L. Ed. 888) ; for no ordinary construction of section 
268, or of the original act, produces a hint that any category of be- 
havior involving obstruction of justice is immune. It cannot be claim- 
ed, of course, that any right acquired by virtue of the construction in 
the Poulson Case will be divested if it is disregarded. Where no rights 
intervene, especially when the language is unambiguous, a question of 
construction of a fédéral statute is not judicially settled until the Su- 
prême Court has spoken. Wilson v. City Bank, 17 Wall. 473, 21 L. Ed. 
723 ; Andrews v. Hovey, 124 U. S. 694, 716, 8 Sup. Ct. 676, 31 L. Ed. 
557. 

The opportunity to go into the législative history of an act whose 
scope is a subject of controversy is clear. We do not ignore that, 
generally, the statements of views of members of Congress, in debate, 
are not proper sources of the meaning of a statute (United States v. 
Freight Association, 166 U. S. 290, 318, 17 Sup. Ct. 540, 41 L. Ed. 
1007) ; but the character of the debate, whether sentiment was divided 
or unanimous, the environment of a bill, its législative vicissitudes, and 
pertinent contemporary history, may be considered (Johnson v. South- 
ern Pacific Ce, 196 U. S. 1, 20, 25 Sup. Ct. 158, 49 L. Ed. 363; Lin- 
coln V. United States, 202 U. S. 484, 498, 26 Sup. Ct. 728, 50 L. Ed. 
1117; Standard Oil Co. v. United States, 221 U. S. 1, 50, 31 Sup. Ct. 
502, 55 L. Ed. 619, 34 L. R. A. [N. S.] 834, Ann. Cas. 1912D, 734). 
In Johnson's Case the court went to the Congressional Record to as- 
certain "the mind of Congress" to assist it in constnjing the automatic 
coupler act, and, in the Lincoln Case, the division of sentiment over the 
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act of July 1, 1902, attempting to ratify executive dealing with the 
Philippines, was considered in interpreting that statute. 

Especially might this court go to the législative history of the act 
vifhen it is asked to follow a construction violating, as that of Justice 
Baldwin seems to, several accepted canons of interprétation. A statute 
under construction should be harmonized with prior acts and décisions, 
if reasonably possible. Blair v. Chicago, 201 U. S. 400, 459, 469, 26 
Sup. Ct. 427, 50 L. Ed. 801 ; Lincoln v. United States, supra. The in- 
terprétation should be reasonable, and should be that which comports 
with the public welfare or public policy, as the Suprême Court applied 
the rule to railroads in construing the Sherman Act. United States 
V. Freight Association, supra, 166 U. S. at pages 320 et seq., 17 Sup. Ct. 
540, 41 L. Ed. 1007. 

In Harris v. Runnels, 12 How. 79, 86 (13 L. Ed. 901), the court said: 

"It is a rule, if efïects and conséquences sball resuit from an interpréta- 
tion of! a statute contrar.y and in opposition to the policy whieli It discloses, 
* * * such an interprétation must be rejected." 

Justice Baldwin would read into the statute an exception from its 
opération which is against public policy, and, in doing so, antagonizes 
the principle that a purpose in dérogation of the common law must be, 
at least, visible. 

In Maxwell v. Dow, 176 U. S. 581, 602, 20 Sup. Ct. 448, 456 (44 
L. Ed. 597), the Suprême Court said that it is less material, in case of a 
constitutional amendment, to consult the législative history of a meas- 
ure, than when an ordinary bill or resolution is to be interpreted, but, 
even then : 

"ïhe safe way Is to read its language In connection with the known condi- 
tion of alïairs eut of which the occasion for its adoption may hâve ariseu, 
and then to construe it, if there be therein any doubtful expressions, in a 
way so far as is reasonably possible, to forward the known purpose or ob- 
ject for which the amendment was adopted. This rule could not, of course, be 
so used as to liinit the force and effect of an amendment in a manner which 
the plain and unambiguous language used therein would not justify or per- 
mit." 

Wherefore, we submit, we may refer to the impeachment of Judge 
Peck, closing with his acquittai January 31, 1831, as the inspiration of 
the act in question. The act's genesis in that trial is historically con- 
ceded, and it is clearly discernible from the records of both the trial and 
the act's passage that, not only is an interprétation to wholly exempt 
newspapers from the measure's opération not sustained in any degree 
by utterances on the floor of either house of Congress, but is inconsist- 
ent with the whole current of debate. The charge against Judge Peck 
was based on the fact that, having in December, 1825, handed down 
orally an opinion determining finally a case then before him and re- 
ducing his judgment to a decree specifying the précise points upon 
which the court reached its détermination, three months thereafter he 
published a written opinion, in which he confessedly traveled, not only 
outside of his oral delivery, but beyond the record of the concluded 
case, and that, because counsel in the case in print criticized the rea- 
soning of the judge in this published opinion upon matters, as the judge 
himself confessed, not before him in the original hearing, he attached 



UNITED STATE8 V. ÏOLEDO NEWSPAPEB CO. 4.79 

the latter as in contempt of course, and imprisoned him, and disbarred 
him from practice for 18 months. For the facts now presented, an ex- 
amination has been had of the Congressional Globe for the 21st Con- 
gress, of the journals of both Houses, of Gales and Seaton's Register 
of Debates, and of Benton's Abridgment. 

The day after the House received the report of the failure of the 
impeachment (February 1, 1831), Mr. Draper, of Virginia, submitted 
the f oUowing resolution, which was agreed to without a division : 

"Resolved, that the commlttee on the judiciary be dlrected to Inqulre into 
the expedieney of deflning by statute ail offenses whlch may be punished as 
contempts of the courts of the United States." 

What Mr. Draper had to say in explaining the purpose of this resolu- 
tion is ail the reported discussion had in either House on the subject 
after the Peck trial ; wherefore we quote briefly : Saying that it was 
not his intention to discuss a question which had recently been much 
agitated elsewhere, he continued : 

"I wish to know whether If I myself choose to go Into the public newspapers 
to défend any vote I give hère it be not compétent for any man who thinks 
proper to do so to enter the same forum upon equal ground to show that my 
opinion is wrong." 

And, following with an argument that it would not be contempt of 
the House if it were sought to criticize him under such circumstances, 
and that no other department of government should hâve protection de- 
nied to the législative, he proceeded : 

"Whenever an individual in office lays aside his offlolal capacity, and en- 
deavors by argument and reason to convince others that anything which he 
has done offlcially had been done properly, he has a right to be met by 
whomsoever, differing In opinion from him in any forum which he hlmself 
may se'-ect. * * * It may be said, sir, in opposition to the object of this 
resolution, that there will be difficulty in deflning contempts of court. 
Though this may be true, we shall find no difficulty in deflning what are not 
contempts. We can embrace, in any légal provision on this subject, many 
cases which are not contempts. We œight say, for example, that it would 
not 6e a contempt of court to express an opinion upon any décision ftnally 
mode in court, etc. We might déclare that it should not be a contempt of 
court in any one to say that a judge is not immaculate. But the law ought 
to be so clear that every individual may be able to look to the statute book, 
and know whether, in any thing that he may do, he acts within the law or 
not." (The italics are ours.) 

The proceedings of record thereaf ter were as foUows : February 10, 
a bill (No. 620) "declaratory of the law concerning contempts of court," 
was orally reported from the judiciary committee by Mr. Buchanan, 
and, read twice, referred to committee of the whole House ; February 
28 read third time, and passed without debate, division, or roll call; 
March Ist passage of bill by the House referred to the Senate, and 
referred to the Committee on Judiciary ; March 2 orally reported for 
passage with amendment by Mr. Webster, considered, read tliree times, 
and passed, without debate, division, or roll call; March 2, House 
concurred in Senate amendment, with an additional amendment, in 
which the Senate concurred, and the bill was passed. Nowhere is there 
recorded a statement of the nature of amendments, nor hint that any- 
thing more than formai attention was given to a subject which had been 
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thoroughly discussed in the Peck Case. The Globe does not contain a 
line on the subject after the introduction of Draper's resolution. 

Going now, as we may (The Delaware, 161 U. S. 459, 472, 16 Sup. 
Ct. 516, 40 L. Ed. 771), to the debate in Peck's Case, if further light 
on the attitude of Congress out of which the act grew is demanded, we 
find that, when the resolution for impeachment was up for initial con- 
sidération in the House, EUsworth, for the committee, directed atten- 
tion to the fact that Judge Peck had "neither jurisdiction nor provoca- 
tion ; he had ûnished the case, adjourned the court, and descended from 
his judicial station to that of an essayist of a newspaper." "Shall it 
be declared," said he, "to the American people that, after a judge has 
given his opinion and dismissed the case, he may arrest a citizeii, drag 
him before his tribunal," and prosecute him for contempt? 

When the matter was on for adoption of the report, Buchanan, mak- 
ing the principal argument, went into great détail to explain that the 
case was entirely concluded when the alleged contempt was perpetrated. 
He urged that, notwithstanding that the language of Blackstone and 
lyord Hardwicke "is suiïiciently gênerai to embrace other cases," the 
authorities either from England or America did not include any case in 
which the courts had attenipted to summarily punish libels upon their 
proceedings "except in causes actually depending." Continuing, he 
said: 

"I shall not afflrm that no case exists in which the courts of the United 
States ought to possess the power of punishing summarily for constructive 
contempts. If, tvMlst a cause is dependmg, particularly a case to be deter- 
mined by a jury, an inflammatory publication should 6e made in the news- 
paper, touchiwj the question to he decided, oalculated to enZist publia feeling 
in favor of the one parti/ or préjudice it agavmt the other, the court may pos- 
slbly, under such circunistances, infllct justice upon the author." (Italics, 
hère and elsewhere in this opinion, ours.) 

In this connection he called attention to the law (passed in 1809) 
of Pennsylvania denying even this power to the state courts. A year 
later, closing the prosecution, he expressed a personal view that courts 
ought not hâve the right to punish summarily even libels respecting 
pending cases, however not urging the proposition as applicable against 
Judge Peck, but emphasizing again the fact that in the case before the 
Senate judicial functions had entirely ceased before Judge Peck at- 
tempted anything under criticism. 

Other prosecutors whose addresses are preserved were McDuffie and 
Storrs. McDuffie, with great particularity, urged that the case had 
been concluded, that "there was an end to the judicial functions of the 
judge as to that case," when he attemjited to resent a published criti- 
cism of an "extrajudicial opinion." He asserted that no man of any 
sensé would contend "that the judges of the United States had any 
power, any right to punish any libel, however flagitious, on any act of 
the court, after it had been donc, as a contempt." 

Storrs maintained the position: 

"That no free citizen could be punished by the summary process of at- 
tachment for a libel or contempt against any court in a cause not pending in 
that court, • * * and that the conduct of Judge Peck tended to break 
(lown ail the securities and giiards which the law had raised for the protec- 
tion of the llberties of the American people." 
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There is no intimation in any discussion of intent to exempt news- 
papers f rom summary process in contempt under ail circumstances. 

It is worthy of note that two men of great influence, occupying op- 
posite sides in the Peck controversy, handled this measure on its pas- 
sage. Mr. Buchanan was chairman of the House judiciary committee. 
It would seem that, if he were asking Congress to follow Pennsylvania's 
example in completely immunizing the press, he would hâve produced a 
measure with little or no ambiguity in that respect. The record shows 
Daniel Webster to hâve been actively interested in Peck's trial. He 
voted with the majority of the Senate for acquittai. It seems very clear 
that, as chairman of the Senate committee in charge of the bill, he would 
not hâve recommended a measure to be interpreted as going away be- 
yond the position of Peck's prosecutors, nor would others of the ma- 
jority hâve allowed it to pass unchallenged. 

Men notable in our history, in both houses, and who were from 
States whose courts then held, and still hâve, full common-law powers 
respecting contempts, interested themselves by vote and speech in f avor 
of Judge Peck. It is unreasonable to claim that they would hâve been 
even silent, if this act was intended to put the press out of reach of its 
provisions, much less to hâve abetted such a proposition. 

We must not forget that Congress, in entitling the measure "An act 
declaratory of the law concerning contempts," recognized a law al- 
ready existing. The act does not confer new powers, nor does it limit 
powers theretofore actually enjoyed by the fédéral judiciary. It does 
not repeal the act of 1789. We loosely say that it limits the power, 
but the limitation inheres only in the définition which it provides. In 
declaring what the law is, Congress is but saying what it theretofore 
had actually been, and that any attempt to exercise the power thereto- 
fore had been unlawful, except in cases within some classification made 
by the act. Coming when it did, it must be taken as an expression of 
the view of Congress that facts analogous to those in the Peck Case do 
not constitute contempt as the law was and should be. There is nothing 
to suggest that the intention was to include in the limitation a range of 
misbehaviors relating to an entirely différent state of facts, and infinite- 
ly more mischievous in their efïect to obstruct the administration of 
justice. 

We must assume that, in refusing the suggestion of Draper that it be 
categorically set out what situations shall not be within the summary 
power of the court, Congress intended the act to be construed in partic- 
ular cases to meet particular conditions. Surely, if a great and influen- 
tial agency for public direction and éducation, capable, in licentious 
hands, of directing courts to follow popular passion, were intended tC' 
be rendered absolutely immune by this act, the situation demanded that 
the Législature should, and we hâve every reason to insist that it would 
hâve made such intention plain, at least by gênerai language unmistak- 
able in meaning. That it did not, under circumstances, excludes tb 
thought that such was its intention. 

The court, in the Poulson opinion, makes against its own conclusior '• 
in saying (page 1207 of 19 Fed. Cas.): 
220 F.— 31 
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"On the trial (of Jiidge PecU) the law of contempt was elaborately ex- 
amined by the leariied managers of the House of Représentatives and the 
counsel for the judge. It %Vas not controverted that ail courts had power to 
attach any person who should make a publication concerning a cause durinp 
Us pendency, and ail admitted its illegality when done while the cause was 
aetually on trial. /( had too often ieen exeroised to entertain the sUghtest 
doiubt that the courts had power, hoth hy the common law and the express 
terms of the Judiciary Act, § 17 (1 Stat. 83), as devlared by the Suprême 
Court, to protect their suitors by the process of attachment. With tliis dis- 
tinct knowledge and récognition of the existing law, it cannot be doubted 
that the whole suhject was withln the view of the Législature ; nor that 
they acted most advisedly on the law of contempt." (Ttalics ours.) 

If we follow the décision, then, we are forced to say that Congress, 
in declaring what the law is and had been, in intention and in effect 
worked a revoUition of the law, condemned an application that there- 
tofore had been undebatable, and, in compassing this intentional 
upending of principles which not only fédéral courts were applying to 
the satisfaction of everybody, but which no state Législature at that 
time had attempted to change except Pennsylvania, language was used 
requiring strenuous effort at construction in order to get even a glim- 
mer of such a purpose. We submit that upon the whole view it is more 
probable that Justice Baldwin's opinion was influenced by the Pennsyl- 
vania law, than that Congress was moved by it to work an awkward 
and obscure imitation. 

Finally, to close this part of our opinion, we quote from a court 
whose state early adopted the fédéral act to be applied to its own courts. 
Saying (State v. Galloway, 5 Cold. [45 Tenn.] 326, 330 [98 Am. Dec. 
404]) that the local statute was similar to the fédéral act, Poulson's 
Case is thus criticized : 

"It is altogether probable that the breadth of expression employed by Judge 
Baldwin, to déclare tbe immunity of the press, may require limitation, in 
case the matter published be of a character, and vicinity to the court, so as 
fairly to bring It within the class prescribed by the Code, which cousists in 
'the willful misbehavlor of a person so near to a court as to obstruct the ad- 
ministration of justice.' See Poulson's Case, cited and commented upon in 
1 Kent's Commentaries, 301." 

The comment in Kent's (second édition) was in a footnote by Chan- 
celier Kent himself, who characterized the law as interpreted by Justice 
Baldwin, to be unreasonahle "in leaving the suitor unprotected at the 
moment when he stands most in need." Evidently the Tennessee 
court agrées with the chancellor. 

Judge Jones, in Ex parte McLeod (D. C.) 120 Fed. 130, 137, 138, 
139, put the matter very clearly in discussing the act of 1831. He says, 
with référence to the particular phase now bef ore this court : 

"It is questionable, to say the least of it, whether Congress intended to 
talie away from the courts the existing common-law power to punish, as for 
a contempt, improper efforts, in the guise of published statements or com- 
ments, pending the trial of a particular case, to secure judgment therein, in 
obédience to the dictâtes of passion or préjudice, or to thrust other ulterior 
considérations before the tribunal, against which justice and the law seeks 
to guard Judge and jury in the trial and décision of causes. * * * 

"As we hâve seen, the chief purpose of the statute 'declaratory of the law 
of contempts of court,' approved March 2, 1831, which is now codiûed In sec- 
tion 725 of the Revised Statutes (U. S. Comp. St. 1901, p. 583), was to pre- 
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vent the punlshment, as for contempt, of what were really only the exer- 
cise of free speech and llberty of the press in criticizlng judlcial ofBcers an«*. 
acts, and chronicling the doings of the courts. • * • 

"We cannot, in the absence of words forcing that conclusion, impute anj 
design to Congress, in dealing with an evll exercise of the power, to destroj 
also the existing right to exert this power for good, in upholdlng the puritj 
and independence of the courts. ïhe words do not demand such a construc- 
tion, and to give them effect would deny powers very essential to courts in 
*the administration of justice.' " 

It is urged that the statute should be construed hterally because of 
its pénal character. It should be construed narrowly as defining the 
limits of a summary power, but the construction should consist with 
the important f unction which that summary power serves ; it should 
be given its reasonable intendment. United States v. Antikamnia Co., 
231 U. S. 654, 658, 34 Sup. Ct. 222, 58 L. Ed. 419. The fact that it 
deals with a power inhering in courts independent of the Législature, 
one essential to the exécution of their duties and the maintenance of 
their proper authority, is an important factor of construction. The in- 
terprétation should not be so narrowed as to emasculate the very func- 
tion it déclares. United States v. Shipp, 203 U. S. 563, 575, 27 Sup. 
Ct. 165, 51 L. Ed. 319, 8 Ann. Cas. 265. The proper construction, it 
seems to us, is to leave a power reasonably consistent with a freedom 
in the courts to consider and détermine causes uninfluenced by any 
agencies except the law and the facts properly brought to their atten- 
tion. 

We are cited to the case of Ex parte Robinson, 19 Wall. 505, 22 L. 
Ed. 205, and to that part of Judge Fields' opinion which, paraphrasing 
the statute, says : 

"As thus seen, the power of thèse courts in the punlshment of contempts 
can only be exercised to insure order and décorum m their présence, to se- 
cure faithfulness on the part of their offleers In their officiai transactions, 
and to euforce obédience to their lawful orders, Judgments, and processes." 
(Italics ours). 

In this case Robinson sought to be relieved from an order disbarring 
him for an alleged contempt. It will be seen that the order did not 
resuit from a finding upon a rule on him to answer to a charge of 
tampering with a grand jury witness, which was the first charge, but 
was occasioned by an alleged indignity oflfered the court directly in its 
présence. Page^507 of 19 Wall. (22 L. Ed. 205). 

The court below did not pass upon the rule at ail, nor does Judge 
Field say anything more (19 Wall, page 511, 22 L. Ed. 205) about the 
alleged offense of Robinson respecting the witness than that the grand 
jury's report does not make a case. The case therefore does not turn 
upon an interprétation of the statute in this particular before us. The 
peremptory writ to restore him to the bar was awarded : First, because 
disbarment cannot be made a punlshment for mère contempt; and, 
second, because the power to disbar can be exercised only after notice 
has been given and opportunity for défense. When this case is ex- 
amined and the situation disclosed, it will be seen that there was no oc- 
casion for Justice Field to say, "As thus seen, the power of thèse courts 
in the punishments of contempts can only be exercised to insure order 
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and décorum in their présence," etc., if he meant by that that only 
that misbehavior which operated to a physical interruption, disturb- 
ance, or delay in the performance of judicial duty as a court was actual- 
ly sitting, was within the first classification of the act. If this case is 
to be given the efïect claimed for it, we are justified in insisting that 
the action of the Suprême Court in refusing review to McCaullv (In re 
McCaully, 198 U. S. 582, 586, 25 Sup. Ct. 805, 49 L. Ed. 1172), to bc 
discussed hereafter, is équivalent to an overruling of Judge Field's 
holding. Ex parte Robinson has been cited by the Suprême Court in 
possibly a dozen cases, and at times quoted f rom, touching its relation 
to the law of contempts, but in none has the Suprême Court adopted 
the narrow construction of this first classification of the act given in 
this excerpt from Justice Field's opinion. 

In Ex parte Wall, 107 U. S. 265, 2 Sup. Ct. 569, 27 L. Ed. 552, in 
which mandamus was refused to restore to the bar Wall, who had been 
disbarred for participation in a lynching, Justice Field, in a dissenting 
opinion, quotes his Robinson décision to the point that the proceeding 
should bave followed the analogy of the law of contempt, and that 
therefore Wall could not bave been disbarred before indictment and 
conviction for an act which did not take place in the actual présence 
of a sitting court ; but his reasoning was not followed by any associate. 

In Sharon v. Hill (C. C.) 24 Fed. 726, Justice Field himself seems 
to hâve gotten away from his earlier notion that an interruption of a 
court's "order and décorum" was essential to contempt proceedings. for, 
sitting with Judge Sawyer, in that case, he orally delivered an opinion 
upon one phase, saying, "Mr. Justice Sawyer will explain for the bene- 
fit of counsel the statutes of Congress," and then heard Judge Sawyer 
say that the action of Mrs. Hill in threatening a witness with a revolver 
wben an examination was in progress before a commissioner was a 
contempt of the Circuit Court within this first classification. 

And the Suprême Court itself has taken issue with Justice Field's 
dictum in the Robinson Case in Savin, Petitioner, supra, for there it 
is held that an effort to corrupt a witness outside of the courtroom, 
although in the corridors of the court, under circumstances which had 
no relationship to a physical interruption of the court proceedings, 
was within this clause of the act. And a study of its attitude to- 
ward the facts in Cuddy, Petitioner, in the same volume (131 U. S. 
280, 9 Sup. Ct. 703, 33 L. Ed. 154), suggests that the court in that case, 
had it been necessary, would hâve gone as far as did Judge Brovvn 
in Re May, supra, to hold that an attempt to corrupt a juror remote 
from the place of the court's sitting and at an hour out of court would 
also be within the section. 

In McCaully v. U. S., 25 App. D. C. 404, an attachment against the 
respondent under that part of section 268 under considération hère, 
for attempting to corrupt a juror at his place of business one-half 
mile from the courthouse and two days before the trial of the case in 
which the juror was to sit, was sustained; the court saying that: 

"The question is not one of geography or topography, or propinquity or 
remoteness, but of direct influence upon the administration of justice. * * * 
Bribery of a jurer or the intimidation of a witness pollutes the foundations 
of justice at their source, and reach at once to the very seat and shiine of 
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the administration of justice, whatever be the place where the formai act is 
done. Under such circumstanees, the court is wherever the Juror or the 
witnes* is, and there is no question of locality in the case." 

The jurisdiction of the court in that case, under the statute, was 
the sharply contested question, and motions for leave to file pétition 
for writs of habeas corpus and certiorari were denied by the Suprême 
Court. 198 U. S. 582, 586, 25 Sup. Ct. 805, 49 L. Ed. 1172. 

We feel that thèse considérations dispose of In re Robinson, se far 
as the dictum of Justice Field is attempted to be applied hère. 

We now come to the case which respondents deem very important, 
Cuyler v. Atlantic & N. C. R. R. Co. (In re Daniels [C. C.]) 131 Fed. 
95, although the facts there are not comparable to the situation hère, 
and we would not say that, upon its facts, it was not correctly decided. 
The respondent was charged with having criticized severely, after the 
jact, the appointment of a receiver by tihe District Court of his state. 
So far as the opinion seems to be in any way inconsistent with the con- 
clusion we reach hère, it is found to be based upon Justice Field's at- 
tempt to limit the opération of the statute in Ex parte Robinson, supra, 
and upon the Poulson Case. The citations from Kent and Rapalje 
made by Judge Pritchard dépend for their authority upon the Poulson 
Case alone. 

The note from Kent's Commentaries is but partly quoted. It is 
wholly based on Justice Baldwin's décision, and we hâve elsewhere 
further considered the note and Chancellor Kent's view of the Baldwin 
interprétation. Likewise Rapalje supports his text statement, that the 
act deprived fédéral courts "of the common-law power to protect,'' 
by the process of attachment, "their suitors, witnesses, officers, and 
themselves, against libels of the press," concerning a pending trial, 
by no other authority whatever than Poulson's Case. See Rapalje, 
Contempt, p. 72. If therefore we are justified in not following In re 
Poulson and the dictum of Justice Field in Re Robinson, we may dis- 
regard In re Daniels as an authority for the proposition that news- 
papers are immune under ail circumstanees. 

But the Daniels Case cannot be construed as denying the appHca- 
tion of the statute to facts such as appear in the case at bar. Indeed, 
Judge Pritchard says (131 Fed. 99) : 

"There may be instances where the publication of editorials or other mat- 
ter in newspapers would bring the author within the limitations of the stat- 
ute. For instance, if a newspaper editor should publish an article concerning 
a trial which was being considered by a jury, and should send a copy of the 
paper containing such article to the jury, or a member thereof, during the 
progress of the trial, for the purpose of influencing them in their délibéra- 
tions, it would présent a question whether such conduct would not be mlsbe- 
havior in the présence of the court, or so near thereto as to obstruet the 
administration of justice." 

It is criticism of the judge of a court because of his officiai conduct, 
aspersion personal to him and unaffecting a pending matter, and not 
tending to obstruet the performance of officiai duty in hand, affecting 
the administration of justice in gênerai only and indirectly in that court 
as a mère Hbel of the judge, which Judge Pritchard very properly dé- 
cides is not covered by the statute. Such is the plain meaning of the 
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language of the opinion (131 Fed. page 98), it was so construed by 
the author of the first paragraph of the syllabus to the report (131 Fed. 
page 95), and such construction, only, harmonizes with that portion of 
the opinion we hâve quoted above. 

In the case before us, no interprétation of section 268, Judicial Code, 
is insisted upon against respondents which is essentially différent 
from that allowed by Judge Pritchard in the foregoing quotation. 
The immédiate possible effect on the administration of justice in 
a pending case is no clearer in a circumstance sucli as he imagines, 
than that obtaining in the circumstances in the instant case. A con- 
cession that a publication out of court may be the occasion of sum- 
mary process under the first clause of tlie proviso of the section is ail 
rhat is contended for against the présent respondent, so far as the law 
is concerned. 

We are confident that the foregoing considérations, to which, per- 
haps, we hâve given too much time, justify us in denominating as 
mythical and legendary the view that Congress intended complète im- 
munity to the press from summary process under ail circumstances. 

An eminent judge of this circuit, whose indu.stry and clarity of 
thought and expression always illuniinated a subject under his full 
considération (Hamniond, J., in U. S. v. Anonymous, 21 Fed. 761, 
768), expressed the correct view, we think, of the act of 1831, re- 
specting its etïect on the press, in saying: 

"It is generally uiiderstood tliat the object of that statute • • * wa.s 
to enUirge the llberty of criticisius by the presti aiid others by curtaUinu tUe 
powor to punish adverse comnients upon the courts, their offieers and pro- 
eeedings, as cimtempts v:M(-h tend to inipiiir respect for the tribmuil, and 
theroby obstruct the administration of justice." 

That is to say, the power is curtailed, not wholly destroyed, so that 
criticisms which tend to reflect generally upon the court, either by li- 
beling the occupant of the bench, or by criticizing proceedings and 
processes, but which hâve no tendency to affect a cause under con- 
sidération, are not reached by the statute, although they may, in 
a gênerai way, obstruct the administration of justice, particularly 
through fostering a disrespect for the tribunal. Examination of cas- 
es arising under statutory limitations no broader than those of the 
fédéral act, and in which respondents were discharged, show that 
it was precisely this criterion which relieved them. State v. Ed- 
wards, 15 S. D. 383, 89 N. W. 1011 ; In re MacKnight, 11 Mont. 126. 
27 Pac. 336, 28 Am. St. Rep. 451; Dunham v. State, 6 lowa, 245, 
Storey v. People, 79 111. 45, 22 Am. Rep. 158; and other cases. This 
is undoubtedly the only sound conclusion to be reached after a study of 
the act, and vindicates alike the liberty of the press and the right of a 
court to consider any cause before it "free from outside coercion or 
interférence" specially directed to such pending cause. 

The only view to be taken of this act consistent with its history, its 
relation to the accepted law of the time, and with the inherency in every 
court of a power of protecting its suitors and itself, is that taken by the 
Suprême Court of Virginia in Carter v. Commonwealth, 96 Va. 791, 
32 S. E. 780, 45L. R. À. 310: 
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"That although the United States statute of 1831 carefully enumerates tlie 
sub.iects for whieh courts may puiilsh sunmiarily (or contempt, that enumera- 
tion is so eomprehensive as to afford complète protection to the courts in the 
performance of their duties." 

And so Judge Hammond says, in the case cited (21 Fed. 761) : 

"ïhe courts will find that the Législature has not taken away any valu- 
able Power, when thèse statutes are properly understood. * * • The mère 
place of the occurrence may not be an absolute test of that question, and it 
may dépend on the character of the particular çonduct in other respects be- 
side the place where it happeus. * * * Whenever the conduct * • * 
ceases to be gênerai in its effect, and invades the domain of the court to be 
spécifie In its injury, by iutimidating, or attempting to intimidate, vvith 
threat or otherwise, the court or its oflicurs » » * while in the discharge 
of their duties as such, if it be constructive because of the place where it 
happens, because of the direct injury it does in obstructing the workings of 
the organization, for the administration of Justice in that particular case, 
the power to punish it has not yet been taken away by any statute, however 
broad its ternis may ai)parently be." 

FoUowing United States v. Anonymous, fédéral authorities are con- 
sistent in applying the principle that the criterion whether a given act 
is "so near the présence of the court as to obstruct the administration 
of justice" is not in the physical propinquity of the occurrence to the 
court, but abides in the degree of approximation the act attains in 
affecting an immédiate duty before the court; that there may be in- 
vidious acts or misbehaviors occurring remote from the physical prés- 
ence of a sitting court, in place or time or both, yet so direct in their 
tendency to affect the administration of the court's duties in a pending 
cause as to be an obstruction thereof, and, consequently, within the 
statute. It is the quahty of obstruction to the administration of jus- 
tice that measures the propinquity of the act to the court. This was 
Judge Brown's idea of the law in Re May, supra ; and it must bave 
caused the Suprême Court to refuse a review of McCaully v. United 
States, supra. Sharon v. Hill, supra; United States v. Patterson (C. 
C.) 26 Fed. 509; In re Brûle (D. C.) 71 Fed. 943; Ex parte McLeod 
(D. C.) 120 Fed. 130; United States v. Carroll (D. C.) 147 Fed. 947; 
United States v. Zavelo (C. C.) 177 Fed. 536; Kirk v. United States, 
112 C. C. A. 531, 192 Fed. 273 ; In re Steiner (D. C.) 195 Fed. 299, 303 ; 
United States v. Huff (D. C.) 206 Fed. 700. 

As the Suprême Court, in the Savin Case, supra, destroyed one of 
the two reasons given by the court for the Poulson décision, so the 
authorities just cited, as the facts of the respective cases are examined, 
unanimously take issue with Justice Baldwin's other and more im- 
portant reason, and justify the conchision we hâve given in the preced- 
ing paragraph. Of thèse the opinions of Judge Gilbert, fer the Eighth- 
Circuit Court of Appeals (Kirk's Case), and of Judges Jones and Grubb 
(the McLeod and Huff Cases), cover the ground so completely rel- 
ative to the proper interprétation to be placed on the provision that 
the misbehavior must be "so near" to the court's présence "as to ob- 
struct the administration of justice" that it were supererogation to 
say more. 

We call attention to Judge Gilbert's language (192 Fed. page 277, 112 
C. C. A. page 535) as expressing precisely the view we hold of the 
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statute's exact purpose respecting newspaper comment, that it was and 
is "to limit the power of fédéral courts to punish as for contempt crit- 
icisms of judicial décisions or judicial officers." We hold respondents 
liere for a criticism neither of a judicial décision nor of a judicial 
officer, but for publications afifecting prejudicially proceedings in a 
pending case. The distinction is plain between an ex post facto 
comment on a décision, or a mère libel of a judge, on the one hand, 
and, on the other, an effort by publication to affect the considéra- 
tion of a case pending its décision, or to excite préjudice against 
an anticipated décision. We agrée entirely with Judge Grubb's the- 
ory that no legitimate distinction may be drawn, to limit the applica- 
tion of the statute, between that kind of obstruction to the administra- 
tion of justice, respecting a pending cause, which involves tlie rela- 
tion of jurors, witnesses, and examiners to the court, on the one hand, 
and matters affecting the judge of the court in his relation to the case, 
on the other. 

In the Hufï Case the sitting judge received at his house a letter cal- 
culated to afifect his officiai action respecting a pending case. If this 
case is correctly decided, and Judge Grubb's reasoning is convincing, 
then newspaper criticism tending to afïect the relation of judge and par- 
ties to a pending cause must be equally within the statute, for there can 
be no controlling distinction, to apply the statute in one case and to 
avoid it in the other, between a written attack on the judge reaching 
him in the privacy of his home and one spread broadcast, by the thou- 
sands of duplications, under the eyes of his fellow citizens as well as 
under his, in his home city wherein his court is held. 

The modem law of contempt by publication is precisely that for 
which we are contending hère as applicable to this court and as not 
abrogated by the statute. Bishop's New Criminal Law, §§ 259, 260, 
261; Bailey, Habeas Corpus, c. 7; Oswald, Contempt, pp. 91, 92, 97; 
Rapalje, Contempt, § 56; 9 Cyc. 20. No state, except Pennsylvania 
and Kentucky, in ail the years since Peck's trial, has attempted by légis- 
lation to put the press in a class by itself as privileged to interfère with 
the administratioin of justice in a pending case. No case is reported, 
except those criticized above, in which newspaper comment tending to 
embarrass the court with référence to a pending cause, and not being a 
mère libel on the judge, is not held to be punishable summarily as a 
contempt. Century Digest, Decennial Digest, American Digest, Title, 
"Contempt." 

We will discuss but a few of the more important cases for the light 
they afford. The authorities they cite need not be repeated in this opin- 
ion. It is obvions that cases which décline to admit the province of a 
Législature to limit a court's power by définition of what shall be con- 
sidered to be an attachable contempt, such as the important case of 
State v. Frew, 24 W. Va. 416, 49 Am. Rep. 257, are not valuable as au- 
thority, so we consider some of those only which apply statutory pro- 
visions. 

Oregon and Washington by statute make "disorderly, contemptuous, 
or insolent behavior toward the judge while holding the court, tending 
to impair its authority, or to interrupt the due course of a trial or other 
judicial proceeding" attachable. In each state it is held that publica- 
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tions tending to embarrass the court in the considération of a case be- 
fore it are within the opération of this language. State v. Kaiser, 20 
Or. 50, 23 Pac. 964, 8 L. R. A. 584 (in which the respondent was re- 
lieved only because it was adjudged that he did not publish of a pending 
cause); State v. Tugwell, 19 Wash. 238, 52 Pac. 1056. 43 L. R. A. 717. 
In lowa the statute provides for summary punishment of "contemp- 
tuous or insolent behavior toward such court while engaged in the dis- 
charge of a judicial duty which may tend to impair the respect due to 
its authority." Under this provision the summary punishment of an 
editor was sustained for publishing an article ridiculing one of the 
parties and denouncing the witnesses in a pending trial. Field v. Thor- 
nell, 106 lowa, 7, 75 N. W. 685, 68 Am. St. Rep. 281. The court said : 

"The language of the statute does not require us to adopt a construction 
which wlU crii)ple the administration of justice, and deprive parties and the 
state of the hearing of causes unmolested by extrinsic influences, whether 
within or without the actual présence of the court. * * * The question 
arises, then, whether the court may, by contempt proceedings, proteet wit- 
nesses from denunclatiou and intimidation by the public press, and the jurors 
from the influence created thereby. * * « We hâve discovered no au- 
thority denying the power of the court to punish as contempt an act which 
tends to impede, embarrass, or obstruct it in the discharge of its duties." 

In Nebraska contempt may consist of "any willful attempt to ob- 
struct the proceedings, or hinder the due administration of justice in 
any suit, proceeding or process pending before the courts." It is set- 
tled in that state that "a publication regarding a cause, during its pen- 
dency in court, which tends to corrupt or embarrass the administration 
of justice, and to produce a préjudice in the minds of the public with 
respect to the merits of a cause," is punishable within the statutory de- 
scription. Percival v. State, 45 Neb. 741, 64 N. W. 221, 50 Am. St. 
Rep. 568; Rosewater v. State, 47 Neb. 630, 66 N. W. 640; State v. Bee 
Publishing Co., 60 Neb. 282, 83 N. W. 204, 50 L. R. A. 195, 83 Am. 
St. Rep. 531. 

In North Carolina it is provided (section 648, N. C. Statute) that 
direct contempts shall consist "in disorderly, contemptuous or insolent 
behavior committed during the sitting of any court of justice, in the im- 
médiate view and présence of the court and directly tending to interrupt 
its proceedings, or to impair the respect due to its authority." The Su- 
prême Court of the state (Ex parte Schenck, 65 N. C. 368) held that 
this statute did not restrict the constitutional power of the courts, and. 
in an elaborate and récent opinion (Ex parte McCown, 139 N. C. 95, 
122, 51 S. E. 957, 2 L. R. A. [N. S.] 603) held that an assault upon the 
judge of the court, at the latter's boarding place and during the evening 
recess of the court, was within the statute ; this altercation having réf- 
érence to a case as to which judicial function had not ceased. 

We hâve already referred to the view of the Suprême Court of 
Tennessee as to the applicability of the statute of that state to a case 
like this at bar. Georgia also has a statute in imitation of the fédéral 
act. In Baker v. State, 82 Ga. 776, 9 S. E. 743, 4 L. R. A. 128, 14 Am. 
St. Rep. 192, a suitor, whose case was not yet on trial, who in the 
courtroom, in the présence of several of the venire for the term, five or 
seven minutes before court was to convene for the morning, persisted 
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in discussîng his case with the judge, was found to be in contempt 
within the statute. In Wynn v. City & Suburban Ry., 91 Ga. 344, 17 
S. E. 649, it was held in face of the contempt statute, that it was not 
error for the trial court to say in its charge to the jury in a personal 
in jury case that it proposed to attach for contempt the publisher of 
a newspaper improperly commenting on the pending case. 

We hâve noted that Ohio has a contempt statute on the lines of the 
fédéral act. In Steube v. State, 3 Ohio Cir. Ct. R. 383, 2 O. C. D. 216, 
the meaning of the words "misbehavior in the présence of the court, or 
so near thereto," etc., in the statute (section 5639, R. S. ; section 12136, 
General Code Ohio ; Act of 1834) was under spécifie interprétation. 
In a case where a stranger to a case on trial had, at recess and at a 
place five blocks away from the courthouse, assaulted an attorney in 
the pending case because of his connection therewith, the court held 
the statute applicable, holding: 

"Whatever acts are calcula ted to Impede, embarrass, or obstnict the court 
in the administration of justice, are coi)sidei.'ed as done In the présence of the 
court." 

The McCown, Baker, and Steube Cases are cited to support the de- 
parture of the fédéral courts from the narrow interprétation of the 
fédéral act found in Poulson's and Robinson's Cases, and hâve no 
other importance, not being newspaper cases ; but Ohio does furnish a 
case closely parallel to the instant proceeding. In Haie v. State, 55 
Ohio St. 210, 45 N. E. 199, 36 L. R. A. 254, 60 Am. St. Rep. 691, it 
was held that the act of 1834, now section 12136, G. C. Ohio, could not 
be regarded as limiting powers inhérent in the court of common pleas, 
as that was a court created by the Constitution ; but in Myers v. State, 
46 Ohio St. 473, 22 N. E. 43, 15 Am. St. Rep. 638, the court did not 
consider the statute in any other way than as controlling the common 
pleas court, and expressly found the publication involved to be with- 
in it. The statute (then section 5639, R. S., now section 12136, G. 
C.) provided summary punishment of "a person guilty of misbehavior 
in the présence of or so near the court or judge as to obstruct the 
administration of justice." Myers had been jointly indicted with an- 
other for certain élection forgeries, and had been given a separate 
trial. Pending the trial of his codefendant in the city of Columbus, 
Myers caused to be published an article in the Cincinnati Inquirer at- 
tacking the trial court with référence to the case. The Suprême Court 
said (46 Ohio St. page 490, 22 N. E. 44, 15 Am. St. Rep. 638) : 

"The publication came within section 5639, Rev. Stats. • * * It is true 
that the article was not written, nor was it circulated by the respondent, in 
the présence of the court. Indeed, it was written In the city of Cincinnati, 
though dated at Columbus. But the publication was in the courtroom, as 
well as elsewhere. It was iutended to hâve effect, and did hâve effect, in the 
courthouse at Columbus, and the writer was just as much responslble for 
that effect as though he had in the courtroom itself, and while the trial was 
progresslng, circulated and read aloud the article, or uttered the libeling 
words verbally." 

It was a fact shown in that case that the paper in question circulated 
generally in the city of Columbus. The court reasoned that it is be- 
cause the publication evinced an intention "to insuit and intinridate 
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the judge, dégrade the court, destroy its power and influence, and thus 
bring it into contempt ; to influence the people against it ; to lead them 
to believe that the trial then being conducted was a farce" ; and be- 
cause it had a tendency, "when read by the judge, to produce irritation, 
and, to a greater or less extent, render him less capable of exercising a 
clear and impartial judgment" — that it "tended directly to obstruct 
the administration of justice in référence to the case on trial," becom- 
ing therefore a contempt of court. The court further said : 

"ïhe statute clearly authorizes, as did the common law, courts to punish 
summarily, as contempt, aets calculated to obstruct their business." 

This case is not only important as construing a statute in terms quite 
like that controlling this court, but as settling the law of the local 
jurisdiction within which respondents' offensive publications were had. 
It is plain that, had respondents been convicted of criminal contempt 
of a State court under circumstances such as those before us, they 
could get no relief from fédéral authority. Patterson v. Colorado, 
supra. 

Three cases from very respectable state courts may be selected to 
support, if support is needed, the argument of the Suprême Court of 
Ohio that offensive publication tend directlv to obstruct justice. In 
People V. Wilson, 64 111. 195, 211, 16 Am. Rep. 528, the dictum in Stu- 
art V. People, 3 Scam. (111.) 405, under a statute giving a court povi^er 
"to punish contempts offered by any person to it while sitting," was 
approved and the holding followed that: 

"In tbls power would necessarily be Included ail acts calculated to Im- 
pede, embarrass, or obstruct the court In the administration of justice. Such 
acts would be considered as done in the présence of the court" 

This case is not reversed by Storey v. People, 79 111. 45, 22 Am. 
Rep. 158, for the latter was decided not only under différent state lég- 
islation, but dealt with a publication relating to a past court trans- 
action. 

In Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294, 52 
N. E. 445, 44 L. R. A. 159, 70 Am. St. Rep. 280, it is held that, in a 
publication which "amounts to a contempt of court because it inter- 
fères with the due administration of justice in a cause before the court, 
the contempt is analogous to a contempt in the présence of the court." 

In State v. Howell, 80 Conn. 668, 69 Atl. 1057, 125 Am. St. Rep. 
141, 13 Ann. Cas. 501, the court, in holding that proof is not necessary 
that the offensive article was read by jurors, said : 

"A sentiment favorable or unfavorable to one of the parties to the case 
may be made to so pervade the communlty a.s to reach the courtroom and the 
triers and interfère with the fair and Impartial performance by the latter of 
their duties." 

Finally, on this subject, State v. Myers was cited with approval by 
the Suprême Court of the United States in Patterson v. Colorado, 
supra, to the point made in that opinion (205 U. S. 463, 27 Sup. Ct. 
558, 51 L. Ed. 879, 10 Ann. Cas. 689), that: 

"What Is true with référence to a Jury is true also with référence to a 
court. Cases like the présent are more llkely to arise, no doubt, when there 



492 220 FEDERAL REPORTEE 

is a jury and tbe publication may affect thelr Judgment. Judges generally, 
perhaps, are less apprehenslve that publications impugning thelr own reason- 
ing or motives will Interfère wlth their administration of the law. But If 
a court regards, as it may, a publication concernlng a matter of law pending 
before It, as tending toward such an interférence, It may punlsh It as in tbe 
instance put. Wben a case is flnished, courts are subject to the same criticism 
as other people ; but the propriety and necessity of preventing interférence 
wlth the course of justice by prématuré statement, argument, or intimidation 
hardly can be denied." 

Of the cases above considered, Tugwell's, Rosewater's (Omaha Bee), 
Myers', and Patterson's were each instances where the misbehavior 
was alleged to hâve been with an intent to embarrass and influence the 
court in the performance of its duty. We are unable to find applica- 
ble to the language of the fédéral statute (section 268, Judicial Code) 
any reasonable construction vvhich will relieve respondents in this case 
for the conséquences in contempt for improper comment on a pending 
cause which involved the parties in the several proceedings reviewed. 

It is nothing that no fédéral court in a reported case bas ever hith- 
erto so applied the statute. The language of this measure does not ex- 
clude its application to newspapers, and one court of appeals in a 
dictum has suggested that it may be so applied, as we bave seen, in Re 
Daniels (C. C.) 131 Fed. 95, 99. We may employ the language of the 
Suprême Court of Nebraska (State v. Bee Publishing Co., supra) in 
partial explanation of the absence of reported fédéral cases, that : 

"Courts hâve not often called publîshers to account for constructive con- 
teinpts, because it has rarely happened that a public journal, wleldlng any 
considérable influence, has deliberately employed outlaw methods in attempt- 
iug to control judicial action." 

Or that of the Suprême Court of lowa (Field v. Thornell, supra), 
that it seldom occurs "that an honorable journalist so far forgets his 
self-respect as to trespass upon the rights of the judiciary or seek to 
control or improperly influence its conclusions." 

On this subject, the Suprême Court of Colorado noted (People v. 
Stapleton, 18 Colo. 568, 33 Pac. 167, 23 L. R. A. 787), with respect to 
newspaper contempts, that : 

"It is a matter of common observation that the courts of this country are 
reluctant to exercise the extraordlnary power vested in them." 

We hope that it will occur to those who may take an interest in the 
instant case that the fact that an endurance of the News-Bee's un- 
common treatment of the case pending in this court was sustained 
for nearly six months, before action was taken to call it into question, 
is some évidence of a reluctance, on the part of this court, to exercise 
its extraordinary power in contempt. 

It needs no argument that this case has ail the incidents of a crimi- 
nal proceeding, and that défendants can be held only after compétent 
évidence with the unequivocal déductions from the facts proven there- 
by disclose their guilt beyond a reasonable doubt. 

The défenses interposed are: (1) A want of jurisdiction to enter- 
tain any of the causes or proceedings concerning which the several al- 
leged publications were uttered, (2) that thèse publications were ail 
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within respondents' privilège as f air and proper comments and accounts 
of matters of public interest. (3) That none of the publications tend- 
ed to embarrass the court in any way or to obstruct the administration 
of justice. (4) A disclaimer of intention to produce any such resuit. 

Want of jurisdiction is asserted to hâve existed to hear the Doherty 
Case for any purpose because of the claim that the city was not a prop- 
er party thereto, wherefore the issue respecting the ordinance could 
not be heard and determined by this court. This is that line of défense 
peculiar to the first count. 

In the matter of the second and third counts, it is claimed that the 
court had no jurisdiction over the Quinlivan proceedings because the 
latter was sought to be held under an order bearing the title of the 
traction case, wherefore no jurisdiction was had to attach either the 
présent respondents or Howard for contempt with référence to the 
Quinlivan Case nor respondents for comment on Howard's Case. It is 
also offered in évidence, but not pleaded, that no affidavit had been filed 
to support the court's order citing Howard for contempt. 

We do not understand the practice to be settled that the judge of a 
court needs an affidavit to précède a citation for contempt the facts 
supporting which are matters of his own personal cognizance. Ex 
parte Wall, 107 U. S. 265, 2 Sup. Ct. 569, 27 L. Ed. 552. 

Respecting the point that the Quinlivan order was in the original 
equity case by title, counsel seem to misread the case of Gompers v. 
Buck Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 
34 L. R. A. (N. S.) 874. The proceedings under the Quinlivan order are 
not brought into the record by respondents, and, of course, it will not be 
presumed that there were therein any of the fatal weaknesses found by 
the Suprême Court in the Gompers Case ; for we do not understand the 
court to find the issue of the rule under the title of the equity case to 
bave been a matter so serions as to destroy of itself jurisdiction. Un- 
der the authority of In re Kaplan Bros. (Third Circuit Court of Ap- 
peals) 213 Fed. 753, 130 C. C. A. 267, which discusses in this particular 
the Gompers Case, jurisdiction of Quinlivan was not lacking for this 
reason. 

On this défense we. are referred then finally to the status of the trac- 
tion case, and it seems to be respondents' theory that, if jurisdiction of 
that case were absent, it was entirely safe for any one to indulge a line of 
conduct respecting it and proceedings attempted in it which might be 
unsafe as in contempt if jurisdiction were présent. No extensive argu- 
ment is now necessary upon the question that this court had jurisdic- 
tion of the traction case. There is nothing in its record to indicate col- 
lusion to cast a fraudulent jurisdiction. The plaintiffs were citizens 
of another state. Their right to insist on the préservation of their 
debtors' equity of rédemption against confiscatory assaults cannot be 
doubted. That the enforcement of the ordinance would be to waste the 
traction company was a triable issue, and that such was a f act the city 
admitted after a contest. Plaintiffs, as well as the company, had a right 
to contend that the franchise did not expire at the time when the city 
sought to apply its day by day ordinance, and that therefore to enforce 
the ordinance would be to impair a contract. That the city could not 
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compel the company to continue its service, whether the latter wished 
to or not, is a justiciable proposition; Jikewise, the further insistance 
that the city could not prevent the company from removing its cars 
from the streets after the expiration of its franchise. That, even after 
expiration of a franchise, rights remained in a traction company to u?c 
the streets in a reasonable way, subject to reasonable conditions impos- 
ed by the city, until the city should summarily direct such use to cease, 
was decided by the case of City of Détroit v. Détroit United Railway, 
172 Mich. 136, 137 N. W 645, and in that particular this case is in no 
wise affected by the décision of the Suprême Court of the United 
States, affirming the Suprême Court of Michigan, reported 229 U. S. 
39, 33 Sup. Ct. 697, 57 L. Ed. 1056. 

One incident afïecting jurisdiction counsel overlook : The ordinance 
did not provide specifically that, as an alternative to the rates of fare, 
the company should abandon the streets. Had it done so, there would 
hâve been no justiciable question, for the measure would hâve been 
self-enforceable, and, however confiscatory and impracticable the rate, 
within the power of the council to pass, for, with the povver to order 
the company off altogether, the council might couple with the exercise 
of that power the alternative of an unreasonable condition for continu- 
ing service. There was in the case, then, not the question of what the 
rate should be, which is a législative and therefore a nonjusticiable 
question, but what the condition of use should not be, which is a prop- 
er subject for judicial inquiry. 

Thèse considérations are sufficient to confer jurisdiction. Cleveland 
V. Cleveland City Ry. Co., 194 U. S. 517, 24 Sup. Ct. 756, 48 L. Ed. 
1102; Blair v. Chicago, 201 U. S. 400, 26 Sup. Ct. 427, 50 L. Ed. 801 ; 
Siler V. Louisville & Nashville Railroad, 213 U. S. 175, 29 Sup. Ct. 
451, 53 L. Ed. 753; Louisville Trust Co. v Cincinnati, 76 Fed. 296, 22 
C. C. A. 334; Carroll v. C. & O. Coal Agency Co., 124 Fed. 305, 61 
C. C. A. 49 ; Pennsylvania Co. v. L. E., B. G. & N. Ry. Co. (C. C.) 146 
Fed. 446. 

It is entirely clear, however, that this issue cannot be collaterally rais- 
ed. Jurisdiction is a judicial question présent in every litigated case. 
Sometimes it is too plain for contention. Where there is doubt, it is 
to be decided by the exercise of exactly the same judicial functions op- 
erative in case of any other légal proposition. It is preposterous that, 
when it is an actively controverted issue, a newspaper has more liberty 
with the court ori a chance that jurisdiction may finally be found want- 
ing, than it would enjoy if some other légal inquiry were the subject of 
considération. 

Comment reflecting on a court respecting a case before it is contenipt 
of a différent character from that involved in disobedience to an order 
of court. As to the latter, of course, want of jurisdiction to make the 
order is a complète défense to attachment for disobedience. In re 
Sawyer, 124 U S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402. On this subject 
the Suprême Court of Colorado says, in Cooper v. People, 13 Colo. 
337, 378, 22 Pac. 790, 802, 6 L. R. A. 430, 443 (a newspaper contempt 
case) : 
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"But were we to concède that the jurisdictlon of the district judge in the 
promises was doubtfiil, the position of respondenta would not be materially 
difCerent ; for, if substautial doubt on this subject exists, pending the solution 
of this doubt, in good faith, and in a proper manner, the orders and pro- 
ceedings of the court or Judge are entitled to the same considération as when 
no such objection is made. As we hâve said in another case, days of patient 
and careful investigation are sometimes necessarily consumed before the want 
of .lurisdiction becomes apparent; and an admission that during this In- 
vestigation witnesses may décline to testify, interlocutory orders may be dis- 
obeyed, and the proceedinss may be treated with public contumely, would 
operate to deprive the court of power to détermine the very point of juris- 
diction itself." 

The record of the Doherty Case shows that the judge gave the ques- 
tion of jurisdiction careful investigation, holding it for considération 
until long after the facts had suggested the court's duty if it were 
présent. We need say no more on this défense. The last word was 
said by the Suprême Court in United States v. Shipp, 203 U. S. 563, 
573, 27 Sup. Ct. 165, 166 (51 L. Ed. 319, 8 Ann. Cas. 265). There it 
was objected, on grounds similar to those urged hère, that respondents 
could not be held in contempt of the Suprême Court for permitting 
the lynching of a prisoner whose pétition for writ of habeas corpus had 
been denied by the local fédéral Circuit Court and who was prosecuting 
an appeal to the Suprême Court. The court said : 

"But even if the Circuit Court had no Jurisdiction to entertain Johnson's pé- 
tition, and if this court had no jurisdiction of the appeal, this court, and this 
court alone, could décide that such was the law. It and it alone necessarily 
had jurisdiction to décide whether the case was properly before it. On that 
question, at least, it was its duty to permit argument and to take the time 
required for such considération as it might need. * * * Until its judg- 
ment declining jurisdiction should be announced, It had authority from the 
necessity of tlie case to make orders to préserve the existing conditions and 
the subject of the pétition, just as the state court was bound to refrain from 
further proceedings until the same time." 

The argument that the publications in question do not tend to ob- 
struct justice proceeds wholly on considération of each as an isolated 
act. Much, of course, of the matter pleaded in the information, is en- 
tirely beyond criticism, and we conceive that the pleader is not insisting 
otherwise. Otlier matters are, at least, disagreeable, and with this quai- 
ity are of some importance only as light-giving parts of the res gestœ. 
Others are, at least, technical breaches of the paper's privilège which, 
if but isolated lapses from proper comment, a court should not hastily 
take under considération ; but, as parts of a séries on the same subject 
and in the same line of offensive criticism, they severally gain in force. 
Others still are individually so strong that each carries its own power 
for mischief. 

The rule is that, when there is no ambiguity in the language, intent 
to efïect what the language tends to effect is presumed against a sworn 
disclaimer of such intention. Ex parte Nelson, 251 Mo. 63, 157 S. W. 
794; In re Chadwick, 109 Mich. 588, 67 N. W. 1071; Fishback v. 
State, 131 Ind. 304, 30 N. E. 1088. Of course, the question of am- 
biguity is to be decided by considering the context and, to some extent, 
the res gestse. Henry v. Ellis, 49 lowa, 205. Respondents should be 
held for what appears in their paper of any issue pertinent to the 
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subject under inquiry, and a full understanding of what îs said in one 
place may be attempted by referring to what was elsewhere in the is- 
sue said on the same subject, and, if that subject is one discussed by the 
paper over a period of time, what is said in one issue may hâve an inter- 
prétative effect respecting matters appearing in other issues. A pro- 
ceeding for newspaper contempt partakes of the incidents of any oth- 
er action for defamation, and other publications on the same subject be- 
fore and after the date of that declared on may be ofïered for interpré- 
tation, at least, on the matter of quo animo, as in libel. Post Publishing 
Co. V. Hallam, 59 Fed. 530, 8 C. C. A. 201 (Sixth Circuit Court of Ap- 
peals) : Van Derveer v. Sutphin, 5 Ohio St. 293 ; L,arrabee v. Tribune 
Co., 36 Minn. 141, 30 N. W. 462; Commonwealth v. Damon, 136 Mass. 
441 ; Enos v. Enos, 135 N. Y. 609, 32 N. E. 123; Thibault v. Sessions, 
101 Mich. 279, 59 N. W. 624; Cushing v. Hederman, 117 lowa, 637, 91 
N. W. 940, 94 Am. St. Rep. 320; Bee Publishing Co. v. Shields, 68 
Neb. 750, 94 N. W. 1029, 99 N. W. 822. 

In a disbarment case in which the question of libel was involved, 
the Circuit Court of Appeals for the Sixth Circuit (Thatcher v. United 
States, 212 Fed. 801, 810, 129 C. C. A. 255) says of the claim that the 
publication was proper: 

"The argument that It Is not llhelous or Is not untruthful dépends upon 
the mistaken view that It cannot be condemned If skilled dialecticlans can point 
out how each sentence or half sentence, standing alone, Is not necessarily in- 
eonsistent with the facts. It is impossible to conslder such a publication 
from that standpoint It was drafted by Mr. Thatcher and his associâtes, 
skilled in the nice use of language and In the leaving of pegs whereon they 
might hang technical justifications ; It was prepared and published to be 
read by and to influence a class of the community not slàlled in thèse things, 
and which would take it to mean what it seemed to mean; and it must 
be read against its composers with the same meaning which they Intended 
its readers should draw. * * * It cannot be consldered as if it had been 
put before an audience of lawyers who would not be misled by Its absurdities, 
or as if composed by laymen who eould be excused by their Ignorance." 

Tested by this appropriate rule, no ambiguity attends some of the 
publications separately considered, and none of those upon which the 
court makes a finding herein hâve that infirmity, when treated as re- 
spective parts of a séries on the same subject, and when the light from 
circumstances known and commented on by respondents' paper is given 
them. The background against which they ail stand, and which de- 
velops their force and capacity for mischief, is the excited state of 
public feeling pictured in the News-Bee's account of the council meet- 
ing of March 23, and the intense public interest in the traction case of 
which respondent Cochran testified. 

The traction case stood then, March 24, under a handicap involved 
in asking considération of a question upon which a large part of the 
community in which the court sat had arrived, assisted by respondents, 
at so defînite and insistent a judgment that any suggestion, even officiai, 
of modération of temper, and any argument seeming to favor the plain- 
tiffs, met with public objurgation. 

That this situation, without more, ofïered some embarrassment to 
the court is quite obvions and could not bave escaped as shrewd an 
observer and as experienced a newspaper man as respondent Cochran, 
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and it is not easy to foUow with sympathy his disclaimer that the sub- 
séquent publications of his paper, some of vvhich he wrote, had no pur- 
pose to add to that embarrassment. 

They were surely capable of the mischief attributed to them in 
the information. It is not material that a definitely formed inten- 
tion to that end was ever held by respondents, if the utterances were 
recklessly made or in pursuit of a journalistic policy seen to be against 
public policy when persistently foUowed. However, so far as any 
interprétation of them respecting intent is necessary beyond their lan- 
gage — ^and we think none is — aid is had from the two chief witness- 
es for the défense, respondent Cochran and Managing Editor How- 
ard. The former said that the paper's policy was to print ail the news 
under an "implied contract" with its patrons to that end, that he him- 
self wrote, not for lawyers and dialecticians, but for a "lot of human 
beings and to make them understand" ; that he "wanted to get the 
punch in there so it would get to them and make them think" and to 
"keep up the public interest" ; that if he had not been writing down 
to the people, but for lawyers, his "language might hâve been more 
ladylike." He complacently admits that he uses a vernacular which 
conveys spécial meanings to the particular class he aspires to lead. 
Mr. Cochran and, through him, the corporation respondent which 
gives him responsibility to speak for it, cannot complain if hère the 
rule in Thatcher v. United States is applied, and that their language, 
profuse use of staring type, and other peculiarities of expression, not 
forgetting that, with référence to the traction case, perversions, distor- 
tions, and prévarications respecting court proceedings are not neglect- 
ed, are considered in an effort to see what "punch" got to their read- 
ers, what thoughts the latter were sought to think, what meanings 
they were intended by respondents to draw. Mr. Howard testified 
frankly in line with Mr. Cochran, and further said that the paper en- 
deavored to emphasize, by répétition and otherwise, the salient fea- 
tures of the day's happenings; and that is his explanation for the 
triple répétition of the stated purpose of the city solicitor to exceed 
his officiai duty in protecting those individuals who should stand upon 
their assumed rights to ride for three-cent fare, although the question 
had been relegated for judicial détermination. He admitted that some 
of the publications were intended to comment upon proceedings had 
in the pending case, notably the editorial on holding court over the 
téléphone, which, he said, was the paper's comment on a circumstance 
which the paper considered to be a vital crisis in the case. It doubt- 
less had not occurred to Mr. Howard that the only possible effect of 
the court authorizing by téléphone the entrance on the 24th of March 
of an order of whose ténor the judge was well informed, and which 
he actually signed on that day and caused to be returned as signed to 
be filed at the beginning of business on the subséquent day, was to give 
the city of Toledo a day's extra notice of the fact that it was to meet 
the attack of the plaintiffs. No possible préjudice ensued, and, if the 
time were critical for the city, the court, in the action which was so 
unf avorably commented upon by respondents, gave it an additional 
time in which to prépare. 
220 F.— 32 
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Reluctantly, however, Mr. Cochran was finally forced to admit that 
in times of great public excitement, affecting a case pending before a 
court, a paper is not privileged to print as matter of news a matter 
which may be seen reasonabïy to add to that excitement. The justi- 
fication, however, through a right to print the news, does not exonerate 
respondents from responsibility hère for any of the editorial commenta 
complained of ; for no one of them can be considered to be "news." 
Assuming, considering the intensity of the situation manifest Tuesday 
morning, March 24, that it was proper as a matter of news, and, in 
the same article which carried the statement that the court was asked 
to pass on the fare question, to announce that the city solicitor would 
protect any one who chose to exercise bis private judgment in the mat- 
ter — an action which would be manifestly beyond the solicitor's officiai 
authority — why, if to state a matter of news were the only motive, 
should this absurdity be mentioned four times and be made the sub- 
ject of two headlines, and why, in that connection, was it necessary 
to publish the f act of the mayor's indorsement ? 

Again, if it were désirable as a matter of news to state that a mass 
meeting was proposed for Friday with an anarchistic afterpiece, the 
most ordinary considération of the délicate position in which the in- 
tensity of public feeling placed the court would, it seems, hâve for- 
bidden the incendiary extravagances of headlines, répétitions, and sen- 
sational treatment which marked, to the point of advertising with the 
paper's approval, the announcement of the project to hold a mass 
meeting Friday night in Mémorial Hall "restraining order or no re- 
straining order by the fédéral court, to test the strength of the three- 
cent fare ail day ordinance." And, if a public duty were felt to de- 
mand, in the same issue which so elaborately advertised this proposed 
test of the ordinance en masse, that the city increase its professional 
représentation in the court lest the "franchise manipulators" get a 
"strangle hold" on the people by unduly impressing the court with 
their "high-priced légal talent," there was no reasonable or respectable 
call to carry the argument into an unmistakable reflection on the court. 

Of course, editorial utterances of a newspaper are voluntary — no 
considération for a timely présentation of current events constrains 
the manner of expression of editorial opinion. Hence it may be ob- 
served that, if respondents were not committing their paper to the 
public disorder feared for Friday night, it was with amazingly bad 
judgment that they chose to say, editorially, on the 26th, that the po- 
lice would not use their clubs on récalcitrant car riders that night, in- 
dorsing in that connection apparently the alleged opinion of Sam Jones 
that "the law was only what the people will back up." 

The manner, too, in which news matter is treated in the writing, is, 
of course, purely a question of editorial policy. So it is submitted that, 
if the News-Bee were intending to respect the tribunal to which the 
question was referred, it was a most unfortunate use of terms to say 
of the members of the Central Labor Union in attendance at the Mé- 
morial Hall meeting: 

"Thèse men may furnish the sinew to see to it tliat three-cent fares are 
acceiited by the conductoi-s." 
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This statement was not a matter of news. It was merely an expres- 
sion of opinion by the writer as to the source from which physical 
force to accomplis!! the purposes in question might be derived. It 
was doubtless a case of "getting in the punch." 

It is seen, then, that to a situation ah-eady highly inflamed the issues 
of the 24th, 25th, and 26th of March of respondents' paper do nothing 
less than offer additional fuel : (1) Through an assurance, March 
24, made so often and so plainly as not to be overlooked, that he 
who contributed to the disorder feared for Friday night vvould be pro- 
tected by the city's law officer. (2) By advice, on the 25th, to those 
of its readers who were disposed, by the announcement of officiai pro- 
tection given in the previous issue, to take the law into their own hands, 
that they will bave mob support as the resuit of a meeting in Mémorial 
Hall called for spécifie action, "restraining order or no restraining 
order" from a court whose judge is so temperamentally and mentally 
uncertain that its decrees, if unpleasant, are entitled to questionable 
respect. (3) By, on the 26th, bracing timorous readers, who hesitate 
to join the crowd, with the admonition that they may not fear re- 
straint from peace officers of the city, nor be deterred by lingering re- 
spect for law and authority, because, forsooth, the time bas come when 
law is just what public passion, aroused by such publications as thèse, 
deems for the time being should be respected. 

No innuendo is needed to suggest the tendency of thèse publica- 
tions. They are unambiguous toward an unmistakable addition to the 
burden of both suitors and court taken on when the motions were 
filed. The language is not susceptible of two interprétations — it tends 
in no direction save that charged in the information. 

Respondents cannot escape responsibility for the évident tendency 
of their publications by proof of the truth of their statements. Globe 
Newspaper Co. v. Commonwealth, 188 Mass. 449, 74 N. E. 682, 3 
Ann. Cas. 761. Newspapers hâve more than the truth to think about; 
they must consider the effect of stating the truth. 

Besides the satirical and reflective comment over "holding court 
over the téléphone," admitted by Editor Howard to voice the paper's 
disapproval of the court, there is another case in which there is an 
acknowledgment that an intention existed to reflect on the court. Aft- 
er the case for the plaintiffs had been heard, August 14, with testi- 
mony that the ordinance was confiscatory, the court, on application 
of the city, considerately gave it more than three weeks to make its 
proof in support of the ordinance, adjourning the hearing until Sep- 
tember 8th. 

On September 5 respondents uttered the satirical editorial note 
coupling Judge Killits with plaintiff Doherty and classifying the two 
with one Peter Parker, a former butt of the News-Bee's satire. Coun- 
sel for respondents, in the written argument in support of their de- 
murrer, justify this publication in thèse words: 

"We do not belleve that this expression of confidence that the people them- 
selves were able to handle the street railway situation without the assistance 
of the courts was in any vvay unwarranted." 
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The spirit of this comment is the keynote of the explanation and in- 
terprétation for every publication in question, for it is entirely the spirit 
of the testimony in this case given by respondent Cochran. It has the 
same flavor of suggestion that the court, in deigning to permit the trac- 
tion suit to enter its dockets, was trenching upon the prérogatives of 
respondents to settle the controversy. We are able to understand now 
the extravagances of expression, the lurid typographical exaggerations, 
the misrepresentation of the court in headline after headline, and m 
text and editorial, the consistently unfriendly attitude against the court. 
For more than ten years, as they say, respondents hâve f ought the Big 
Con, and it should not now be that the latter should enjoy the resource 
of the courts unmolested— respondents, as the self-appointed guard- 
ians of the people, had reached a verdict on the traction question 
which should not be disturbed by the judiciary. 

It must be conceded that the headlines of the issues of March 26, 
August 14, and September 10 convey information at variance with 
that of the news articles which, respectively, follow. It is urged, by 
way of défense, that each headline should be considered in connection 
with the enlarged article. March 26, the line, "Killits Upsets Low 
Fares," set in type exactly the size and style of the capital letters of 
the title to the paper, extending clear across eight columns of the paper, 
is the feature of the front page. The body of the article makes it plain 
that the statement is entirely false, as nothing is there told, nor did any- 
thing in fact happen, which tends intelligently to make that headline a 
truthful statement. The same may be said of the headiining of the oth- 
er two issues referred to. 

But we are told that whatever uncertainty or error abides in this ex- 
travagant headiining is corrected by the truthful news account under- 
neath. It is a naive défense that the veracity of an extended news ac- 
count should be accepted as an antidote to the prévarication in the 
headlines in large type, from which the paper's reader gets his first 
impression of the facts reported and, doubtless, in many instances, his 
abiding interprétation of the full account which follows. Granting the 
right to "get the punch" in the writing and to eniphasize the "salient 
features" of the case, respondents are still held to a responsibility to 
state the truth when they comment on the court's proceeding in a pend- 
ing case. 

Of course, if thèse false headline statements were but isolated offens- 
es, or if they could be referred to mère blundering in "make-up," the 
court's duty to pass them in silence vv'ould be obvions ; but they accord 
too clearly with the entire policy of the paper, they take their places too 
plainly in the file of consistently invidious comments on the court re- 
specting the pending case, not to be considered as reflecting respond- 
ents' attitude toward the court and the cause. They join the more de- 
tailed and elaborate offensive publications to connote an intention to 
control the issue in the traction case, or, at least, in case the court's 
décision does not meet the wishes of respondents, to render it of doubt- 
ful value to the prevailing party. 

Undoubtedly, one of them, that which said, August 14, "Killits 
Puts Burden on the City," inspired Quinlivan's attack on the court. 
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His discussion before the Central Labor Union, September 10, on the 
proposition to suggest impeachment of Jndge Killits in case he decided 
the traction issue against the city, was based on the impression he held 
that the court had "placed the burden of proof of the Schreiber ordi- 
nance on the city." Nowhere else than from the misstatement of fact 
of the News-Bee could he hâve obtained such a notion, and this cir- 
cumstance meets the claim that respondents' publication did net tend to 
embarrass the court. It is also worthy of note that this labor union 
meeting was held on the evening of the issue of the News-Bee contain- 
ing the headline statement, in letters over half an inch high, "Low 
Fares Banned by U. S. Judge," over an article which told that the 
court had not yet reached a décision. It was in fact that day announc- 
ed from the bench, but not published by respondents, although respond- 
ents had a transcript of the statements of the court and hâve introduc- 
ed that transcript in évidence in this hearing, that the question of juris- 
diction to issue an injunction was not yet decided ; the city having ad- 
mitted the fact that the ordinance was confiscatory and consequently 
void. 

We may hère note the curious fact that the Socialist thought, as 
shown in the resolutions which Mr. Howard testifies he edited for pub- 
lication on September 9, ran in the same verbal channels with that of 
Editor Cochran. March 27, the latter wrote editorially that the Big 
Con "is now a trespasser on many of the streets of Toledo" ; while. 
September 6, the Toledo Socialist Local, according to Mr. Cochran's 
paper, "adopted a resolution which refers to the street railway com- 
])any as a trespasser in the streets." This may be a mère coincidence; 
Ijut, as in case of Quinlivan's attack upon the court, it seems more like- 
ly to hâve been inspired by Mr. Cochran's production. 

Newspaper criticism of a party to a pending cause respecting the 
same bas always been considered as misbehavior tending to ob- 
struct the administration of justice, even when unaccompanied by 
the slightest reflection on the court itself, except in those infrequent 
jurisdictions wherein the press has been completely immunized. That 
principle operated solely in some of the cases we bave cited, such as 
Globe Newspaper Co. v. Commonwealth, State v. Hovvell, and Henry v. 
Ellis. They proceed on the principle that a court has a paramount 
duty to protect suitors from anything which will interfère with a fair 
considération of their rights. It was this, doubtless, which prompted 
Chancellor Kent to say that, "in leaving a suitor unprotected at the 
moment when he stands most in need," Justice Baldwin's interpréta- 
tion of the fédéral act of 1831 was unreasonable. The court, in Cooper 
V. People, 13 Colo. 366, 22 Pac. 799 (6 L. R. A. 429), supra, says: 

"Parties hâve a constitutional right to hâve their causes tried fairly lu 
court, by an impartial tribunal, uninfluenced by newspaper dlctatlon or pub- 
lic clamor." 

It follows that any newspaper comment which tends to make the 
position of a litigant difficult before the court hampers the efforts of 
the court to adjudicate the issue fairly and dispassionately. In this 
light, the News-Bee's editorials of March 25, entitled "Municipal 
Ownership, the Only Way to Street Railway Peace," and of Mardi 
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27, "Big Con's Attitude is the Same Old Défiance of the People," 
and the cartoons, "At the Last Ditch," and "A Desperate Case, " be- 
cause each tends unmistakably to déride or denounce plaintiffs in the 
pending case, with référence thereto, and theref ore tends to further in- 
flame public hostility to them, are of themselves instances of behavior 
which could hâve no other direction tlian to render more difficult of 
performance the duty of this court toward those who rightfuUy had 
appealed to its considération. 

It is unnecessary to argue at length that the editorial referring to 
Quinlivan's case, of September 14 — "vvould it be contempt to remark 
that it is a peculiar situation where the officer who makes the charge 
also considers the évidence, renders the verdict and imposes the sen- 
tence" — was meant to be contemptuous. Its language, form of expres- 
sion, the typographical prominence — across two columns, in heavy. 
black-faced type — leave no room for doubt. The répétition, in the 
news columns of that date, of the statement made on the previous issue- 
day, that "Killits has announced that he will hear the case himseîf" — 
an announcement which, if true, was not important enough for im- 
médiate répétition — obviously was to lay a foundation for this editori- 
al and for the Dennie letter, which was also plainly in contempt. Mr. 
Howard, in receiving the Dennie letter, recognized by editing it that it 
was offensive, for he testifies that he said to Dennie, after he (Howard) 
had edited it, "If you will stand for it in this form, I will use it." 
Thèse publications tended, without ambiguity, to weaken whatever 
effect a punishment of Quinlivan after conviction might properly hâve 
by way of vindicating the court's right to an unhampered considération 
of the issues submitted to it in the traction case. 

The so-called "déclaration of independence," the two-column, front 
page editorial of September 17, republished in several issues after a 
rule had been entered on respondents for uttering it, and which is the 
basis for the third count of the information, is likewise too plainly an 
offensive — purposely so — attack on the court respecting a pending case 
to be within any privilège possible to an orderly imagination. The 
justification offered in written argument is too grotesque to be regard- 
ed as serious. It is, in substance, that, having been accused of an of- 
fense, a right inhered in respondents to try the question out first in 
their paper with sundry reflections on the quality of the tribunal whicli 
assumed to entertain the charge. Of course, this défense begs the 
whole question. It would be just as good if the News-Bee had been 
sued for libel or its editor indicted by some grand jury. In either of 
thèse cases, by the same reasoning, the paper, in advance of the trial, 
would hâve the right to berate the other party, lampoon the grand jury, 
discuss the évidence and abuse the judge of the court. And, as respond- 
ents hâve no greater right to use their newspaper in their own behalf 
when under charges than in behalf of any other citizen, if their argu- 
ment is good the paper and its publisljers and editors are immune f roni 
punishment for any interférence with a pending proceeding which they 
please to offer. If we bave corne to this pass, the courts may as well 
take permanent vacations and allow ail litigable questions to be settled 
in editorial sanctums. Mr. Cochran said of this editorial that it was 



U.VITED STATES V. TOLBDO NEWSPAPER CO. 503 

"primarily intended to make the people of Toledo understand that, no 
matter what happened to me, no matter what any court might do, that 
it was net going to change the policy of the News-Bee;" that it was 
written to let his readers know that it was not intended "to let any 
judge edit the News-Bee or lay down its editorial poHcy," that is to say, 
that the News-Bee will hold its chosen course in défiance of any court ; 
as bctween the court's right to undisturbed considération of issues be- 
fore it and Mr. Cochran's "editorial pohcy," the latter has precedence 
under ail circumstances. This is insolent egotism becoming rabid. 

Instead of criticizing the publications, September 9, of the Socialist 
resolutions, condemning court interférence with the Schreiber ordi- 
nance, and, September 11, of the proceedings of the Central Labor 
Union discussing impeachment if the city should lose the traction case, 
counsel suggest that respondents should be complimented, because that 
action operated to relieve thèse organizations of something which they 
should "get out of their Systems," and that, by publication, at the end, 
"they could see what nonsense and foolishness it was." By precisely 
the same reasoning, everything respondents themselves said of the court 
and the suitors before it, however invidious or offensive, could be ex- 
cused, because that behavior would be but a process of éructation — a 
relief from some disturbance of respondents' Systems. This défense 
is more ingenious than impressive. If thèse utterances were not so 
clearly in line with respondents' own original attacks on the court re- 
specting the case, they might be overlooked, perhaps, on the ground 
suggested. It has already been noticed that both the Socialists and the 
labor agitator received inspiration for their outbursts from respond- 
ents. There is some responsibility on those who administered the poison 
which disturbed thèse Systems. As it is, the same editorial précaution 
v.hich suggested editing the Socialist criticism had better hâve been 
cxercised to their exclusion altogether if respondents would not bear re- 
sponsibility for them as reflecting the paper's own views. One who 
gives currency to defamatory matter is himself liable (25 Cyc. 574; 
Olmsted v. Brown, 12 Barb. [N. Y.] 657), and newspapers cannot es- 
cape on the theory that they are entitled to print the news (25 Cyc. 405), 
although this court, in matters of contempt, at least, would not incline 
to apply this principle very rigidly, if the pubHcations were free from 
the appearance that they served the paper's "editorial policy" of def- 
amation. In this connection, it should be observed that what is con- 
sidered reprehensible in the publication of the account of the Quinlivan 
matter, in the early édition of the News-Bee of September 12, appear- 
ing before the entry of the court's order in the traction case, is not the 
fact itself that the paper saw fit to print the news and the substance of 
the charges against Quinlivan, but that, in line with its policy to em- 
phasize and give prominence to what it considers the impressive things 
in the items of news, respondents extracted from the news article the 
threatening and contemptuous language of Quinlivan and presented it 
with spécial typographical emphasis. 

In our findings hereafter stated we omit some publications which 
counsel for the government insist are predicates for a charge of con- 
tempt. We pass them over principally to give respondents the benefit 
of every doubt. Unless a publication plainly tends to affect the admin- 
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istration of a pending case, our conception of section 268 requires that it 
be not considered a misbehavior, no matter how aggravating or unfair it 
may be. An extrême instance is the editorial of March 31. The mo- 
tion for a temporary injunction was denied on March 30, with a writ- 
ten opinion, of which the News-Bee was furnished a copy and from 
which, in its issue of March 31, it published extracts ; yet respond- 
ents unmistakably perverted the court's position in their editorial com- 
ment. That the court's position and the paper's comment thereon may 
be more clearly considered together, we set out hère in parallel a para- 
graph from the opinion and the editorial : 

Opinion. Editorial. 

"That the company may run its "To the layman it appears peculiar 

cars from day to day without the that the city eannot stop the compa- 

city's consent and charge fare because ny's cars because the public is entitled 

its service is a public necessity, * * * to the service or requires it, but the 

but the city may at any time sum- company can stop the cars at once ou 

marily deprive the company of the use expiration of its franchise rights re- 

of the streets except to salvage Its gardless of the needs of the people. 

property and the company may stop Keminds us somehow of the elder 

its cars at any time." Vanderbilt" 

The subject in the opinion was but briefly considered, epitomizing the 
features of the court's unofficial statement in which, in more détail, it 
was declared: 

"That the company can only operate after the expiration of its franchises 
at the city's sufferance, and its rlght to do so ends abruptly when the city 
acts through a nev? franchise or by imposing reasonable terms for a con- 
tinued day by day use or other by means at the city's command." 

This statement was published in fuU in the News-Bee March 26. 

It follows, from thèse facts, that an only possible explanation for the 
editorial reflection on the court abides either in a willful oversight of 
the respondents' own files and documents coupled with an intention to 
belittle the tribunal, or in the employment of a willful perversion of 
the truth in a persistent intention to dégrade the court. For it there 
can be no legitimate excuse. Strictly speaking, however, this un justifi- 
able comment eannot be said to tend to obstruct the administration of 
justice because it deals with a completed act of the court; wherefore 
it is within the favor of the décision in 131 Fed. (the Daniels Case), 
which case, in our judgment, at the most décides no more than tbis- 
In the case bef ore us, however, the publication has an important f unc- 
tion as an illuminant of the respondents' attitude towards the court re- 
specting the traction case generally to exhibit the animus inspiring prior 
and subséquent publications which the court finds to be contemptuous. 
Respondents recognize the difficulty of excusing or even explaining this 
editorial. They deny any intention to reflect on the court, but its cyni- 
cal tone, aside from its référence to the elder Vanderbilt's well-advertis- 
ed views of the public, belies the disclaimer. They acknowledge they 
had référence to the court's opinion, but insist that they intended to 
refer at the same time to the claims put forth by the traction company. 
They say that, to the extent that it "does not correctly state the décision 
of the court, the error was unintentional." Unfortunately for their dé- 
fense, the sneer at the court is based entirely on the misrepresentation. 
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and its ténor harmonizes altogether with that of every other comment 
made respecting the case. 

We agrée entirely with the view o£ the court in Stuart v. People, 3 
Scam. (111.) 395, which counsel for respondents are assiduous to call 
to our attention, to the effect that : 

"An lionest, independent, and intelligent court will win its way to public 
confidence, In splte of iiewspaper paragraphs, however pointed may be thelr 
wit or satire, and Its dlgnity will suffer less by passing them by unnoticed, 
tlian by arraigning the perpetrators, trying them In a summary way, and 
punishing them by the judgnient of the offended party." 

This was said in a case where there was a spécifie finding of fact that 
the sole alleged offensive publication had no tendency to obstruct the 
administration of justice. We would, and in this case did, go further 
and say that a court ought not to be swif t to notice newspaper quips or 
careless or even untruthful reporting of its proceedings, even if su- 
perficially they reflect upon it respecting a pending case. Much better 
should it overlook such matters and trust to the good sensé of the com- 
munity it serves to secure for it the respect to which it may be entitled. 
On this principle we might hâve left unconsidered some other publica- 
tions for which respondents are now held, had they not been plainly 
respective parts of a séries of offenses. 

But a court may carry forbearance so far and dépend so long upon 
the good sensé of the public to protect it from the embarrassment of 
repeated and persistent attacks as to become contemptible for weak- 
ness. Especially would this point be reached when, as hère, the at- 
tempt to undermine the court is made by appeal after appeal to the 
selfish interests of the public in the outcome of the case, in which the 
public is repeatedly told that it is the only party whose rights are en- 
titled to a partiale of respect. In this matter the record shows that the 
court endured the News-Bee's attacks upon suitors before it and upon 
the court itself, and carried ail the embarrassment inévitable from thèse 
publications, for nearly six months before moving to vindicate its in- 
dependence. If longer patience than that would hâve been a greater 
virtue, it surely would hâve been at the same time a weakness of public 
service. 

The right to freely comment on judicial conduct is not involved in 
this case. Such a right is unquestioned ; just as plain as the coroUary 
that the courts hâve a right — the people hâve a right — to expect news- 
papers to fairly criticize the courts, to argue their criticisms from 
truthful, not false, premises. Under thèse fair and honorable circum- 
stances, it is true, as Judge Taft said to the American Bar Association, 
of which counsel are at pains to remind us, that "the opportunity freely 
and publicly to criticize judicial action" is of vast importance, for one 
reason that : 

"It is the only practlcable and available instrument in the hands of a free 
people to keep • • * Judges alive to the demands of those they serve." 

One is unable to find, however, in this right, any excuse for hamper- 
ing the administration of justice by unfair comment on the court and 
by stirring up hostile sentiment toward the court and suitors therein 
respecting a pending case. 
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There is another suprême public interest which the right to freely 
criticize judicial action is to serve, not to destroy, of which the court, in 
Cooper V. People, 13 Colo. 377, 22 Pac. 802 (31 L. R. A. 429), supra, 
speaks : 

"Every citizen has a profound Personal Interest in tlie enforceiuent of the 
funda mental riglit to hâve justice aclministered by the courts, under tbo i>r(j- 
tection and forms of law, free from outside coercion or interférence. It is 
doubtful if anything else can be mentioned of greater importance thnn tliis 
riglit to Society aud the state ; and it is not too uiuch to say that the re- 
sponsibility of the journalist for its enforcement is, because of the vautage 
ground he occupies, second only to that of the judge." 

The right to criticize judicial action, of which Judge Taft speaks, is 
the right to remind courts of their function to détermine issues bef ore 
them free from any external influences of any character, not a right 
by unjustifiable criticism and comment and palpable appeals to public 
passion to impose external influences upon the tribunal. 

Without afïecting the présent case, we may adhère, also, to the views 
announced before a récent meeting of the American Bar Association, 
which counsel for respondents very carefully call to our attention, 
wherein the distinguished speaker said : 

"May I not ask you gentlemen whether the time is not now ripe for the 
judges themselves to take greater pains to explain to the public the situation 
they now occupy ; in some way « * * to let the public understand what 
is going on in the courts, the great purpose of the courts, the great object.>< 
to be attained?" 

Tlie suggestion is acceptable, truly, but to follow it courts must hâve 
an honest médium of communication with the people. Judges may 
Write opinions and file them ; thereafter they must trust to the press. 
That newspaper, however, which maltreats a court, as did the News- 
Bee of March 31, in founding upon a palpable misrepresentation of 
this court's traction opinion of March 30 a sneering reflection on the 
court's fairness, and whose headline custom yields so many false im- 
pressions as this record shows, is not a very promising médium for a 
judge's explanation to the people of the position the court occupies re- 
specting a matter of public interest. In spite of appearances, we are 
certain that the sardonic humor in counsel's reniinder of this address 
was unintentional. 

We are unable to accept at its face vaine the claim in testimony, of- 
fered possibly in mitigation, that the offenses complained of were com- 
mitted in a zealous, self-efïacing effort to serve the people. There are 
not wanting in the atmosphère of this case grounds for suspecting that 
the boasted interest in the people was commercial, not unselfish and 
patriotic; that the "implied contract" to give the people ail the news 
was violated in the publication of manifest untruths and unmistakable 
reflections on the court and parties before it, not in excessive zeal for 
the public welfare, but willfully to foster local préjudices, so that the 
résultant distrust of authority might be coined into dividends; that 
thèse equivocations and, at times, downright prévarications, were played 
as salient features, and cast in extravagant headlines and spécial box- 
ings, to stimulate an interest which would increase circulation, give ex- 
cuse for extra éditions, and catch more pennies. 
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According to Mr. Cochran's testimony, four municipal élections were 
carried by candidates supported by the News-Bee and in line with its 
traction policies, and yet the power to settle the franchise question was 
never exercised; the issue was always on hand to be the subject for 
furid rhetoric and violent invective. It is open to question vi^hether, at 
îeast since 1910, with the state law protecting the people through a réf- 
érendum, the News-Bee's city hall could not hâve brought the question 
to an answer. The city had the exhaustive report of its chosen expert, 
and the votes in council as shown by the passage of the Schreiber ordi- 
nance. It does not strain the imagination to see, in the "Big Con," 
the perennially unsettled traction question, and the vogue for three-cent 
fare, assets for respondent's business, whose value might greatly di- 
minish, if not entirely vanish, if allowed to be coolly and dispassionately 
considered in a local court in plain view of an imdisturbed community. 
The intelligence of those connected with the paper is too obvious to 
permit confidence that they entertain a genuine feeling that any inter- 
est the people had in the solution of the question justified editorial con- 
(îuct which had no other direction than to niake it less and less easy for 
the people to see clearly just what their fair and reasonable intefest 
was. They would not say, of course, that, no matter how cordially the 
"Big Con" was disliked or whatever the cause of the dislike, the honest 
people of Toledo desired anything else than fair treatment of it and 
f rom it. No one of an honest mind can reasonably deny that each pub- 
lication in question directly tended to impassion those who relied on the 
News-Bee for impressions of men and events, and that thus such read- 
ers became measurably disqualified from judging what was fairly due 
either the city or the company, or whether the public's agents were 
faithful to their obligations. 

Obviously, also, much of the testimony is shrewdly directed to a 
probable future claim that the court in this case aims to curtail the 
freeciom of the press. Mr. Cochran's comments on the purpose of his 
"déclaration of independence" leave no doubt hère. Emphatically, a 
f ree press is an indispensable asset to liberty ; but a licentious, unscru- 
puîous press is a liability. Thomas Jefïerson, while yet Président, wrote 
to John Norvell that : 

"It i.s a melauehol.y truth that a suppression of the press could not more 
completely deprive the nation of its beneflts than is <ione by Its abandoned 
prostitution to falsehood." 

An unreliable newspaper is no friend of the people. Jefïerson said 
of such that a man who never looks in one "is better informed than he 
who reads them, inasmuch as he who knows nothing is nearer the truth 
than he whose mind is fiUed with falsehood and errors." 

The principle this court is applying hère is not one which curtails in 
the slightest the liberty of respondents to publish anything- they please, 
but it is the salutary doctrine, always recognized and indispensable to 
good order, that they must respond for a baleful use of that freedom. 
Robertson v. Baldwin, 165 U. S. 275, 281, 17 Sup. Ct. 326, 41 L. Ed. 
715. Nor is there in this case àny assertion of a spécial power in the 
court over the press. A newspaper is merely a private affair, the ac- 
iivity of persons as amenable to the laws as individuals in other voca- 
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tions, and the editors of newspapers — mère human beings, too — hâve 
no greater privilèges than the writers of private letters or the circula- 
lors of common gossip. The power of a court over a newspaper is the 
same in quality, no greater and no less, as that affecting any other en- 
terprise. A court is but a pubhc agency — the people themselves in or- 
ganization for a spécial purpose — to which newspapers are responsihle 
when in the wrong, as any other human activity. The court, in Peo- 
ple V. Stapleton, supra, say : 

"Thoughtful citizens know very well that there is far more danger to oiir 
institutions, and far more danger to the rlghts of the people, and especially 
to the rights of litigaiits, to be apprehended from the power of the press over 
the courts, than from tlie power of tlie courts over the press." 

The lynching of Johnson at Chattanooga, March 19, 1906, was pre- 
ceded within four hours by an inflammatory article in a local news- 
paper under a "scarehead." As a resuit, officers of that city were be- 
fore the Suprême Court and the whole community was in disgrâce. 
United States v. Shipp, 214 U. S. 386, 29 Sup. Ct. 637, 53 L. Ed. 1041. 
Recently, Léo Frank's was a case also where apparently public hysteria, 
stimulated by hyperbolic newspaper discussion of the charge against 
him, supplanted due process of law and made the court holding his lif e 
in the balance a contemptible thing, a failure as the administrator of 
justice. 

That Toledo should be disgraced, as other cities hâve been, by street 
car riots, on Saturday, March 27, was rendered impossible by the ac- 
tion of the traction company in allowing free rides. Whether rioting 
would otherwise hâve occurred is pure spéculation. Members of the 
city council predicted it as early as the 23d, and the News-Bee itself 
says there was "much anxiety" on the subject. It is entirely obvious 
that its own behavior on March 24, 25, and 26 gave reasonable oc- 
casion for anxiety, because it ofïered the greatest encouragement to 
those who were disposed to defy law and order to exercise their pro- 
clivity when the franchises expired. 

As no sophistry avails with intelligent persons to argue out of thèse 
publications their tendency to arouse distrust and dislike of the court, 
so, equally, no sophistical déclamation should be allowed to becloud the 
issue of this case. It is not to muzzle the press, to "edit the News- 
Bee," to create a "fear" of this court, or its judge, to prevent which Mr. 
Cochran says, in his testimony, was the purpose of his "déclaration of 
independence," but to define and to insist on the right of this court to 
transact the business intrusted to it without molestation or the embar- 
rassment of improper influences, whether newspaper suggestion, criti- 
cism, intimidation, or what. It is to assert "the right of every litigant 
to hâve his case heard free from baneful external influences sought to 
be executed from selfish or other improper motives." 

This court is dealing hère with "palpable acts of journalistic lawless- 
ness, calculated to weaken the independence of the court and destroy 
confidence in its judgment. To justify them is to deny the supremacy 
of the law, and assert the doctrine of newspaper absolutism. To admit 
that publishers may promote their interests in pending litigation by re- 
sorting to methods not available to others is to strike down our inuch- 
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vaunted principle of 'equality before the law,' and to déclare that 
journalists, who chose to become malefactors, are a privileged clasi 
and entitled as such to go unwhipped of justice. But the law recogniz- 
es no such distinction. It accords to publishers, says Chancelier Wal- 
worth, 'no rights but such as are common to ail. They hâve just the 
same rights as the rest of the community hâve, and no more.' King v. 
Root, 4 Wend. (N. Y.) 113 [21 Am. Dec. 102]." State v. Bee Pub. 
Co., supra. 

[5-7] It is urged that it is neither averred nor proven that any of 
the publications involved ever came to the attention of the judge of the 
court. In our judgment, this is nothing. The question is not, did the 
misbehavior embarrass the court or obstruct justice in either of the di- 
rections alleged, but whether they were calculated — tended — to such re- 
sults. It is not what respondents actually accomplished, but what they 
intended and tried to do, for which they should be held. Attempts to 
commit crimes are themselves crimes. Besides, the order for an infor- 
mation, offered and received in évidence without objection, recites that 
each of the publications were seen by the judge as a daily reader of 
the News-Bee. In cases of this kind it is compétent for the court to 
take judicial notice of pertinent facts which come vvithin the cognizance 
of the judge's sensés. Myers v. State, 46 Ohio St. 473, 492, 22 N. E. 
43, 15 Am. St. Rep. 638. 

Yet the record shows some obstruction of justice referable to re- 
spondents' conduct. In fear of the results of the encouragement to 
anarchy, of défiance to constituted authority, for Friday night, March 
27, which the News-Bee had given in its issues for the three previous 
days, the traction company allowed free riding, to its great and un- 
justifiable loss, as clearly appeared when the city admitted the confisca- 
tory character of the ordinance in whose behalf the News-Bee adver- 
tised the meeting in Mémorial Hall, "restraining order or no restraining 
order." The situation, to which respondents' behavior undoubtedly 
contributed, impelled the court's spécial endeavors to allay public feel- 
ing and, to accommodate the public temper, caused it to delay the opéra- 
tion of a just order for three days. The proposition for unlawful ac- 
tion Friday night, which the News-Bee exploited March 25, brought 
additional work to the administrative officers of the court, of which the 
paper itself speaks. 

After the events, it is safe spéculation to say that ail of thèse f ears 
were needless, but at the time, as the paper admits, anxiety existed ; 
whether foolish or not is beside the question. However that feeling 
may be characterized, respondents' behavior was a prominent factor in 
its création. We need not go beyond the articles from the News-Bee 
admitted in évidence in this case to learn that the court had its atten- 
tion turned to some of thèse things to its annoyance when the issues 
in the case were under its considération. 

Counsel for respondents ask the court to consider it a virtue in re- 
spondents that, Friday, March 27, their paper printed a news article, 
under the heading, "Ail Urge Peace in the Car Contest." This article 
has as one of its opening paragraphs this : 
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"With a crlsls in Toledo's 12-year flgbt for three-cent fare only a few hours 
away and the people aroused as they seldom hâve been throush the long 
years of struggling against the Blg Con, ail parties to the controversy — Com- 
pany, City and fédéral court — pleaded on Friday for no rloting or trouble 
after midnight, wheu the three-cent ail day ordinance becomes effective." 

This sentence has four propositions, only one of which makes for 
peace : There is a crisis after "long years of struggling" ; the people 
are thoroughly aroused ; although the court has to hear the question, 
the ordinance is effective nevertheless at midnight; ail parties — three, 
two of whom hâve been the object of the News-Bee's attacks — plead 
for good order, save the News-Bee and those whom it essays to lead. 

The paper merely states a matter of news, its "editorial policy" for 
the last three days is not changed. On the contrary, its cartoonist pic- 
tures the head of the city's safety department hastening out of town, 
thus giving point to the editorial assurance of the day before that the 
police will not "use their clubs on car riders who refuse to pay more 
than three-cent car fare after Friday," and Mr. Cochran breaks out in 
more two-column wide, large type, editorial "punching," advising his 
followers that the Big Con is a "trespasser" which has "rushed into the 
fédéral court" to wrest control of the streets from the people; that 
its attitude is "the same old défiance of the people" ; that its past con- 
duct gives no assurance that it will live up to its promises ; and that it 
opérâtes for "the financial gain of foreign bondholders and stock- 
liolders." 

Under thèse circumstances, the amount of crédit due respondents 
for merely printing the news that others than the News-Bee "pleaded 
on Friday for no rioting or trouble" is not very large. The article 
is noticeable for proof that "the anxiety about trouble," of which the 
paper elsewhere speaks, had become somewhat gênerai since Monday 
night, when councilmen first gave it voice. Mr. Cochran himself seems 
to hâve been affected, for he says in testimony : 

"I asked the boys— I asked them: 'There is danger of any trouble hère?' 
They sald: 'Absolutely noue, unless it may be a little scrap on the rear end of 
a stroet car.' " 

Because of this showing, analysis is difficult of the state of mind 
which, in answer to his counsel's question as to ground for fearing vio- 
lence, prompted him to answer: "I don't know where it came from, 
but it must hâve been in Judge Killits' imagination." 

It is not a task on imagination to see the possibility of numerous 
scraps on back platforms with "the people aroused as they seldom hâve 
been through the long years of struggling," if the full Mémorial Hall 
Project, so extensively advertised and apparently indorsed by the News- 
Bee, had been carried out, and some hundreds of men, with Mr. Coch- 
ran's denunciations of "stock gamblers and speculators, trespassers, 
arrogant franchise manipulators," seeking a "strangle hold" in the 
courts on the people, and the impassioned oratory of 15 speakers, 
stirring their soûls, had rushed the cars that night. An experienced 
newspaper man like Mr. Cochran knows something of the psychology 
of a mob, and knows, of course, that one "little scrap" would be an 
insignificant, casual, individual matter; but a score or more at the 
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same time, and as the séquence of inflammatory appeals, and thiis be- 
coming action in concert, would amount to a riot. The publications 
in the News-Bee unquestionably tended to the production of just such 
a concert of action. From such a situation to destruction of prop- 
erty, and even loss of life, is but a step, as historical expérience shows. 

The Quinlivan incident also was thrust upon the court in direct 
séquence to respondents' misrepresentation, and, as we hâve hitherto 
suggested, the identity of language between the Socialist resolution, 
edited and published in the News-Bee on September 9th, and its own 
characterization of the "Big Con" as a suitor in this court, suggests 
that the Socialist insuit to the court was inspired by respondents' con- 
duct. 

We take this occasion to reiterate former expressions of gratitude 
to counsel that they hâve apparently assisted this cause to proceed alto- 
gether as one affecting the court as an agency of the people, and not 
at ail as a matter of private concern to the individual vvho, as a part 
of the court, happens to occupy the bench for the time being. It is 
power emanating from the Constitution and laws, and, consequently, 
derived from the people, which this court exercises ; therefore, an 
insuit to it, an attempt to belittle or dégrade it or to thwart the exer- 
cise of its functions, is an affront to the people themselves and in no 
way a personal matter between the alleged offender and the judge. 
Our conception of section 268 of the Judicial Code agrées thoroughly 
with that of counsel for respondents, to this extent, at least: Those 
who would dégrade this case to the level of a mère personal contro- 
versy between the respondents and the judge of this court do so 
either through sheer ignorance or through a pitiable incapacity to un- 
derstand how public service may be impersonally rendered, without 
which there can be no faithful performance of officiai functions, or be- 
cause of willful perversion of facts plain to an honest and open mind. 
As far as possible, to emphasize the impersonality of this proceeding 
we hâve, to counsel's knowledge, proceeded with utmost délibération 
and accommodation to every convenience of respondents, and if in 
any place there is the slightest failure in respect to any interest of the 
respondents, it has not been due to any lack of scrupulous endeavor 
that nothing should be left undone to make a record complète as to any 
right they should hâve. 

While, of course, after Mr. Cochran's testimony of his years of con- 
tinued active interest in the News-Bee as its editor in chief, and his 
admission that for four years his paper had industriously chronicled 
the proceedings of this court, we may not accept as reliable his claim 
that in writing his editorial of March 26 he was merely indulging in 
reasonable spéculation respecting the quality of the court as a factor 
yet unknown to him, he might, as far as we know, hâve truthfully 
said that nothing had theretofore transpired which had established an 
unfriendly relation between the latter and the News-Bee. 

In this connection, it may be observed that ail of the publications 
of the first count were uttered before the court had indicated any 
view which by the wildest imagination could be considered to be at 
odds with the News-Bee respecting the Schreiber ordinance or as to 
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anything else connectée! with the traction case. The court was never 
called upon to décide the controversy that the measure was confisca- 
tory, for that fact was admitted by the city, and its admission was not 
resolved into a court finding until after respondents had uttered ail of 
their publications from March 24 to September 12, inclusive. We 
are bound therefore to consider that the offenses embraced in the first 
count were not inspired by any feeling against the judge of the court, 
but were wholly the fruits of a policy obsessing respondents, which 
would brook no interférence with their self-appointed task to settle the 
traction question on ternis entirely their own. 

Tliis court, however, bas no right to allow an endeavor to be im- 
personal to enfeeble its judgment of the character of respondents' of- 
fenses, and, if therefore we seem to bave indulged in strictures of char- 
acterization, it is because the crime of respondents is so clear, the tend- 
ency of their acts so demoralizing to a state of society which, needing 
some organization for the settlement of its controversies, needs there- 
with confidence in its judicial tribunals, that there is no alternative but 
unequivocal condemnation. 

Again, we are not helped to any soft words by any act of respond- 
ents since attention was called to their offenses. Mr. Cochran some- 
what flippantly says, speaking of both tirades whose authorship he 
owns, that they were not occasions when he felt that bis thoughts 
should be couched in "very nice, ladylike language," and the air of his 
entire testimony is that of one whose attitude toward the court and 
the question of its right to try the traction case free from the News- 
Bee's interférence is still precisely that which formed the "editorial 
policy" responsible for any of the publications we bave to consider. 
It is very plain that he justifies every outrage of his paper, is still un- 
der the obsession of an unweakened confidence in his editorial impec- 
cability, and, with difffculty, entertains a compassionate disdain for 
any one failing to accord to him, as his privilège, the right to speak 
the final word upon ail questions, even to advising the people what a 
court should or should not do and to what extent they should respect 
or obey its decrees. There is nothing apologetic in his manner or dis- 
position. If he disclaims any intention to reflect on the court, it is 
not born of any thought that he may bave overstepped, but seems to be 
the product of pity for the mind that sees in his acts anything to be 
criticized. We may also regard the witness Cochran as reflecting the 
présent attitude toward the court of the corporation which still in- 
trusts to him the responsibility of speaking for it, wherefore it would 
be idle for the court to employ mellow terms in discussing respondents' 
offenses. 

We bave made separate findings of fact adjudging respondents guil- 
ty on ail three counts and for the publications of March 24, 25, 26, 27, 
and August 14, September 5, 9, 10, 11, 12, 14, and 17, and we corne 
now to the difficult task of fixing an appropriate penalty. Congress 
has not seen fit to fix a maximum ; but, in the alternative of fine or 
imprisonment, punishment is left to the sound discrétion of the court. 
The case before us is unique. The books do not afford another 
where the court, respccting a pending case, was subjected to a con- 
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tinual and prolongée! bombardment as hère. Many reported news- 
paper cases are extant but the offenses were for single publications, or, 
at most, three or four ; hère there are a score and more. In no oth- 
er case was the court a target for months. Also, but one other case 
is reported (State v. Bee Pub. Co., supra) where, as hère, a news- 
paper began on the court before the latter had taken any action at ail, 
and in that Bee Case there were not joined, as hère, to attacks on the 
court, efforts to stir up popular opposition to the court's findings, nor 
was there misrepresentation of court proceedings. The rule is for the 
offense to follow some action by the court. For instance, in Myers' 
Case an indictment had been found; in Patterson's, Tugwell's, and 
Rosewater's, respectively, the publications were inspired by partisan 
resentment at holdings by the court ; but hère the court had been ab- 
solutely voiceless in the subject-matter of the contempt when the News- 
Bee proceeded editorially to belittle its judge and gave inspiration to 
those who would def y it. Even af ter the first expression f rom the court 
had been in favor of the issue for which the News-Bee contended, its 
décision was misstated and the prévarication made the premise for a 
most deliberate and offensive slur. The incidents of the first count es- 
pecially précède and disclose an intention to anticipate court action. In 
the language of another court, the publications "were directed solely 
to actions to be taken and conclusions arrived at in the future, and it 
was undertaken by this reprehensible method to préjudice the mind of 
the public and extort a particular décision in a case then pending for dé- 
termination." It is notable that the publications under the second and 
third counts are substantially challenges to the court. The publications 
which we condemn are separately contempts, some of them aggravated, 
and in séries they intensify the offensiveness of each other, until, in tht 
aggregate and cumulating their tendency, they call for punishment for 
which no adéquate précèdent exists. In connection with the cold-blood- 
ed, uninvited character of respondents' course, a deliberate employmeni. 
"of outlaw methods in attempting to control judicial action," we oughi 
not lose sight of the fact that respondents are still récalcitrant, putting 
before the court a défense which affronts intelligence ; for, where it is 
not puérile, as where jurisdiction to hear the traction case is denied, 
it is definitely unreasonable, in that it asks for a construction of re- 
spondents' language which contravenes ail rules of interprétation and 
invites the court to concède to the press rights which would make it 
more than a "Fourth Estate" and would give it power to indirectly 
control one of the three approved departments of our government. 

If there were no other publications for the court to consider than 
those of the midweek of March, an offense sufficiently serions to war- 
rant a large fine would be présent. March 24: The traction company 
is trying to "évade" its obligations by taking its case into the fédéral 
court, but the city solicitor will "protect" any individual who takes the 
law in his own hands nevertheless. March 25 : The judge of the 
court is an uncertain quantity, liable to be unduly impressed by the 
"high-priced légal talent" sold to the "Big Con," and therefore to fur- 
nish the latter with a "strangle hold" on the people ; but it is planned 
that the people shall board the cars in large numbers on Friday night 
after listening to 15 speakers in Mémorial Hall, and by aid of "sinew" 
220 F.— 33 
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furnished by union labor compel the conductors to accept three-cent 
fares, "restraining order or no restraining order by the fédéral court." 
March 26: While the judge of this court is holding "in the balance 
the case of the rights of 200,000 common people versus the rights of 
some wealthy investors and speculators," préparations are going for- 
ward for the mass meeting in Âlemorial Hall to be assisted by union la- 
bor, and the police will not "use their clubs on car riders who refuse to 
pay more than three-cent car fare" that night, because the law is "only 
what the people will back up." This is preaching, advocating, anarchy. 
No sophistry of argument, no ingenious theory that the people of this 
city were interested in the case in the manner of "stockholders of a 
large corporation" entitled to receive reports of their business, sufSce 
to gloss over the seriousness of this sort of thing, and it would be no 
less anarchistic if jurisdiction in this court to hear the traction case were 
palpably, unequivocally absent. Thèse are not merely the resuit of rép- 
ertoriai inefficiency and enthusiasm, for the editor in chief, himself, 
gave them some personal attention. 

For thèse reasons, a sound discrétion calls for the imposition of a 
substantial fine upon the respondent corporation, and thus in some 
measure cause to be returned to the public part of the profits made f rom 
a circulation stimulated by appeals to selfish individual interests and by 
encouraging distrust of the faithfulness of public agencies. 

The respondent Cochran is also specifically found guilty of criminal 
contempt, as charged in the information; but, after ail, we must con- 
sider him as an employé of the real ofïender, merely an instrument — 
willing, it is true — of its unlawful conduct, not a principal. In one of 
his screeds he had something to say of lawyers who sell themselves 
to the highest bidder. We doubt whether he who sells'a facile pen to a 
corporation that the latter, from the prostitution of his ability, may 
prosper through exciting préjudices against the country's institutions, is 
qualified to cavil on this subject. If he were a principal instead of 
a mère employé, or were this a second offense, the court's duty to send 
him to a jail or workhouse might well be exercised ; but hère, we think, 
justice will be secured by making the Toledo Newspaper Company bear 
the substantial responsibility for the acts of those whom it hires, and 
by imposing on the servant, Cochran, in this, his first offense toward this 
court, at least, a fine in a nominal amount, that he may hâve a final 
judgment from which to prosecute review. 

The Suprême Court, in Re Chiles, 22 Wall. (86 U. S.) 157, 169 (22 
L. Ed. 819), has held, under the statute upon contempts which we ap- 
ply, that, in cases where the end sought is to vindicate the court's au- 
thority, the court must judge for itself the nature and the extent of the 
punishment with référence to the gravity of the offense. A corporation 
can be punished only by a fine. The gravity of the offense is certain ; 
there can be no graver public crime than to attempt, in the manner hère, 
to extort from a court a particular décision, or to work to poison the 
minds of citizens against the only organization which society has yet 
been able to devise for the settlement of its controversies. The assum- 
ed f allures of courts to do "substantial and not technical justice" are 
not to be prevented by attempting to make them subservient to gusts 
of popular passion, or, through falsely reporting their proceedings, dis- 
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torting the facts before them for détermination and lampooning un- 
popular suitors, by encôuraging a mob spirit toward them. 

The discrétion which abides in a court to détermine what amount of 
fine will be proper punishment in a given case involves an effort in as- 
certaining what sum will actually work a penalty under ail the circum- 
stances, including the financial condition of the offender; for it is ob- 
vions that a small amount might be a greater burden on one offender 
than many times that sum to another. The considération hère is to 
vindicate the court's independence by the imposition of a fine that will 
mark the importance of the issue as well as to punish. If we could feel 
that respondents were satisfied of the court's right to exact respect 
from them in the premises, and hence that they were fmding in the 
court's condemnation alone some measure of punishment, the disposi- 
tion would be to make that fact compensate for a large part of an 
otherwise proper fine. But this case closes with a feeling that they are 
as obdurate as ever, hâve learned nothing since their last publication, 
and may refrain in future from repeating their offenses only because of 
probable conséquences, and not through a sensé of justice to the court. 

It is a matter of common knowledge in this community that the re- 
spondent corporation is exceedingly prospérons, which fact is also in- 
dicated by its statements under the act of August 24, 1912. The finan- 
cial condition of one under conviction may be looked into, that the 
court may be advised of what would be a punitive fine, and be enabled 
to exercise an intelligent discrétion. Under the décisions in Haie v. 
Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, and Wilson v. 
United States, 221 U. S. 361, 31 Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 
1912D, 558, we may require the corporation to produce its books in 
an inquiry. We hesitate, however, to exercise this inquisitorial power 
hère, and prefer to act definitely in the light the court already has. It 
is, accordingly, adjudged that the respondent the Toledo Newspaper 
Company pay a fine of $7,500 and the costs of this proceeding. A writ 
of exécution is awarded, but the same is stayed until March 15, 1915. 
On or before that time the respondent corporation may apply to the 
court for a modification of this sentence, on the ground that it is ex- 
cessive considering the présent financial condition of the corporation 
and the rate per cent, of its profits on its investment during the months 
of March to September, inclusive, of 1914. After an inquiry in this 
behalf , had on such application, a modification of sentence will be made 
as the facts then exhibited justify. The respondent Cochran is fined 
$200, and he is ordered to stand committed to the jail of Lucas county, 
Ohio, until this fine is paid. Execution of the order of commitment is 
suspended until April 15, 1915, to enable him to perfect a record for a 
review of the judgment against him, at which time, if proceedings in er- 
ror hâve been begun, a further suspension pending review will be grant- 
ed. Execution of judgment against respondent corporation will also 
be granted pending proceedings for review, whether the sentence is 
modified on its application or not. 

Note. — Since both the opinion and order in this case were written, 
we hâve noted a press report of a décision by the judge of a state court 
affirmlng the constitutionality of section 11343 — 2, General Code of 
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Ohio (Act of April 26, 1911, p. 95), providing that the publication of "a 
fair and impartial" report of certain court proceedings and documents 
filed therein shall be privileged under certain circumstances. Whether 
that act does or does not control this court in a case of this character, 
we hâve given it application in this case, as will be noted where the 
opinion deals with the publication by the respondents, September 12, 
1914, of the charges against Quinlivan. 

On the présentation of a motion for a new trial, respondents In this case 
withdrew thelr complaint as a ground for new trial that the fine against the 
respondent the Toledo Newspaper Company was excessive. 



CKOWN ORCHARD CO., Inc., v. DENNIS et al. 

(District Court, D. South Carolina. January 21, 1915.) 

No. 124. 

1. Courts i®=>262 — United States Coukts — Jueisdiction — State Laws. 

The fédéral courts are compelled to observe the distinction betweeii ac- 
tions at law and suits in equity, and, wheu sltting in equity, can take ju- 
risdiction under the express provisions of Rev. St. § 720, only where ttiere 
is no plain, adéquate, and complète remedy at law, and this juri.sdiction 
cannot be enlarged or extended by state statutes or procédure. 
[Ed. Note For other cases, see Courts, Cent. Dig. §§ 797, 798 ; Dec. Dig. (S=^262.] 

2. ConETS <S=»o67 — United States Courts — State Laws as Rttles of Déci- 

sions. 

In construing a deed to standing timber In South CaroUna, if the courts 
of South Carolina hâve adopted a rule of construction applicable to such 
deed, it must be followed by the fédéral courts, suhject to certain limita- 
tions. 

[Ed. Note — For other cases, see Courts, Cent. Dig. §§ 958, 959 ; Dec. Dig. <S=:3367.] 
S. IjOgs and Logging <S=53 — Sales of Standij^q Timber — Removal. 

A deed to ail standing timber on certain land m South Carolina of a 
speclfied size reserved to the grantor the right to use timber for ordlnary 
plantation purposes, but provided that this should not include the right 
to clear the land, and provided that the grantee should hâve eight years 
In which to eut and remove the timber, and that, if it was not eut and 
removed within that time, it should hâve such additional tlme as might be 
desired for cutting and removing it, and in such case should pay Interest 
on the original purchase price year by year in advance. The grantor was 
to pay ail taxes on the land and timber. It was the mutual understand- 
ing that the cutting was to commence within eight years, and that, if the 
timber was not ail eut ofC within that time, the grantee should hâve such 
additional time as was necessary to eut off the remaining timber, and that 
the grantor wanted to clear the land and open it to cultivation. Held, 
that the deed did not give the grantee an indeflnite time to remove the 
timber, but only the tlme fixed, with a reasouable extension thereof to 
complète the cutting and removal; and hence it was not entitled, in a 
suit, to enjoin the removal of the timber by one of the grantor's heirs 
claiming under a deed from the other heirs to a decree exteuding the 
period for removing the timljer 25 years, especially in vlew of the burden 
whieh this would place on the owners of the land, the lack of mutuality 
in the contract which gave the grantee the option of paying interest aud 
obtaiiiing an extension or stopping payment and leaving the owiier with- 
out remedy, the uncertainty in the terms of the contract, aud the im- 
practicability of enforciug the contract by reason of the inability to dis- 
tiusuisU at the expiration of 20 years between timber covered by tbe cou- 
tract and timber not so covered. 
[Ed. Note — For other cases, see Logs and Logging, Cent. Dig. §§ 6-12 ; Dec. Dig. <g3:>3.} 

«Ê=3For other cases see same toplo & KEY-NUMBBR in aU Key-Numbered Digests & Indexe» 
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4. LOGS AND LOGGING lS=>3 — SaLES OF STANDING TiMBBK EQUITABLE RE- 
LIEF. 

Where the eutting and removal of the timber was not commenced within 
the eight years, the court would not grant a reasonable time thereafter to 
eut and remove it, but would leave the grantee to its remedy of law, 
especially where it appeared that the owners of the land were solvant. 

[Ed. Note. — For other cases, see Logs and Logging, Cent Dig. §§ 6-12 ; 
Dec. Dig. <S=>3.] 

6. Logs and Logging <S=>3 — Sales of Standing IIimbeb — Construction or 

CONIRACT. 

In construing deeds to standing timber, the Intention of the parties 
should be ascertalned and enforeed as in the construction and enforce- 
ment of other contracts. 

[Ed. Note. — For other cases, see Logs and Logging, Cent Dig. §§ 6-12 ; 
Dec. Dig. <S=53.] 

6. Logs and Logging <S=»3 — Sales of Standing Timbeb — Construction of 

contbact. 

A grant of standing timber, whlle executed in respect to the grant, is 
executory wlth respect to the eutting and removal of the timber. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. §§ 6-12 ; 
Dec. Dig. <S=»3.] 

7. Specific Performance <S=>120 — Evidence — Parol Evidence. 

While, In the absence of fraud or mistake, paroi évidence is not com- 
pétent to contradict or alter a written contract, when specific performance 
is sought the court may hear évidence, in order that it may be in pos- 
session of every fact and circumstance attending the negotlation and exé- 
cution of the written agreement, to enable it to so mold its decree, that 
justice and right may be awarded. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
384-386; Dec. Dig. <S=5l20.] 

In Equity. Bill by the Crown Orchard Company, Incorporated, 
against William H. Dennis and others, for an injunction, etc. Bill dis- 
missed. 

The bill, ans«er, and proofs make the foUowing case: 

The complainaut is a corporation created and organized February 19, 1912, 
under the laws of the state of Virginia, with a maximum capital stock of 
$15,000. Its principal office is at Crozet, Albemarle county. Va. "The pur- 
poses for which It is formed are to aequire, hold, lease, manage, operate, 
develop, cultivate and control real estate, improved and unimproved, and 
the appurtenances thereto ; to grow orchards of ail kinds, nursery stock, gên- 
erai farm products, live stock and poultry ; to aequire and operate plants for 
the manufacture of clder, vinegar, canned goods and ail by-products of fruit, 
vegetables and farm products ; to build and operate warehouses, storage hous- 
es and eellars of ail kinds ; to coustruct, maintain and rent any other build- 
ings, either on lands owned by the company, or on the property of others for 
the betterment of its property, or any part thereoi: ; to buy and sell timber 
and lumber of ail kinds ; to manufacture barrels, crates, boxes or any other 
articles that may be necessary or convenient in the conduct of the fore- 
going business ; to sell nursery stock, orchard, mill, farm and manufactured 
products ; to act as agent for others for the sale of any or ail of the above 
goods and property and to buy and sell any and ail articles of Personal prop- 
erty and merchandise, and to transact ail business and to do ail other things 
incidental thereto, which may be necessary and convenient in the judgment of 
the board of directors for the purpose of the company." It is also given 
Power to borrow money, issue its bonds therefor, and exécute mortgages and 
deeds of trust to secure the same. Certificate of Incorporation, PlaintifC's 
Exhibit 5. The défendants are résidents and cltizens of the Eastern District 

£=3Far other cases eee same topic & KEY-NUMBER in aU Key-Nuœbered Digests & Indexes 
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of the state of South Oarolina. The amount in eontroversy, exclusive of in- 
terest and cost, exceeds the suni of $3,000. 

On May 5, 1903, K. J. Dennis, the aucestor and predecessor in title of 
défendants, belng seised in fee of a tract of land, lylug and beiug situate in 
Bei'kley county, S. C, Icnown as "Fair Springs,'' upon whlch he then re- 
sided, containiug 6C0 acres, together with his wife, A. H. Jennings, executcd 
a deed to Freeman S. Farr, trustée, lu which he conveyed to said Farr, 
trustée, his heirs, executors, administra tors, and assigns, in considération of 
the sum of $1,500, "ail the timber of every kind and description, both stand- 
ing and fallen, of ten Inches stump dlameter and upwards, twelve Inches 
from the ground at the time of cutting," on said tract of land, reserving the 
timber "on five acres immediately around dwelling house." He also re- 
served "the right to use any timber from the said tract for ordinary plan- 
tation purposes connected with the said land ; thls réservation, however, not 
to inelude the right to clear the said land or any of it." By said deed 
was granted to Farr, trustée, "a permanent right of way 62 feet wide upon 
and across the tract or tracts of land described as aforesaid and ail con- 
tiguous land, to be selected and located by the said iiarty of the second part, 
his heirs, executors, administrators, or assigns, wheuever and wherever so de- 
sired. to be used for a permanent railroad, or tramway, or for any permanent 
branch railroad or tramway, together with the following exclusive rights and 
privilèges to be exercised at any and ail times during the continuance of 
this contract, at the pieasnre of the said party of the second part, his 
heirs, executors, administrators, aud assigns. namely, to enter freely upon 
said above-described tract or tracts of land," etc. The purposes for which 
thèse eascments are granted are to locale and establîsh rights of way over 
said land and contiguous lands, for iugress and egress at any and ail times 
for men. teams, and vehicles ; to eut and maJce roads over said lands : to 
build, construct, maintain, and operate railroads, tramways, cart and wagon 
ways, across said lands, on such routes as may be selected by said second 
l'arty; to cstablish and maintain stables and other tixtures or buildings on 
said land ; and to do any and ail things that may be necessary or con- 
v(M)ie!it for the cutting, haiidling, hauiing, and removing of the timber, as 
aforesaid, from the aforesaid tract or tracts of land, and for the transporta- 
tion of any other timber and articles, of every kind and description, that the 
second party may désire to transport over the said roads, or any of them. 
The right aud power is also given to eut such small timber from the land 
as the party of the second part may, in his judgment, deem necessary to 
build and operate the railroads, tramways, buikîings, flxtures, and struc- 
tures during the continuance of the contract, or with the right to remove ail 
such railroads, tramways, etc. Following the habendum clause in the deed 
is a covenant of warranty. 

"Second. That the said parties of the second part, his heirs, executors, ad- 
ministrators and assigns, shall hâve, and the same is hereby granted to 
them, the period of eight (8) years, beginning from the date hereof, in which 
to eut and remove said timber from the said land, and that in case the said 
timlier is not eut and removed from said land before the expiration of said 
period, then that the said second party, his heirs, executors, administrators 
or assigns, shall hâve such additional time as may be desired for cutting and 
removing said timber, but in the last-mentioned event the said second party. 
his heirs, executors, administrators, or assigns, shall, during the extended 
period, pay interest on the original purchase price above mentioned, year 
by year, in advanee, at the rate of six per cent, per annum." The owner of 
the land further eovenants that he will pay ail taxes now due, or that may be- 
come due, on said land and timber, and upon his failure to do so the party 
of the second part may do so and hâve a lien on the land therefor. "Ail eov- 
enants, stipulations and agreements herein assumed, or undertaken by either 
party to this contract, shall be blnding upon their respective heirs, executors, 
administrators or assigns, and ail beneflts and advantages herein provided 
for, either of the said parties, shall accrue to their respective heirs, executors, 
administrators or assigns, as the case may be." The deed is slgned by the 
grantors and grantee, and duly proven and registered. 
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On September 23, 1904, the said Freeman S. Farr, trustée, conveyed and 
assigned the tlmber conveyed in said deed, together with the timber on GS 
other tracts, to the Oneida Timber Company, a corporation created by and 
organized under the laws of South Carolina. He also transferred ail such rights 
of way, etc., and "rights to time for reinoving such timber, or any of It, and 
rights to extend sucli time," to said timber company. It Is recited in said 
deed that said Freeman S. Farr held said timber as trustée and conveyed 
the same to said company by way of executing the trust. 

On June 30, 1910, the Oneida Timber Company conveyed said timber, to- 
gether with a large number of other tracts of standing timber, to the Midland 
Timber Company, a South Carolina corporation. Whlle the language of this 
deed is not so expllcit in the description of the right to the time granted 
and extension thereof transferred, it may be taljen as sufficient for the pur- 
pose of vesting in the grantee ail of the rights in that respect, owned by, or 
vested in, the grantor. 

E. J. Dennis died Intestate prlor to the 29th day of April, 1911, leavlng his 
wlfe, the défendant A. H. Dennis, to whom, together with his children, the 
other défendants, the land, upon whlch the timber convej'ed was standing,' 
descended. No portion of said timber having beoii eut or removed on or prior 
to said 29th of Aprîl, 1911, the Midland Timber Company, by R. L. Montagne, 
its gênerai manager, delivered to défendants "E. J. Dennis and his two sisters 
and mother (A. H. Dennis) and brother" a paper wrlting (Défendants' Ex- 
hlblt 1), In whioh the exécution of the said deed to Freeman S. Farr, trustée, 
is recited, and that by sundry mesne conveyances ail of the timber rights, 
rights of way, privilèges, and easenients had been conveyed to said Midland 
Company and recitlng further that: "Whereas the said Midland Timber 
Company desires to exercise Its rights under the said deed to extend the time 
in which to eut and remove the said timber, and to use and enjoy the afore- 
sald timber rights, ways, privilèges and easoments according to the terms of 
said deed of conveyaiice for a period of twenty-five years. That said Midland 
Timber Company notifled the said parties, owners of said land, "that, it de- 
sires twenty-five years additional time, after the uth day of May, A. D. 1911, 
within which to eut and remove said timber and to use and enjoy the said 
timber rights, ways, privilèges and easements, during which extended period, 
or so much of the same as niay be used for such purposes, it hereby agrées 
and binds itself, its successors and assigns, to pay interest at the rate of six 
per cent, annum, year by year, in advance, on the original purchase priée of 
fifteen hundred dollars, as provided in and by the said deed, and in pur- 
suanee thereof it hereby tenders and offers to pay to the said A. H. Dennis 
indlvidually and * * • heirs at law of the said B. J. Dennis, Sr., de- 
ceased, the sum of ninety dollars (said sum being six per cent, on the orig- 
inal purchase priée of fifteen hundred dollars) for the flrst year of said 
period of twenty-five years; that is to say, from the 5th day of May, 1911, 
to the 5th day of May, 1912. It is, however, expressly understood that this 
notice of the intention and purpose of the said Midland Timber Company to 
extend the time within which to eut and remove the said timber and use and 
enjoy the said timber rights, ways, privilèges and easements, as aforesaid, is 
not intended, nor shall it be taicen, to lirait, in any manner whatever, the 
grant in fee simple of the permanent and exclusive right of way as Is set 
out in the aforementioned deed of conveyance executed by E. J. Dennis, Sr., 
and A. H. Dennis to Freeman S. Farr, trustée." The défendants refused 
to accept said tender, claiming that the period for cutting and removing said 
timber expired on May 5, 1911. There is évidence tending to show, but con- 
tradicted by défendants, that on May 5, 1911, the Midland Timber Company, 
by its gênerai manager, tendered to défendants the interest on the sum of 
$i,500, which was refused. Défendants do not deny that they cl.almed, an(? 
hâve at ail times clalmed, that the time for cutting and removing the timber 
expired May 5, 1911. No further tender was made by the Midland Timber 
Company. On June 28, 1913, the Midland Timber Company executed to com- 
plalnant, the Crown Orchard Company, a deed recitlng a présent considération 
of "fifty-eight thousand six hundred and fort.v-two and ""/loo dollars to It, 
in hand pald, at and before the seallng and dellvery of thèse présents, by 
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the Crown Orchard Company, Inc.," conveying to complainant the timber, 
tiiiiber riglits, etc., on seven tracts of land, aggregating 7,000 or 8,000 acres, in- 
cluding the land upon which the timber in controversy, conveyed by Dennis 
to Farr, trustée, is situate. No part of tlie recited considération was paid ; 
there was an agreenient by whicli tlie Crown Orcliard Company was "to pay 
for tlie timber as eut." The timber on the Dennis land was estimated, by com- 
plainant's witness, on September 2, 1909, to be of the value of $4,850. 

The blU was flled herein January 28, 1914, and at that time complainant 
paid to the clerk of this court, in légal tender, $270, and on May 5, 1914, 
$90, which is held by him in the registrj' subjeet to the order of the court. 
Complainant owns no land in South Carolina, and no other timber than that 
conveyed in the deed above mentioned. It owns several hundred acres of 
Orchard land in Albemarle county, Va. Complainant's président was told. 
before taking the deed, that défendants "refused the tender of the extension 
money." Neither the Midland Timber Company nor complainants hâve ever 
operated a mill nor engaged in cutting timber — never made any effort to eut 
défendants' timber. The évidence shows that the Atlantic Coast Line Railroad 
Company runs within a quarter of a mile of the Dennis land. About 300 
or 400 acres of the Dennis land is capable of belug cleared and cultivated. 
The timber "is easy to get out — could be eut in one year — with small mill." 

On December 24, 1913, the défendants, other than W. H. Dennis, executed 
a deed to said W. H. Dennis, conveylng the standing timber of the "Pair 
Springs" tract for a recited considération of $2,000, giving to hlm the period 
of four years within which to eut and remove same. Défendant W. H. Dennis 
entered upon said land, and placed a small mill thereon, and began cutting 
the timber, and was so engaged when enjoined by an order of the court in 
this cause. The testimony in regard to other matters is more or less eon- 
flicting. 

Montague & Montague, of Richmond, Va., L. D. Lide, of Marion, S. 
C, and Octavus Cohen and Smythe & Visanska, ail of Charleston, S. 
C, for complainant. 

W. P. Pollock, of Cheraw, S. C, and B. A. Hagood, of Charleston, 
S. C, for défendants. 

CONNOR, District Judge (after stating the facts as above). The 
case was argued both orally and upon very full briefs by counsel for 
both parties ; in view of the far-reaching effect of the final resuit upon 
yaluable property rights, and the conflict found in decided cases and 
judicial opinion, I hâve given the several phases of the case very care- 
ful considération. The historical development of judicial thought re- 
garding sales of standing and growing timber, wherein an immédiate 
removal was not contemplated by the parties, is interesting, but not at 
ail times uniform. The décisions of the courts, expressing such judicial 
opinion, hâve been more or less modified to meet modem condition.s 
surrounding such sales, the development of the milling business, and 
seeking to give effect to the intention of the parties. 

[1] In the investigation of decided cases, care must be had to as- 
certain whether they are actions at law or suits in equity. It will also 
be observed that in many cases found in modem reports the courts 
hâve, under the Code Procédure, administered both légal and équitable 
remédies in the same action, whereas this court is compelled to observe 
ihe distinctions prescribed by the fédéral Constitution and statutes re- 
specting actions at law and suits in equity. This court,, si tting in equity, 
can take jurisdiction only when there is no plain, adéquate, and com- 
plète remedy at law. Rev. St. § 723; 4 Fed. Stat. Ann. 530. The ju- 



CEOWN OKOHAED CO. V. DENNI8 521 

rîsdiction of this court cannot be enlarged or extended by state stat- 
utes or procédure. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 
L. Ed. 358. The relevancy of thèse principles will appear as we pro- 
ceed with the development of the case. Plaintiff rests its right to re- 
lief in equity upon certain propositions clearly stated and forcibly ar- 
gued. 

[2] 1. In construing the terms of the deed and its several parts, the 
construction of deeds containing the same, or essentially the same, 
terms, by the court of South Carolina, must be foUowed by this court. 
This proposition is correct, subject to certain Hmitations, where it is 
shown that the courts of South Carohna hâve adopted a rule of con- 
struction appHcable to the deed upon which plaintiff relies. 

[3^ 4] 2. In South Carohna it is held that a conveyance of standing 
timber, without condition, vests the absolute title to the timber in the 
grantee, and the courts will not read into such deeds an intention on the 
part of the parties that the timber is to be eut and removed in a reason- 
able time, but the grantee bas, in such cases, an indefinite time to eut 
and remove the timber. "This," it is insisted, "is settled in South Caro- 
lina." 

To sustain this proposition, plaintiff relies upon the décision in 
Knotts V. Hydrick, 12 Rich. (S. C.) 314, and Wilson Lumber Co. v. 
Alderman, 80 S. C. 106, 61 S. E. 217, 128 Am. St. Rep. 865. It there- 
f ore becomes necessary to examine thèse cases. Knotts v. Hydrick was 
an action at law. Wilson Lumber Co. v. Alderman was a civil action in 
the nature of a suit in equity, seeking an injunction, by the grantee of 
ihe timber, against the owner of the land, restraining him, or his sub- 
séquent grantee, from cutting the timber. The décision was rested 
clearly and solely upon the authority of Knotts v. Hydrick. Conceding 
to thèse décisions their full authoritative value, défendants insist that 
they do not apply to or control the décision of the instant case, because, 
in the deed from Dennis to Farr, trustée, a time is fixed within which 
the timber is to be eut and removed, and that the distinction between 
cases in which such limitation is found and those in which there is no 
such limitation is recognized by the Suprême Court of South Carolina. 

In Plagier v. A. C. Lumber Corporation, 89 S. C. 328, 71 S. E. 849, 
the Hydrick and Wilson Lumber Co. Cases were relied upon by the 
défendant. In that case the timber "12 inches stump diameter, and up- 
wards, 12 inches from the ground at the time of the cutting, now stand- 
ing and being upon the land described," was conveyed. The deed con- 
tained a clause giving to the grantee a time limit of ten years from the 
time the grantee began cutting and removing the timber, with an ex- 
tension clause "from year to year" by paying 6 per cent, interest eacb 
year on the purchase price. The learned judge, writing for the court 
said : 

"It will be uoted that neither in the case of Knotts v. Hydrick nor W"ilsoi> 
Lumber Co. v. Alderman was there an attempt made In the deeds to limit 
the right of the owner of the timber to any given period of removal, * * =■ 
and ail this court held was that, in the absence of such limitation upon the 
right of removal, such right of removal continued to esist in the owner of the 
timber. In other words, the deeds under construction failed to show, by any- 
thing on their face, any intention on the part of the parties thereto of limiting 
the right to remove" 
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In the Plagier Case the court found, upon the face of the deed, that 
the parties had made "an attempt to limit the time in which removal 
can be made." It is further said : 

"It is enough to say that the words used in tlae contract were absent in 
Knotts V. Hydi'ick and Wilson Lumber Co. v. Alderman ; nor were any pro- 
visions of similar iuiport f oimd In either of those cases ; and we are there- 
fore of opinion tliat they do not control the case now under considération." 

The judge proceeds to discuss the question as to the construction of 
the deed then before the court as open, and "to examine the authori- 
ties as to what the law is." He begins an examination of the contract 
for— 

"what light it gives as to the intention of the parties, for in the last analysis 
tlieir intent is the controlling factor in the construction of the deed, pro- 
vided the instrument furnishes the évidence of the intent ; and hère it is to 
be borne in mind that, whilst the deed in the words used is at flrst such 
words as ordinarily convey a fee-simple title, the deed is signed by both the 
grantor and grantee, and the reason for this lies in the fact that the parties 
inteuded to bind each other to certain obligations ; upon the grantor, the 
passing of title to the grantee, and upon the grantee, not only the right to 
reuiove, but, in a qualified sensé, the duty also of so doing. A time limit 
* • • was evidently in contemplation." 

After discussing the contention of the défendant, he says: 

"So it would foUow thnt tbere would be nothing to prevent the grantee 
from indeflnitely holding the land in its original condition ; * * * and in 
the meantime the land wouXâ remain incumbered and unflt for cultivation. 
And during this long period the grantee was to pay taxes, not only on the 
land, but on the timber as well. Was this contemplated by the parties? We 
think not. Some lesser period of time must hâve been in the minds of the 
grantor and grantee. WJiat this lesser period was the agreement fails to 
show. What rule does the law supply in such a case?" 

After discussing a number of decided cases from other jurisdictions, 
ihe conclusion is reached : 

"That both by the inhérent reason of the thing, as well as by authority, the 
true rule is that wherever it is apparent in a contract that the parties had 
in View some time for the commencement of the removal of the timber, which 
intent was not embodied in the terms of the contract, that the law will pré- 
sume and will enforce that such commencement of the removal of the 
timber shall be within a reasonable time from the date of the contract." 

This décision points out clearly the distinction between the terms of 
the deed in that case and in Hydrick and Wilson Lumber Company 
Cases, and states that thèse cases are not controlling authorities in 
cases where the terms of the deed or contract indicate an intention to 
place a time limit on the right of removal — that in such cases a reason- 
able time will be given for removal. 

The principle or rule of construction announced in the Flagler Case 
is uniformly approved and applied in every other case which has come 
before the Suprême Court of South Carolina, with the single exception 
of Timber Co. v. Prettyman, 97 S. C. 247, 82 S. E. 484. This case will 
be examined and its authoritative value considered later on. 

In McClary v. Atlantic Coast Lumber Co., 90 S. C. 153. 72 S. E. 145, 
the extension clause in the deed is in the identical terms found in the 
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Dennis deed. It is expressly held, upon the authority of the Plagier 
Case, that : 

"Such deed, though a valid conveyance of the fee, passed a qualiSed or 
determlnable fee only; the grantee or hls assigns being required to coin- 
nience the removal of the tiniber within a reasonable time, as viewed by the 
parties when the contract was signed." Atlantic C. L. l/uwber Corp. v. 
I.itchfield, 90 S. C. 363, 73 S. E. 182; MeSwain v. Atlantic Coast Luniber 
Corp., 96 S. C. 155, 80 S. E. 87. 

The décisions of the South Carolina Court are, as I understand them, 
in harmony with those of a large majority of other courts. The au- 
ihorities are collected and discussed in Young v. Camp. Mfg. Co., 110 
Va. 678, 66 S. E. 843. Among the cases cited by the learned président, 
writing for the court, may be noted, as of spécial application, MacRae 
V. Stillwell, 111 Ga. 65, 36 S. E. 604, 55 L. R. A. 513 ; Adkins v. Huiï, 
58 W. Va. 645, 52 S. E. 773, 3 L. R. A. (N. S.) 649, 6 Ann. Cas. 246; 
Hill V. Hill, 113 Mass. 103, 18 Am. Rep. 455. The conclusion reached 
by the court is clearly thus stated by Judge Keith : 

"Looking to the whole deed^and ail of its provisions must be considered 
in order to arrive at its proper constrwetion — we are of opinion that It was 
not the intention of the parties to give an absolute and uuconditional title 
to the timber, but only such as was eut and removed within the time limited 
i)y the deed, and such extensions thereof as the grantee was entitled to de- 
uiand upou a fair construction of the deed, or as might be agreed upon be- 
tween the parties." 

The language of the deed under considération in that case was very 
similar and in essential respects identica! with that found in the deed 
from Dennis to Farr, trustée. Judge Keith calls attention lo the "in- 
cidental rights" which passed under the deed creating burdens, ease- 
ments, and privilèges which he says "impose such burdens upon the 
land of the grantors as greatly to diminish, if not indeed to destroy, its 
value." The learned counsel for complainant vigorously attacks the 
soundness of this décision, insisting that it violâtes the principles of 
the common law, and that the learned court "fell into error" by treating 
the deed as a transfer of personal property, following the décisions of 
courts which hold that standing timber is personalty. The well-consid- 
ered discussion of the authorities and the principles involved create, in 
my mind, the conviction that the learned judge, with his uniform care 
and thoroughness of investigation and considération, did not fall into 
the error suggested. There is nothing in his language to indicate that 
he overlooked the almost uniform holding of the courts that standing 
and growing trees were real estate. It is true, as said by the learned 
counsel, that from the time of Lord Coke, in Liford's Case, 11 Coke, 
46, courts hâve held that a conveyance or réservation of standing trees, 
with no limitation as to the time within which they should be removed, 
conveyed or reserved the trees and an interest in the soil sufficient for 
their growth, etc. 1 Washb. Rev. Prop. 16. Such was the holding in 
Knotts v. Hydrick, supra; Robinson v. Gee, 26 N. C. 186; Baxter v. 
Mattox, 106 Ga. 347, 32 S. E. 94; and many other cases cited in the 
well-prepared briefs of counsel. 

It is manifest that, while judges so held, they recognized the fact that 
practical difficulties were presented in working eut a practical reraedy 
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for enforcing the right. This is illustrated by the process of reason- 
ing resorted to by the court in Robinson v. Gee, supra. A réservation 
in fee simple was made of "ail the sawmill, pine timber on the land 
standing and being, or which may hereafter stand or be on the said 
land," or any part thereof, with fui! and absolute privilège of egress 
and regress in and upon the said land at ail times, for the purpose of 
cutting or taking away the said reserved timber. The court said that : 

"Wtieii any of tlie trees and saplings by full growth became timber, lit 
to be used. at the sawmill, then there would be a cesser of estate in tbose 
ti'ees, by the owner of the land, and a use In the timber trees would sprinir 
up and vest in him, whoever he was, who eould deduce hls title uuder the 
said réservation, with a perpétuai license to enter and eut and carry away 
the timber." 

This was an action at law. It is quite impossible to reconcile many 
of the décisions found in the adjudged cases and much of the reason- 
ing on which they are based. 

[5] It can, however, be safely said that, in the construction of timber 
deeds, the courts hâve adhered to the elementary principle that the inten- 
tion of the parties should be ascertained and enforced, as in the construc- 
tion and enforcement of other contracts. It is equally well settled that, 
where an indication of intention to limit the time within which the tim- 
ber was to be eut and removed was found, and the period for cutting and 
removing was uncertain, the court would infer that both parties intended 
that it should be done in a reasonable time, and in this I understand the 
South Carolina court is in harmony with the uniform current of judicial 
opinion. Complainant insists that, conceding this to be true, a time 
limit is fixed by the terms of the deed in this record (that is, "as long 
as may be desired"), and that this language has been held by the Su- 
prême Court of South Carolina to give to the grantee of the timber the 
right to fix the time, which right the court cannot control. To sustain 
this contention, it relies upon the recently decided case of Midland Tim- 
ber Co. V. Prettyman, 97 S. C. 247, 81 S. E. 484. The learned counsel 
stresses the language of the court: "When the parties speak for thera- 
selves, the court cannot imply." Défendants urge upon the attention 
of the court the peculiar facts in, and history of, this case, insisting that 
it does not constitute a rule of property binding upon this court in the 
disposition of this case. The record, which has been filed by counsel, 
discloses the following facts : The Atlantic Coast Lumber Company 
took from Mrs. Heape, the owner of a tract of land, a deed for the 
timber, the terms of which, in respect to the description of the timber, 
was the same as in the deed from Dennis to Farr, trustée. The period 
fixed for cutting and removing the timber was ton years, with an ex- 
tension clause in the identical language found in the Dennis deed. The 
Midland Timber Company acquired the title and rights of the Atlantic 
Coast Lumber Company. At the expiration of the ten years, no tim- 
ber having been eut or removed, the timber company made a tender 
of the interest on the purchase price, giving notice that ten years' ad- 
ditional time to eut and remove the timber was desired. This was re- 
fused. Repeated tenders were made, with like refusais on the part of 
the owner of the land. The Midland Timber Company entered into 
a contract to sell, and Prettyman to buy, the timber and rights claimcd 
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under the deed from Mrs. Heape. The timber company tendered a 
deed to Prettyman, demanding the purchase priée, the payment of which 
was refused, upon the ground that it was not entitled to the extension 
of time demanded or to any extension. The Midland Timber Company 
and Prettyman submitted the question to the court, in an action without 
controversy, upon an agreed state of facts. The circuit court held that 
the title of the timber company was vaHd and adjudged that Prettyman 
exécute the contract by taking the deed and paying the purchase mon- 
ey. From this judgment Prettyman appealed. The Suprême Court, 
without deciding the question presented upon the record, remanded the 
case with instruction to make Pearson, the then owner of the land, a 
party to the record. This being done, the controversy was submitted 
to Judge Spain, who rendered a decree for the plaintiff, and this, upon 
appeal, was affirmed; the Chief Justice, for a majority of the court, 
adopting Judge Spain's opinion without discussion, Justices Hydrick 
and Fraser concurring. Mr. Justice Watts dissented. Judge Spain's 
decree does not mention, or in any manner refer to, the rights of Pear- 
son, the owner of the land; he simply directs that Prettyman pay the 
purchase money and accept the title. While Judge Spain was of the 
opinion that the language of the deed was unambiguous and left no 
room for an implication that the parties intended to limit the time "de- 
sired" to "a reasonable time," yet he is equally explicit in finding that 
the time demanded was reasonable ; hence the decree may be sustained 
upon that finding, although it would not seem that he so intended. It 
is probable that as Pearson, the owner of the land, was party to the rec- 
ord, noted exceptions to the decree, and joined in the appeal, he would 
be bound by the decree, although it makes no référence to his rights. 
With ail possible déférence, I am unable to interpret the décision as a 
departure from the principle announced in the Flagler and other cases, 
enf orcing the reasonable time rule when the deed indicates such to hâve 
been the intention of the parties, although the language of Judge Spain, 
adopted by the court, is capable of such construction. Conceding pro 
hac vice that the décision in Prettyman's Case is the last déclaration of 
the law of that case, by the Suprême Court of South Carolina, and giv- 
ing to it its full authoritative value, I am of the opinion that it is not 
controlling authority in this court upon the pleadings and proofs before 
me. Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359. 
It will be observed that Judge Spain says that the extension clause, in 
the deed before him, identical with that in the Dennis deed, upon the 
authority of Alderman v. Wilson, 71 S. C. 64, 50 S. E. 643, "conf erred 
a privilège or option, and did not afifect the rights which had already 
been granted." 

The deed before the court in Young v. Camp, supra, was, in respect 
to the extension clause, in the identical language as in the deed in this 
record. Judge Keith says, in respect to the effect of this language: 

"There seems to be a little dlversity among the cases, most of them hold- 
ing to the efCect that the purchaser has no title to any timber which is not 
tut [and removedl at the expiration of the time specified therefor, although 
a very few hold that the title to the timber in such case is stlll In the pur- 
chaser, but that the right to enter for the purpose of cutting and removing 
it is lest thereby " 
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The court of West Virginia, in Adkins v. Huff, supra, after discuss- 
ing the several lines of thought on this question, says : 

"By the great weight of authority, it Is determined that no right or title 
exista in the grantee after the expiration of the time specified in the deed 
or contract." 

The court, in the Camp Case, supra, held that, upon a fair construc- 
tion of ail the parts of the deed, the défendant was entitled to a rea- 
sonable time, after the expiration of the fixed period, to eut and remove. 

[6] It is uniformly held that, while the grant of the trees, coming 
within the description, vested a présent interest in that respect, the 
contract is executed ; but, in respect to the period fixed for removal 
and the extension of such time, the contract is executory. Bunch v. 
Lumber Co., 134 N. C. 116, 46 S. E. 24. This is, of necessity, the cor- 
rect interprétation of the contract, giving to it a twofold character. 
In respect to the grant of the timber, nothing further remains to be 
donc by either party; in respect to the cutting and removal within 
the time fixed, if free f rom ambiguity, the license is irrévocable ; in 
respect to the extension of the time, when the grantee is to pay an 
additlonal amount, as in this and many other cases, interest on the 
original purchase money, it is executory — an option on the part of the 
grantee to pay the interest and a promise on the part of the grantor, 
upon his doing so, to extend the time. When the terms of the con- 
tract in regard to the time of extension are uncertain, the court will in- 
fer that the parties intended that the timber shall be eut and removed 
in a reasonable time ; and this is a mixed question of law and fact, 
usually to be decided by the jury, in the light of compétent and rel- 
evant testimony. 

We are thus brought to the considération of the facts disclosed in 
the record. Complainant prays that the court enjoin défendant W. 
H. Dennis, who is the only one of the défendants interfering with or 
cutting and removing the timber. It is not alleged, nor is there any 
suggestion, that the other défendants hâve eut or removed any timber, 
or threaten to do so. As to them, neither the allégations nor proof 
show any equity for injunctive relief. The only decree which can 
be asked against them is that they specifically perform the executory 
contract of their predecessor in title. If complainant is entitled to 
this decree, it follows that défendant W. H. Dennis, who justifies 
under the deed from his codefendants, should be enjoined from con- 
tinuing to eut and remove the timber. While there is no spécifie 
prayer for spécifie performance as against the défendants, under the 
gênerai principles of equity pleading and practice, the prayer for gên- 
erai relief entitles the complainant to such relief as, upon the proofs. 
it shows itself entitled. The witnesses were examined before me oral- 
ly, and the merits of the controversy fully disclosed. 

[7] While it is elementary that, in the absence of allégations of 
fraud or mistake, paroi évidence is not compétent for the purpose of 
contradicting or altering a contract, reduced to writing, it has been well 
settled, since the décision by Sir William Grant, M. R., in Woolam v. 
Ilearn, 7 Ves. 211, 2 L. C. Eq. 410, that: 



CEOWN OKCHAKD CO. V. DENNIS 527 

"When equity is called upon to exercise Us pecullar jurlsdiction by decree- 
ing spécifie performance, tlie party to be charged is let in to show that, iiiider 
the eircumstances, the plaintiff is net entitled to hâve the agreement speciiical- 
ly performed." Bispham, Eq. 381. 

This is not upon the theory that, in such cases, the court reforms 
the written agreement or corrects the mistake, although it is within its 
power, and is sometiraes done, and spécifie performance of the agree- 
ment, as ref ormed or corrected, decreed. The true ground upon which 
the paroi testimony is admitted, on the part of the défendant, is that 
spécifie performance not being a matter of absolute right but of sound 
judicial discrétion, the chancellor should be in possession of every fact 
and circumstance attending the negotiation and exécution of the writ- 
ten agreement, to enable him to so mold his decree that justice and 
right be awarded. 

"When the terms of a written contract hâve been ambiguous, so that, 
adopting one construction, they may reason!nl)ly be supposed to hâve an 
efCect which the défendant did not eontemplate, the coui-t has, upon that 
ground only, refused to enforee the agreement." Note to Woolam v. Hearn, 
supra. 

The well-settled principles by which courts of equity are governed, 
in enforcing spécifie performance of executory contracts, is recognized 
and enforced by the courts of South Carolina. The récent décisions 
upon this question are cited by Mr. Justice Watts in his dissenting 
opinion in Timber Co. v. Prettyman, supra. Marthinson v. McCutch- 
en, 84 S. C. 256, 66 S. E. 120. See, also, Rexford v. Southern Wood- 
land Co. (D. C.) 208 Fed. 295, where the South Carolina cases are cit- 
ed : Bispham's Eq. 371 et seq. 

The imcontradicted évidence in this record shows that, at the time 
of niaking the contract and signing the deed, Gen. Dennis and Mr. 
Boatwright, who represented Mr. Farr, after examining the property, 
"discussed the matter fully as to how long they should hâve to get this 
timber off of the land ; and it was clearly understood that they should 
hâve eight years, and, if ail of the timber was not eut ofï the property 
before the expiration of eight years, that they should hâve such addi- 
tional time as was necessary to get off the remaining timber." They 
were to commence cutting within eight years. That was the mutual 
understanding. Most of the land on which the timber is standing is 
pine land "very fine pine land." The parties, at the time of making the 
contract, "discussed the question of opening up tlie land to cultiva- 
tion. Gen. Dennis said that he wanted to clear the land. He was 
a farmer as well as a lawyer. * * * Jt ^^s understood that he 
Avanted to open up the land." Gen. Dennis, with his family, resided 
upon the land, about one-third of which was cleared. It appears from 
the record that he had five children. Their âges are not stated ; but it 
appears that they hâve ail reached their majority. The âge of Gen. 
Dennis is not stated, nor are we informed as to the date of his death, 
except that it was prior to April 29, 1911. In ascertaining the inten- 
tion of the parties, in respect to the time within which the timber was 
to be eut, it is necessary to, so far as possible, put ourselves in their 
position, with référence to the subject-matter of the contract, and their 
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relation to ît. From this viewpoint, it is proper to note the terms 
of the deed and contract with respect to the effect their enforcement 
would probably hâve upon the uses to which the land, upon which the 
timber is standing, would be put, and the condition of the family, in 
its relation to the land and the owner. Thèse are ail relevant facts. It 
is manifest that neither of the parties understood that the land was 
being sold, or permanently so incumbered as to practically destroy its 
value for the purpose of dwelling upon or cultivating it. It is im- 
possible to underestimate the efïect upon the value of the land for sale, 
or any other purpose, by the extensive, burdensome, and almost un- 
limited easements upon and rights to its use by the grantees of the 
timber. In the unlimited discrétion of the grantee, or his représenta- 
tives and assigns, the right to use the land viras subject to be practical- 
ly destroyed. If, as the complainant contends, thèse burdens are with- 
out limitation as to time, the owner cannot himself, nor can his gran- 
tee, nor his heir at law, clear an acre of the land, nor could it, at his 
death, with any degree of safety, be divided among his children, or 
made of value to them as dwelling places or for purposes of cultiva- 
tion. He and his children became little more than tenants at suffer- 
ance, with their rights, both in respect to time and extent of the use 
thereof, subject to the uncontroUed and uncontrollable "désire" of the 
grantee and his représentatives or assigns. When we look to the status 
of the parties, it is proper to consider that of both the grantor and 
grantee. It is évident, from récitals in the deeds in évidence, that 
Farr was buying up large quantities of timber in the section of the 
State in which this timber was situate, for the purpose, either by him- 
self or through a corporation, in which he was, or expected to be, in- 
terested, of manufacturing it into lumber. There were very large 
mills at Georgetown, S. C. It is clear that he was not purchasing 
for indefinite holding as an investment. This timber, together with 
timber purchased at approximately the same time and in the same and 
adjoining counties, was, within a few months, conveyed by Farr, trus- 
tée, to the Oneida Timber Company. Is it not an almost irrésistible 
conclusion in the light of the existing conditions, that both parties con- 
templated that the timber would be eut and removed within the time 
fixed and, if necessary, a reasonable extension thereof, to complète 
the cutting and removal? This conclusion is strengthened, if not re- 
moved from the domain of doubt, by the uncontradicted testimony of 
the only living witness to the negotiation and exécution of the con- 
tract, at least the only one introduced. From this viewpoint, the lan- 
guage of Judge Keith is both appropriate and convincing. He says : 

"We cannot think that the grantors ever intended to confer any such right 
upon the grantee ; and that it would be unreasonable to hold that it was 
Intended to confer upon the Camp Manufacturing Company a right to eut 
and remove within a wholly Indefinite period the timber which it had pur- 
chased." Young V. Camp, supra. 

It is uniformly held that, when spécifie performance of an executory 
contract is enforced, "the agreement must be mutual. Its terms must 
be certain and its enforcement must be practicable." Bispham, Eq. 377. 
Measured by either test, the complainant is confronted with difficulties. 
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The grantee and his assigns come under no obligation to pay the inter- 
est "year by year." They may at any time, at their élection, stop the 
payment and leave the owner of the timber without remedy; if the 
timber becomes of less value, or is destroyed by fire, or, for any other 
cause, the complainant does not deem it to its interest to continue the 
payment of the interest, it is under no légal obligation to do so. 

In Marble Co. v. Ripley, 10 Wall. 339, 359 (19 L. Ed. 955), Mr. Jus- 
tice Strong says : 

"It Is a gênerai principle that when, from Personal inoapacity, the nature 
of the contract, or any other cause, a contract is incapable of being en- 
forced against one party, that party Is equally incapable of enforcing it 
specifically against the other." Soloman v. Sewerage Ce, 142 N. C. 439, 55 
S. E. 300, 6 L. R. A. (N. S.) 391. 

The complainant is a Virginia corporation, with but small capital 
stock ; has no property in South Carolina ; is not engaged in cutting 
timber ; has no f acilities for doing so. Défendants are required to pay 
ail taxes both on the land and timber. 

"What is meant by mutuality is that the contract must be of such a 
nature that performance on both sides can be judicially secured." 26 Am. & 
Eng. Enc. 32. 

Taking complainant's expression of its "désire" for time to eut and 
remove the timber as 25 years, would it be reasonable, just, or équita- 
ble to incumber the title of défendants, the heirs of their ancestor, and, 
in ail probability, their heirs, with the burden fixed upon the land by 
the decree which complainants seek ? 

The contract must be certain in its terms. The language of the Den- 
nis deed is uncertain. It is suggested that an unlimited time is given 
or, at best, a time of which complainant is the sole judge. It is next 
suggested that the time is "year by year" ; that is, that, by the payment 
and acceptance of the interest "year by year," the extension is granted 
for the current year. It is, however, in this case said that the agreement 
is to extend for a reasonable time, the extent of which is to be fixed by 
the grantee, at the expiration of the first period of eight years. Adopt- 
ing this view, complainant, at that time, gave notice that it "desired" 
25 years, carefully reserving, however, the right to the easements in 
fee simple, etc. 

Without pausing to discuss the reasonableness of either of thèse 
views, it is sufficient to say that there lurks, in the terms of the contract, 
painful uncertainty. Assuming, however, that thèse difficulties are 
passed, the enforcement by the court must be practicable. The timber 
conveyed is described as "ail the timber of every kind and description, 
both standing and fallen, ten (10) inches stump diameter, and upwards, 
twelve inches from the ground, at the time of cutting." The deed 
bears date May 5, 1903. By what practicable method, at the expira- 
tion of 25 years, is the timber standing on the land at the date of the 
deed to be distinguished and separated from that which has germinated 
since that date is not suggested. What timber the owners of the land 
may, during ail of thèse years, eut and remove, because not included 
in the description, not on the land at the date of the deed, must of ne- 
cessity be equally uncertain. It is expressly provided that he is not te. 
220 F.— 34 
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"clear" any of the land. The length of time required for trees, of 
the various kinds found upon such lands, to grow to the size suitable 
for cutting into merchantable lumber, is dépendent upon various condi- 
tions — the f ertility of the soil, moisture, drainage, seasons, and others 
equally uncertain. 

Without undertaking to speculate in regard to thèse uncertain élé- 
ments, it is manif est that to decree spécifie performance of the contract, 
as interpreted and asked by complainant, would be to introduce élé- 
ments of uncertainty which would insulate and isolate the entire tract 
of land from any valuable or useful purpose during a quarter of a 
century, without a single compensating advantage to its owners. Mar- 
ble Co. V. Ripley, supra, in which, for other reasons, the court ref used 
spécifie performance because it was impracticable — the time during 
which performance was to run ; change in parties ; the f act that the 
court would be called upon to détermine éléments of uncertainty. In 
such cases the parties are left to their remedy for breach of the con- 
tract by an action at law for damages. 

There is, however, another view of this record which is entitled to 
considération. The time fixed for cutting and removing the timber ex- 
pired May 5, 1911. On April 29, 1911, the Midland Timber Company, 
then owner of the timber and timber rights, served written notice on 
the défendants, demanding an extension of 25 years, with a tender of 
the interest, which was refused, and on May 5, 1911, another tender was 
made and again refused ; défendants insisting that the time for cutting 
expired on that day. No further tender was made or action taken by 
the timber company until June 28, 1913, when it executed a deed to 
complainant undertaking to convey the timber and easements. This 
deed recited, in explicit terms, the payment of a large sum of money 
as the considération upon which it was made. In truth nothing was 
paid, nor did complainant come under any obligation to eut any portion 
of the timber at any time. It simply promised to pay for the timber 
"as eut." No tender was made or action taken by complainant until 
January 28, 1914, when this bill was filed and $270 paid into the clerk's 
office for the benefit of défendants. It is of interest to note the pur- 
poses for which complainant was chartered and organized, as set out 
in its charter. It is very doubtful whether, upon a fair construction of 
its charter, the contract with the Midland Timber Company, and the 
contract which it proposes to make under the decree, sought in this 
case, is not ultra vires. It is quite manifest that no such contract was 
in the contemplation of the incorporators at the time of taking the 
charter. The real motive prompting its action is frankly stated by Mr. 
Montague, to secure a standing in this court. 

It is suggested that the décision of the case of Midland Timber Co. 
V. Prettyman, supra, was not anticipated. Without pausing to discuss 
or décide the objection urged by défendants that the transaction is a 
fraud upon the jurisdiction of this court, it is manifest from the ad- 
mitted facts that the complainant does not come into the court with any 
very meritorious claim upon its considération or demand for the exer- 
cise of its extraordinary power to grant either injunctive relief ,or spé- 
cifie performance. It voluntarily comes into a contract after, as it al- 
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leges, défendants had breached its terms, with full knowledge of this 
fact. It claims under a deed containing a récital not true in tact. It 
assumes no obligation either to the timber company or défendants, per- 
mits a year to pass without notifying défendants of its assumed rela- 
tions to them, and then files its bill invoking the équitable power of the 
court. The timber which it claims to own, and for which it has not 
paid a dollar, was worth, September 3, 1909, $4,850. The complainant 
fails to produce the contract with the Midland Company, although re- 
quested to do so. It will also be noted that the défendant the Midland 
Timber Company "owns 186,000 acres of timber land and is still very 
actively in business." The stockholders and officers of the two côm- 
panies appear to be, to a large extent, the same persons. In McCable 
V. Matthews, 155 U. S. 550, 15 Sup. Ct. 190, 39 L. Ed. 256, Mr. Justice 
Brewer says : 

"A decree for the spécifie performance of a contract for the sale of real 
estate does not go as a matter of course, but Is granted or withheld accord- 
ing as equity and justice seem to deniand, in view of ail the circumstanceis 
of the case." 

Among the reasons assigned for refusing a decree was that it was 
"a purely spéculative contract on the part of plaintiff." Bispham, Eq. 
376. 

Without further pursuing the discussion, I am clearly of the opinion 
that in no aspect of the case is the complainant entitled to a decree 
extending the period for 25 years, during_ which it may, as its own élec- 
tion, eut and remove the timber f rom defendant's land, with ail of the 
incidental burdens upon it. Counsel say that, if they are mistaken 
in their interprétation of the contract in that respect, complainant is 
entitled to a reasonable time, and ask the court to fix such time. It is 
true that, in several of the cases cited, the court fixed a time within 
which, after the décision, the grantee was given to eut and remove the 
timber. In the Camp Case, supra, one year was given. The court, in 
some instances, remanded the case for the judge to fix a reasonable 
time. In thèse cases it was manifest that the grantees intended to eut 
the timber; there was no spéculative élément in them. For the rea- 
sons stated, and the further reason that complainant has an adéquate 
remedy at law, by an action for damages, for the alleged breach of the 
contract, and refusai to extend the time, I do not think any further 
time should be fixed by this court. The measure of damages, if plain- 
tiff can make out its case, in an action at law, is clear. Défendants are 
the owners of the tract of land of 660 acres, upon which the timber, in 
1909, was worth $4,850; hence, so far as this record shows, a judg- 
nient would be enforceable against them. It is shown, without con- 
tradiction, that Mrs. Dennis is solvent. I hâve not deemed it neces- 
sary to discuss or décide the controversy in regard to the tender alleg- 
ed to hâve been made by the Midland Timber Company. I am of the 
opinion that, upon the pleadings and évidence, complainant is not enti- 
tled to a decree enforcing spécifie performance. The prayer for a per- 
manent injunction must be denied. 

A decree dismissing the bill at complainant's cost may be drawn. 
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In re DEUTSCHE BROS. 

(District Court, S. D. New York. Februâry 5, 1915.) 

l. Banks and Banking ®=>15 — Insolvejsct — Application of Assets — 
"Bbnefit." 

Under Laws N. Y. 1910, e. 348, § 26, as amended by Laws 1911, c. 393, 
requiring parties engagiug in the business of receiving deposits or maney 
for transmission to présent to the comptroller a surety bond conditioned 
upon tlie faithful holding and transmission of ail money, and in the event 
of the insolvency or bankruptcy of the party, upon the payment of the 
■ full amount of such bond to the assignée, receiver, or trustée for the 
beneht of the persons making deposits or delivering money for transmis- 
sion, where the amount of the bond of bankrupt private bankers had been 
paîd to their trustée in bankruptcy, the trustée could be authorized to 
use a part of such fuiid to save valuable equities in real property of the 
bankrupt, which otherwise might be lost because of the failure to pay iu- 
terost, the relative rights of the spécial class of creditors and the gên- 
erai creditors being properly preserved, as the statute makes no provision 
for the distribution of the fund by the trustée, and the vcord "benefit," 
as used in the statute, is of broad meaning and wide signification. 

[Ed. Note. — Por other cases, see Banks and Banking, Cent. Dig. §§ 12- 
17; Dec. Dig. i@=>15. 

For other deflnitions. see Words and Phrases, First and Second Séries, 
Benefit.] 

2. BANKBUPTcr €=>138 — Banks — Assets — Bond — "Trustée." 

TJnder Laws N. Y. 1910, e. 348, § 2.5, as amended by Laws 1911, c. 393, 
requiring a bond from private bankers conditioned for payment In the 
event of insolvency or bankruptcy to the assignée, receiver, or trustée, in 
case of bankruptcy the trustée in bankruptcy is the "trustée" intended. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent. Dig. §§ 193-204, 20&- 
209 ; Dec. Dig. ©=^138. 

For other définitions, see Words and Phrases, First and Second Séries, 
Trustée.] 

3. Bankruptcy <©=»1oS — Banks — Assets — Bond — Composition — Funds 

available. 

Under Laws N. Y. 1910, c. 348, § 25, as amended by Laws 1911, c. 393, 
the amount of the surety bond of bankrupt private bankers, which had 
been paid to the trustée in bankruptcy, could not be used by the bank- 
rupts in carrying ont a plan of composition aecepted by a majority of the 
creditors, under which they were to reopen their business, turning over 
their net profits to a corporation to be organized under the supervision 
of the superlntendcnt of banks, and which was to exécute notes to the 
creditors, as the bankrupts never had title to such fund, and the trustée 
in bankruptcy did not acquire title through them. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 193-204, 20G- 
209 ; Dec. Dig. ®=>138.] 

In Bankruptcy. In the matter of Deutsche Bros., bankrupts. On 
certificate of the référée, bringing up the question of his power to grant 
an apphcation by the trustée. Matter ref erred back to the référée for a 
conclusion on the merits. 

Samuel Hoffman, of New York City, for creditors. 
Samuel Strasbourger, of New York City, for bankrupt. 

MAYER, District Judge. The bankrupts were engaged in the bor- 
ough of Manhattan, city of New York, in the business of private bank- 

tS=3>For other cases see same tapie & KEY-NUMBER in ail Key-Numbered Digests & Imiexea 
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ing, which was conducted pursuant to a license issued to them by the 
comptroller of the state of New York under the provisions of article 
3a of the General Business Law and acts amendatory thereof and sup- 
plemental thereto. 

Before the issuance of the license to the bankrupts, they, as prin- 
cipals, and the ^tna Accident & L,iability Company, executed and de- 
livered to the comptroller of the state of New York their bond in the 
sum of $100,000 in accordance with the provisions of the act referred 
to, the salient parts of which will be set forth hereinafter. In due 
course, Mr. Richards, the superintendent of banks of the state of New 
York, became trustée in bankruptcy, and thereafter the ^tna Company 
paid to the trustée the pénal amount of the bond, to wit, $100,000. 

Heretofore an order was made by the référée requiring the trustée 
to segregate, and hold in trust for the benefit of persons depositing mon- 
eys with the bankrupts, either for the purpose of transmission to oth- 
ers or for the purpose of safe-keeping, the said $100,000, and further 
requiring the distribution of the sum in spécial dividends to the persons 
thereto entitled, and this same order likewise provided for such a div- 
idend of 20 per cent. This dividend of 20 per cent, will use up approx- 
imately $60,000, leaving still in the hands of the trustée, out of this 
$100,000, approximately the sum of $40,000. Exclusive of the money 
realized from the bond, the assets of the estate in cash do not exceed 
the sum of $3,000 ; but there are other assets of the estate, consisting 
of various parcels of improved real property in the city of New York 
and within the Southern district. The trustée bas had appraisals made, 
and from thèse appraisals and his knowledge of the real estate he is con- 
vinced that, if the real property can be held for a reasonable time, it, 
and each parcel thereof, will pay an income, and that such income will 
be sufficient to pay the fixed charges in the way of interest and taxes. 
Meanvvhile, however, the property is in danger of being lost because 
of failure of interest, and, in at least one instance, because of an over- 
due second mortgage, and the conséquent resuit of foreclosure pro- 
ceedings which are now pending. 

The $3,000 in the hands of the trustée will be wholly insufficient to 
save the real property. Unfortunately, almost ail of the creditors of 
the bankrupts are persons of humble means, who confided their mon- 
ey to thèse private bankers, either for transmission or safe-keeping. 
The outstanding liabilities under this head aggregate in the neighbor- 
hood of $225,000, while the liabilities to creditors other than this class, 
such as merchandise creditors, aggregate not to exceed $10,000. The 
trustée (and he bas the co-operation of ail concerned) is exceedingly 
anxious that a plan be worked out whereby, if possible, to save what 
he believes are valuable equities, to the end that ultimately a much 
more substantial resuit will be obtained for the transmission and safe- 
keeping deposit creditors than if the equities in the real estate should 
be wiped out and the $40,000 (approximately) remaining out of the 
money paid over by the ^tna Company should be distributed as divi- 
dends to the persons who may be entitled thereto. 

At an adjourned first meeting held on November 27, 1914, the bank- 
rupts presented an offer of composition, and a majority in number and 
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amount of the claims proved acceptée! the offer of the bankrupts, and 
such acceptances are on file with the référée. On December 19, 1914, 
the bankrupts petitioned the référée for an order directing the trustée 
to deposit the sum of $85,000 out of the funds then in his possession, 
subject to the order of this court, for the purpose of carrying out the 
composition. The référée ruled that the $100,000 then in the posses- 
sion of the trustée, obtained by him from the surety company, could 
not be used for any purpose other than a direct payment to the persons 
for whose benefit, under the statute, the money was available. 

The plan of composition contemplated the payment of 25 per cent, 
in cash, and if there were suiïïcient funds a larger initial payment, in 
the opinion of the board of directors of a corporation to be formed. 
The remaining 75 per cent, (or whatever the balance was after mak- 
ing the initial payment) was to be paid in income notes executed by the 
proposed corporation, which were to be indorsed by the bankrupts, and 
which were to be payable on or before three years from the date there- 
of , pro rata, out of the proceeds resulting from the sale of the assets con- 
veyed to the corporation, such pro rata payment to be made semiannu- 
ally, beginning six months after the date thereof out of such proceeds. 

Immediately upon the confirmation of the composition a corporation 
was to be organized under the Stock Corporation Law of the state of 
New York, whose afïairs were to be managed by a properly selected 
board of directors. The capital stock was to be transferred to and 
vested in three trustées, to be appointed by the superintendent of banks, 
who should hold the same as trustées for the benefit of ail creditors, 
and who should vote the stock for the persons designated as directors 
of the corporation. 

Such steps as were necessary.were to be taken to vest in the cor- 
poration ail the property of the bankrupt estate. The board of direc- 
tors were to be vested with the full management and charge of the 
property, and were to liquidate the same as rapidly as possible, paying 
semiannually to holders of the income notes pro rata such dividend out 
of the proceeds as they might détermine to be advisable. The bank- 
rupts agreed, immediately upon the composition being effected, to re- 
open the business of selling steamship tickets, money exchange, and 
money transmission heretofore carried on by them under rules and 
limitations fixed by the superintendent of banks, and to continue during 
the term of the adjustment notes to manage and operate the business, 
and to pay over to the directors of the corporation the net profits of 
the business, they to receive reasonable compensation for their services, 
to be fixed by the board of directors. Certain other provisions were in- 
corporated in the offer of composition, which need not now be set forth 
in détail. 

The certificate of the référée brings up the question as to wheth- 
er there is power to acquiesce in or direct the trustée to use the 
balance of the $40,000, or any part thereof, for the purpose of paying 
taxes, interest installments on mortgages, and the second mortgage to 
which référence bas been made. The attorneys for the bankrupts at the 
same time bring up the question as to whether the référée should be 
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directed by the court to order the trustée to deposit part of the $100,000 
subject to the order of the court, for the purpose of carrying out the 
coinposition in the event of it being confirmed by the court. 

In other words, the situation is this : If, out of the $100,000 realized 
f rom the .3îtna Company bond, $85,000 can be utihzed for the purposes 
of the composition, then the composition, if deemed advisable, can go 
through. (In order to avoid confusion, it may be stated that the $85,- 
000 would be made up of the $60,000 which constituted the 20 per 
cent, dividend declared for the purpose of relieving the creditors and 
an additional $15,000.) As part of that situation, and also as an inde- 
pendent proposition, the question is whether any part of $100,000 can 
be used to save the properties which the trustée believes hâve substan- 
tial equities. 

The matter should be dealt with promptiy, and therefore, while the 
question of the composition is not before me on any certificate of re- 
view, I hâve concluded, in order to avoid delay, to state my opinion 
in référence thereto. I will therefore consider (1) the certificate of 
review before me, and (2) the power, as matter of law, of the court to 
direct the trustée to turn over a part of the lund of $100,000 as, in ef- 
f cet, assets which can be considered as part of the ofïer of composition. 

[ 1 ] It is provided, among other things, by section 25 of chapter 348 
of the Laws of 1910, as amended by chapter 393 of the Lawsof 1911, 
effective June 21, 1911, as follows: 

"Except as provided In section 29d, no individual or partnership shall here- 
after engage directly or indirectly in the business of receiving deposits of 
inoney for safe-keeping or for the purpose of transmission to another or for 
any other purpose in cities of the flrst class without having first obtained f rom 
the eomptroller a license to engage in such business. Before receiving sueh 
license the applicant therefor shall file with the eomptroller a written state- 
ment in the form to be prescribed by the eomptroller and verifled by the indi- 
vidual or members of the flrm making the application, showing the amount of 
the assets and liabilities of the applicant, designating the place where the 
applicant proposes to engage in business, that the applicant has been, or if the 
applicant shall constitute a partnership, that a majority of the members there- 
of having a controUing interest in the business of such partnership hâve been 
continuously for a period of flve years immediately preceding the date of such 
application résident In the United States. Such applicant shall at the same 
time deposit with the eomptroller five thousand dollars if the applicant is 
ongaged only In the business of receiving money for transmission to another 
and otherwise ten thousand dollars in money or in securitles which shall con- 
Hist of bonds of the United States, of this state or of any municipality there- 
of, or other bonds approved by the eomptroller, and if a deposit of seeurities 
shall be so made in lieu of money, the eomptroller shall thereafter require the 
applicant to ma in tain such deposit at ail times at a value which shall equal 
the sum that the applicant is required by this section to deposit. In addition 
thereto there shall be presented to the eomptroller a bond to the people of 
the state of New Tork executed by the applicant and by a surety company 
approved by the eomptroller, conditioned upon the faithful holding of ail 
moneys that may be deposited with the applicant, in accordance with the 
terms of the deposit and the repayment of such moneys so deposited and 
upon the faithful transmission of any money which shall be delivered to such 
applicant for transmission to another, and in the event of the insolvency or 
hankruptcy of the applicant, upon the payment of the full amount of such 
hond to the assignée, recewer or trustée of the applicant, as the case may re- 
quire, for the heneflt of the persans making such deposits and of such person» 
as shall deliver money to the applicant for transmission to another." 
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In the Matter of Moritz Rosett and Max Rosett, Individually, etc., 
Bankrupts, Joseph M. Conklin, as Trustée, etc., Petitioner, 204 Fed. 
431, 122 C. C. A. 617, the Circuit Court of Appeals for the Second 
Circuit (April 14, 1913) had this statute under considération. The 
question in that case was whether the f und was distributable among ail 
the creditors who did banking business with the bankrupts, or only 
among such creditors as did banking business with them in the city 
of New York, and the court held that only those who did banking 
business with them within the state of New York were entitled to the 
benefits of the fund. No other case involving the construction of the 
part of the statute hère under considération has been called to my at- 
tention. 

The question, therefore, is a new one, and must be resolved in ac- 
cordance with familiar rules of construction. What the New York 
Législature was endeavoring to accomplish was the protection to some 
extent of the persons making deposits with or delivering money for 
transmission to thèse private banks. It undoubtedly realized that the 
depositors and transmitters are people of small means, and many, and 
perhaps most, of them of récent foreign origin, who cannot speak 
English, and who need a great measure of protection. That is pre- 
cisely the situation in the case at bar, and therefore one of much con- 
cern, because of the désire to safeguard the rights of thèse unfortunate 
people so far as the law will permit. 

[2] In the provision above quoted the Législature contemplated in- 
solvency or bankruptcy of the banker and used words which were 
technically correct. Having in mind "the event of the insolvency or 
bankruptcy" of the banker, it was provided that the payment of the 
full amount of the bond should be made to the "assignée, receiver or 
trustée of the applicant, as the case may require." Clearly "trustée" 
means a trustée in bankruptcy, selected as the statute provides. It 
will be noted that there is no provision for the distribution of the fund 
by the trustée. There is nothing in the statute which in so many 
words commands in kind the distribution of the particular fund, the 
payment of which by the surety Company is required under the bond 
after insolvency or bankruptcy. 

The payment is "for the benefit of the persons" making deposits, 
and of such persons as shall deliver money to the banker for transmis- 
sion to another. The word "benefit" is one of broad meaning, and 
under this statute, in my opinion, of wide signification. The duties of 
assignées, receivers, and trustées are defined by statute and regulated 
by rules of court, and thèse officiais are subject to the supervision of 
the courts, and must account in and to the courts. 

In seeking the meaning of a statute, an illustration sometimes is help- 
ful. Let it be supposed that a bankrupt private banker had pledged 
with some financial institution securities concededly worth $200,000, 
that the amount of the loan for which such securities were pledged was 
$100,000, and that by the payment of the loan the trustée, for the 
benefit of the estate, would receive $200,000 in securities or money, 
and thereby be able to pay the class to be benefited 100 cents on the 
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dollar. It is hard to believe that a remédiai statute of this character was 
intended to prevent the appropriate officer in bankruptcy from saving 
for people needing protection assets which otherwise would be lost. 

I think that what is meant by "for the benefit of the persons making 
deposits and of such persons as shall deliver money to the banker 
for transmission to another" is benefit of a class of persons, namely, 
depositors and transmitters, and that this class under the décision in 
the Rosett Case is confined to those transacting the business in ques- 
tion with the bonded private banker within the state of New York. 

I am of the opinion tha^ the Législature never intended that an 
assignée, receiver, or trustée should be prevented from using the fund 
in such manner as would increase the estate, or from applying the fund 
in such directions as would save assets, where the saving of the assets 
would be for the benefit of the very class of people for whose protec- 
tion the statute was enacted. To hold otherwise would be to give the 
statute a narrow construction, which would impair the useful pur- 
pose for which it was designed. 

I conclude, therefore, that the référée had power to grant the ap- 
plication of the trustée for leave to apply part of the fund under con- 
sidération for the purposes set forth by the trustée in his application. 
Apparently the référée bas considered only the question of law in- 
volved, and therefore the matter will be referred back for a conclusion 
on the merits. 

For the guidance of counsel I may say that they should présent to 
the référée a full statement showing the précise condition of each of 
the properties, which statement should comprehend, among other 
things, the amount of taxes, interest, income, and cost of maintenance. 
I may further observe that, if the référée is of opinion that the facts 
warrant the use of the fund for the purposes desired, there need be 
no difficulty in preserving the rights of the spécial class. If this money 
saves equities in real estate, a lien will be created in favor of the statu- 
tory class for whom the trustée will be acting. It will not be trouble- 
some to work out and préserve the relations in this regard between 
the gênerai creditors and this spécial class of creditors. 

[3] In respect of the proposed composition and the use of part of 
the 3100,000 fund to that end, it must be remembered that the bank- 
rupts never had title to the fund. By the provisions of the statute, the 
title to this fund becomes vested in the trustée in bankruptcy, and 
nowhere are the bankrupts in the chain of title, and in no manner can 
they be said to be the channel through which the title flows. The fact 
that the bankrupts deposited certain securities with the surety company 
in order to obtain the bond does not in any manner change the situa- 
tion. The obligation of the bond is to pay the trustée for the benefit 
of a certain class described in the statute, and while in the case at bar 
a majority of the creditors in number and amount hâve approved the 
proposed plan of composition, yet the court cannot create title where 
therc never was any. 

The resuit is that the bankrupts cannot use thèse funds directly or 
indirectly as a contribution to the assets which would make up the es- 
tate intended to be administered in the carrying out of the plan of com- 
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position, and the référée was right when he refused to sign the order 
directing the trustée to deposit part of the fund for the purpose of car- 
rying out the composition. 

The application of the trustée is returned to the référée for his re- 
port on the merits. 



UNITED STATES ex rel. NG HBN et al. v. SISSON, Chinese Inspecter. 
(District Court, S. D. New York. July 20, 1914.) 

1. Aliens <S=553 — Depobtation — Country to Which Alibns Should be Dk- 

POBTED. 

IlDder Immigration Act Feb. 20, 1907, c. 1134, § 35, 34 Stat. 908 (Comp. 
St. 1913, § 4284), providing tliat the déportation of aliens lllegally witlnu 
the United States shall be to the traus-Atlantic and trans-Paclfic ports, 
from which such aliens embarked for the United States, or, if such em- 
barkation was for forelgn contiguous territory, to the foreign port at 
which such aliens embarked for such territory, whether an acquired 
domicile in Canada or Mexico will prevent déportation of an allen en- 
terlng the United States therefrom to the Europeani or Aslatic port of 
original embarkation, nothing short of an actual domicile wUl do so, and 
it is for the alien to show such domicile. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<S=>53.] 

2. ALrENs iS=>32 — Déportation — Sdfficiency or Evidence. 

In a habeas corpus proceeding by a Chinese person ordered deported, 
évidence held to justify a flnding that such person, who entered the 
United States from Canada, came originally from China. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=>32.] 

3. Aliens <®=:>32 — Déportation — Port to Which Aliens Should be De- 

ported. 

Under Immigration Act, § 35, where there Is no évidence of the par- 
ticular port In China from which a Chinese person embarked for the 
United States, such person may be deported to the port nearest the place 
where he was born and bas his family. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <®=»32.] 

4. Aliens <S=354 — Déportation— Port to Which Aliehis Should be De- 

ported. 

Tlie détention of an allen under a warrant of déportation is illégal, un- 
less the warrant provides for déportation to the port requlred by law. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
tS=»54.] 

5. Aliens i®=»54— Déportation — Habeas Corpus — Bail. 

Where a wrlt of habeas corpus by an allen ordered deported Is sus- 
tained, and the prisoner discharged, the court may provide for bail to in- 
sure his appearance if the ruling be reversed ; but where the wrlt Is dis- 
missed, the prisoner's right to bail dépends entirely upon the rules regu- 
iating his custody where he already Is, as a wrlt of habeas corpus does 
not put the relator into the custody of the court, or disturb the custody 
of the person then detaining the relator, and the court has no power to 
enlarge the relator while the inquiry proceeds or after the writ has been 
dismissed. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<©=>54.] 

(S^^For other cases see saine topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Habeas corpus by the United States, on relation of Ng Hen and 
others, against Harry R. Sisson, Chinese Inspecter in charge for the 
District of New York and New Jersey. Writ dismissed, and relators 
remanded. 

John N. Boyle, of New York City, for relators. 
H. Snowden Marshall, U. S. Atty., and Harold A. Content, Asst. U. 
S. Atty., both of New York City, for respondent. 

LEARNED HAND, District Judge. Thèse cases stand separate- 
ly, as the record in each is différent. The first case in order is Ng 
Hen, who upon his first hearing was most frank and candid. He was 
born in China, of a Chinese mother who had never been out of China. 

He embarked f rom Hong Kong with the intention of coming to the 
United States as soon as possible. There can be no doubt that he is 
within section 35 and must be deported. 

[ 1 ] The next case is Ng Yee Chung, who admits that he was born 
in China and has a family there. The testimony of Ng Hen justifies 
the conclusion that Ng Yee Chung's statement is false in which he says 
that he had at no time left the United States after landing in San 
Francisco five years ago, and further justifies the conclusion that he 
was one of the three whom Ng Hen and Ng Kai met in the barn in 
Canada just before crossing the St. Lawrence. There is, however, 
no évidence to show when he entered Canada, nor from where. He 
may hâve embarked for the United States direct, and gone to Canada, 
and then decided to come back, or he may hâve embarked from China 
for Canada, and then come into the United States for the first time. In 
the first case he is directly within the décision in Lewis v. Frick, 233 U. 
S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967. In the second case the point is 
raised whether, to bring the case within section 35 it must not appear 
that when the alien embarked for foreign contiguous territory he ex- 
pected to enter the United States. 

Literally there is no such requirement. The question is whether the 
words must be so understood by intendment. I do not think it neces- 
sary to décide whether an alien, shown to hâve been actually domiciled 
in Canada or Mexico, and found illegally in the United States, cornes 
within section 35. Ng Yee Chung, being an alien, his domicile of 
origin will endure till a new one has been shown to arise. I am will- 
ing to go so far in construing section 35 as to hold that at least noth- 
ing short of a domicile in Canada or Mexico will prevent déportation 
to the European or Asiatic port of original embarkation, and that this 
is for the alien to show. Whether an acquired domicile will change the 
resuit is not presented. 

Wong Suey's case is like Ng Hen, except that his testimony some- 
what conflicts with Ng Hen's. His admission that he meant from 'the 
outset to come to the United States brings him unconditionally within 
section 35. 

[2] Ng Kai's case is quite diflfeient from the others, and without the 
use of Ng Hen's testimony présents the same state of facts as was be- 
fore the Circuit Court of Appeals in United States ex rel. Moore v. 
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Sisson, 206 Fed. 450, 124 C. C. A. 356. The whole of Ng Kai's story 
was a silly fabrication, to believe which would rightly enough earn its 
author's contempt. The fact that it is ail obviously false does not sup- 
ply any évidence. Ail that can be gathered from Ng Kai's story is 
that he is a Chinaman who is telling a false story about how he came 
hère. While we may make some inferences from his motive, they 
hardly justify a spécifie conclusion as to where he was born and 
where he came from. Ng Hen, however, says that Ng Kai came with 
him from Regina and entered v^fith him. This justifies the déportation, 
just as in the case of Ng Yee Chung, but does not détermine that China 
was the country whence he came. But Ng Hen also says that Ng Kai 
came before he (Ng Hen) came from Hong Kong, and this, in the ab- 
sence of contradiction and in the light of Ng Kai's own perjury, is 
enough to justify a finding that he came from China. Hence his case 
is like Ng Yee Chung. 

Hop Yet's case is like Ng Kai's, in that he certainly enough made up 
a false taie ; but in it he admitted that he had been born and married 
in China. ISIg Hen's story justifies the conclusion that he was one of 
the five who crossed the river, and the rule I hâve accepted in Ng Yee 
Chung's case justifies his déportation to China. 

[3] Therefore the writ will be dismissed as to ail five relators. A 
question is raised, in that the warrant of déportation mentions no port ; 
the statute requiring that the déportation should be to the port of em- 
barkation. In the case of Ng Hen, Wong Suey, and Ng Kai this port 
is Hong Kong, and the warrant should so read. In the case of Ng Yee 
Chung and Hop Yet we hâve no évidence of the port of embarkation. 
The problem is a practical one, and had best be solved by deporting 
them to whatever port is nearest to the place where each was born and 
has his family. The warrant will therefore be amended to conform 
to thèse directions, if the relators so wish it, and, when amended, the 
writ will be dismissed, and the relators remanded. 

[4] It may well be questioned whether this court has the power to 
change the warrant as I hâve directed. The point was especially re- 
served in Lewis v. Frick, supra, whether habeas corpus searched more 
than the legality of the relator's détention and included the purposes 
of the executive officers. If, however, as was decided in United States 
ex rel. Moore v. Sisson, supra, the détention is illégal, unless the plan, 
of which it is a part, will in the end land the relator where the law re- 
quires him to go, it is as illégal if it seeks to convey him to Tien Tsin 
or Shanghai or Port Arthur, if he should go to Hong Kong, as though 
it sought to send him to any port in China, when he should go to Can- 
ada. It therefore appears to me that, under the rule in United States 
ex rel. Moore v. Sisson, supra, this court must hold the détention il- 
légal, unless it be upon a warrant in which the terminus ad quem is 
that required by law. 

[5] A question has also been raised of bail pending an appeal. This 
matter has been the subject of a confusion which it seems to me the 
subject does not justify. A writ of habeas corpus does not put the re- 
lator into the custody of this court. It does not assume to disturb 
the custody of the person then detaining the relator. It requires his 
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production and examines the legality of the custody. This court has 
no proper power to enlarge the relator while the inquiry proceeds, and 
less power to do so after the writ has been dismissed. If the writ be 
sustained, and the prisoner discharged, then the court might provide 
for bail to insure his appearance if the ruUng were reversed, but only 
in that case. Till the writ be sustained, the question of bail dépends 
entirely upon the rules regulating the relator's custody where he al- 
ready is. 



UNITED STATES ex rel. HOM CHUNG et al. t. SISSON, Chinese Inspecter. 
(District Court, S. D. New York. Pebruary 2, 1915.) 

1. Alibns <®=>32 — Déportation — Countky to Which Ahens Should bk De- 

POKTED. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 35, 34 Stat. 908 (Comp. 
St. 1913, § 4284), nothing short of a domicile in Canada or Mexico will 
prevent the déportation of an alien entering the United States therefrom 
to the European or Asiatlc port of original embarkation, and it is for the 
alIen to show such domicile. 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. §§ 84, 92-95; Dec. 
Dig. <S=>32.] 

2. Aliens <S=32 — Déportation — Country to Which Aliens Should be De- 

POETEX). 

Chinese persons, ordered deported to China, must show from what 
country, other than China, they came to the United States, il they wish 
to be deported to some other country. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. i®=»32.] 

3. Aliens <®=ï32 — Déportation — Poet to Which Aliens Should be De- 

ported. 

The port to which a Chinese person should be deported is a practical 
matter for the immigration authorities to détermine, and if the port to 
which such a person is ordered deported is not the one from which he 
sailed, he must show what that port was. 

[Ed. Note.— Ebr other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ®=532.] 

Habeas corpus to inquire into détention of certain Chinese persons. 

Robert M. Moore, of New York City, for relators. 
H. Snowden Marshall, U. S. Atty., and Harold A. Content, Asst. 
U. S. Atty., both of New York City, for respondent. 

LACOMBE, Circuit Judge. The évidence indicates that thèse three, 
with others, surreptitiously entered the United States from Canada. 
They were found in Jersey City, locked in a box car of the Erie 
Railroad. They claimed to hâve been bom in the United States, but 
failed to prove their averments, and were ordered deported. The 
only question is whether the government can send them to China, or 
only to Canada. 

®=3For other cases see same topic fi KBT-NUMBER In ail Key-Numbered Digests & Indexes 
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[ 1 ] I concur with Judge Hand's ruling in the case of Ng Hen, 220 
Fed. 538. He says : 

"I am williug to go so far in construing section 35 as to hold that at least 
iiothiiig short of a domicile in Canada or Mexico will prevent déportation to 
the Europoan or Asiatic port of original embarkation, and that this is for 
the alien to show. Whether an acquired domicile will change the resuit is 
iiot presented." 

[2] It is understood that Canada refuses to receive Chinese per- 
sons. A construction of the act which vvould make it impossible for 
the United States to send them to China or any other place, unless 
it could show the particular port from which they sailed, does not 
commend itself to me. If they wish to be sent to some place other 
than China, it is for them to show from what country, other than 
China, they came. 

Hom Ech testified that neither his father nor mother ever told him 
where he was born, and he does not know whether his mother was 
ever out of China. Hom Chung testified that when he was about 
19 years old he was living in a village in China ; that he came from 
China about 2 years ago; that his blood mother was never out of 
China, Hom Jung testified that he went home to China with his fa- 
ther and mother when he was 2 or 3 years old; that he remained 
there 16 or 17 years; and that lie left China a little over 4 years ago. 

[3] As to the question to v.'hat port they shall be sent, that is a 
practical matter for the immigration authorities to détermine. If it 
is contended by any of the relators that the port is not the one from 
which he sailed, it will be for him to show what that port was. The 
intent of the statute is too clear to allow it to be defeated by relators 
leaving uncertain what it is in their power to make certain. 

Writs dismissed. 



In re MARRINBR. 

(District Court, D. Maine. February 11, 1915.) 

No. 10380. 

Bankbtjptct ®=5l84 — Liens — Failure to Record. 

Under Bankr. Act July 1, 1898, c, 541, § 67a, 30 Stat. 564 (Comp. St 
1913, § 9651), providing that claims, which, for want of record or for other 
reasons would not hâve been valid liens as against the claims of cred- 
itors of the bankrupt, shall not be liens against his estate, and Rev. St. 
Me. c. 93, § 1, providing that no mortgage of Personal property is valid 
against any other person than the parties thereto, unless possession is 
delivered to and retained by the mortgagee, or the mortgage is reeorded, 
where, though a mortgage was not reeorded for two years, it was not 
withheld from record for the purpose of giving the mortgagor a fictitious 
crédit, or pursuant to any agreement or collusion between the mortgagor 
and mortgagee, and was not reeorded, after being so withheld. In contem- 
plation of bankruptcy, or with any corrupt purpose, or with knowledge 
that the mortgagor was in a bankrupt condition, the mortgage was valid 
as against creditors vsfho extended crédit to the mortgagor prior to the re- 
cording of the mortgage, as under the Maine statute a mortgage made in 
good faith is valid against ail parties who, previous to the date of its 

(gssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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ïecord, hâve not acquired a lien by attacUment, levy, or some slmllar 
proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. $§ 275-277; 
Dea Dlg. «=»184.] 

In Bankruptcy. In the matter of Willis E. Marriner, bankrupt. On 
pétition by Clément F. Robinson, trustée, for review of an order al- 
lowing the mortgage claim of Elwin A. Soûle. Order afïîrmed. 

Arthur L. Robinson, of Portiand, Me., for trustée. 
J. Bennett Pike, of Bridgton, Me., and Arthur Chapman, ôf Port- 
iand, Me., for claimant. 

HALE, District Judge. The matter now before the court is the 
pétition of the trustée. Clément F. Robinson, for a review of the 
findings of the référée, allowing the mortgage claim of Elwin A. Soûle. 
The chattel mortgage in question is dated February 21, 1913; it covers 
the bankrupt stock, and fixtures, tools, and appliances, in petitioner's 
store at Bridgton. The mortgage was not recorded until February, 
1914. The indorsement on the back states that it was received on 
February 13, 1914, for record in the town clerk's office. 

It is contended by the trustée in bankruptcy that the mortgage is 
invalid on two grounds : First, because it was a préférence ; second, 
because it was neghgently withheld from record, thereby deceiving 
other mercantile creditors, who sold goods in the belief that the pur- 
chaser's stock was not incumbered by any mortgage to Soûle, so that 
the mortgagee is estopped from claiming any priority over other 
creditors under it. 

In considering the question relating to a préférence, the référée has 
carefully considered the testimony, and has concluded that at the 
time of recording the mortgage Soûle did not hâve reasonable cause 
to believe that a préférence was being effected thereby. The référée, 
therefore, decided that no préférence had been made. In reviewing 
his finding upon this point, I am satisfied that he is correct. 

The second contention présents a rather unusual question. The 
trustée insists that the lien of this mortgage should not be allowed, 
by reason of the provisions of section 67a of the Bankruptcy Act, 
to wit: 

"Claims whlcli for want of record or for other reasons would not hâve been 
valid liens as against the claims of the creditors of the bankrupt shall not be 
liens against his estate." 

The Revised Statutes of Maine (chapter 93, § 1) provide : 

"No mortgage of Personal property Is valid against any other person than 
the parties thereto, unless possession of such property is dellvered to, and 
retained by the mortgagee, or the mortgage is recorded by the clerk of the 
city, town or plantation organized for any purpose, in whlch the mortgagor ré- 
sides, when the mortgage is given." 

In this case there is no contention that the mortgage was kept off 
record for any corrupt or colorable purpose. It is not contended that 
there was any collusion or agreement between the mortgagor and the 
mortgagee whereby the mortgage was withheld from record for the 

©=3For other cases se» same topio & KBY-NUMBER In ail Key-Numûered Digeste & Indexes 
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purpose of gîving the mortgagor a fîctitious crédit, as in Blennerhasset 
V. Sherman, 105 U. S. 100, 26 1<. Ed. 1080, v/here the Suprême Court 
has held such agreement sufficient to render a deed void at common 
law. The Perkins Case (D. C.) 155 Fed. 237 ; The Shaw Case (D. C.) 
146 Fed. 273 ; Butterfield v. Woodman (D. C.) 216 Fed. 208, 214. 

It is not contended in the case at bar that when the mortgage was 
recorded, such record was made with any knowledge on the part of 
the mortgagee that the mortgagor was in a bankrupt condition, or that 
such record was made in contemplation of bankruptcy, or with any 
corrupt purpose. 

The trustée contends that the mortgagee has withheld his mortgage 
from record for two years, during which time the mortgagor has 
been obtaining crédit from various mercantile houses, who hâve sold 
him goods in the belief that the stock in trade was unencumbered by 
a mortgage ; that the mortgagee is now estopped to corne in and claim a 
lien ahead of other mercantile creditors, who hâve been extending 
crédit in the meantime in ignorance of the mortgage ; that, even aside 
from any question of estoppel, it is contrary to this statute to give any 
validity to an unrecorded mortgage. The trustée relies upon Sawyer 
V. Pennell, 19 Me. 167; Sheldon v. Connor, 48 Me. 584; Shaw v. 
Wilshire, 65 Me. 485 ; Garland v. Plummer, 72 Me. 401. 

The trustée also cites cases which hâve arisen under statutes of other 
States, somewhat similar to the Maine statute, regarding the recording 
of chattel mortgages. I hâve studied with interest the very suggestive 
argument of the learned counsel for the trustée. I cannot, however, 
sustain his contention. The référée is correct in finding that there 
is no case in which our Maine statute has been so construed as to 
give creditors a right, after a mortgage is recorded, to set it aside as 
against claims arising while the mortgage was unrecorded. Under the 
Maine statute a mortgage, made in good faith, is valid against ail 
parties who, previous to the date of its record, hâve not acquired a 
lien by attachment, levy, or some such proceeding. Tlie décisions of 
other States on similar statutes are not altogether décisive of the ques- 
tion. I think it must be held that a mortgage is good only between 
the parties so long as it is unrecorded; but, when recorded, it takes 
effect as against third parties. Sawyer v. Turpin, 91 U. S. 114, 23 
L. Ed. 235 ; Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 
L. Ed. 956. 

In view of the fact that the petitioner has had the use of the bank- 
ruptcy court in protecting and disposing of the mortgaged property, 
and in view of the fact that a portion of the expense thereof is justly 
chargeable to the sum found to be due the petitioner by virtue of his 
mortgage, the référée has ordered that, out of the amount found due 
the petitioner, the sum of $75 be deducted as representing that portion 
of the expense of protecting, preserving, and disposing of the mort- 
gaged property, which would be justly chargeable to the mortgagee. 
His finding is afifirmed, namely, that the sum of $1,000 and interest 
thereon since February 21, 1913, less the sum of $75, be ordered to be 
paid to Elwin A. Soûle, in settlement of his claim by virtue of the 
mortgage. 

A decree may be presented in pursuance of this order. 
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CAMINETTI V. SAME. 

(Circuit Court of Appeals, Ninth Circuit March 18, 1915. Concurring 
Opinion April 8, 1915.) 

Nos. 2404, 2405. 

1. Criminal Law <S=>721, 857 — Witnessbs ®=»305 — Privilège fbok Self-In- 

crimination — WaIVER — COMMENIS ON FaILDEB TO TeSTIFY. 

Under Coust. Amend. 5, providing tliat no person shall be compelled in 
any crlminal case to be a witness against hirnself, and Act Mardi 16, 
1878, c. 37, 20 Stat. 30 (Comp. St. 1913, § 1465), providing tUat a person 
charged witti an offense shall at bis own request, but not othervirise, be a 
compétent witness, and that his failure to make such a request shall not 
create a presumption against him, where a person charged with crime 
testifles In his own behalf, the waiver is complète, and he is no longer 
under the protection of the amendment, and his failure to testify con- 
ceming certain matters may properly be commented on and considered 
by the jury. 

fEd. Note. — For other cases, see Crlminal Law, Cent. Dlg. §§ 1672, 
2054, 2055 ; Dec. Dig. '®=>721, 857 ; Witnesses, Cent. Dig. §§ 1053-1057 ; 
Dec. Dig. <s=^?,05.] 

2. CRiifŒNAL Law <S=»780 — Insteuctions — Testimost or Accomplice. 

While it is the better practlce for courts to caution juries against too 
much reliance upon the testimony of accomplices, it is not réversible er- 
ror to refuse an instruction to this effect. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1859-1863 ; 
Dec. Dig. <S=:a780.] 

8. Criminal Law <®=>510 — Testimont or Accomplices — Ooreobobation. 

In the fédéral courts, corroboration of the testimony of an accomplice 
Is not necessary to support a conviction. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1124^1126; 
Dec. Dig. (®=»510.] 

4. Criminal Law <S=>507 — Testimony op "Accomplices" — Corroboration. 

Women transported from one state to another for an immoral purpose 
are not "accomplices" to the offense of transporting them and fumishing 
tickets for their transportation. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 1082-1096 ; 
Dec. Dig. <@=ï507. 

For other définitions, see Words and Phrases, First and Second Séries, 
Accomplice.] 

6. Witnesses ®=526S — Ckoss-Examination or Accused — Scope. 

Where, on a trial for transporting women from one state to another 
for an immoral purpose, though accused testified to nothing that occupred 
on the trip to such other state, he repeatedly referred in his testimony 
as to matters previously occurring to such trip to R., it was not improper 
to allow him to be asked on cross-examination what he meant by the R. 
trip, and whether he was accompanied on such trip by the women in 
question and another man charged with a similar offense. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 931-948, 959 ; 
Dec. Dig. <S=>268.] 

6. Witnesses <s=3268 — Cross-Examination of Accused — Scope. 

Where, on such trial, one of the women on cross-examination testified 
to intimate relations with accused, a question asked him on cross-exam- 
ination as to whether he suggested to his counsel the questions asked her, 
to which he replied that he suggested that to his counsel a long time be- 
fore he came Into the courtroom, and might hâve made the suggestion 
duriug her cross-examination, and the statement of counsel for ithe gov- 

^=>For other cases see sajue toplc & KBY-NUMBER in ail Key-Kumbered Digests & Indexes 
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ernment that the défense, prompted by the défendant, put such ques- 
tions, were not iniproper. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 931-948, 959 ; 
Dec. Dig. <©=3268.] 

7. Ceiminal Law <S=>723 — Argument of Cottnsei,. 

On a trial for transporting women from one state to another for im- 
moral purposes, the prosecuting attorney In his argument stated tliat the 
eyes of the people of the United States were on the jury, and that 00,- 
000.000 or 90,000,000 people were awaitlng the verdict, respecting which 
statement the court, when objection was made, stated that this vvas 
merely a form of speech and that counsel should confine himself to the 
évidence. Counsel furtber remarked that, if there was any man vv'.io 
had sunk to the uttermost depths of depravity, It was the man in forni 
alone who seduced a girl and then exposed her shame to the world, and 
that if he had one redeeming trait of character, havlng blasted the life 
of a Virgin, he would go to the penitentiary before going before a jury 
and admitting that he seduced her, and recounting the times when he 
had lllicit intercourse with her, and that a décent man would die first, to 
whlch objection was made on the ground that accused had made no such 
admissions. Counsel further remarked that the government demanded 
that the laws enacted for the protection of young and décent women be 
rigidly enforced, and that an acquittai would be a blot upon the name 
of the State. The court told the jury to be guided solely by the évi- 
dence, and not by the statements or déclarations of counsel, and accused 
requested no further instruction on this point. Held, that there was noth- 
ing so offensive or inflammatory in the remarks as to require a reversai. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1663, 1674. 
1676; Dec. Dig. ®=»723.] 

8. Prostitution <g==>l — Teansportation dp Women fob Immoral Pukposes — 

Eléments of Offenses. 

The immorality denounced by the White Slave Trafic Act (Act June 
25, 1910, c. 395, 36 Stat. 825 [Comp. St. 1913, § 8813]), prescribing the 
punishment for knovi'ingly transporting any woman or girl in interstate 
commerce for the purpose of prostitution or debauchery, or for any other 
Immoral purpose, is not Umited to commercialisied vice, and the act ap- 
plies to transportât] on for the purpose of making the girl the concubine 
or mistress of the person transporting her. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dig. §§ 1, 2; Dec. 
Dig. (S=>1. 

Violations of White Slave Act, see note to Savage v. United States, 
130 C. C. A. 2.] 
». Cbiminal Law <®=?814 — Instructions — Confokmitt to Evidence. 

On a trial for transporting a woman from one state to another for an 
immoral purpose, an instruction that, in considering her testimony and 
the weight to be given thereto, the jury might conslder her motive in 
testifying, whether she had been or appeared to be actiug under the in- 
fluence of any person, and whether any promise of immunity had been 
offered to her, and any hope she might hâve for leniency in any crim- 
inal action brought against her, was properly refused, where there was 
no évidence tending to show any promise of immunity, or that she was 
acting under the influence of any one. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1821, 1833, 
1839, 1860, 1865, 18S3, 1890, 1924, 1979-1985, 1987; Dec. Dig. €=814.] 

10. Prostitution iS=>4 — Transportation for Immoral Purpose — Suffi- 
ciEKCY -of Evidence. 

Evidence hcld to support a conviction of C. for transporting two women 
from one state to another for an immoral purpose, though D., charged 
with a similar offense, purchased the tickets for the transportation. 

[Ed. Note.— For other cases, see Prostitution, Cent. Dig. § 4 ; Dec. Dig. 
<S=>4.] 

^saFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests &, Indexe» 
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11. Prostitution <S=5— Transportation of Women foe Immoral Purposes 
— Instructions. 

Where, on a trial for transportlng and procuring tickets for tlie transi- 
portation of womcn from oue state to aiiotlier for an immoriil purpose, 
to wit, that they sbould be and become tbe concubines and mistresse.s of 
accused and another person charged with the same offense, tbe court read 
tbe indictment and statute to the jury, explained the meaning of the 
terms of the statute, deflned "concubine," "mlstress," and the term "de- 
bauchery," as used in the statute, and charged that if tbe women were 
taken to another state as testified by them, and while there accused and 
bis companion cohabited with them as the testimony tended to show, the 
jury might find that they were taken there with the immoral purpose and 
intent charged, the jury could not hâve understood, as claimed, that ac- 
cused and bis companion were guilty if they merely seduced the girls. 

[Ed. Note. — For other cases, see Prostitution, Cent Dig. S 5 ; Dec. 
Dig. (®=j5.] 

Eoss, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Wm. C. Van Fleet, 
Judge. 

ÎVIaury I. Diggs and F. Draw Caminetti were separately convicted of 
offenses, and they bring error. Affirmed. 

Robert T. Devlin and Marshall B. Woodworth, both of San Fran- 
cisco, Cal. (S. Luke Howe, of Sacramento, Cal., and Nathan C. Cogh- 
lan, of San Francisco, Cal., of counsel), for plaintifïs in error. 

J. A, Cooper, of San Francisco, Cal. (Anthony Caminetti, Jr., of 
San Francisco, Cal., of counsel), for plaintiff in error Caminetti. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON 
District Judge. 

GILBERT, Circuit Judge. The two cases named above, although 
separately tried, arose out of a single transaction, in which each of the 
plaintiffs in error was involved. For the reason that the points pre- 
sented to this court are similar in the two cases, they will be disposed of 
in a single opinion of this court. 

The indictment against Diggs contained six counts. He was con- 
victed on the first four counts, and there was no verdict on the last 
two. The first count charged him with transporting Marsha Warring- 
ton from Sacramento, Cal., to Reno, Nev., for the purpose of de- 
bauchery, and for an immoral purpose, to wit, that the aforesaid 
Marsha Warrington should be and become his concubine and mistress. 
The second count charged him with transporting Lola Norris from 
Sacramento to Reno, that she might become the mistress and concu- 
bine of Caminetti. The third count charged him with procuring a ticket 
for Marsha Warrington from Sacramento to Reno, with the intent that 
she should become his concubine and mistress. The fourth count 
charged him with buying a ticket for Lola Norris, with the intent 
that she should give herself up to debauchery, and for an immoral pur- 
pose, to wit, that she could be and become the concubine and mistress 
of Caminetti. The fif th and sixth counts charged him with persuading, 

^zsFoT other cases see same topic & KEY-NUMBBR la ail Kejr-Nuœberecl Dlgests & Indexes 
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inducing, and enticing Marsha Warrington and Lola Norris to go to 
Reno for the immoral purposes set forth in the other counts. 

The indictment against Caminetti contained four counts. The indict- 
ment was similar to that against Diggs, excepting the two counts re- 
lating to the purchase of tickets were omitted from Caminetti 's indict- 
.nent. He was convicted on the first two counts and acquitted on the 
last two. 

[1] Error is assigned to the following instruction to the jury: 

"After testifying to the relations betvveen hlmself and Caminetti and thèse 
girls down to the Sunday night on which the évidence of the goverument 
tends to show the trlp to Reno was taken, he stops short and has given 
none of the détails or incidents of that trlp, nor any direct statement of 
the intent or purpose with which that trlp was taken, contenting hlmself 
by merely referrlng to it as having been taken, and by testifying to his 
State of mind for some days previous to the taking of that trip. Now thls 
was the defendant's privilège, and, being a défendant, be could not be re- 
Quired to say more if he dld not désire to do so; nor could he be cross- 
examined as to matters not covered by his direct testlmony. But in pass- 
ing upon the évidence iln the case for the purpose of finding the facts you 
hâve a right to take this omission of the défendant into considération. A 
défendant is not required under the law to take the witness stand. He 
cannot be compelled to testify at ail, and if he fails to do so no Inference 
unfavorable to hlm may be dravpn from that fact, nor is the proseeutlon 
permltted in that case to comment unfavorably upon the defendant's silence; 
but where a défendant elects to go upon the witness stand and testify, he 
then subjects hlmself to the same rule as that applying to any other wit- 
ness, and if he has failed to deny or explain acts of an incriminating na- 
ture that the évidence of the proseeutlon tends to establish against hlm, 
such fallure may not only be commented upon, but may be considered by 
the jury with ail the other circumstances in reachlng thelr conclusion as 
to his gullt or innocence, since it is a legitimate Inference that, could he 
hâve truthfully denied or explained the incriminating évidence against hlm, 
he would hâve done so." 

This assignment présents the question whether the waiver of the 
privilège of silence by a défendant in a criminal case in becoming a 
witness in his own behalf is a complète waiver, so as to place him in 
the position of any other witness in the case, or is only a partial 
waiver ; that is to say, a waiver so far as the défendant sees fit to tes- 
tify, leaving him, as to other matters, still under the protection of the 
irfth amendment. The statute of March 16, 1878 (U. S. Comp. Stats. 
of 1913, § 1465), provides that a person charged with an offense 
"shall at his own request but not otherwise be a compétent witness. 
And his failure to make such a request shall not create any presump- 
tion against him." Upon a careful and cautions considération of the 
question we reach the conclusion that the statute should be held to 
mean that the waiver is complète, and that when it has been made the 
défendant is no longer under the protection of the amendment. 

The only cause we hâve found for hésitation in reaching that con- 
clusion is the fact that the Circuit Court of Appeals for the Eighth 
Circuit, a court for which we entertain the highest respect, in a sim- 
ilar case (Balliet v. United States, 129 Fed. 689, 64 C. C. A. 201), held 
such an instruction réversible error. It is to be said, however, that 
while the opinion in that case contains no discussion of or référence 
to any adjudicated case of the state courts we think it is not improbable 
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that the conclusion reached was influenced by the then settîed rule of 
the Suprême Court of the state of Missouri. But in 1913 the Suprême 
Court of Missouri in State v. Larkin, 250 Mo. 218, 157 S. W. 600, 46 
L. R. A. (N. S.) 13, overruled its prior décisions. In that case the 
court said: 

"We hâve carefuUy examined the statutes and holdings upon, this ques- 
tion of more than 30 states, and we find that It has been held «niversally 
that, if the défendant is net sworn as a witness in his own behalf, any 
comment by the prosecuting attorney on his failure so to testify constitutes 
réversible error, in the absence of a peremptory and proper rebuke by the 
trial court. But, on the other hand, exeept in our own state and in Cal- 
ifornia, where the question has been sometimes doubted, the right of the 
prosecuting attorney to comment upon the failure of the défendant, when 
he takes the stand as a witness In his own behalf, to deny or explain in- 
criminating facts and statetnents, has been uniformly held allowable." 

Af ter citing numerous cases the court proceeded : 

"The rule that no référence shall be made to the neglect, failure, or even 
refusai of a défendant to avail himself of his right to testify shall not be 
conimented on, in the event he does not become a witness in his own be- 
half, is therefore, we flnd, uni versai ; but, ou the contrary, the rule that if 
he does go upon the witness stand he then stands in the précise attitude of 
of any other witness is, exeept in this state, and, as stated, in California. 
where the rule is subject to some doubt, also universal. Mr. Wharton, in 
his learned and able work on Criminal Evidence, lays down in the tenth 
édition thereof the rule that such comment is allowable." 

And the court referred to the earlier rule in Missouri as expressed 
in State v. Musick, 101 Mo. 271, 14 S. W. 214, in which it was said: 

"Thèse statements made by the state's witnesses were not denied by de- 
fendant, and therefore stand admltted, as much so as if the défendant had 
admitted them in terms." 

We think that the opinion in Reagan v. United States, 157 U. S. 301, 
15 Sup. Ct. 610, 39 L. Ed. 709, should be taken as affirming, in sub- 
stance, what was said of the rule so expressed in State v. Larkin. In 
that case Mr. Justice Brewer, for the court, referring to the act of 
March 16, 1878, said : 

"On the other hand, if he avail himself of this privilège, his credibility may 
be impeached, his testimony may be assailed, and is to be weighed as that 
of any other witness. Assuming the position of a witness, he is entitled to 
ail its rights and protections, and is subject to ail its criticisms and bur- 
dens. It is unnecessary to consider whether, when ofEering himself as a wit- 
ness as to one matter, he may either, at the will of the govemment or under 
the discrétion of the court, be called upon to testify as to other matters. 
That question is not involved in this case, and we notice it simply to exclude 
it from the scope of our observation. The privilèges and limitations to which 
we refer are those which inhere in the witness as a witness, and which affect 
the testimony voluntarily given. As to that, he may be fully cross-examined. 
It may be assailed by contradictory testimony. His credibility may bei im- 
peached, and by the same methods as are pursued in the case of any other 
witness. The jury properly consider his manner of testifying, the inhérent 
probabilities of his story, the amount and character of the contradictory tes- 
timony, the nature and extent of his interest in the resuit of the trial, and the 
impeaching évidence in determining how much of credence he is entitled to." 

In Brown v. Walker, 161 U. S. 591, 597, 16 Sup. Ct. 644. 647 (40 L. 
Ed. 819) the court said: 
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■'Tlius, if the witness himself elects to waive his privilège, as he may doubt- 
le-îs do, since the privilège is for his protection and not for tliat of otlier par- 
ties, and discloses lils criminal connections, lie is not permitted to stop, but 
niiist go on and make a fuU disclosure." 

In Fitzpatrick v. United States, 178 U. S. 304, 316, 20 Sup. Ct. 944, 
949 (44 L. Ed. 1078) the court said : 

"While the court would probably hâve no power of corapelling an ansvver 
to nny question, a refusai to answer a proper question put upon cross-examina- 
tion bas been held to be a proper su'iiect of comment to the jury" — citing 
.State V. Ober, 52 N. H. 459, 13 Am. Rep. 88. 

In State v. Ober, so cited, the court said : 

"Upon the whole, we are unable to reach any other conclusion than that 
the respondent's testimony, so far as it went (and not less the fact that It 
^^•eut no further), his refusai to submit to a full cross-examination, within 
proper limits, after walving his constitutional privilège, and ail his conduct 
and demeanor, were proper matters for comment by counsel and court, as 
well as for the considération of the jury." 

How the Circuit Court of Appeals for the First Circuit understood 
the décision in the Fitzpatrick Case is shown in Jacobs v. United States, 
161 Fed. 694, 699, 88 C. C. A. 554, 559, where Judge Putnam said: 

"He offers himself as a witness, and therefore puts himself in the position 
of any other witness, so far that he may be examined with référence to any- 
thing pertinent to the case and admissible in évidence thorein." 

Very numerous décisions of the state courts may be cited which sup- 
port the ruling of the court below in giving the instruction which is 
assigned as error. Thus, in State v. Tatnian, 59 lowa, 471, 13 N. W. 
632, the court said : 

"The attention of the jury may properly be ealled to the fact tliat the dé- 
fendant bas not tesCified as to a certain part of the case." 

In Comstock v. State, 14 Neb. 205, 15 N. W. 355, it was held that a 
failure of the défendant to contradict a fact within his personal knowl- 
edge is in the nature of an admission of such fact. In Heldt v. State, 
20 Neb. 492, 30 N. W. 626, 57 Am. Rep. 835, the court held that the 
district attorney may comment on such omission. In State v. Ulsemer, 
24 VVash. 657, 64 Pac. 800, it was held that comment might be made 
upon the defendant's failure to deny incriminating facts in the évi- 
dence. The court said : 

"He assumes the character of a witness • * * the same as any other 
witness." 

The same rule bas been applied in Kansas (State v. Glave, 51 Kan. 
330, 33 Pac. 8), and in Alabama (Cotton v. State, 87 Ala. 103, 6 South. 
372). In Clarke v. State, 87 Ala. 71,6 South. 368, the court said : 

"Like any other witness he must submit to cross-examination, and his fail- 
ure to explain any fact or circumstances in his knowledge tending to ex- 
culpate him, is a proper subject of comment by the prosecution." 

In Lee v. State, 56 Ark. 4, 19 S. W. 16, it was held that the failure 
of one charged with crime to testify in his own behalf shall not create a 
presumption against him, and does not prevent the prosecuting attor- 
ney conimenting on defendant's failure to deny certain testimony in 
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relation to facts of which he must hâve had knowledge. In Brashears 
V. State, 58 Md. 568, the court in a similar case said: 

"His conduct on the witness stand, and his silence, when testifying, as to 
matters witbin his knowledge, were circumstances which the jury had a 
right to consider in deciding upon the crédit due to the witness, In connec- 
tion with the other facts proved In the case, and they were, therefore, neces- 
surily circumstances upon which the state's attorney had a right to com- 
ment In addressing the jury." 

In State of Nevada v. Harrington, 12 Nev. 125, 130, the court said : 

"Our conclusions are that, if the défendant in a criminal action voluntarily 
testifles for himself, the same rights exist in favor of the state's attorney to 
comment upon his testimony, or his refusai to answer auy proper question, 
or to draw ail proper inferences from his fallure to testify upon any material 
matter within his knowledge, as with other witnesses." 

Many other cases may be cited to the same effect, and the text-books 
adopt the rule thus expressed as established by a uniform Une of 
décisions. In Wharton's Criminal Evidence, § 681, it is said: 

"But if the défendant, having full opportunity to do so, failed on the stand 
to controvert that which was testifled against him, this may be regarded, 
when the matter is one within his Personal knowledge, as an admission of 
the truth of such testimony." 

And such, we think, is the meaning of the décisions of the Suprême 
Court of the United States, cited above, and epitomized in Sawyer v. 
United States, 202 U. S. 150, 165, 26 Sup. Ct. 575, 579 (50 L. Ed. 972, 
6 Ann. Cas. 269), where it is said: 

"It has been held in this court that a prisoner who takes tbe stand in his 
own behalf waives his coustitutional privilège of silence, and that the prose- 
cution has the right to cross-examine him upon his évidence in chief with tbe 
same latitude as would be exercised in the case of an ordinary witness, as 
to the circumstances Connecting him with the crime." 

We take this to mean that the waiver of the constitutional priv- 
ilège of a défendant in a criminal case is a complète waiver, and places 
the défendant in the same attitude as that of a défendant in a civil ac- 
tion who testifies in his own behalf. 

The plaintiff in error waived his privilège of silence when he took 
the witness stand and testified as to the subject-matter of the offense 
with which he was charged. He testified at length and in détail as to 
his relations with the two girls and his codefendant covering a con- 
sidérable period of time, and ending abruptly at the railroad station 
at a late hour of the night on which the party took the train for Reno. 
There he stopped. He made no déniai of the testimony that he pur- 
chased the train tickets and procured the drawing room on the Pull- 
man car, or that the drawing room was actually occupied by the mem- 
bers of the party in the manner in which the girls testified that it 
was. Nor did he deny his participation in the discussion of the plan of 
securing a cottage or bungalow at Reno in which the party were to 
live during their stay at Reno. The jury, even in the absence of in- 
struction from the court, would inevitably hâve taken his omission to 
testify as to those incidents to be an admission of the facts testified 
to by the two girls. 
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[2-4] Error is assignée to the déniai of defendant's request for an 
instruction that the jury should détermine from the évidence and cir- 
cumstances whether Marsha Warrington and Lola Norris, or either of 
them, were accomplices of the défendants, and that, if it was found 
that they were, the testimony of an accomplice should be received with 
caution and weighed and scrutinized with great care by the jury, and 
that the jury should not regard the testimony of an accomplice, unless 
she is confirmed and corroborated in some material parts of her évi- 
dence. To this it is to be said : 

First. A refusai to instruct as to the value of the testimony of an 
accomplice is not error for which a judgment should be reversed. In 
liolmgren v. United States, 217 U. S. 509, 523, 30 Sup. Ct. 588, 592 
(54 L. Ed. 861, 19 Ann. Cas. 778), the court said: 

"It Is undoubtedly tbe better practlce for courts to caution Juries against 
too miich reliance upon the testimony of accomplices, and to require cor- 
roborating testimony before giving credence to them." 

Other courts also bave said that such was the better practice, but, as 
the rule is stated in 2 Bishop, New Crim. Procédure, 1169, "they are 
not as of law required to give this advice." 

Notwithstanding the views expressed by the Suprême Court in the 
Holmgren Case as to the better practice, that court and the fédéral 
courts generally hâve held that corroborating testimony is not neces- 
sary to support a conviction. This court so held in Lung v. United 
States, 218 Fed. 817, 134 C. C. A. 505. And it is believed that no 
court, State or fédéral, bas held that it is réversible error to refuse to 
caution the jury to scrutinize with care the testimonv of an accomplice. 
In Cheatham v. State, 67 Miss. 335, 7 South. 204, 19 Am. St. Rep. 310, 
the court said : 

"The suspicion witli whlch the testimony of accomplices is received by tbe 
courts, and thelr unwillingness to sustain convictions restlng whoUy upon tbe 
uncorroborated évidence of sucb persons, has led to the very gênerai prac- 
tice of "advising juries to act with great prudence and suspicion upon such 
évidence, and to acquit unless there Is corroboration lu material particulars. 
But our researches hâve falled to dlscover a case in wbleh a conviction has 
been set aslde by reason of the court refuslng so to instruct or advise." 

The court, in that case, cited State v. Haney, 19 N. C. 390, in which, 
it was said, the Suprême Court of North Carolina had declared the 
true rule upon the subject, which was that: 

"ïhe practice of giving such instructions or advice to the jury rests in the 
discrétion of the preslding judge, and hls refusai so to do is not assignable 
as error." "No one," said the court, "can require of the judge to give an in- 
struction to the jury, except on the law of the case. The judge may caution 
them against reposlng hasty confidence in the testimony of an accomplice. 
It is usual, justifiable, and, we add, it is proper, to do so, where he has cause 
to apprehend that the jury may feel themselves bound to find a verdict con- 
formiug to the positive testimony of the vs'itness, wlthout weighing the cir- 
cumstauces of suspicion and distrust under which his testimony Is rendered." 

Sec note to Commonwealth v. Price, 71 Am. Dec. 678, in which a 
large number of cases are cited to the same effect. 

In the présent case the court instructed the jury that the évidence 
must be such as to satisfy their minds beyond a reasonable doubt and 
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to a moral certainty, and said that they should take into considération 
the character and conduct of each witness, his relation to the contro- 
versy and to the parties, his expressed or apparent bias or partiality, 
the reasonableness or unreasonableness of the statements he makes, 
and ail other éléments wliich tend to throw light upon his credibility. 
Second. We are of the opinion that as to the counts of the indict- 
ments on which the défendants were found guilty neither Marsha 
Warrington nor Lola Norris was an accomplice, for, while there was 
testimony on which, if credited, Marsha Warrington might hâve been 
deemed an accomplice of the défendants in persuading, inducing, and 
enticing Lola Norris to go to Reno, under the last two counts of the 
indictments that question is eliminated f rom the case by the verdict of 
the jury in acquitting each of the défendants on those counts. 

"The test by which to détermine whether one is an accomplice ia to ascer- 
taln whether he could be indicted for the offense of which the accused is be- 
ing tried." 12 Cyc. 445. 

"Where a pénal statute is intended for the protection of a particular class 
of persons, one of that class does not become an accomplice by submitting to 
the injury." 1 McClain, Criminal Law, § 199. 

Thus it is universally held that a woman on whom an abortion is 
committed is not an accomplice, although she assents to the act. But 
one may sustain such relation to an offense that, while not an accom- 
plice in the commission of that offense, he may be indicted for a con- 
spiracy to commit the offense. This was what was decided in United . 

States V. Holte, 236 U. S. 140, 35 Sup. Ct. 271, 59 L. Ed. . There 

it was held that it was not impossible for a woman transported in vio- 
lation of the act of June 25, 1910, to be guilty of crime in conspiring 
for the commission of that offense. The court said : 

"A conspiracy to accomplish what au individual is free to do may be a 
crime." 

And the ruling of the court was illustrated by a référence to the 

crime of abortion, as to which, said the court : 

"A woman may conspire to procure an abortion upon herself when under 
the law she could not commit the substantive crime, and therefore It bas been 
held she cannot be an accomplice." 

The court recognized the parity between the offense committed in 
transporting, or causing to be transported, a woman under the act of 
June 25, 1910, and the crime of abortion, and the rule that, while the 
person as to whom either offense is committed cannot be an accomplice, 
she may be prosecuted as a co-conspirator to procure the commission 
of the offense. 

[5] It is said that the trial court erred in compelling the défendant 
Diggs to testify to certain matters which were not the proper subject 
of cross-examination. In his direct testimony he had referred to con- 
versations between the parties which took place just prior to the Reno 
trip, and in his direct examination he had said : 

"I got the full information of ail the trains and also the cost of trans- 
porta tion between différent places from Sacramento to varions positions. The 
next train leaving town was 10:45, the eastward train, and we ail agroed to 
catch that train." 
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On his cross-examination, without objection, he had testified: 

"I met Miss Warrington and Miss Norris frequeutly tJie first week pre- 
ceding our trip to Reno." 

And again he had said, also without objection: 

"We left for Reno two weeks after meeting her on the levée." 

Again he had said : 

"I believe that was one week befoie we left for Reno on a Sunday nlght' 

And again : 

"That nlght we went to Reno." 

After this testimony had been gîven, counsel for the government 
propounded this question : 

"Q. In your testimony you hâve referred repeatedly to conversations and 
conférences that took place before the Reno trip. New, what dld you under- 
stand or inean by the Reno trip?" 

The question was objected to as not cross-examination. The court 

overruled the objection and remarked: 

"Ile is not asking him what oecurred on that trip. He is simply identlfy- 
ing the trip." 

The witness answered: 

"It is perfeetly évident wbat trip It was." 

And in answer to the question : 

"On tbat trip were you accompanied by Mr. Camlnettl, Miss Nonis, and 
Miss Warrington?" 

— the question was objected to as not cross-examination, and the wit- 
ness answered : 

"They were along; yes." 

We are unable to see upon what ground it can be held that the tes- 
timony so admitted constituted error for which the judgment should 
be reversed. After the witness had referred frequently to the "Reno 
trip," it was not improper to ask him to identify the trip, and that was 
ail that was donc. 

[6] It is contended that there was misconduct of counsel for the 
prosecution, permitted and condoned by the trial judge, prejudicial to 
the défendant Diggs, in that counsel for the government was permitted 
to ask of the said défendant on his cross-examination whether, during 
ihe course of the trial, and during the cross-examination of Marsha 
Warrington, he had not repeatedly suggested to his counsel questions 
to be propounded to her. Marsha Warrington on her cross-examina- 
tion had testified as to her intimate relations with Diggs, in answer to 
questions propounded by the latter's counsel. Following this, and 
while Diggs was on cross-examination, he was asked : 

"Dldn't you suggest that question toi your counsel? A. Well, I suggested 
that to my counsel a long time before I came into the courtroom ; * « • 
that suggestion may bave been made by me during the cross-examination of 
Miss Warrington. I won't suy that I did not make the suggestion." 
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In view of that testimony, there was clearly no error in the ruling 
of the court upon the question which is présentée! in the assignment of 
error. It follows that it is not ground for reversing the judgment in 
the Diggs case that counsel for the govemment remarked : 

"Counsel for the défense, prompted by the défendant, put thèse questions to 
Martiha Warrington." 

[7] Error is assigned to certain statements and animadversions 
made by the government counsel as to the facts before the jury, the 
guilt of the défendants, the sanctity of the home, and the importance 
of the cases under considération. The remarias of counsel principally 
complained of in both cases are the following: 

"The eyes of not only the people of the state of Califomla are upon you, 
gentlemen of the jury, awaiting your verdict in this case, but the people of 
uU thèse United States; 60,000,000 or 90,000,000 people are awaiting your ver- 
dict in thls case." 

Upon objection of counsel for the défendants, the court observed: 
"That is merely a form of speech" 

— and directed counsel to confine himself to the évidence. 

Again counsel for the government, in addressing the jury, said: 

"Gentlemen, if there is any depraved man in the world, if there Is any man 
who has sunk to the uttermost depths of depravity, it is that man in form, 
because he is a man in form alone, who seduces an innocent girl and then ex- 
poses her shame to the world. If he had one redeeming trait of character in 
hls composition, having blasted the life of that virgin, he ought to be willing 
to take 50 years in the penitentiary before he would come before a jury of his 
fellow citizens, and before the world, and say, Yes, I seduced that girl ; be- 
fore he would come before a jury of his fellow citizens and recount time after 
time when he had lllicit intercourse with this girl. A décent man would die 
flrst" 

In the Diggs case objection was made by his counsel, Mr. Devlin, as 
follows : 

"If your honor please, I except to that, because no such language came from 
the défendant; it ail came from Marsha Warrington. 

"Mr. Roche: It came from Marsha Warrington upon your cross-examination 
for the flrst time. 

"Mr. Devlin: We had a right to cross-examine her. 

"The Court: Mr. Sullivan, confine yourself to the évidence; don't trans- 
gress it." 

In the Caminetti case counsel for the government said : 

"The government of thèse United States, gentlemen of the jury, whom we 
hâve the honor to represent hère, your government, as well as my government, 
the government of ail of us, demands that the laws enacted for the protec- 
tion and préservation of its young and décent women be adequately and rig- 
idly enforeed. An acquittai in this case would be a miscarriage of justice, 
and it would be a blot upon the fair name and escutcheon of California." 

In this connection it is to be observed that in charging the jury the 
court said: 

"I should suggest to you, gentlemen, that the statements or déclarations of 
counsel made at the bar are in no sensé évidence for your considération, 
i'ou are to confine your considération alone to the évidence that has been 
admitted before you from the witness stand or in the way of exhiblts or other 
physical objects which may hâve been laid before you." 
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And the court admonished the jury that they must not permît them- 
selves to be influenced in their verdict by the fact that the case had 
attracted so much attention and given rise to so much controversy in 
the public press, in the halls of Congress, and among the people. The 
court said : 

"Those tacts are wholly extraneous to your Inquiry or to mine, and we 
hâve nothing whatsoever to do with them. They in no way afCect the mérita 
of the case, and you should be carefui to avoid permitting any feellng of bias 
or préjudice flowing therefrom to find reflection in your verdict." 

Counsel for the défendants were apparently satisfied with thèse in- 
structions, and they niade no request in either case that the jury be 
instructed to disregard the remarks of counsel. It is the gênerai rule 
that improper remarks in argument by the prosecuting attorncy, al- 
though prejudicial, do not justify reversai, unless the court has been 
requested to instruct the jury to disregard them, and has refused to 
do so. 12 Cyc. 585. In People v. Shears, 133 Cal. 154, 65 Pac. 295, 
it was held that, where the défendant did not invoke the action of the 
court to instruct the jury that it was improper, and to disregard it, 
luit merely excepted to the remarks of the district attorney, the im- 
propriety is not ground for reversai of the judgment, upon conviction 
of manslaughter. A similar ruling was made in People v. Babcock, 
160 Cal. 537, 117 Pac. 549. 

In Dunlop v. United States, 165 U. S. 486, 498, 17 Sup. Ct. 375, 379 
(41 L. Ed. 799) the court said: 

"There is no doubt that, in the heat of argument, counsel do occasionally 
lualîe remarlis that are not justifled by the testimony, and which are, or may 
be, prejudicial to the accused. In such cases, however, if the court interfère, 
and counsel promptly witlidraw the remark, the error will generally be 
deemed to be cured. If every remark made by counsel outside of the testi- 
mony were ground for a reversai, comparatively few verdicts would stand, 
since in the ardor of advocacy, and in the excitement of trial, even the most 
experieneed counsel are occasionally carried away by this temptation." 

In Chadwick v. United States, 141 Fed. 225, 245, 72 C. C. A. 343, 
363, language was employed by the district attorney more inflamma- 
tory and more subject to objection, we think, than the language used 
by the counsel for the government in the case at bar. In that case 
the défendant objected and excepted, and no ruling was made by the 
court. Judge Lurton, for the Circuit Court of Appeals, in reviewing 
the exception, held that there was no réversible error, and said: 

"There is a degree of liberty allowable to counsel, whether for the govern- 
ment or the accused, in respect to the Une of argument they shall pursue 
and the inferences to be drawn from the évidence, which a trial judge should 
respect until the facts of the case are overstepped or arguments used which 
plainly abuse the privilège. • • * But to entitle the accused to a re- 
versai, when objection is made and the languajre not withdrawn, it must ap- 
pear that the matter objected to was plainly unwarranted and so improper 
as to be clearly injurions to the accused." 

In Johnston v. United States, 154 Fed. 445, 83 C. C. A. 299, this 
court in a similar case said : 

"The use of language by counsel, calculated to préjudice a défendant and 
not justifled by the évidence, Is improper and censurable, and should be dis- 
countenanced by the court. In such a case, it is the duty of the trial court 
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to set aslde the verdict, unless satisfled that the Improper language was not 
Instrumental In securing it. But invective based on the évidence and infer- 
ences legitlmately to be derived therefrom are not inhibited, and it is usually 
withln the discrétion of tbe trial court to détermine whether or not the limita 
of professional proprlety hâve been exceeded. Ordinarily the exercise of 
that discrétion will not be reviewed in an appellate court, unless the In- 
vective is so palpably improper that It may be seen to hâve been clearly in- 
jurious." 

We discover nothing so offensive or inflammatory in the remarks 
of counsel for the government as to require us on that ground to re- 
verse the judgments. The trial judge, in the exercise of the discrétion 
vested in him, did not regard the language of counsel as of sufficient 
importance to call for further interférence or action on his part than 
as indicated in the above excerpts from the record, and therein, we 
think, there was no abuse of discrétion. 

[8] It is contended that the court in its instructions gave to the 
words "concubine" and "mistress" too wide and inclusive a meaning, 
and it is argued that the défendants, by transporting the women for 
the purpose of making them their concubines and mistresses, were not 
guilty of the offense defined in the act, and that the words "prostitu- 
tion or debauchery, or any other immoral practice," do not include 
concubinage, and that the immorality denounced by the White Slave 
Traffic Act is only commercialized vice. The fédéral décisions are 
against thèse contentions. Hoke v. United States, 227 U. S. 308, 33 
Sup. Ct. 281, 43 L. R. A. (N. S.) 906, 57 L. Ed. 523, Ann. Cas.l913E, 
905 ; Athanasaw v. United States, 227 U. S. 326, 33 Sup. Ct. 285, 57 
L. Ed. 528, Ann. Cas. 1913E, 911; United States v. Bitty, 208 U. S. 
393, 28 Sup. Ct. 396, 52 U. Ed. 543; United States v. FlaspoUer (D. C.) 
205 Fed. 1006; Johnson v. United States, 215 Fed. 679, 131 C. C. 
A. 613. 

[B] It is assigned as error that the court refused to instruct, as re- 
([uested by the défendants, that in considering the testimony of 
Marsha Warrington, and the weight to be given thereto, they might 
consider her motive in testifying, "whether or not she has been or 
appears to be, acting under the influence of any person or persons, 
whether or not any promise of immunity has been offered to her, and 
any hojje she may hâve for leniency in any criminal action brought 
against herself." It is sufficient in answer to this assignment to point 
to the fact that there is in the record no évidence tending in any way 
to show that there had been a promise of immunity to Marsha War- 
rington, or that she was acting under the influence of any person or 
persons. 

[10] It is urged that there was no évidence on which to find that 
Caminetti took any part in transporting the girls from Sacramento 
to Reno, but that, on the other hand, the évidence was that the tickets 
were purchased by Diggs alone. The record does not sustain this 
contention. There are many items of the testimony which show that 
the journey to Reno was the resuit of the preconcerted action of both 
Diggs and Caminetti, and with a view to achieve a common purpose, 
which was, in fact, accomplished. Thus Lola Norris testified that, 
on the afternoon of the day on which they started for Reno, the four 
were together in a box at a restaurant, and that : 
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"When we agreed on Reno, jiist before Mr. Cïiniinetti left. lie g.ivo ino 
S20. I don"t know wliether he wanted me to buy niy own, or buy "ly o\\u 
and Miss Warrington's togetlier." 

Again she testified that on tlie same occasion Diggs said : 

"Soine one would hâve to manage tlie party, and the others would liavo 
to ablde by hia décisions. And so Mr. Caminetti said, 'I wlM make you tlie 
boss,' and so Mr. Diggs toolj charge of the party. Mr. Caminetti and Mr. 
Dlggs were to share the expenses." 

She testified that thereafter Caminetti left in search for money with 
which to pay for the trip, and that on his return — 

"he said he had been having qnlte a time trylng to locate the party wlio 
was to glv© hlm the money, but he flnally succeeded in finding hlm, and he 
secured the money, and we ail went down to the dépôt again. We reache<l 
the dépôt about 15 minutes before the train left, 1 thlnk. Mr. Diggs weut 
to the ticket office and bought the tickets." 

She testified, also, that while Diggs was btiying the tickets Cami- 
netti — 

"just stood there with us. • • • I heard no objection made by Caminetti 
to the suggestion of Mr. Diggs that he purchase the tickets." 

There was testimony that Caminetti and Diggs together reiited the 
bungalow in Reno which was occupied by the party, and that while 
there he ordered and paid for groceries to be sent to the bungalow. 
In view of thèse features of the évidence, and others not necessary 
to recount, the court below properly instructed the jury as follows: 

"As to the question which has lieen argued by counsel whether the évi- 
dence is sufHcient to show that the défendant transported, or aided or as- 
slsted in transporting, thèse glrls to Reno, you will understand that it is 
not necessary, to sustain thls charge, that the défendant be sliowii to hâve 
himself paid for the tickets or other expenses of that trip. If he con- 
tributed to the means of paying such expenses, or if it was understood be- 
tween himself and Dlggs that he was thereafter to contribute thereto by 
reimburslng Diggs, this would be sufficient on which to sustain the charge 
that the défendant aided and assisted in such transportation." 

[11] It is contended that the instructions to the jury were errone- 
ous, in that thereby the jury were led to believe that the défendants 
were merely charged with seducing the women named in the indict- 
ment, and that, if the jury so found, they might find the défendants 
guilty. This contention is not sustained by the record. It appears 
therefrom that the court read to the jury the indictnient, in which it 
was charged that each défendant transported and caused to be trans- 
ported the two girls named "for an immoral purpose, to wit, that the 
aforesaid Marsha VVarrington should be and become the concubine 
and the mistress of the said défendant," and in which the same al- 
légation was made as to Lola Norris The court also read the stat- 
ute and explained the meaning of its terms, and, among other things, 
charged the jury that if they found that thèse girls were taken to 
Reno on the occasion in question, as testified to by them, aud that 
while there the défendant Diggs and his companion, Caminetti, co- 
habited with them as the testimony tends to show, "then you may 
fmd that they were taken there with the immoral purpose and intent 
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charged." In the instructions the court defined tlie ternis "concubine" 
and "mistress" and the term "debauchery" as used iti the statute : 
and it is clear from the whole of the instructions that the jury nm^i 
hâve fully understood the nature of the charges against each défend- 
ant. 

Since writing the above our attention has been directed to the récent 
décision of the Circuit Court of Appeals for the First Circuit, in My- 
rick V. United States, 219 Fed. 1, in which the majority of that court, 
Judge Putnam dissenting, reversed the judgment of the District Court 
and followed the rule announced in BalHet v United States, 129 Fed. 
689, 64 C. C. A. 201, above cited. In the majority opinion in that 
case référence is made to the fact "that the question has not been defi- 
nitely decided by the Suprême Court." We still entertain the opinion, 
however, that the language of the statute and the utterances of the 
Suprême Court which we hâve cited are sufficiently broad and in- 
clusive to justify the view which we hâve taken of the efïect of the 
act of March 15, 1878. In this day of enlightened jurisprudence it 
is beheved that the protection against self-incrimination conserved by 
the fifth amendment is to be classed with other bars which the rules 
of the common law placed against the admission of évidence of the 
truth, as to which, said Judge Dillon in State v Gigher, 23 lowa, 318, 
"the tendency of modem législation and modem décision is to remove 
thèse bars and to let in the light." But protection against self-incrim- 
ination is still afforded in the provision that the défendant may or may 
not testify for himself as he may elect. We think that when he elects 
to become a witness he waives his constitutional privilège against self- 
incrimination, and that the true rule is stated in Wigmore on Evidence, 
§ 2276 (2) : 

"The case of an accused In a crimlnal triai, who voluntarily takes the 
stand, Is différent. Hère his privilège has proteeted him from heing asked 
even a single question, for the reason that no relevant fact that could be 
inquired atiout woukl not tend to incriminate hini. On this very hypothesls, 
then, his volnntary offer of testlmony upon any fart Is a walver as to ail 
other relevant facts hecause of the necessary connection between ail." 

And (2) (d) : 

"The subject of the direct examinatlon, properly construed, Is the whole 

fact of guilt or innocence, and hence the topic of cross-examination migbt 

always range over any relevant facts, except those merely affecting credi- 
bility." 

There are numerous other assignments of error, which we hâve 
carefully considered, but in none of them. do we find ground for re- 
versing either of the judgments. 

Finding no error, the judgments are affirmed. 

WOLVERTON, District Judge (concurring). I am constrained, by 
reason of the importance of the cases under considération, to set forth 
my views particularly touching the instructions of the trial court rel- 
ative to the failure of the défendants, if such were the case, to deny 
or explain acts of an incriminating nature that the évidence of the pros- 
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ecution established against them, they having taken the witness stand in 
their own behalf. In order to a clear understanding of the view I 
entertain, it is essential that we get a comprehensive view of the situa- 
tion. 

First, as to the Diggs case. Diggs was indicted by six counts. By the 
first, he is charged with transporting Marsha Warrington from Sac- 
ramento, in Cahfornia, to Reno, in Nevada, for the purpose of de- 
bauchery, and for an immoral purpose, namely, that she should be- 
come bis concubine and mistress ; by the second, that he transported 
Lola Norris from and between the same points, that she might become 
the mistress and concubine of F. Drew Caminetti ; by the third, that 
he (Diggs) procured a ticket for Marsha Warrington from Sacramento 
to Reno, with the intent and purpose that she should become his con- 
cubine and mistress; by the fourth, that he procured a ticket for 
Lola Norris, with the intent and purpose that she should give herself 
up to debauchery, and for an immoral purpose, to wit, that she should 
become the concubine and mistress of one F. Drew Caminetti ; by the 
fîfth, that he (Diggs) persuaded, induced and enticed Marsha War- 
rington to go from Sacramento to Reno for the purpose of debauch- 
ery, and for an immoral purpose, to wit, that she should become his 
concubine and mistress; and by the sixth, that Diggs persuaded and 
enticed Lola Norris to go from Sacramento to Reno for the purpose 
of becoming the concubine and mistress of F. Drew Caminetti. Diggs 
was convicted on the first four counts, and acquitted on the last two. 
The éléments of the offenses charged are few and simple, and com- 
prise the transportation, the buying of the tickets, the persuasion and 
inducement, and the purpose with which thèse things were donc. Ail 
were the subject of inquiry at the trial. 

The story of Marsha Warrington as a witness runs from her first 
meeting with Diggs in September, 1912, to the time that the four were 
apprehended and placed under arrest in Reno, Nev. She tells of her 
acts and demeanor with relation to Diggs, and of his acts and de- 
meanor toward her, of improper relations with him from time to 
time, of a trip to San Francisco with Diggs, Caminetti, and Miss Norris 
during the month of February, 1913, of Diggs' registering under a ficti- 
tious name with her as man and wife, of occupying the same rooni 
with him at the hôtel during the night, of their going on to San José, 
where they were again registered as man and wife, and occupied the 
same room in the hôtel for another night, of the party of the four who 
met at the bouse of Diggs in the absence of his wife in January before 
the Reno trip, and then in much détail the discussions between herself 
and Diggs, and the four of them, and what they did leading up to tlie 
final détermination to go to Reno; also of what was done in procuring 
transportation, what was done on the way, and what was done in 
Reno. It was a connected story from the beginning to the end. In ail 
material particulars she was corroborated by Lola Norris. 

Maury I, Diggs, after the government had rested, took the stand as 
a witness in his own behalf. He narrated in great détail the history 
of his relations with Marsha Warrington, and the many troubles that 
came to him from their acts and conduct prior to the Reno trip, and 
also of the relationship existing between Caminetti and Lola Norris, 
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and of the relationship of the four, charging Marsha Warrington with 
having had improper relations with him at the time the four were met 
at Diggs' house in the absence of his wife, a thing that Marsha War- 
rington denied. Continuing, Diggs dwelt at length upon the discus- 
sions had, and what happened between him and Marsha Warrington, 
and among the four of them, relative to his and Caminetti's leaving 
Sacramento for a while, owing to the reports of scandai that had arisen 
and the trouble in which they were involved. He relates that the first 
conversation he had with Marsha Warrington with respect to his leav- 
ing the city was on the Southern Pacific levée. This was two weeks and 
one day before March 9th, the Reno trip having been entered upon on 
the lOth. Then he tells of other conversations had with her, and with 
Caminetti and Lola Norris, relative to his and Caminetti's leaving the 
city for a while to escape the odium that was threatening if they re- 
mained. One conversation he spécifies as having taken place while 
they were on an automobile ride, when he suspected they were being 
f ollowed ; another during the last week, ending March 9th, at the Colum- 
bia Hôtel, in Sacramento, where Diggs was in hiding, he having called 
Marsha Warrington up and advised her of his whereabouts ; another 
he names as having taken place at the Peerless Restaurant. This was 
on Saturday. He says: 

"Then there was another conversation Sunday afternoon. That was out at 
Twenty-Eighth and J street. I believe I had called Miss Warrington up and 
made an appointaient to meet her out there at the Park. That was relative 
to my going away. I still malntained that I was golng South to get away 
from ail this trouble. Miss Warrington said, 'Well, I hâve thoroughly made 
up my mind I am going, too. I am going with you.' • * » The proposition 
was thoroughly settled right there, that we were going to get out of town. 
We had not talked at that time of exactly where we would go, or anything 
of the kind ; but I was very much of the opinion that I wanted to go to Los 
Angeles, owing to the fact that I had a lot of friends there that had lived 
there, and thought for a week or so I could hâve a good time down there, 
and corne back home, and everything would be ail right. I did not Intend to 
take the girls. I did not care whether they went with me or went alone. 
In fact, I wanted Miss Warrington to stay. * » * After leaving Miss 
Warrington and Miss Norris in the Park, Miss Warrington had prevailed 
upon Miss Norris tliat she should go with her, and the girls said that we 
would meet at the Saddle Rock Restaurant at 8 o'clock. So I early made up 
my mind that I was going to leave town, and I agreed to meet them there." 

From there he went home to his wife. He continues with his story : 
"After I got in my house I thoroughly made up my mind to go and see my 
father and ditch the appointment with the girls, and not see them any more, 
and take a chance on the whole business. I told my wife good-by. * * * 
Mr. Hamilton rode as far as Bighth and J, and got ofC the car, and I went 
to the dépôt with the fuU intention of going on that train and coming to 
Berkeley and seeing my father. I mlssed the train by 5 minutes, owing to the 
fact that I had stopped at the office to get the suit. The car did not get me 
there in time. I turned around and came back and went to the restaurant. 
The girls were not there. I went to the eigar store next door and shook dice 
for cigars, the 'twenty-six' game. In a few minutes, a little after 8 o'clock, 
I believe, the girls showed up. * * ♦ In the meantime Mr. Caminetti 
showed up on the scène. He was pretty much under the influence of liquor. 
He says, 'Well, what is doing?' I said, 'Well, I am going, and the girls say 
they are golng, too.' He said, 'Where are you going?' I said, 'I don't know ; 
anything to get out of town for a while.' He said, 'Well, I haven't got any 
-money ; I will go down town and get some,' which he did." 

220 F.— 36 
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Hère Diggs relates that he went ont and made inquiry as to the time 
of departure of ail trains leaving Sacramento that night. Then he 
continues : 

"So the thlng came up; the next train leaving town was 10:45, tbe eaat- 
l)oun(î train, and we ail agreed to catch that train. I called Mr. Caminetti 
up on the téléphone again. » ♦ * He did not show up for that train. 
Miss Warrington and Miss Norris and I went over to the dépôt. When the 
train got ready to go, I thoroughly made np my miud between the restaurant 
and the dépôt that I did not care who went, or who was ready to go, or any- 
thing else; if the crowd was not ready to go, I was going alone; I was go- 
ing to get ont of town. Mr. Caminetti did not appear. Miss Norris, I be- 
lieve, stayed in the little car house, the street car station at the end of the 
Une, at the dépôt. Miss Warrington walked over to the Southern Pacitic 
Station wlth me, and the train stopped. We were contemi)lating about taking 
it. Marsha said to me, 'Now,' she said, 'You go on and take the train; if 
your wife is wise to ine, I am scared to death ; I am afraid she will cause 
you harm or trouble, or hâve you arrested, and you better get out of hère.' 
I was contemplating in my own mind whether to take the train or not. Then 
I believe I said to Marsha, 'No, I will not take that train.' I said, 'If there 
is going to be any staying hère, I am no plker, and I will stay hère and face 
this whole thing with tbe rest of you ; I am not going to go away and leave 
you hère.' Then we went bacU to the restaurant. Mr. Caminetti did not ap- 
pear, so we went back to the restaurant. « * » We aJl talked over again 
the serions condition that we were in and where we would go. There was 
no spécifie place mentioned at the time during the conversation as to where 
we would go; no terminal point at ail. We merely talked over différent 
routes and différent Unes and différent times of arrivais of différent trains 
going out of Sacramento to the différent places. There was no positive ter- 
minal settled upon at ail. That is about ail that occurred there. At this time 
(Jaminetti had not got back yet. In nearly every conversation we had, when 
we spoke of our conditions and the probable arrest of us— us boys, I mean — 
Marsha or Lola, either one, invariably would ask, 'What will they do to us? 
What will happen to us it thèse thiugs corne out?* From our meager knowl- 
edge of tlie law, we explained to them as near as we could what would happen 
if anybody chose to press them, and they thereupon would ask, 'Who will 
press us?' I cannot remember ail the questions they asked, but Miss Warring- 
ton asked me what my wife could do to her if she knew she was keeping Com- 
pany with me ; and I told her that, owing to tbe fact that she was not 21, 
I thougbt — I said I was not stralghit on the Juvénile Law, but I believed she 
could institute proceedings against her through the Juvénile Court if she 
wanted to. I also told her that If she had any money my wife could sue her 
for aliénation of her husband's affections. That was told her upon her re- 
quest as to what would happen to her." 

Thus ended the examination in chief of Diggs, testifying in his 
own behalf. 

The testimony of the government shows, and it is not disputed, that 
the four took the train later on the same night for Reno. On cross- 
examination Diggs says : "We left for Reno two weeks after meet- 
ing her on the levée." And again he says, referring to a ride about 
town : "That was one week before we left for Reno." Further on 
lie was asked: "In your testimony you hâve referred repeatedly to 
conversations and events that took place before the Reno trip.- Now, 
what did you understand to mean by the Reno trip?" To which he 
answered, over objections: "It is perfectly évident what trip it was." 
And so it was, without question. 

Now, the purpose of the défense in ofïering the testimony of Diggs 
to the point where he terminated it was threefold : First, to show that 
there was no persuasion or inducement on his part; causing the girls to 
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go on the trip ; second, to discrédit the girls ; and, third, to shade the 
purpose for whicl: the girls were taken or went upon the trip, This 
comprehends practically the whole case, except the fact of the purchase 
of the tickets and the transportation from Sacramento to Reno. Anci 
yet thèse latter are so conjoined in time and circumstance with the 
former that there is no discernible line of cleavage whereby the testi- 
mony touching the one set of facts may be eut ofif from its relation to 
the other. 

I am firmly persuaded that the défendant, having taken the stand and 
offered his testimony upon the merits of his case, and having entered 
into it in part, rendered himself amenable to cross-examination as to 
the whole, and, further, when he sought to show that the girls went 
upon the journey of their own free will and accord, without persua- 
sion and inducement upon his part, then that his acts and demeanor 
at the time of leaving, including the purchase of tickets, and while upon 
the trip and at Reno, became subjects of perfectly legitimate inquiry 
to test the accuracy of his own rendition of how they ail came to go 
upon the same journey. A défendant cannot tell a half story touching 
his défense, which is a half story from his standpoint of the merits oif 
the case, then abruptly stop in his course and décline to answer further, 
and expect to reap the benefit for himself to be derived therefrom, 
without incurring the discrédit that is, by the rules of évidence and lé- 
gal inference, visited upon the ordinary witness pursuing a like course. 
Mr. Wigmore, in his work on Evidence (volume 4, § 2276, subd. 2), 
States the rule very succinctly which I think is applicable in the présent 
case. After having discussed the rule applicable in the case of an 
ordinary witness, he says : 

"The case of an accused in a criminal trial, who voluntarlly takes the 
etand, is différent. Hère his privilège has protected him from being asked 
even a single question, for the reason that no relevant fact that could be in- 
quired about wonld not tend to criminate him. On this very h5T)0thesis, then, 
liis voluntary offer of testimony upon any fact is a waiver as to ail other 
relevant facts, because of the necessary connection between ail. His situation 
is distinct from that of the ordinary witness, with référence to the point of 
time when a waiver can be predicated, because the ordinary witness is com- 
pelled to take the stand in the first instance, and his opportunity for choice 
does not come till later, when some part of the criminatîng fact is asked for, 
while the accused has the choice at the outset. From the point of view of 
the actual prescience of witness and accused, the resuit is the same. Each 
knows well enough that the inquirles will be upon topics relevant to the 
charge In issue; but that is immaterlal. The question is: What does he 
know as to the connection between the first question and a possible subsé- 
quent incrimina tiug question? Now, the accused knows that there must al- 
ways be such a connection, and, if there is not, then his answer cannot be a 
waiver. The resuit is, then, that the accused, as to ail facts whatever (except 
those which merely impeach his crédit, and therefore are not related to the 
charge in issue), has signitied his waiver by the initial act of taking the 
stand." 

Further on he says (subdivision "d") : 

"The subject of the direct examination, properly construed, is the whole fact 
of guilt or innocence, and hence the toplc of cross-examlnation iright always 
range over any relevant facts except those merely afCecting credibility." 

So it is said, in State v. Wentworth, 65 Me. 234, 243 (20 Am. Rep, 
688): 
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"If he [défendant] discloses part, he must disclose the whole lu relation to 
the subject-matter about whlch he bas answered in part. * * * Answer- 
ing truly in part witli answers exonerative, he eannot stop midway, but must 
proceed, though bis further answers may be self-incriminative. Answeriii,^ 
falsely as to the subject-matter, lie is not to be exempt from cross-oxaminution 
because bis answers to such cross-examiiiation would tend to show tbe falsit.v 
of those given on direct examlnation. If It were so, a préférence would be 
accorded to falsehood rather than to truth." 

And again it is said, in State v. Ober, 52 N. H. 459, 13 Am. Rep. 88 : 

"Having testified concerning a part of the transaction, in whlcli it was al- 
Icged that he was criminally conccn-ned, witbout claiming his constitutioii-il 
privilège, it was too late for hini to hait at that point which suited his own 
convenience." 

See, also, Connors v. Pconle. 50 N. Y. 240; Stover v. Peopls, 56 
N. Y. 315; Heldt v. State. 20 Neb. 492, 30 N. W. 626, 57 Am. Rep. 
835 : Lee v. State, 56 Ark. 4. 19 S. W. 16: Clarke v. State. 78 Ala. 474, 
56 Am. Rep. 45 ; State v. Tatman, 59 lowa, 471, 13 N. W. 632 : State 
V. Larkin, 250 Mo. 218. 157 S. W. 600, 46 L. R. A. (N. S.) 13 ; State v. 
Raftery, 252 Mo. 72, 158 S. W. 585. 

The Suprême Cotirt bas enmiciated the same principle, while perhaps 
not deciding the exact question hère involved. In Fitzpatrick v. United 
States, 178 U. S. 304, 315, 20 Sup. Ct. 944, 948 (44 L. Ed. 1078), the 
court says : 

"Where an aceused party waives his conslitutioual privilège of silence, 
taiîes the stand in his own behalf, and makes his own statement, it is elear 
that the prosecution bas a right to cross-examine him upon such statement 
with the same latitude as would be exercised in the case of an ordinar.y wit- 
ness, as to the circumstances Connecting him with the alleged crime. While 
no inference of guilt can be drawn from his refusai to avail himself of the 
privilège of testifying, he bas no right to set forth to the jury ail the facts 
which tend in his favor, without laying himself open to a cross-examination 
upon those facts. Tlie witness having sworn to an alibi, it was perfectly 
compétent for the government to cross-examine him as to every fact whieli 
had a bearing upon his whereabouts upon the night of the murder, and as to 
what he did and the persons with whom he associated that night. Indeed, 
we liiiow of no reason why an aceused person, who takes the stand as a wit- 
ness, should not be subject to cross-examination as other witnesses are." 

In' this case référence is made to State v. Lurch, 12 Or. 99, 6 Pac. 
408, and State v. Saunders, 14 Or. 300, 12 Pac. 441. But thèse cases 
fall clearly within the exception noted by Mr. Wigmorc. The Oregon 
slatute seems to limit the right of cross-examination to "ail facts to 
which he [défendant] bas testiiied." Sess. Laws 1880, p. 28. 
^In Sawyerj. United States, 202 U. S. 150, 165, 26 Sup. Ct. 575, 579 
(50 L. Ed. 972, 6 Ann. Cas. 269), the court seems to bave interpreted 
the rule slightly more broadly than was announced in the Fitzpatrick 
Case. It says: 

'"It bas been held in this court that a prisoner who talées the stand in liis 
own behalf waives his constitutional privilège of silence, and that the prosi'- 
cution lias the right to cross-examine him upon his évidence in chief, with the 
same latitude as would be exercised in the case of an ordinary witness, as 
ro the circumstances Connecting him with the crime." 

And again, in Powers v. United States, 223 U. S. 303, 315, 32 Sup. 
Ct. 281, 284 (56 E. Ed. 448), the court says: 
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"Havlng taken the stand in Ms own behalf, and given the testimony above 
recited, tending to show that he was not guilty of the offense chargea, he was 
reo.uired to submit to cross-examination, as any other witness in the case 
would be, concerning matter pertinent to the examination in chief." 

Thèse cases, it would seem, in principle, décide practically the very 
point in issue hère. When it is once ascertained that the inquiry 
touching what was done at the dépôt on the night and at the time the 
four left for Reno, and what took place on the journey, and what hap- 
pened at Reno, was proper and légitima te subject-matter for the cross- 
examination of Diggs, it follows with absolute persuasion that the 
court's instruction complained of was not error for which a reversai 
should be had. 

The case of Balliet v. Uiiited States, 129 Fed. 689, 64 C. C. A. 
201, would seem to be opposed to this view, but we are not advised 
respecting the testimony offered in chief, and are without light as to 
the précise relation which the inferences sought to be drawn bear to 
the matter testified to. Sanborn, Circuit Judge, in his concurring opin- 
ion, has this to say on the subject: 

"But in the fédéral courts the line of démarcation which limits a rightful 
cross-examination Is clear and well-deflned. It is the line between subjects 
relative to which the witness was examined upon the direct examination and 
those concerning which he was not required to testify." 

It may be that the défendant might be called to testify to some col- 
latéral fact — that is, as to some matter distinct from the real merits 
of the case and yet having some pertinent bearing — and not be sub- 
ject to cross-examination as.to the merits; as, for instance, if a de- 
fendant in a murder case were called to testify merely whether or not 
he was related to the deceased. In such a case it would be a strange 
stretch of the rule to hold that he could be cross-examined as to wheth- 
er he committed the murder. But where a défendant has taken the 
stand, and has once entered upon a disclosure or a récital of part of 
the détails relating to the offense charged, the offense charged becomes 
the subject-matter of the inquiry in chief, and the défendant subjects 
himself to cross-examination touching the entire subject-matter. And 
this is my position in the présent case. With ail due respect for the 
court deciding the Balliet Case, I am unable to adopt its conclusion. 

In the very récent case of Myrick v. United States, 219 Fed. 1, the 
court was of the opinion: 

"That the défendant Cunningham, by taking the stand and testifying as to 
the commissions paid to agents, did not waive his constitutional right to be 
free from uufavorable comment on matters to which his testimony did not 
relate, and as to which he sald nothing." 

This case I do not regard as opposed to the view hère entertained. 

I hâve discussed in particular the Diggs case. But the facts of the 
Caminetti case, although Caminetti did not go so minutely into the pre- 
vious relationship existing between him and Diggs with Lola Norris and 
Marsha Warrington, bring it within the same principle, and the same 
conclusion would follow. Caminetti's especial purpose in testifying was 
to show the particular motive which induced him to embark upon the 
expédition. 
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Upon ail other questions in the case, I concur with the views ex- 
pressed by Judge GILBERT in the prevailing opinion. 

ROSS, Circuit Judge (dissenting). Thèse are companion cases, the 
respective plaintiiïs in error being companions in the transactions out 
of which the cases arose. The record and arguments in each case are 
much alike, and therefore the cases may be properly and conveniently 
disposée of together. 

The party défendant in the first case tried in the court below — Diggs 
-^was at the times in question about 26 years old, residing with his wife 
and one child in the city of Sacramento, where, according to the évi- 
dence he vvas somewhat prominent as an architect and otherwise. 

The défendant in the other case — Caminetti — was about two years 
younger, and had a wife and two children with whom he resided in 
the same city, and where he occupied an officiai position of some con- 
séquence, and was also a man of some prominence. The two were 
close friends. Two girls, named respectively Marsha Warrington and 
Lola Norris, were at the same time living in the same city — the first 
mentioned with her father and stepmother, and the second with her 
parents, ail of whom were respectable people. 

In both cases there was testimony given tending to show that several 
weeks before the commission of the acts which constitute the basis 
of the indictments a saloon keeper named Austin, who was an intimate 
friend of Diggs, and also a friend of Miss Warrington, introduced 
the two on a street in Sacramento. Miss Warrington was then about 
20 years old and a stenographer ; Lola Norris, about a year younger, 
was her intimate friend. The resuit was that thèse four persons 
almost immediately commenced going about together frequently, often 
to disreputable places, at différent times Diggs taking the four in 
his machine on trips about the city and to outside places, where they 
sometimes spent the night; he registering under an assunied name 
with Marsha Warrington as his wife, and Caminetti under an assumed 
name with Lola Norris as his wife, in each instance where the night 
was spent away f rom home the girls deceiving their respective parents 
by false représentations as to where they were going. 

The two girls were the chief witnesses against the défendants on 
their trials. Marsha Warrington herself testified to her séduction by 
Diggs and that she had become pregnant by him prior to the trip to 
Reno, Nev., upon which trip the indictments are founded. Lola Norris 
testified that Caminetti had not accomplished his diabolical purpose 
prior to their arrivai in Reno, although she admitted that she had spent 
the night with him on at least one of the trips out of Sacramento to 
near-by places, and had occupied the same bed with him in the draw- 
ing room of a Pullman car on the trip to Reno; Diggs and Miss War- 
rington occupying the other bed in the same drawing room. 

There was évidence tending to show that prior to the Reno trip 
the conduct of thèse four persons had become more or less known in 
Sacramento and a subject of comment there, and that publicity as well 
as court proceedings became imminent before the four departed from 
Sacramento for Reno, Nev., from which latter place they were brought 
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back by officers of the law after having spent several days and nights 
in Reno in a cottage which the men had rented under assumed names. 
and where Diggs lived with Miss Warrington as husband and wife, 
and where Caininetti mahitained the same pretended relationship with 
Miss Norris. 

Subsequently the indictments in the présent cases were presented 
and filed — that against Diggs containing six counts, and the one against 
Caminetti four counts. 

In the Diggs case the first count is, in substance, that on the ISth day 
of January, 1913, at Sacramento, the défendant did willfully, knowing- 
ly, feloniously, and unlawfully transport and cause to be transported, 
and aid and assist in obtaining transportation for, Marsha Warring- 
ton from Sacramento, Cal., to Reno, Nev., over the Une of the Southern 
Pacific Company, a railroad corporation engaged in carrying passengers 
from one state to the other, "for the purpose of debauchery and for 
an immoral purpose, to wit, that the aforesaid Marsha Warrington 
should be and become the concubine and the mistress of the said de- 
fendant." 

The second count contains like averments in respect to Lola Norris 
"for the purpose of debauchery and for an immoral purpose, to wit, 
that the aforesaid Lola Norris should be and become the concubine and 
the mistress of one F. Drew Caminetti." 

The third count charges that the défendant on the 15th day of Janu- 
ary, 1913, at Sacramento, did willfully, unlawfully, and feloniously, 
knowingly procure and obtain, and cause to be procured and obtained, 
and aid and assist in procuring and obtaining, a ticket issued by the 
Southern Pacific Company at its office in the city of Sacramento for 
passage between that city and Reno, in the state of Nevada, to be used 
by Marsha Warrington, in interstate commerce, in traveling from Sac- 
ramento to Reno over the line of the Southern Pacific Company, a com- 
mon carrier engaged in the business of carrying passengers between the 
points named, whereby the said girl was then and there so transported, 
"with the intent and purpose on the part of the said défendant that 
said girl, Marsha Warrington, should give herself up to debauchery 
and for an immoral purpose, to wit, that the aforesaid Marsha War- 
rington should be and become the concubine and the mistress of the 
said défendant." 

The fourth count contains substantially the same averments as the 
third, except as to the name of the girl ; Lola Norris being therein 
named, instead of Marsha Warrington, and excepting the intent with 
which such transportation of Lola Norris is alleged to hâve been made, 
the same being, as alleged in the second count, "with the intent and 
purpose on the part of the said défendant that said girl, Lola Norris, 
should give herself up to debauchery and for an immoral purpose, to 
wit, that the aforesaid Lola Norris should be and become the concu- 
bine and the mistress of one F. Drew Caminetti." 

The fi fth count allèges that on the same day and year, at Sacramento, 
the défendant did willfully, unlawfully, and feloniously, knowingly 
persuade, induce, and entice, and cause to be persuaded, induced, and 
enticcd, and aid and assist in persuading, inducing, and enticing, Marsha 
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Warrington to go from Sacramento, Cal., to Reno, Nev., in înterstate 
commerce over the line of railroad of the Southern Pacific Company, 
"for tiie purpose of debauchery and for an immoral purpose, to wit, 
that she, the said Marsha Warrington, should be and become the con- 
cubine and the mistress of the said défendant." 

The sixth count makes substantially the same allégations as the fifth, 
except in respect to the girl namcd ; Lola Norris being therein named, 
instead of Marsha Warrington, and except in respect to the intent, 
which is therein charged to be "for the purpose of debauchery and for 
an immoral purpose, to wit, that she, the said Lola Norris, should be 
and become the concubine and the mistress of one F. Drew Caminetti." 

Under that indictment Diggs was found guilty as charged in the 
first four counts, upon which conviction the judgment against him is 
based ; the jury returning no verdict in respect to the last two counts 
of the indictment, and no further action by the court in respect thereto 
appearing to hâve been taken. 

In the Caminetti case the first count charges, in substance, that on 
the 15th day of January, 1913, at Sacramento, Cal., the défendant did 
willfully, knowingly, and feloniously, unlawfully transport and cause 
to be transported, and aid and assist in obtaining transportation for, 
and in transporting in Interstate commerce, from( Sacramento to 
Reno, Nev., over the line of railroad of the Southern Pacific Company, 
a common carrier engaged in carrying passengers between the two cities 
named, a certain girl, to wit, one Lola Norris, "for the purpose of 
debauchery and for an immoral purpose, to wit, that the aforesaid Lola 
Norris should be and become the concubine and the mistress of the 
said défendant." 

The second count contains substantially the same averments as the 
first, except that Marsha Warrington is therein named, instead of Lola 
Norris, and except as to the intent, which is therein charged to be "for 
the purpose of debauchery and for an immoral purpose, to wit, that 
the aforesaid Marsha Warrington should be and become the concubine 
and the mistress of one Maury I. Diggs." 

The third count charges, in substance, that the défendant on the day 
and year already mentioned, at Sacramento, did willfully, unlawfully, 
and feloniously, knowingly, persuade, induce, and entice, and cause to 
be persuaded, induced, and enticed, and aid and assist in persuading, 
inducing, and enticing, Lola Norris to go from the city of Sacramento, 
Cal., to Reno, Nev., in Interstate commerce over the Hne of railroad of 
the Southern Pacific Company, a common carrier of passengers between 
the points named, "for the purpose of debauchery and for an immoral 
purpose, to wit, that she, the said Lola Norris, should be and become 
the concubine and the mistress of the said défendant." 

The fourth count makes substantially the same charges as the third 
count, except as to the girl, who is therein alleged to be Marsha War- 
rington, and in respect to the intent, which is therein alleged to be "for 
the purpose of debauchery and for an immoral purpose, to wit, that 
she, the said Marsha Warrington, should be and become the concubine 
and the mistress of one Maury L Diggs." 

Under that indictment Caminetti was found by the jury guilty as 
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charged in the first counl, and not guilty upon each of the other counts, 
upon which verdict the judgment against him is based. 

In each case the distinct and spécifie purpose alleged in the indict- 
ment in the alleged acts of the défendant, as respects Marsha Warring- 
ton, was that she "should be and become the concubine and the mistress 
of" Diggs, and, as respects Lola Norris, that she "should be and be- 
come the concubine and the mistress of" Caminetti. 

However depraved and heinous the conduct of the two men was, yet, 
when brought before the court upon indictment, the same légal pre- 
sumption of innocence of the offenses charged attended them that ac- 
companies every other person legally charged with crime, and the same 
obligation rested upon the prosecution to establish their guilt by légal 
proof beyond a reasonable doubt that arises in the case of every other 
person legally accused of crime — the ultimate détermination of the 
facts resting, as in every criminal case, with the jury, rightly instructed 
by the court as to the law governing the case. 

In each of the présent cases a large amount of évidence was intro- 
duced and many incriminating facts and circumstances testified to. 
Witnesses were sworn and testified on both sides. In the Diggs case 
that défendant was sworn on his own behalf and testified at length 
concerning his relations with Miss Warrington, and concerning the 
actions and relations of ail four of the persons hère under considéra- 
tion, prior to their departure f rom Sacramento on the Reno trip ; but in 
respect to their actions and relations on that trip, and while remaining 
in Reno, he neither testified nor was questioned, either on direct or 
cross-examination. In respect to ail of those matters he chose to remain 
silent ; and one of the principal questions in the Diggs case relates to the 
instruction given by the trial court to the jury respecting his silence in 
that regard. 

On the part of the prosecution the actions and relations of the par- 
ties on the Reno trip and during the time they remained in that city was 
fully gone into, and much évidence was also given by the government 
tending to show that the two girls were persuaded and induced by the 
two men to go with them on that trip, although the testimony given by 
Diggs in his own behalf, if believed by the jury to be true, directly tend- 
ed to show that there was no inducement or persuasion on the part of 
the men, but, on the contrary, that the girls went with them willingly, 
and, as to Miss Warrington, insistently. 

Among the détails of the trip and the stay of the four in Reno was 
the following testimony of the two young women introduced on be- 
half of the prosecution : That they lef t Sacramento for Reno the night 
of March 9, 1913, is undisputed. Among other things, Miss Warring- 
ton testified: 

"After Mr. Diggs, Miss Norris, and myself reached the dépôt, the train 
came in, and I told Mr. Diggs to go on and take the train, and that 1 
was pertectly willing to stay In Sacramento and would not go with him. He 
said, 'Xo ;' that he wanted me to go." 

Caminetti not having been in time for that train, Diggs reached him 
by téléphone and arranged a further meeting of the party with Cami- 
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netti at the Saddle Rock restaurant, concerning which meeting Miss 
Warrington further testified: 

"Wlien Mr. Caniiiiettl reached there, he sald he had some nioney and 
that he would go on the next train. We then left the Saddle Rock and 
went to the dépôt, reaching it about 12 o'clock. Jlr. Diggs said for us to 
M'ait and he would get the tielcets; we waited, and he got the tlckfts at 
the ticket office In the dépôt. I waited with Mr. Camlnettl and Miss Noriis; 
then the train came and we got on. It was an ordlnary Pullman car, and 
Mr. Diggs got a drawing room from the Pullman conductor and he paiil 
for it. We waited until it was made up, then the four of us entered. Mr. 
Diggs, I think, ordered the porter to make up the drawing room. Tliere 
were three beds — the upper and lower berths and a llttle side bed. We ail 
went to bed rlght after we entered the room. Misa Norris and Mr. CaminettJ 
had the upper berth, and Mr. Diggs and I had the lower berth. Miss Norris 
got in tlie upper berth two or three minutes after we entered the room. I 
think she got her clothes off up there, her shoes, her skirt, and her waist 
and her hat. Mr. Ciiminetti got in the berth the same time she dld. 1 
think he took his clothing ofC up there. I got in the lower berth flrst. Be- 
fore getting into It I took ofC my skirt and waist and pumps. Mr. Diggs 
took off his shoes and coat, and I think he took ofC hls trousers and his outer 
Bhlrt • * » I saw Mr. Diggs give the tickets to the conductor." 

Miss Norris, also sworn on behalf of the prosecution, gave similar 
testimony to that of Miss Warrington just quoted, and in the course 
of her testimony said, among other tliings: 

"We reached Reno about 8 or 9 o'clock next uiorning." 

And again : 

"I recall when the train reached Truckee. We arose about an hour and 
a half before the train reached Reno. Upon our arisiug in the morning, 
Mr. Diggs said that they would get a cottage when we got into Reno. AU 
four of us were to live in the cottage." 

Referring to the time of reaching Reno, Miss Warrington also tes- 
tified : 

"I remained In the berth with the défendant IMggs untU about 8 o'clock 
the next morning, I think. Mr. Diggs got ont flrst. Mr. Oaminetti, I think, 
got out of the upper berth first I recall reaching Reno that morning. It 
was before uoon, 1 think ; the first place we went was to a café to hâve 
our lunch. » » » Tjjeu Mr. Diggs and Mr. Camlnettl went to the real 
estate firui, I think." 

In respect to the meeting at the Saddle Rock restaurant Miss Nor- 
ris also testified: 

"At the Saddie Rock restaurant, ,1ust before leaving, Mr. Oaminetti gave 
me some money and told me to buy my own ticket to Reno. Mr. Diggs saw 
him give it to me, and he sald that he would buy ail the tickets ; that it 
would never do for us to separate, and for Miss Warrington and 1 to go 
together, and they go together, away from us. And he said — We had been 
talking about places to go, and they had suggested several places, and Mr. 
Diggs said it would not do for every one to hâve suggestions ; that each one, 
of course, thought his was the best, and that some one would hâve to 
manage the affalr ; somebody would hâve to be the boss ; 'Now who vvill 
It be;' and Mr. Oaminetti said, ' Well, I nanie you to be the person to niau- 
age the trip;' and so he considered himself the boss." 

The party left Sacramento shortly after niidnight of March 9, 1913, 
by the Southern Pacific Railroad. On their arrivai in Reno the nsxl 
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morning they at fîrst went to the Riverside Hôtel, concerning which 
Miss Warrington testified : 

"They said we should go to the hôtel and walt for them, and they would 
try and rent a house for one month at least I think they sald they were 
«oing to stay in Nevada about six months. • * • They told us that when 
we reached the Riverside Hôtel we should walt there until they returned. 
They returned about 5 o'clock. Then they registered, after which vre went 
upstairs to the suite of three rooms, two bedrooms, with a sitting room be- 
tween. We oceupied thèse rooms just one night, and left about 9:30, I think, 
next moming. Mr. Caminetti and Miss Norris had one, and Mr. Diggs and I 
had the other room. We retired about 10 :00 o'clock. We ail disearded our 
\\earing apparel. Mr. Diggs oceupied the bed with me, and Miss Norris oceu- 
pied the other bed with Mr. Caminetti." 

And concerning which Miss Norris testified: 

"Mr. Diggs and Mr. Caminetti went over to the clerk's desk In the office of 
the hôtel and reserved three rooms, a suite of rooms. Mr. Diggs told us that 
lie registered as Mr. Enright and wife, and Mr. Caminetti registered as Mr. 
Ross. * * * There were three rooms, two bedrooms and a sitting room. 
Mr. Caminetti and I oceupied one, and Mr. Diggs and Miss Warrington the 
other. I disearded most of my wearing apparel that nlght." 

On the day of the arrivai of the party in Reno the men rented from 
a man named Mergen, acting for a firm of real estate agents there, a 
cottage, concerning which transaction Mergen testified on behalf of 
the prosecution : 

"I recall negotiating with Mr. Enright on the lOth, of March, 1913, for the 
renting of that cottage. * * • The name Eïiright was given me by him- 
self. I would recognize the man again if I saw him in this courtroom. Q. 
Will you kindly look around and see if he is hère? A. He is right there, with 
his hand up to bis face. 

"Mr. Roche: You will concède, gentlemen, that that is the défendant 

"Mr. Devlin. Yes." 

And in respect to the stay and actions of the parties in question 
while in Reno Miss Norris further testified: 

"I knew that Mr. Caminetti went by the name of Ross at Reno, and that 
I was going by the name of Mrs. Koss, and that Mr. Diggs and Miss Warring- 
ton were going by the name of Enright and wife. • • * Mr. Diggs and 
Miss Warrington oceupied the front bedroom, and Mr. Caminetti and I the 
back bedroom. Mr. Caminetti and I had sexual intercourse in that bungalow. 
He said he would marry me, and I believed him." 

And Miss Warrington also testified : 

'While at Reno I had sexual relations with Mr. Diggs." 

Upon the conclusion of ail of the évidence in the Diggs case, the 
court, after argument by the attorneys of the respective parties, in- 
structed the jury, giving, among other instructions, this in respect to 
the défendant: 

"The défendant bas taken the stand In his own behalf, and, so far as his 
testimony tends to cover the transaction involved in the charges against him, 
it is somewhat at variance with that of the two girls, Miss Warrington and 
Miss Norris; that is, according to his story of their intimacy, he makes it 
appear that Miss Warrington was apparently pursuing him as much asi he 
was pursuing her, if not more, and he claims that when he suggested the Idea 
of leaving Sacrainento alone she protested that she should not be left be- 
hind, but should go with him. and that it was she, and not the défendant; 
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who Insisted that Miss Norrls should accompany them. Now thls conflict, so 
far as It exists, is for you to détermine; ttiat is, you will say whether the 
ntatements of thèse girls are true, or that of the défendant, to the extent 
that you find It material to détermine in order to reaeli your verdict. The 
testimony of the défendant, however, does not cover the entire transaction 
as testified to by the two girls and the other wltnesses for the prosecution. 
After testifying to the relations between himself and Caminetti and thèse 
girls down to the Sunday night on which the évidence of the government 
tends to show the trip to Reno was talien, he stops short and has glven noue 
of the détails or incidents of that trip, nor any direct statement of the intent 
or purpose with which that trip was taken, contenting himself by merely re- 
ferring to it as having been taken, and by testifying to hls state of mind for 
some days préviens to the taking of tUat trip. Now this was the défendants 
privilège, and, being a défendant, he could not be required to say more if 
he did not désire to do so ; nor could he be cross-examined as to matters not 
covered by hia direct testimony. But in passing upon the évidence in the 
case for the purpose of finding the facts you hâve a right to take this omis- 
sion of the défendant Into considération. A défendant is not required under 
the law to take the witness stand. He cannot be compelled to testify at ail, 
and if he fails to do so no infercnce unfavorable to him may be drawn from 
that fact, nor Is the prosecution permitted in that case to comment unfavor- 
ably upon the defendant's silence ; but where a défendant eleets to go upon 
the witness stand and testify, he then subjects liimself to the same rule as 
that applying to any other witness, and if he has failed to deny or cxplalu 
acts oie an incrimlnating nature that the évidence of the prosecution tends 
to establish against him, such failure may not only be commented upon, but 
may be considered by the jury with ail the other circumstances in reaching 
their conclusion as to his guilt or Innocence, since it is a legitimate Infer- 
ence that, could he bave truthfully denied or explalned the incrimiuatiug 
évidence against him, he would hâve done so." 

It must be remembered that neither of the défendants to thèse cases 
was on trial for fornication or adultery. While both of those acts are 
made a crime and punishable as such by the laws of the state of CaH- 
fornia, neither is made a crime by any law of the United States. The 
statute of the United States upon which the présent prosecutions are 
based is the act of June 25, 1910 (36 Stat. 825, c. 395), which the act 
itself expressly déclares "shall be known and referred to as the 
'White Slave Traffic Act,' " the second, third, and fourth sections of 
which are as foUows: 

"Sec. 2. That any person who shall knowingly transport or cause to be 
transported, or aid or assist in obtaining transportation for, or in transport- 
ing, in Interstate or foreign commerce, or in any territory or in the District 
of Columbia, any vi'oman or girl for the purpose of prostitution or debauchery, 
or for any other immoral purpose, or with the intent and purpose to induce, 
eiitice, or compel such woman or girl to become a prostitute or to give her- 
self up to debauchery, or to engage in any other immoral practice ; or who 
shall knowingly procure or obtain, or cause to be procured or obtained, or 
Liid or assist in procuring or obtaining, any ticket or tickets, or any form of 
transportation or évidence of the rlght thereto, to be used by any woman or 
girl in Interstate or foreign commerce, or in any territory or the District of 
Columbia, in golng to any place for the purpose of prostitution or debauchery, 
or for any other immoral purpose, or with the intent or purpose on the part 
of such person to induce, entice, or compel her to give herself up to the prac- 
tice of prostitution, or to give herself up to debauchery, or any other immoral 
practice, whereby any such woman or girl shall be transported in Interstate 
or foreign commerce, or in any territory or the District of Columbia, shall 
be deemed guilty of a felony, and upon conviction thereof shall be punlshed 
by a fine net exceedlng flve thousand dollars, or by imprisonment of not more 
than flve years, or by both such fine and imprisonment, in the discrétion of 
the court. 
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"Sec. 3. That any person who sliall knowingly persuade, induce, eiitice, or 
coerce, or cause to be persuaded, induced, enticed, or eoeroed, or aid or assist 
in persuading, inducing, enticing, or eoercing any woman or girl to go from 
one place to another in Interstate or foreign commerce, or in any territory 
or the District of Columbia, for tlie purpose of prostitution or debaucliery, 
or for any other immoral purpose, or with the intent and purpose on the paît 
of such person that such woman or girl shall engage in the practice of prosti- 
tution or debauchery, or any other immoral practice, whether with or without 
her consent, and who shall thereby knowingly cause or aid or assist lu caus- 
ing such woman or girl to go and to be carried or transported as a passenger 
upon the Une or route of any common carrier or carriers in Interstate or 
foreign commerce, or any territory or the District of Columbia, shall be deemed 
guilty of a felony and on conviction thereof shall be punished by a fine of 
not more than flve thousand dollars, or by imprlsonment for a term not ex- 
ceeding five years, or by both such fine and imprlsonment, in the discrétion 
of the court. 

"Sec. 4. That any person who shall knowingly persuade, induce, entice, or 
coerce any woman or girl under the âge of eighteen years from any state or 
territory or the District of Columbia to any other state or territory or the 
District of Columbia, with the purpose and intent to induce or coerce her, or 
that she shall be induced or coerced to engage in prostitution or debauchery, 
or any other immoral practice, and shall in furtherance of such purpose 
knowingly induce or cause her to go and to be carried or transported as a 
passenger in Interstate commerce upon the Une or route of any common car- 
rier or carriers, shall be deemed guilty of a felony, and on conviction thereof 
shall be puni*ied by a fine of not more than ten thousand dollars, or by im- 
prlsonment for a term not exceeding ten years, or by both such fine and im- 
prlsonment, in the discrétion of the court." 

In each indictment the charges related only to the trip of the par- 
ties in question from Sacramento, Cal., to Reno, Nev., and to the acts 
and circumstances connected with and growing out of that trip. Those 
acts and circumstances are in part detailed by the testimony of the 
witnesses Marsha Warrington and Lola Norris above quoted, in re- 
spect to which the défendant neither testified nor was questioned on 
either his direct or cross-examination. In respect to those matters he 
chose to avail himself of the privilège conferred upon him by article 
5 of the amendments to the Constitution of the United States, which 
reads: 

"No person * * * shall be compelled in any criminal case to be a 
witness against himself" 

—and of the act of Congress of March 16, 1878 (20 Stat. 30, c. 37), 
which is as f oUows : 

"That tn the trial of ail indictments, informations, complaints, and other 
proceedings against persons charged with the commission of crimes, ofl;enses, 
and misdemeanors, in the United States court, territorial courts, and court- 
martial, and courts of inquiry, in any state or territory, including the District 
of Columbia, the person so charged shall, at his own request but not other- 
wise, be a compétent witness. And his failure to make such reauest shall not 
create any presumption against him." 

To the extent that the défendant waived the immunity extended to 
him by the provisions of the Constitution and statute of the United 
States above quoted, he placed himself, as the court below properly 
told the jury, in the position of any other witness, and subjected his 
testimony to comment, by both counsel and court, to the same extent 
as may be properly and legally made by either respecting the testimony 
of any other witness. Authorities to that effect are very numerous, and 
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many of them are referred to by the respective counsel in the présent 
cases. But such waiver does not, in my opinion, extend beyond the tes • 
timony given by the défendant, and the inferences and conclusions 
to be drawn theref rom, where he does not refuse to answer any proper 
question. 

The counsel for the government hâve cited many authorities as to 
the proper limits to the cross-examination of a défendant in a crim- 
inal case who voluntarily goes on the stand as a witness, and as to 
the inferences to be drawn from his refusai to answer proper ques- 
tions on cross-exaniination. But ail such authorities are wholly inap- 
l)licable to the présent cases for the reason that the direct examination 
of both défendants hère was confined to matters occurring before the 
commencement of the Reno trip, and the only défendant who was 
cross-examined at ail— Diggs — does not appear to hâve refused to an- 
swer any proper question. To hold that any inference or conclusion 
can be properly drawn from a failure of the défendant to explain 
or deny matters or circumstances concerning which he did not testify 
and concerning which he was not questioned, either on direct or cross- 
examination, would, in my opinion, manifestly be to make his silence 
in respect to such matters and circumstances évidence against him, 
contrary to the provisions of the Constitution and statutë above quot- 
ed. And so the Circuit Court of Appeals for the Eighth Circuit in 
eflect held in Balliet v. United States/ 129 Fed. 689, 695, 64 C. C. A. 
201, 207, where the court said: 

"We bave next to consider whetlier the Jury were misdirected, and only 
one alÎGKed errer of this sort Is called to our attention. At the conclusion of 
a somewhat lengthy charge, the trial judge made this statement, to which an 
exception was duly takeu: 'It has been suggested that I hâve overlooked one 
thing. I may say you may consider, In determlnlng the question, the fact 
that the défendant having gone upon the witness stand. If he has not fully 
explained, or has not explained matters which are materlal to the Issues in 
this case, and which are naturally within his Unowledge, you may consider 
that as a circumstance tendlng to show that the facts, if explained, etc., would 
bear ont the contention of the government, and liis failure to explain them or 
give a truthful explanatlon Is against him.' 

"We hâve not been able to conclude that this Instruction states a correct 
rule of law, or that the givlng of It was not a materlal error. As we interpret 
this instruction, it means that, inasmuch as the défendant had electea to 
testify in his own favor, if while on the stand he had not fuUy explained ail 
matters and things material to the issues in the case which the Jury mlght 
thlnk wore naturally within his knowledge, then the jury might conclude that 
the facts, etc., if he had Indulged In an explanatlon concerning them, would 
bave borne out the contention of the government (that Is, shown that he waa 
guilty), and that his failure to explain was against him (that is, would jua- 
tify a conclusion of guilt). This rule of law would put the défendant In a 
crimlnal case in a peculiar attitude, for If he takes the stand as a witness 
he must perforce explain every fact and circumstance which has been put In 
évidence against him, as tendlng to establish gullt, which a jury may deem 
material, and such as he could explain, at the rlsk of having them conclude, 
because of his silence as respects such facts and circumstances, that they are 
true and that he is guilty. If a défendant in a criminal case desires to take 
the stand and c>ontradict some particular fact or circumstance that has been 
testitied to, be cannot safely do so for fear of ralsing a presumption of guilt 
by his failure to explain other facts and circumstances in évidence which tlie 
Jury may happen to regard as material and may think the accused could ex- 
plain. The fédéral statute (Act March 16, 1878, c. 37, 20 Stat. 30 [U. S. Comp. 
yt. iîJOl, p. O(JOi) providc'S, in substance, that a person charged with an offense 
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•shall at his own request, but not otherwlse, be a compétent witness. And 
bis failure to make suchi request shall not create any presumption agaiiist 
hlm.' When the défendant in a erimlnal case. In compliance wtth this stat- 
ute, waives his constitutional privilège by taking the wltness stand, he occu- 
pies! the attitude of any other wltness, and may be cross-examlned like an 
ordlnary witness, and to the same extent. FItzpatrick v. United States, 178 
U. S. 304, 315, 20 Sup. Ct. 944, 44 L. Ed. 1078. The fédéral statute does not, 
like the statutes of some states (vide Rev. St. Mo. 1899, § 26S7), expressly pro- 
vide that the examination of the accused shall be limited to the matters tes- 
tlfled to on' his direct examination, but we apprehend that it should be so 
limited, because that Is the gênerai rule whlch obtains In the fédéral courts 
relative to the cross-examlnation of ail witnesses exeept, when the rule is re- 
laxefl, as It sometimes is, on grounds of convenieuce or necessity. Houghton 
V. Jones, 1 Wall. 702, 706, 17 L. Ed. 503 ; Wills v. Russell, 100 U. S. 625, 25 
h. Ed. 607 ; Montgomery v. iEtna Life Ins. Co., 38 C. C. A. 553, 97 Fed. 913 ; 
Goddard v. Crefleld Mills, 21 C. C. A. 530, 75 Fed. 818; Safter v. United 
States, 31 C. O. A. 1, 87 Fed. 329. It is also doubtless true that, when a de- 
fendant in a erimlnal case takes advantage of the statute and testifies in his 
own favor, the governnient may comment on his testimony and draw infer- 
ences therefrom as freely as if he were an ordlnary witness and not the ac- 
cused. It Is oiily where the accused fails to testify that the statute prohibits 
unfavorable comment and attempts to create a presumption against him be- 
cause he has not done so. Conceding this much, we are nevertheless of opin- 
ion that the instruction in question went too far, in that it required the ac- 
cused to explain every fact and circumstance whlch had been introdueed 
against him, and gave to them additional probative force because he had not 
done so or attempted to do so. Furthermore, It left the jury at fuU liberty to 
détermine what matters which had been given in évidence were 'material to 
the issues in the case,' without directions on that point, and equal liberty to 
détermine what matters were 'naturally within his knowledge' and susceptible 
of explanation. The testimony in the case had taken a very wide range and 
covered a considérable period of time. While on the stand some facts and 
circumstances that had been introdueed in évidence may hâve been over- 
looked by the accused or by his counsel, and he may not hâve been inter- 
rogated with respect thereto for that reason, or they may hâve been regarded 
as of no importance, or the circumstances may hâve been of a character which 
admitted of no further explanation, being in themselves such circumstances as 
the jury could ignore or draw such inferences therefrom as they thought 
proper. And yet the instruction was of a nature which permitted the jury 
to draw unfavorable Inferences against the accused, because in the course of 
his examination he had not alluded to every fact and circumstance already 
in évidence, and given an explanation thereof consistent with his innocence. 
We are satisfied that the instruction cast an undue burden on the défendant, 
and that it was also misleading. Moreover, we are not able to say with cer- 
tainty, as we must to uphold the verdict, that the défendant was not preju- 
diced by the instruction." 

The instruction held erroneous in the case just cited, and the giving 
of which entitled the défendant to a new trial, was by no means so 
strong against the défendant there as is that against the défendant 
Diggs in which the jury was told: 

"It is a legltimate Inference that, could he ihave truthfully denied or ex- 
plained the incriminating évidence against hlm, he would hâve done so" 

— in other words, that the law drew such an inference in respect to 
material testimony against him where he remained silent in regard to 
it. I think it clear that that instruction was erroneous and threw an 
illégal burden upon the défendant; it was omitted from the instruc- 
tions given in the case of Caminetti, subsequently tried. 

In the prevailing opinion in the présent cases the court cites, as 
sustaining its holding that the trial judge was right in instructing tlie 
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jury in the Diggs case that it was "a legitimate inference that, could 
lie hâve truthfully denied or explained the incriminating évidence 
against him, he would hâve done so," the décisions of the Suprême 
Court in the cases of Reagan v. United States, 157 U. S. 301, 15 
Sup. Ct. 610, 39 h. Ed. 709, Brown v. Walker, 161 U. S. 591, 16 
Sup. Ct. 644, 40 L. Ed. 819, Fitzpatrick v. United States, 178 U. 
S. 304, 20 Sup. Ct. 944, 44 L. Ed. 1078, and Sawyer v. United States, 
202 U. S. 150, 26 Sup. Ct. 575, 50 L. Ed. 972, 6 Ann. Cas. 269. How 
very far those cases are from holding anything of the sort may be 
very clearly shown by making a brief référence to each of them. 
Thus: 

The défendant in the case of Reagan v. United States, 157 U. S. 
301, 15 Sup. Ct. 610, 39 L. Ed. 709, was charged with the crime of 
smuggling, and took the stand as a witness in his own behalf. The 
Suprême Court, in considering the instruction of the trial court in 
respect to that matter, said: 

"By the Act of Mareli 16, 1878, c. 37, 20 Stat. 30, a défendant In a criminal 
case may, 'at bis own request, but not otherwise, be a compétent witness.' 
Under that statute it is a matter of choiee whether he become a witness or 
not, and his failure to aecept the privilège 'shall not create any presumption 
against him.' This forblds alL comment in the présence of the jury upon his 
omission to testify. Wilson v. United States, 149 U. «. 60, 13 Sup. Ct. 765, 
37 L. Ed. 650. On the other hand, if he aval! himself of this privilège, his 
credibllity may be liupeached, his testimony may be assailed, and is to be 
welghed as that of any other witness. Assuming the position of a witness, 
he is entltled to ail Its rlghts and protections, and is subjeet to ail its crit- 
icisms and burdens. It is unnecessary to consider whether, when offering 
himself as a witness as to one matter, he may, either at the will of the gov- 
ernment or under the discrétion of the court, ,be called upon to testify as to 
other matters. That question is not involved in this case, and we notice it 
simply to exclude it from the scope of our observations. The privilèges and 
limitations to which we refer are those whlch lohere lu the witness as a 
witness, and which affect the testimony voluntarily glven. As to that he may 
be fuUy cross-examined." 

It is thus seen that the Suprême Court there expressly declared 
that the question hère involved was not involved in that case, and 
that it was mentioned only for the very purpose of excluding it from 
the scope of its observations in that case. 

The case of Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 
L. Ed. 819, came before the court on an appeal from an order of the 
Circuit Court made upon a return of a writ of habeas corpus re- 
manding the petitioner to the custody of the marshal, he having re- 
fused to answer a certain question as a witness before the grand jury 
in relation to a charge then under investigation by that body against 
certain officers and agents of a certain railway company for an alleged 
violation of the Interstate Commerce Act; and the question before 
the Suprême Court was whether the Act of Congress of February 
11, 1893, c. 83, 27 Stat. 443 (Comp. St. 1913, § 8577), which enacts 
that "no person shall be excused from attending and testifying or 
<rom producing books, papers, tariffs, contracts, agreements and docu- 
ments before the Interstate Commerce Commission, or in obédience 
to the subpœna of the Commission, * * * on the ground or for 
the reason that the testimony or évidence, documentary or otherwise, 
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required of him, may tend to incrimina te him or subject him to a pen- 
alty or forfeiture," sufficiently satisfies the constitutional provision 
declaring that no person shall be compelled in any criminal case to 
be a witness against himself. The few lines quoted from the opinion 
in that case by the court in the présent cases give, in my opinion, a 
very inadéquate idea of what the Suprême Court held in Brown v. 
Walker, and in no respect sustain, as I view it, the ruling of the court 
below upon the question under considération in the présent cases. 

So in the case of Fitzpatrick v. United States, 178 U. S. 304, 315, 
20 Sup. Ct. 944, 44 L. Ed. 1078, the question hère involved did not 
arise; the question there being one as to the extent to which cross- 
examination was proper where the défendant takes the stand in his 
own behalf — the court saving at page 315 of 178 U. S., at page 948 
of 20 Sup. Ct. (44 L. Ed. 1078) : 

"Wiiere an accused party waives bis constitutional privilège of silence, 
takes the stand in his own behalf, and makes his own statement, it is clear 
that the prosecution has a right to cross-examine him upon such statement 
with the same latitude as would be exercised in the case of an ordinary wit- 
ness, as to the circumstances Connecting him wlth the alleged crime. While no 
inference of guilt can be drawn from his refusai to avail himself of the 
I)riviiege of testifj'ing, he has no right to set forth to the jury ail the facts 
which tend in his favor without laying himself open to a cross-examination 
upon those facts. The witness having sworn to an alibi, it was perfectly 
compétent for the government to cross-examine him as to every fact which 
had a bearlng upon his whereabouts/upon the night of the murder, and as 
to what he did and the persons with whom he assoclated that night. Indeed, 
we know of no reason why an accused person, who takes the stand as a 
witness, should not be subject to cross-examination as other witnesses are. 
Ilad another witness been placed upon the stand by the défense, and sworn 
that he was with the prisoner at Clancy's and Kennedy's that night, it 
would clearly bave been compétent to ask what the prisoner wore, and 
whether the witness saw Corbett the same night or the night before, and 
whether they were fellow occupants of the same room. While the court 
would probably hâve no power of compelling an answer to any question, a 
refusai to answer a proper question put upon cross-examination has been 
held to be a proper subject of comment to the jury. State v. Ober, 52 N. H. 459 
[13 Am. Eep. 88]. And it is also held in a large number of cases that, when 
an accused person takes the stand in his own behalf, he is subject to im- 
peachment like other witnesses. If the prosecution should go farther and 
compel the défendant, on cross-examination, to write his own name or that of 
another person, when he had not testified in référence thereto in his direct 
examination, the case of State v. Lurch, 12 Or. 99 [6 Pac. 408], Is authority 
for saying that this would be lerror. It would be al clear case of the défend- 
ant being compelled to furnish original évidence against himself. State f. 
Saunders, 14 Or. 300 [12i Pac. 441], is also authority for tbe proposition that 
he cannot be compelled to answer as to any facts not relevant to his direct 
examination." 

There is hère cited by the Suprême Court, with its apparent ap- 
proval, a décision of the Suprême Court of Oregon to the effect that 
a défendant to a criminal case cannot be compelled to answer as to 
any facts not relevant to his direct examination. And, in the case 
of Sawyer v. United States, 202 U. S. 150, 26 Sup. Ct. 575, 50 L. 
Ed. 972, 6 Ann. Cas. 269, what the Suprême Court held was that 
where a défendant takes the stand in his own behalf he waives his 
constitutional privilège of silence and the prosecution has the right to 
cross-examine him upon his évidence in chief with the same latitude 
220 F.— S7 
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as though he were an ordinary witness as to circumstances Connect- 
ing him with the crime; the court, at page 165 of 202 U. S., at page 

579 of 26 Sup. Ct. (50 L. Ed. 972, 6 Ann. Cas. 269), saying: 

"It has been held lu this court tliat a prisoner wlio takes the stand in 
lils own behalf waives his coiistitutional privilège of silence, and tbat the 
prosecution has the right to cross-examine him upon lils évidence in <;hief 
wlth the same latitude as vrould be exercised in the case of an ordinary 
witness, as to the circumstances Connecting him witli the crime. Fit^patrick 
V. United States, 178 U. S. 304 [20 Sup. Gt. 944, ,44 L. Ed. 1078]." 

In each of the présent cases there was a sharp conflict, as will be 
seen from tlie quotations already made, between the testimony of the 
two vvomen and that of Diggs upon the question as to whether the 
women were persuaded, induced, or coerced into taking the Reno trip. 
That conflict is further shown by additional testimony of Diggs, and 
by the testimony of Caminetti. The latter was not cross-examined at 
ail, and his direct testimony was short and confined to matters also 
antedating the trip to Reno, and mainly to reported threats of pub- 
licity of the relations existing between Diggs, himself, and the women, 
and threats of arrest and personal violence, and concluded with thèse 
statements : 

"I remember having been at the Peerless restaurant on Satnrday after- 
noon, March 8, 1013. I saw Maury I. Diggs there at that time. There were 
différent people there at différent times. Miss Norris and Miss Warrlugton 
were not there ail the time. Tliey were there during part of tlie time. 1 
had a conversation with Maury I. Diggs in the Peei-less restaurant with réf- 
érence to something his father had said to him while in San Francisco, 'i'he 
Peerless restaurant Is in the city of Sacramento on Nlnth street between K 
and L. Miss Warrington was there when I got there, and.later on, just after 
I got there. Miss Xorris came In. Mr. Diggs said: 'I hâve ju.st eonie up 
from San Francisco, and my father is coming up Monday to hâve you and 
Lola and Marsha arrested. He claims that you and Lola and Marslia are as 
much responsible for the position in whlch I am in as I am, and that he 
is going to put you three through everything I hâve gone through.' He said : 
'X trled to keep him from coming up, but I eould not, and he will be up 
hère to-morrow morning.' ïhat is about the substance of what he said. He 
went over it and enlarged upon it. I replicd: 'Then I am gone.' I meant 
that when Mr. Diggs got there to hâve me arrested that I would not be 
there, that I was golng to get out of town. First Mr. Diggs said that if I 
went it would be necessary for him to go, and when he said that Miss War- 
rington said: 'I am going, too; I can't stay hère if you leave.' And Ix)la — 
Miss Norris — said that she could not go, although she hated to stay in Sacra- 
mento and face things she thought or knew were going to liappen, but she 
could not leave. Thereupon Miss Warrington turned around and said: 'Lola, 
I am going, and you ,have got to go, too.' I believed the statements made by 
Mr. Diggs to me as having come from his father were true. I had already 
had a talk with him over thei phone in which he said tbe same things, and by 
the tono of his voice I knew that he was extremely angry with me at that 
time, and from what ilr. Diggs said I gathered that bis anger had grown. I 
told Miss Norris and Miss Warrington aud Maury I. Diggs of the conversa- 
tion I had had with Mr. Lesley, to which I hâve testified. Prier to the 
conversation at the Peerless restaurant I told them about what Mr. Lesley had 
said." 

Additional testimony of Diggs is as follows: 

"I said to Marsha: 'That is enough; tbe juvénile offlcers are afcer us; 
my father is hère to carry out his intentions, and I am golng to go. 1 am 
going to get out of this town for awhile. I am going to go away from hère ; 
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this is too hot for me.' Then Marsha said : 'Well, old boy, beliove me, 
you're not golng away and leave me hère.' I sald: 'Mls^ WaiTlnatoii, you caii 
<:]o .iiist as you plcase; but I am golng to go away from hère for awTiile. 
I hâve too much to lose, and I hâve too good a family to bring trouble down 
on them, and I am going to go away.' She said: 'I am going too; you are 
not going away and leave me.' Thereupon Mr. Oaininetti spoke up somettiing 
about Miss Norris. Then she said: 'If Miss Norris doesn't want to go, l'il 
make her go ; she bas got to go away with me.' Miss Warrington said that 
about Miss Xorris. * • » During the last week ending March 9th Miss 
Warrington and Miss Xorris met me at the Columbia Hôtel. ïhey came up 
and seen me about 4 o'clock in the afternoon. I think that either Mr. Cami- 
netti told tîiem, or I told them, that I was there. I believe that I called Miss 
AVarrington up. Miss Warrington came up there. It was in regard to our 
conditions. The spécifie arrangement was for ail to corne up there, whether 
it was on my suggestion or Mr. Caminetti's; I bave forgotten which. I told 
her that I thoroughly and positively made up my mind to leave town. I 
said: 'I am going to IL,os Angeles for a week or two, and I bave just got 
to go ; that is ail there is to it.' I was very mucli worried; in tact, I was 
ficarcd to stick my nose out of tliat room. On that occasion I told her ail about 
my business, ail about my relations, and I told her that this thing was 
getting too much for me ; that I had too much to lose, and had a good home, 
and a good wife, and too niée a child to take any chances. I said: 'Miss 
Warrington, we bave to quit our golng together ; we liave to eut it out ; every- 
body is getting onto us.' She broke in and said: 'Yes, you bet your life 
they're getting onto us ; a friend of mine, who is a newspaper reporter, told 
me we were going to be written up in the Sacramento Bee.' I said: 'Who 
was it'/' She said: 'Alfred Putuam.' I said: 'What did he say to youV 
She said that he said that one of the editors had got wise to our actions and 
had an article ail written up, and that he was golng to run it, and was going 
to publish it immediately, but through bis influence, and through his respect 
for my father, owing to the fact that they were both Masons, had got the 
article squelched, and got it stopped. I sald: 'Are you sure they had an 
article?' She said : 'Why, positively, he told me it was ail written up and 
he saw it' I said: 'Don't you think that is a little grand stand play on 
I^itnam's part?' and she said: 'jSIo, sir; that is the truth.' 1 said: 'By 
jinks; that is getting pretty serions.' She said: 'Yes, I guess you hâve had 
about ail you want of the Sacramento Bee, haven't you?' And I said: 'Yes, 
I had ; that I didn't want to get into any tangle with them ; that I didn't 
want them to ever write me up.' Then the conversation drlfted on back into 
the fear that was overtaking the whole crowd. I thoroughly declared myself 
chat I was golng. Marsha sald : 'Well, If you're going, I am going, too ; 
you're not going to leave me hère with the bag to hold and face ail this trou- 
ble.' I said: 'Miss Warrington, you can do just exactly as you please 
about it; I don't intend to ask you to go, or ask you to stay home; it,ls 
your business, and you can do as you please.' She said: 'Well, I am going.' 
Lola Norris sald: 'I can't go. I am not going; my father is not feeling well, 
and it would break my mother's heart for me to go.' And Marsha said: 
'Yes; and it will break my father's heart, too.' Somebody said something 
about her mother. She said: 'Well, I don't care about my mother; my 
mother and I don't get along anyhow.' Miss Warrington sald she woulid 
like to go to splte her mother, her stepmother. Her aunt is her stepmother. 
She said her father had always been very good to her, anà she liked het 
father, and didn't want to leave Mm. I said : 'That is up to you ; you. 
people can do as you please, but I am going to get out of hère. That is final 
and positive. I am golng. I don't care what the rest of you do — Mr. Oami- 
nettl, or any of you. I hâve too much to lose.' When Lola sald It would 
break her mother's heart to go, Marsha sald: 'Well, I can't help that ; you've 
got to go with me ; you've got to go along with me.' Lola, to my knowledge, 
did not say whether she was going or not. Then Mr. Caminetti spoke up, and 
he says thèse words very dlstlnctly — He was sitting on the other side of 
the table. He says, 'Now, girls, I want to make myself understood right hère ;' 
he says, 'If Diggs Is going, I am going ;' and he says, 'If you people go with 
\)s, that is your business ;' he says, 'Now, I don't want you girls to leave with 
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the idea that you're going to get any great or glorious or gllttering future ; 
I want tx) go on record rlght hère as saying that I don't want you to go ; 
I would rather hâve you stay home hère; I don't want to be bothered with 
vvomen In tliis business, if Diggs and I are going to get arrested, and are 
trying to get away from arrest, we don't want to be hampered with womoii. 
I want to go on record right now as not persuading you girls to go, or askiii.c; 
you to go ; on the other hand, if you are going to go, we would rather liavo 
you go in sonie other direction.' Marsha sat up and said: 'We are not 
going to go in any other direction; if you and Diggs are going, we will 
go with you; you can't leave us; if you leave us liere, and leave us to go in 
another direction, we will never see you again ; that will be the end of you ; 
we wU'l never see you again.' " 

While there was testimony on the part of the government tending 
to show that both Diggs and Caminetti persuaded and induccd the 
girls to go with them from Sacramento to Reno, there was on the part 
of both défendants testimony tending to show that neither of them 
did so, but, on the contrary, that their going was voluntary. If volun- 
tary, the girls were necessarily accomplices with the men in the al- 
leged violation of the act of Congress upon which the indictmeiits are 
based, and could, as was expresslv held by the Suprême Court Febru- 
ary 1, 1915, in the case of United "States v. Clara Holte, 236 U. S. 140. 

35 Sup. Ct. 271, 59 L. Ed. , hâve been indicted and prosecuted for 

having conspired with the men for a violation of the "White Slave 
Traffic Act." 

Whether or not the testimony tending to show that the women were 
accomplices was true was, as a matter of course, like ail other ques- 
tions of fact, one for the exclusive détermination of the jury under 
appropriate instructions. Based upon the view, however. that the 
women were not accomplices of the men, the court below refused to 
give any of the instructions requested by the défendants upon the 
subject of accomplices, some of which correctly defined what con- 
stitutes an accomplice, and the proper caution and care with which 
the testimony of accomplices should be weighed and scrutinized by the 
jury, to which action of the court exceptions were duly taken by the 
défendants. In holding, as I do, that they should hâve been given, 
it is but fair to the learned judge of the court below to say that at the 
time the présent cases were tried the décision of the Suprême Court 
in the case of United States v. Clara Holte, supra, had not been ren- 
dered. 

While many of the states hâve statutes expressly providing that no 
one can be convicted of a crime upon the testimony of an accomplice 
without some corroboration of his testimony, there is no such statute 
of the United States, and while, therefore, it is not essential in the 
fédéral courts, as it is in the courts of such states, to a conviction upon 
the testimony of an accomplice that such testimony be corroborated, it 
is proper and generally recognized as the duty of the courts in ail 
such cases to explain to the jury the nature of such testimony, and to 
caution them to scrutinize and weigh it with great care. Such gên- 
erai rule is thus stated in Greenleaf on Evidence (16th Ed.) §§ 380 
and 381 : 

"§ 380. The degree of crédit which ought to be given to the testimony of 
an accomplice Is a matter exclasively within the province of the jury. It 
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has sometimes tieen said that they ought not to believe him, unlesg hls testi- 
mony is corroborated by other évidence ; and, without doubt, great caution in 
weighing such testimony is dictated by prudence and good reason. But there 
is no such rule of law ; it being expressly conceded tbat tbe jury may, if they 
please, aot upon the évidence of the accomplice, without any confirmation of 
his statement. But, on the other hand, judges, in their discrétion, will advis<^ 
a nury not to convict of felony upon the testimony of an accomplice alone and 
without corroboratlon ; and it is now so generally the practiee to give them 
such advice that its omission would be regarded as an omission of duty on 
the part of the judge. And considering the respect always paid by the jury 
to this advice from the bench, it may be regarded as the settled course of 
practiee, not to convict a prisoner in any case of felony upon the sole and 
uncorroborated testimony of an accomplice. The judges do not, in such cases, 
withdraw the cause from the jury by positive direction to acquit, but only 
advise them not to give crédit to the testimony. 

"§ 381. But though it is thus the settled practiee, in cases of felony, to re- 
quire other évidence in corroboratlon of that of an accomplice, yet, In regard 
to the manner and extent of the corroboratlon to be requlred, learned judges 
are not perfectly agreed. Some hâve deemed it sufficient, if the witness is 
confirmed in any material part of the case; others hâve requlred confirma- 
tory évidence as to the corpus delicti only ; and others hâve thought It es- 
sentlal that there should be corrohorating proof that^ the prisoner actually 
particlpated in the offense, and that, when several prisoners are to be tried, 
confirmation is to be requlred as to ail of them before ail can be safely con- 
victed — the confirmation of the witness, as to the coriimisslon of the crime, 
being regarded as no confirmation at ail, as it respects the prisoner; for, in 
describing the circumstances of the offense, he may hâve no Inducement to 
speak falsely, but may hâve every motive to déclare the truth, if he intentis 
to be believed, when he aftervvards fixes the crime upon the prisoner. If two 
or more accomplices are produced as witnesses, they are not deemed to cor- 
roborate each other ; but the same rule is applied, and the same confirmation 
is requlred, as if there was but one." 

The case of Bennett v. United States, 227 U. S. 333, 33 Sup. Ct. 
333, 57 L. Ed. 531, was based upon the same act of Congress as the 
présent cases, the White Slave Traffic Act of June 25, 1910; and it 
seems from the opinion of the court that, like the cases hère, two 
women were involved in that alleged unlawful transaction, one Opal 
Clarke, and the other Ella Parks. The défendant there was indicted 
for having caused the illégal transportation of Opal Clarke, and in 
considering the objection to one of the instructions upon the question 
of corrohorating the testimony of one of the women the Suprême 
Court said: 

"The basis of thls contention is that Opal Clarke was the accomplice of 
défendant as to Ella Parks, and that hence the court erred in its instructions 
to the jury in regard to the extent of the corroboratlon Opal Clarke's testi- 
mony had received. The instruction complained of submitted to the jury the 
fact, and warned against a conviction upon the uncorroborated testimony of 
an accomplice, and said: 'Necessarily, if you find that she was an accomplice 
with respect to thèse charges, or any of them, you will then necessarily hâve 
to inquire into the facts as to whether or not there is corrohorating testimony. 
There is évidence tending to corroborate her testimony, and it is for you to 
conslder its force and value and the weight to give to it.' The contention is 
that this was error, 'as the court instructed the jury that there was cor- 
rohorating évidence, when the court should hâve charged the jury that it was 
for them to ascertain from the testimony whether or not there was cor- 
rohorating testimony.' The objection is hypercritlcal. The court dld not in- 
struct the jury that there was corrohorating testimony, but testimony of that 
tendency, and added that the force and weight of its corrohorating power 
was for the jury to détermine." 
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In Blashfield on Instructions to Juries, pp. 484, 485, it is said : 

"Except in one state, it seeins to be the well-settled and almost universal 
practice for the court to instruct tlmt the testiinony of accompliees should be 
viewed by tlie jury with great carp and caution. It bas been beld, however. 
that, in the absence of a request, fnihire to givo sucb instruction cnnnot bc 
assigned a.s error. Tbere is sonie diversity of opinion as to wlietlier a refusai 
to give an instruction of thls nature, whcn requcsled. will be ground for re- 
versai. There are rulings both ways on this point" — citing a large nuuiber of 
cases. 

In the case of United States v. Ybanez (C. C.) 53 Fed. 536, 540, the 
court, in speaJdng of the défendants there said : 

"Some of thena are, by their own statements. cleariy acconiplices, wliile at 
least two others claim that they wero captured by Garza's men, and were 
compelled to join the expédition under the pressure of force and tlireats of 
violence. If any of the witnesses testifying in the case were constrained or 
compelled to go with, and remain in, the expédition, hecause of violence, or 
threats of violence, offered to them by men engafred in the enterprlse; tbat 
is, if they did not .loin and remain with the expédition voluntarily, but were 
compelled to do so by men engaged thorein, then they would not be regarded. 
in law, as accomplices, for an accomplice is a voluntary assistant in a crime. 
'He is a person who knowingly and voluntarily, and with common intent 
with the principal otïendor, unités in the commission of an offense.' Bearing 
in mlnd this distinction between a person who is an accomplice and one who 
is not. you are further Instructod that whether the testimon.v of an accom- 
plice be true or false is a question whieh, like ail controverted questions of 
faet, is submltted solely to yoii to détermine for yourselves. It is not within 
the province of the court to pass upon controverted questions of fact, or 
upon (]uestion« affecting the credibility of witnesses. But it Is the duty of 
the court to call your attention to certain rule.s vvhich obtain in courts of 
justice in référence to thes.« î>ersons knovvn in law as 'accomplices.' On thls 
point you are instructed 'that a jiarticeps criminis — that is, an accomplice 
— notwithstanding the turpitude of his conduct, is not on that account an in- 
compétent wltness.' It is the settled raie in this country that an accom- 
plice in the commission of a crime is a compétent witness, and the government 
has tlie right to use him as a witness. It is the duty of the court to admit 
his testimcuy, and that of the jury to conslder it. The testimony of an ac- 
complice is, however, always to be reeeived with caution, and welghed and 
serutiuized with great care by the jury ; and it is usual for courts to in- 
struct juries — and you are so instructed in this case — not to regard the évi- 
dence of an accomplice unless he is confirmed and corroborated in some ma- 
terial parts of his évidence Connecting the défendant with the crime, by un- 
impeachable testimony. But you are not to understand by this that he is 
to be believed only in such parts as are thus confirmed, whlch would be vir- 
tually to exclude him, inasmuch as the confirmatory évidence proves, of it- 
self, those parts It applies to. If he is confirmed in material parts Connecting 
the défendant on trial with the offenses charged in the indlctment, he may be 
credited in others ; and the jury will décide how far tliey will believe a 
witness, from the confirmation he reçoives by other évidence, from the nature, 
probability, and conslstency of his story, from his manner of dellvering it. 
and the ordlnary circumstances wlilch Impress the mind with its truth. U. S. 
V. Kessler, Baldw. 22 [Fed. Cas. No. 15,528] ; U. S. v. Eeeves [C- C] 38 Fed. 
409, 410. With the rules above announced for your guidance, you will give 
to the testimony of such witnesses as hâve been shown to be accomplices such 
welght as you conslder it entltled to recelve." 

In the case of United States v. Van Leuven (D. C.) 65 Fed. 78, 81, 
Shiras, District Judge, said: 

■■.■\t the common law, as the same existed in England, In the progress and 
de\eloi)uient of that law the conclusion was reached by the judges charged 
wiih tlie duty of presiding over trials of crlminal cases that it was unwise 
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fer a jury to convict a person upon the uncorrohorated testimony of an ae- 
coiiiplice, and therefore judges cautioned the jaries in this partieular, and 
fharged them that it was nnwise for the jury to convict upon the uncor- 
foborated testimony of an accomplice. In the state of lowa it has been enact- 
ed as a provision of statutory law that no person shall be convicted of a 
crime upon the uncorroborated testimony of an accomplice, but there must 
be corroboratlve testimony tending to connect the défendant with the com- 
mission of the offense. I hâve always deemed it my duty as a judge of a 
court of the United States, and trying cases arising in the state of lowa, and 
where the défendant is a citizen of this state, to say to the jury that they 
cannot convict upon the uncorroborated testimony of an accomplice ; aud 
when a case stands before a jury on that kind of évidence alone I assume 
the duty of cbarging them to return a verdict of not guilty, but, if the testi- 
mony of an accomplice is accompanied by évidence tending to corroborate the 
same in its material statements, then it is the duty of the court to submit 
the vphole to the jury, and it is for the Jury to détermine whether the cor- 
roborating évidence is of such a character and weight as justifies the jury in 
giving weight to the testimony of the accomplice." 

The state of California has a statute similar to the statute of 
lowa referred to in the last-cited case. But hère we are not called up- 
on to consider whether the fédéral courts in Cahfornia should go to 
the extent indicated in the opinion in that case. I am, however, clear- 
]y of the opinion that the testimony in the présent cases was such as 
to entitle the défendants to an instruction explaining to the jury what 
constituted an accomphce, and the care and caution with which the 
testimony of accomplices should be weighed and scrutinized, especially 
in view of the circumstances under which thèse trials took place, and 
of at least one circumstance occurring during the trial, which, however, 
need not be specifically referred to, since there is to be no other trial ; 
for if it be true, as some of the testimony undoubtedly tends to show, 
that the women went voluntarily with the men in Interstate commerce 
for the purposes stated in the indictments, they were manifestly ac- 
complices with them in the violation of the White Slave Traffic Act, 
and might hâve been indicted, prosecuted, and punished as conspirators 
under the provisions of the United States Pénal Code of March 4, 
1909, c. 350, § 2)7 , as was expressly decided by the Suprême Court in 
the very late case of United States v. Clara Holte, already cited. 

In the case of Crawford v. United States, 212 U. S. 183, 204, 29 
Sup. Ct. 260, 268 (53 L. Ed. 465, 15 Ann. Cas. 392) the Suprême 
Court, in speaking of the testimony of an accomplice — one Lorenz — 
said: 

"But the évidence of a witness, situated as was Lorenz, is not to be taken 
as that of an ordinary witness, of good character, In a case wiiose testimony 
is generally and prima facie supposed to be correct. On the contrary, the évi- 
dence of such a witness ought to be recelved with suspicion, and with the '.ery 
greatest care and caution, and ought not to be passed upon by the jury un- 
der the same rules governing other and apparently crédible witnesses. In 
many jurisdictions such a man is an incompétent witness unless he bas been 
pardoned. The facts surroundlng this case make it partieularly important 
that the rule In regard to material crrors should be most rlgidly adhered to. 
If it be not clear that no harm could hâve resulted from the commission of 
this material errer, the judgment should be reversed." 

And in the very récent case of Lung v. United States, decided by 
this court January 4, 1915, 218 Fed. 817, 134 C. C. A. 505, we pointed 
out, as has been above shown, that while in the fédéral courts the tes- 
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tiniony of a confessed accomplice need not be corroborated to sup- 
port a conviction, such testimony should be received with suspicion and 
with the greatest care and caution, and not taken as that of an ordi- 
nary witness of good character, generally and prima facie supposed 
to be true, and that, in the case then under considération, the instruc- 
tions of the trial court not being contained in the record, and there 
being no complaint in respect to them, the presumption was that th.c 
jury was so instructed. 

For the reasons stated, I think that in each case the judgment should 
be reversed, and the case remanded for a nevv trial. 



BALAKLAIA OONSOL. COPPER CO. v. REARDON. 

(Circuit Court o£ Appeals, Ninth Circuit February 15, 1915.) 
No. 2420. 

1. Triai, i®=»133— Brrob — Cure bt Instructions to Diseeqard. 

In an action for Personal injuries, the admission of a question asked a 
juror on his voir dire as to whether he had any connection with au in- 
demnlty eompany or organization for the purpose of insuring against pei- 
sonal injuries, and the statement of counsel, in response to the court's 
inquiry as to the purpose of such examlnatlon, that there was indemnlty 
insurance against that kind of an accident, and that the Insurance Com- 
pany was defendlng through its own counsel, was cured by the court's 
remark that he would mstructJ the jury to pay no attention to the re- 
mark of counsel, unless it should appear that it was a pertinent fact, 
where no évidence was adduced to show that the juror was interested lu 
any such eompany, and it therefore did not appear that it was a perti- 
nent fact, as the court's reniark was tantamount to a distinct instruc- 
tion to pay no attention to the counsel's remark, unless it should appear 
to be pertinent, and, if defendant's counsel desired a further instruction 
at the close of the trial, it was his duty to request It 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 316; Dec. Dig. 
i®=133.] 

2. Death iS=>72 — Actions foe Causing — Evidknce — Loss ob Injtjry Resdlt- 

ING FROM DïATH. 

TJnder Civ. Code Cal. I 1970, providing that, when death results from 
injury to an employé, his Personal représentative shall hâve a right of 
action against the employer for the benefit of the widow, children, dé- 
pendent parents, etc., in an action for the benefit of the parents, évidence 
that the parents were very poor, and that deceased had contributed to 
their support sinee he was big enough to work, was properly admitted ; 
the pleadings having made an issue as to the parents' dependency, 

[Ed. Note.— For other cases, see Death, Cent Dig. § 91; Dec. Dig. 
<®=>72.] 

3. Death ®=»32 — -Actions foe Causing — Peesons fob AViiose Benefit Sun 

MAY be BbOUGHT. 

Under Civ. Code Cal. § 1970, to support an action for the death of an 
employé for the benefit of his parents, there must be an actual depend- 
ency, and not a dependency resting on a presumption on account of rela- 
tlonshlp. 

[Ed. Note. — For other cases, see Death, Cent Dig. §§ 47, 48 ; Dec. Dig. 
®=>32.] 

©siaPor other cases see same topie ô KEY-NUMBBR In aU Key-Numbered Digests & luaexes 
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C Masteb and Servant <©=>286 — Actions foe Death — Questions fob Jury. 

In an action for the death of a miner, killed while drilling hoîes for 
blasting by the explosion of a missed shot, évidence heM to make a ques- 
tion for the jury as to defendant's négligence with respect to the failure 
of a person employed for that purpose to inspect for the purpose of dis- 
covering misséd shots. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 10i4, 1046-1050; Dec. 
Dig. <@=>2S6.] 

5. Mastek and Sebvant iS=-107- — Liability fob Injuries — Unsafe Place to 

Work. 

The rule that an employer Is not bound to furnish a safe place, where 
the périls to the vi'orking place are caused by the progress of the work in 
which the employé is engaged, had no application to miners engaged In 
drilling holes preparatory to blasting, and injured by the explosion of a 
missed shot in a hole partly drilled by the preceding shift; there being 
no danger in the work if proper inspection was made, and the employer 
having undertaken to inspect each worklng place before asslgning the 
men to work there. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 199- 
202, 212, 254, 255 ; Dec. Dig. <S=>107.J 

6. Masteb and Servant <@=205 — Liability for Injuries — Oontbibutobt 

Neglige^e. 

Where a mine operator provided an inspecter to search for and dis- 
cover missed holes before each succeeding shift went to work at any 
place, a miner, engaged in drilling holes preparatory to blasting, and his 
helper, were entitled to assume that such inspecter had done his duty, 
and to act upon that assumption. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 547- 
549; Dec. Dig. (S=:>205.] 

7. Master and Sebvant <@=»2S9 — Actions for Injuries — Questions fob Jueî. 

In an action for the death of a miner, engaged in drilling preparatory 
to blasting, évidence held insufficient to make a question for the jury as 
to whether it was his duty to look for and discover, if possible, missed 
shots in places where he was at work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1089, 
1090, 1092-1132 ; Dec. Dig. <S=»289.] 

8. Master and Servant iS=>291 ^ Actions for Injuries — Instbuctions — ■ 

CONFORMITY TO EVIDENCE. 

Where an action for the death of an employé, alleged to hâve been due 
to the négligence of an inspecter, and an action for injuries to another 
employé, were tried together, and in the action for death there was no 
allégation that the inspecter was incompétent, and the court, while cov- 
ering many points common to beth cases in its charge, distinguished the 
cases in every particular in which they differed, and expressly dlrected 
the jury's attention to the fact that in the action for .injuries the com- 
plaint alleged that the inspecter was incompétent, and that his incompé- 
tence contributed proximately to the injury, the refusai of an Instruction 
that in the action for death; there was no charge in the complaint that 
the accident was proximately caused by the inspector's incompétence, and 
that no recovery could be had therefor, was not errer, though it might 
properly bave been given. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1133, 
1134, 1136-1146 ; Dec. Dig. <g=»291.] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; William C. Van 
Fleet, Judge. 

<g:s>FoI other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Action by J. E. Reardon, administrator of Frank Whitsett, deceased, 
againsl the Balaklala Consolidated Copper Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

F'or opinion below on demurrer and motion to strike, see 193 Fed, 
189. 

l'rank Whitsett, the deceased, and his brother, Fred Whitsett, were emyloy- 
od to operate a Burleigh drlll in the défendantes mine. The deceased was an 
experienced rainer, and was known as a machine man. His brother was a 
machine man's helper, or chuck tender. The drill was operated by compressed 
air, and was used to drill holes in the rock or ore, preparatory to blastlug. 
The brothers exchanged work from tiine to time, and alternately worked as 
drill man and chnck tender. At the time of the accident Fred was operating 
the drill, and the deceased was chuck tender. It was the practice to drill 
about a dozen holes in the face of the drift, four near the top, four in the niid- 
dle, and four near the bottom. The bottom four were called "lifters." W'heu 
the holes were flnished, they were fllled with dynamite, and there was a cap 
and fuse for each hole. As the meu went off shift, the fuses were lighted, 
and the rock was blasted out. On the night of the accident, wben the Whit- 
sett brothers went to work in one of the drifts, the holes had ail been drilled 
by the preceding shift, except three of the lifters, and one of those had been 
partly drilled. They begaa to work on the unflnished hole, and while they 
were drilling it the drill struck and exploded a missed shot, which killed tbe 
deceased and seriously injured his brother. Soparate actions were brought 
by the administrator of Frank Whitsett and by Fred Whitsett. The cases were 
ioined for trial before the same iury. The plaintiff obtained a verdict against 
the défendant in the sum of $3,.500. 

The complaint alleged f allure and neglect of the défendant to exercise ordi- 
nary care in providing and maintaining a safe, suitable, and proper place for 
the deceased to perform his labor. and It alleged that the présence of the un- 
exploded bla st was unknown to the deceased, but could hâve been discovered 
and known by the défendant in the use and exercise of ordlnary care and 
diligenca The answer denied that the défendant could hâve discovered or 
known of the missed shot. The main issue before the court below was wheth- 
er or not the accident was proxiniately caused by négligence on the part of 
the défendant. The défendant insisted that there was no duty on its part to 
furnish the deceased with a safe place in which to work, and that the duty 
of looking for and detecting a missed shot rested on the deceased, and further 
contended that the missed shot was so coneealed that it was impossible, by 
ordinary or practicable methods, to discover it. 

C. H. Wilson, of San Francisco, Cal., for plaintiff in error. 
William M. Cannon, of San Francisco, Cal., and C. S. Jackson, of 
Roseburg, Or., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] Er- 
ror is assigned to a statement made by counsel for the plaintiit, in the 
présence of the jury, to the effect that the défendant had indemnity in- 
surance against the accident, and that the insurance company was de- 
fending the action through its own counsel. On the examination of 
one of the talesmen, on his voir dire, by Mr. Cannon, counsel for the 
plaintiff, the f ollowing colloquy was had : 

"Mr. Cannon: Q. Hâve you any connection, either as a stockholder or other- 
wise, with an indemnity comi)auy, or organlzation for the purpose of Insuring 
peoT)le against Personal injuries? 

"Mr. Wilson: I objcct tu that question as immaterial. 
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"Mr. Cannon: I do not think that it Is Immaterial. I would llke to state 
wliy I asked the question. 

"The Court: What is tbe reason? 

"Mr. Cannon: The reason is — 

"Mr. Wilson: I object to the reason belng stated. 

"The Court: I am asking for It. 

"Mr. Cannon: In this case there is certain indemnity Insuranre asrainst this 
kiud of accident, and the Insurance cornpany is defendiug, thi'ou^h its own 
eounsel, this action; therefore I hâve a right to inqulrc. 

"Jlr. Wilson: I object to the statement made l),v eounsel, and assign it as 
error. It is an Improper statement to niake In this case. • * * We now 
move that the jury be discharged, on the ground that improper and foreign 
inatter bas come to the knowledge of the jury. 

"The Court: The motion will be denied. I wUl instruct the jury to pay no 
attention to the remark of eounsel, unless it should appear it is a pertinent 
fact. 

"Mr. Cannon: Q. Hâve you any connection, either as a stockholder or oth- 
erwise, with any indemnity cornpany sueh as 1 hâve dcscribedî 

"Mr. Wilson: We insist npon our objection. 

"The Court: I overrule the objection. 

"Mr. Wilson: I will take an exception." 

Error is assigned, not only to the statement of eounsel, but to the 
ruling of the court in refusing to discharge the jury, and in admitting 
the testimony. 

In Pennsylvania Co. v. Roy, 102 U. S. 451, 459, 26 U Ed. 141, the 
court said : 

"The charge from the court that the jury should not consider évidence which 
had been improperly admitted was équivalent to striking it out of the case. 
The exception to its admission fell when the error was subsequently corrected 
by instructions toc clear and positive to be misunderstood by the jury. The 
presumption should not be indulged that the jury were too ignorant to com- 
prehend, or were too unmindful of their duty to respect, instructions as to 
matters peculiarly within the province of the court to détermine. It should 
rather be, so far as this court is concerned, that the jury were influenced in 
thelr verdict only by légal évidence. Any other rule would make it necessary 
in every trial, where an error in the admission of proof Is committed, of whlch 
orror the court becomes avvare before the final submission of the case to the 
jury, to suspend the trial, discharge the jury, and commence anew. A rule 
of practice leadiug to such results caunot meet with approval." 

In Throckmorton v. Holt, 180 U. S. 552, 567, 21 Sup. Ct. 474, 480 
(45 L. Ed. 663), the court said: 

"The gênerai rule is that, If évidence which may hâve been taken in the 
course of a trial be withdrawn from the considération of the jury by the di- 
rection of the presiding judge, such direction cures any error which may hâve 
been committed by its Introduction." 

In line with thèse cases is Turner v. American Security & Trust Co., 
213 U. S. 257, 267, 29 Sup. Ct. 420, 53 L. Ed. 788. 

The only modification of the rule is in cases where the court can see 
that such a strong impression has been made upon the minds of the 
jury by illégal and improper testimony that its subséquent withdrawal 
will not remove the efïect caused by its admission. Portland Gold Min. 
Co. V. Flaherty, 111 Fed. 312, 49 C. C. A. 361, was a case in which, 
as hère, eounsel for the plaintifï stated to the jury that the case was be- 
ing defended by an insurance cornpany ; but in view of the fact that 
the court immediately, upon the first suggestion of eounsel, excluded 
from the jury any considération of the statement, the Circuit Court of 
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Appeals held that there was no réversible errer. See aiso, Weeks 
V. Scharer, 129 Fed. 333, 64 C. C. A. 11, Union Pac. R. Co. v. Thomas, 
152 Fed. 365, 371, 81 C. C. A. 491, and Armour & Co. v. Kollmeyer, 
161 Fed. 78, 83, 88 C. C. A. 242, 16 L. R. A. (N. S.) 1110. 

The défendant contends that the trial court did not imequivocally 
withdraw from the jury the considération of the statement so made by 
counsel, and that the court omitted to charge the jury, on the final 
submission of the case, to disregard that statement. But we regard 
the remark of the court as a distinct charge to the jury. It was tanta- 
mount to saying: 

"I iiistruct the jury to pay no attention to the remark of counsel, unless it 
sliould appear it Is a pertinent tact." 

It did not thereafter appear that it was a pertinent fact, for no évi- 
dence was adduced to show that the juror was interested in any in- 
demnity company. If counsel for the défendant desired further in- 
struction at the conclusion of the trial, it was his duty to bring the 
matter to the attention of the court at that time, and request such an 
instruction. We cannot think that the matter so alluded to on the ex- 
amination of the juror was of a nature so impressive that the jury 
could not divest their minds of it and render a verdict according to 
the instructions of the court and the évidence in the case. There is 
no indication of préjudice in the amount of the verdict which was ren- 
dered. It is not improbable that ail intelligent jurors of the présent 
day know, as a matter of common knovidedge, that in the large ma- 
jority of damage cases brought against mining and manufacturing 
corporations the real party in interest as défendant is an indemnity In- 
surance company. There is little, if any, substantial ground for assum- 
ing that a juror of the class of men who are usually summoned in 
a fédéral court would permit such a fact to influence in any degree 
his verdict. 

[2,3] It is contended that the court erred in admitting évidence 
of the financial condition of the parents of the deceased ; the évidence 
being that they were very poor, and that the deceased had contribut- 
ed to their support since he was big enough to work for wages. Sec- 
tion 1970 of the Civil Code of Calif ornia contains this provision : 

"When death, whether Instantaneous or otherwise, results from au înjury 
to an employé received as aforesaid, the Personal représentative of such em- 
ployé shall liave a rlght of action therefor agaiust such employer, and may 
recover damages in respect thereof, for and on behalf, and for the beneflt of 
the widow, children, dépendent parents, and dépendent brothers and sisters, In 
order of precedeuce as herein stated, but no more than one action shall be 
brought for such recovei-y." 

The complaint had alleged that James Whitsett, the father of the 
deceased, was whoUy dépendent upon the said Frank Whitsett for sub- 
sistence and support, and by reason of his death was left utterly help- 
less and destitute. The answer denied this allégation on informa- 
tion and belief . The allégation was made a distinct issue, and we see 
no reason why the plaintiff should not be allowed to prove it as he did. 

The défendant cites Green v. Southern Pacific Co., 122 Cal. 563, 55 
Pac. 577, as décisive of the question. In that case it was held that, 
in an action brought by the widow and children of the deceased . to 



BALAKLALA CONSOL. COPPER CO. V. BEARDON 589 

recover damages as his heirs at law for his death caused by the nég- 
ligence of the défendant, the évidence of the poverty of one of the 
plaintiffs, a daughter of the deceased, who was living with him at his 
death, was not compétent, and that its admission was prejudicial error, 
that it had no pertinent or compétent bearing on the extent of the in- 
jury suffered by the plaintiffs, and that, whatever the daughter's con- 
dition in life, she was entitled under the law, in common with her 
coplaintifïs, to maintain the action solely as one of the next of kin and 
heirs at law of the deceased. In that case the évidence which was ob- 
jected to had no relation to the issues. In the case at bar, it went to 
the very right of the plaintiff to recover. 

But the défendant contends that the word "dépendent," as used in 
section 1970 above quoted, means only one who is dépendent for sup- 
port and maintenance, that it does not necessarily mean a complète 
dependence, but may be a partial dependence, and that therefore it was 
error to permit évidence that the parents were very poor. We think 
that the word "dépendent," as used in the statute, was intended to de- 
scribe a condition of actual dependency, and not a dependency that 
rested on a presumption on account of relationship, for it is applied to 
persons to whom no such presumption obtains. It was therefore nec- 
essary for the plaintiff to prove, not a mère relation of dependency, 
but an actual dependency. South Side Trust Co. v. Wilmarth, 199 
Fed. 418, 117 C. C. A. 650. We find no décision of any court of Cal- 
ifornia holding that, under the provisions of section 1970 above quot- 
ed, évidence such as was admitted by the court below in this case is 
incompétent. We find no error, therefore, in its admission. 

[4, 5] Error is assigned to the déniai of the defendant's request for 
an instructed verdict in its favor. Prior to the argument to the jury, 
the défendant submitted to the court the f ollowing written request : 

"You are instructed by the court that on the évidence and under the law 
you will return a verdict in this case for the défendant." 

It does not appear that the request was argued before the court, or 
that the particular grounds of the motion were at any time specified. 
It has been held in the Seventh circuit that such a motion is insuiïi- 
cient to raise a question for review in the Circuit Court of Appeals. 
Adams v. Shirk, 104 Fed. 54, 43 C. C. A. 407. We are disposed to 
assume, however, that the court below passed upon the question which 
is now presented in this court — that is, whether or not there was suffi- 
cient évidence to go to the jury to show the defendant's négligence — 
and to hold that the motion was sufficient. 

It appears f rom the testimony that the défendant had one employé, 
Yokum, who was known as a "missed hole" man, whose sole duty it 
was to examine the faces of the drifts before crews were set to work 
drilling therein, to discover and shoot missed holes. This man had 
made a casual inspection of the face of the drift, where the accident 
occurred ; but, as the muck had not then been removed, he could not 
inspect the lowest row of holes. Af ter the muck was removed, Yokum 
was présent at the drift ; but he made no f urther inspection of it. On 
that failure of Yokum to inspect the plaintiff bases its charge of nég- 
ligence. But the défendant urges that there was évidence tending to 
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show Ihat it was the duty of ail employés working in the drifts to look 
eut for missed holes, and that that duty rested upon the plaintifï's in- 
testate, as well as upon Yokum. But there was testimony to the con- 
trary. Several of the employés testified that they were never warned 
or given instruction by the défendant to look for missed holes. 

Again, the défendant contends that it was not required to furnish 
the men engaged in drilling holes a safe place to work, for the reasoti 
that the working place was not of a permanent character, but was con- 
stantly shifting or being transformed, as the resuit of the employées 
work, invoking the rule that the employer is not bound to furnish a 
safe place where the périls to the working place are caused by the prog- 
ress of the work in which the employés are engaged. That rule has 
no application to the présent case. The work was not work of con- 
struction or repair, in which the risks are caused by the progress of 
the work, and are assumed by the employé. It is a case in which the 
défendant directed its employés to work in places which had been pre- 
pared for their work as each gang was moved about the mine from 
drift to drift, and the défendant had undertaken to inspect each work- 
ing place before assigning the men to work there. There was no dan- 
ger in the work if proper inspection was made. 

In Rocky Mountain Bell Tel. Co. v. Bassett, 178 Fed. 768, 102 C. C. 
A. 216, we said: 

"ïhe employer's duty was elther to make the working place .safe, or, if the 
danger was not obvions, to notify the employC of the hidden, niiseen, and 
unappreciated danger, so that he might adopt means for his own safety." 

And again we said : 

"But where an employé is called from other work, and is set to work In an 
excavation, he has the right to assume that the master has investigated the 
conditions, and that the place Is safe unless the danger is plain and obvions." 

But it is said that there was no neglect of the master's duty in law 
in the présent case for the reason that at times it was impossible to dis- 
cover missed holes, and that neither the foreman who set the Whitsett 
brothers to work, nor the Whitsett brothers themselves, saw any in- 
dication of a missed hole at the place where the drill was set. We are 
not at ail impressed with the crecîibility of the statement that the missed 
hole was not discoverable. Clearly it could hâve been found on prop- 
er inspection. It was a hole drilled in rock, and of a diameter suffi- 
cient to hold sticks of dynamite and a fuse. If Yokum had "barred" 
down ail the loose rock on the face of the drift, as it was his duty to 
do, according to the testimony, he must necessarily hâve discovered 
the missed hole. Upon ail the testimony we are convinced that the 
trial court committed no error in submitting the case to the jury. 

The foregoing considérations dispose of the contention that the 
court erred in refusing to charge the jury, in substance, that no duty 
rests upon an employer to furnish a safe place to work, if the working 
place is not permanent, or has not previously been prepared by the mas- 
ter as a place for doing the work. 

fB] Nor do we find error in the instruction, which the court gave, 
to the effect that if the jury found that the défendant provided an iu- 
spector called a "missed hole" man, whose duty it was to search for 
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and discover missed holes before each succeeding shift should go to 
work at any place, any driller or chuck tender was entitled to assume 
that such an inspector had done his duty in that regard, and to act upon 
that assumption. 

[7] The défendant assigns error to the refusai of the court to charge 
that, if they found that it was the duty of Frank Whitsett to look for 
and discover, if possible, missed shots in places where he was engaged 
to work, his administrator cannot recover in this action, whether, up- 
on the exercise of ordinary care Frank Whitsett could hâve found the 
missed shot, or it was so concealed that he could not, in the use of or- 
dinary care, hâve found it. It is a sufficient answer to this assignment 
to point to the fact that there was no proof that it was Frank Whit- 
sett's duty to look for missed shots. It is true that the foreman of the 
defendant's mine testified that it was the duty of ail machine men to 
look for missed holes, in order to protect themselves. He did not tes- 
tify, however, that any such rule was ever communicated to the plain- 
tilï's intestate. On the contrary, the defendant's witness Meyers, the 
shift boss, when asked about the duty of machine men with référence 
to discovering missed holes said : 

"I do not know that you would call It a duty. Of course, we dld ail we 
c-ould about missed holes arid things like that."' 

Meyers went on to say that the machine men were naturally on the 
lookout for missed holes, and some chuck tenders looked for missed 
holes and some did not. 

"That is a thing that is so thoroughly understood among miners that there 
is no such thing as duty attached to it. ludependently of iustructions, most ail 
the drill men and chuck tenders look for missed holes." 

In the face of such testimony, the jury would not hâve been justified 
in finding that it was the duty of Frank Whitsett to look for and dis- 
cover missed shots. 

[8] It is assigned as error that the trial court refused to instruct 
the jury that, in the action brought by Reardon for the death of Frank 
Whitsett, "there is no charge in the complaint that the accident was 
proximately caused by the incompétence of Yokum," and that no re- 
covery could be had in that case, or, if the jury found that the accident 
was proximately caused by the négligence of Yokum, the verdict must 
be for the défendant. While the first portion of the requested charge 
might properly hâve been given, it was not error to refuse it. It was 
coupled, however, with matter which clearly did not express the law, 
and, in any view, an instruction as to the incompétence of Yokum was 
not appropriate to the présent case. Fred Whitsett in his complaint 
had alleged that Yokum was incompétent, but no such allégation was 
made in the case at bar. The court, in instructing the jury, covered 
many points that were common to both cases, but pains were taken to 
distinguish the two cases in every particular in which they differed. 
The court expressly directed the attention of the jury to the fact that 
in the case of Fred Whitsett the complaint alleged that the défendant 
had employed an incompétent man as a "missed hole" man, and that 
that fact contributed proximately to Fred Whitsett's injury. 

We find no error. The judgment is affirmed. 
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UNITED STATES FIDELITT & GUARANTY CO. OF BALTIMORE, 

MD., V. UNITED STATES et al. 

(Circuit Court of Appeals, Fourth Circuit. November 28, 1914.) 

No. 1308. 

1. Internai, Revenue <g=>23 — Warehousb Bonds — IjIabilitt of Suekty, 

The surety on a warehousing bond, given by the owner of a dlstillery 
warehouse, conditioned for the payment of the Internai revenue tax im- 
posed on ail spirits deposlted in such warehouse before their removal 
therefrom and within elght years from the date of their entry for de- 
posit thereln, was liable for the tax on spirits deposlted in such ware- 
house, though the government iustituted proceedings whereby the dis- 
tillery and the spirits thereln were forfeited to it, and thereafter, whllc 
such spirits were in possession of the government, they were stolen and 
never recovered, as it was obviously the purpose of th'e government in 
requiring such a bond to provide against any contingency that migbt 
arise preventlng It from collecting the tax, aud the remédies of the gov- 
ernment were not alternative, but cumulative. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 62-67 ; 
Dec. Dig. ®=523.] 

2. Intebnal Revenue <S=>12, 26— Taxes on Spibits — When Due. 

The internai revenue tax on spirits becomes due as soon as the spirits 
are produced, aud tbe government bas a first lien thereon untll the tax 
is pald. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 30-32, 
74; Dec. Dig. ®=5l2, 26.] 

In Error to the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by the United States against the United States Fidelity & 
Guaranty Company of Baltimore, Md., and another. Judgment on a 
directed verdict for the United States, and the défendant named 
brings error. Affirmed. 

Edward R. Baird, Jr., of Norfolk, Va. (Baird, Swink & Moreland, 
of Norfolk, Va., on the brief), for plaintiff in error. 

Hiram M. Smith, Asst. U. S. Atty., of Richmond, Va. (Richard H. 
Mann, U. S. Atty., of Petersburg, Va., on the brief). 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action instituted in the 
United States District Court for the Eastern District of Virginia, at 
Norfolk, in February, 1914, against Colurabus F. Cheshire and the 
United States Fidelity & Guaranty Company, upon a warehousing 
bond in the penalty of $5,000, in which the former is principal and 
the latter is surety. The plaintifï in error will be referred to as de- 
fendant, and the défendant in error as plaintiff ; such being the rela- 
tive positions the parties occupied in the court below. 

This case was heard upon a stipulation as to the facts. The court 
instructed the jury to return a verdict in favor of the government for 
$3,221.79, with interest from the 30th day of May, 1913, at the rate 
of 6 per cent, per annum until paid ; said amount being the f uU claim 

®=5Fer other casas see same toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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of the government as presented in such action. Judgment was accord- 
ingly entered by the court upon this verdict. 

[ 1 ] The circumstances are as follows : 

Columbus F. Cheshire was a distiller, owning distillery warehouse 
No. 3, near Portsmouth, Va. The warehousing bond given by him, 
upon which this suit was brought, was conditioned. 

"To pay the full amount of tax, at the rate imposed by an act of Congress 
of August 28, 1894, on ail spirits se deposited in sald distillery warehouse 
before removal therefrom and within eight years from the date of entry of 
such spirits for deposit in said warehouse." 

Because of alleged offenses against the government, proceedings were 
begun by it, before the institution of this suit, against Cheshire, in 
which was obtained a judgment forfeiting to the government the dis- 
tillery, the land whereon it was located, and 64 barrels of spirits, upon 
which taxes amounting to $3,221.79 were then unpaid. The agreed 
statement of facts contains the following: 

"Fourth. On May 30, 1913, subséquent to the seizure and forfelture of 
the distillery in thèse proceedings described, and while said distillery and 
whisky was in the possession of the United States government, to be sold 
by the marshal under the order of this court in said libel proceedings, the 
whisky in the warehouse was stolen therefrom before said sale, and has 
never been recovered or sold." 

Upon the trial the court refused certain instructions asked for by 
the défendant, and at the request 6i the government charged the jury 
as follows: 

"The jury are charged that the United States tax on spirits distilled at- 
taches to the same as soon as it comes into existence, and continues as a 
first lien thereon until the tax is paid or the whisky is sold by the United 
States ; and défendants are not relieved from the payment of the tax there- 
on because the same was stolen before the sale thereof, while in the posses- 
sion of the government, notwithstanding It may hâve been declared forfeited 
to the government in the proceedings instituted for such forfeiture. 

"The jury are accordingly directed to iînd a verdict for the government for 
the sum of $3,221.79, with interest thereon from the 30th day of May, 1913, at 
the rate of 6 per cent, per annum until paid." 

In accordance with such charge, the jury rendered the following 
verdict : 

"We, the jury, upon issue joined, find for the government for the sum ot 
($3,221.79) thirty-two hundred and twenty-one 79/100 dollars, with Interest 
thereon from the 30th day of May, 1913, at the rate of six per centum per 
annum until paid. John W. Starke, Foreman. June 12th, 1914." 

The surety excepted to the ruling of the court below, and the case 
comes hère on writ of error. 

The only question involved in this controversy is as to whether the 
court below erred in holding that under the facts of this case tht 
surety was not relieved of its obligation to pay the taxes on the amount 
of spirits placed in the warehouse in pursuance of the exécution of 
the bond in question. That portion of the obligation material to the 
issue is as follows: 

"The principal shall • • • well and truly pay or cause to be paid 
• • * the full amount of tax on ail spirits so deposited at sald distillery 
220 F.— 38 
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warehouse before the removal tlierefrom and within elsht years from tbe 
date of entry of such spirits for deposit in said vvarehouse." 

It should be borne in mind that in the enforcement of the revenue 
laws it is the prime object of the government to safeguard its right to 
collect ail the tax on spirits produced. Tlierefore, when spirits are 
entered for deposit in a warehouse, the government, in addition to 
requiring a bond for the payment of the taxes thereon, also retains 
possession of the warehouse, and the key to the same is kept at ail 
times in the custody of a storekeeper and gauger. 

[2] It has been uniformly held that the tax on spirits becomes due 
as soon as the same is produced, and that the government has a first 
lien on the same until the tax is paid. United States v. National 
Surety Co., 122 Fed. 904, 59 C. C. A. 130; United States v. Ulrici, 
111 a S. 38, 4 Sup. Ct. 288, 28 L. Ed. 344; Harkins v. Williard, 146 
Fed. 707, 71 C. C. A. 129. However, it is contended by counsel for 
défendant that, inasmuch as the spirits in question were stolen after 
there had been a forfeiture of the same to the government by a decree 
of the District Court, the défendant, as surety on the warehouse bond, 
was thereby relieved from liability. When the défendant became 
surety on the warehouse bond, it entered into a contract with' the gov- 
ernment to the effect that the full amount of ail taxes on spirits depos- 
ited at the distillery warehouse should be paid for before removal, 
and within eight years from the day when such spirits were entered 
for deposit. 

By taking advantage of the statute, the distiller was afiforded an op- 
portunity to postpone the payment of tax on spirits produced. In oth- 
er words, he secured an extension of eight years in which to make 
such payment. It is but natural that the government, in extending this 
grâce to the distiller, should insist upon a provision in the warehouse 
bond that would absolutely remove ail doubt as to the payment of the 
tax within the period mentioned. Common observation and expé- 
rience teach us that during the period mentioned unforeseen contin- 
gencies are liable to arise which might render it impossible for the 
government to realize the tax by the sale of the spirits. Therefore 
it is obvions that it was the purpose of the government, in requiring 
the distiller to exécute a bond of this character, to provide against any 
contingency that might arise which would prevent the government 
from collecting its tax. If this had been a distiller's bond, and the 
spirits had been stolen before the entry of decree of forfeiture, there 
would be no controversy hère as to the liability of the surety; that 
question having been definitely settled in the cases of United States v. 
Mullins, 119 Fed. 335, 56 C. C. A. 238, United States v. Guest, 143 Fed. 
456, 74 C. C. A. 590, and United States v. Sisk, 176 Fed. 885, 100 C. 
C. A. 355. 

The case at bar is clearly analogous, and the fact that the spirits in 
this instance had been forfeited by a decree of the District Court be- 
fore they were stolen could in no wise affect the status of the obli- 
gots; it being clearly provided in the bond in question that the tax on 
the spirits produced should be paid before the same were removed 
from the warehouse. This unconditional and continuing obligation 
was required by the government, in view of the many contingencies 
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which might arise, wherein it would be impossible for the government 
to realize the tax due by the sale of the spirits. 

There is nothing in the bond to warrant the contention that the 
remédies of the government are alternative. Such rights are cumu- 
lative. Therefore the pursuit by one remedy could in no wise afïect 
the right of the government, as in this instance, to resort to another 
for the purpose of collecting its tax. In the case of United States v. 
Witten, 143 U. S. 76, 12 Sup. Ct. 372, 36 L. Ed. 81, distiUed spirits 
were stolen from a warehouse where the internai revenue officer had 
failed to provide sufficient locks on the doors. The court held that 
such action on the part of the government officiai could not be pleaded 
as a défense to an action to recover on the distiller's bond the taxes 
due on spirits before their removal from the warehouse. Among oth- 
er things, the court in that case said : 

"The only duty whleh the revenue offieers owed in regard to the .securit.v 
of the warehouse and the safe-keeping of the spirits therein was to the gov- 
ernment, and not to the défendants ; and any négligence of those offieers 
gave the défendants no rights against the government, and alïorded them no 
excuse for not performing their obligation according to Its term. This i» 
too well settled by previous décisions of this court to requlre more extendod 
discussion. Hart v. United States, 95 U. S. 316 [24 L. Ed. 479], and cases 
cited; Minturn y. United States, 106 U. S. 43T [1 Sup. Ct. 402, 2T L. Ed. 
208]." 

In view of what we hâve said, it follows that the judgment of the 
lower court should be affirmed. 
Affirmed. 



OTIS et al. r. PITTSBURCxH-WBSTMORELAND COAL CO. 

(Circuit Court of Appeals, Third Circuit. February 6, 1915. On Pétition for 
Behearing, March 26, 1915.) 

No. 1888. 

1. Tbial ^=5>295 — Instructions — Constkuction as a Wholb. 

In an action for the breaeh of a contract for the sale of bonds, vchere 
the principal issue was whether the plaintiffs accepted their option to 
purchase, a statenient in the charge that it does not appear that there 
was any writteu acceptance, and that there was no letter referring to an 
acceptance in terms, was not erroneous, as requiring the acceptance to be 
in writlng, where the court in connection therewith stated that the method 
of accepting the option was not speclfied, and in such a case it might be 
accepted in any maiiner by which the minds of the parties might meet, 
with the understandiug that the acceptance had taken place. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 703-717; Dec Dlg. 
<g=29ô.] 

2. Appeal and Ebbob <S=»1064 — IIarmless Ebbob — Instbuciions — Immate- 

BiAL Issue. 

Where the main issue between the parties was whether or not plain- 
tiffs had taken certain bonds of the défendant under their option contract, 
and thereby accepted the option, or whether the bonds were purchased 
under a separate contract, error in an instruction as to whether the bonds 
were tliose held by défendant at the time the option contract was made 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Iiiûei.eb 
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is harraless, sinco that wouW hâve no elïect in dctcrmining whefher 0107 
were dellvered under the option or under a separate contract. 

lEd. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4219, 
4221-4224; Dec. Dig. <S=>1064.] 

On Pétition for Reliearing. 

3. Tkial <S==>242 — Instbuctioxs— Issues — Isconsistekt Défenses. 

In an action for breach of contract to sell certain bonds to plaintiff?, 
where plaintiffs elaimed that they had exercised their option to piir- 
chase the bonds by purchasing a part of thein, and the défendants claiined 
that those bonds were sold under a separate contract and the option wns 
never exercised, but if it was, the contract was terminated by plaiiititïs' 
breaeh in failing to pay for those bonds according to the ternis of t!ie 
contract, a charge that the main question was whether the option was 
accepted, and if atcepted, whether the failure to pay for tlie bonds iii fuli 
was a matorial violation of Its ternis, was not objectionable as confusing 
before the jury two Inconsistent grounds of défense. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 5G9-57G ; Dec. Dig. 
cg=242.] 

In Error to the District Court of the United States for the West- 
tern District of Pennsyh'ania ; Charles P. Orr, Judge. 

Action by Charles À. Otis and othcrs, partners- doing br.siuess un- 
der the name and style of Otis & Hough, now for use of CViis & Co., 
against the Pittsburgh-Westmoreland Coal Company. Judgnient for 
the défendant, and plaintiffs bring error. Afïïrmed, and pétition for 
rehearing dismissed. 

See, also, 199 Fed. 86, 117 C. C. A. 598. 

Arthur O. Fording, of Pittsburgh, Pa., for plaintiffs in error. 
E. E. Robbins, of Greensburg, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLEEY, Circuit Judge. The plaintiffs were bond brokers. The 
défendant was a coal operator. In a contract bearing date July 7, 
1908, the défendant, in order to procure money needed in its business, 
made certain engagements for the sale of its bonds to the plaintiffs, 
and the plaintiffs undertook to resell and dispose of the same. Parts 
of the contract, and certain decided questions arising therefrom, that 
hâve relation to the matters now in controversy, appear in the opinion 
of this court reversing the judgment entered at the first trial of this 
case, and reported in 199 Fed. at page 86, 117 C. C. A. 598. 

The contract makes two provisions for the delivery and sale of 
bonds. The fîrst is an outright sale of S250,00O of bonds, to be de- 
livered and paid for at the rate of $25,000 of bonds on the Ist day of 
each month following the date of the exécution of the contract, witli a 
stipulation that the plaintiffs might anticipate monthly deliveries by 
calling for and taking at one time any part or the whole of the bonds 
purchased, and thereupon be credited on their undertaking to the ex- 
tent in which the transaction is anticipated. The second provision 
contemplâtes an option for the sale of $1,250,000 of bonds on com- 
mission, and contains similar requirements as to monthly and antici- 
pated deliveries. This provision requires that the option, to be ef- 

<a=3Fi>r other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fective, must be accepted, and, if accepted, the contract completed 
thereby is terminated by the def ault of the plaintiffs in taking or pay- 
ing for bonds in the amounts and at the periods agreed upon. 

It is admitted that the parties performed ail their undertakings with 
respect to the bonds purchased outright, but on April 8, 1909, before 
the tenth and last installment of purchased bonds had been delivered 
and paid for, the défendant delivered and the plaintifïs accepted for 
resale to a designated purchaser for a specified purpose, $100,000 of 
bonds, pursuant to negotiations theretofore had. Thèse bonds were 
no part of those which were sold and purchased outright. 

At the first trial of this case, the court excluded testimony ofïered by 
the plaintifïs to show that, by taking this $100,000 of bonds before the 
completion of the outright purchase, they had accepted or exercised the 
option contained in the contract, and held that the option to take the 
$1,250,000 option bonds could not be accepted or exercised until after 
the completion of the delivery and sale of the $250,000 purchased 
bonds. On. writ of error, this court declined to give to the contract 
the restricted construction which its literal terms might warrant, and 
gave it a construction which the court found the parties themselves by 
their conduct had given it, and held that the plaintifïs obtained an op- 
tion, which was established by the contract, that they could accept and 
exercise it before the termination of the period for the delivery of the 
bonds purchased outright, that the right to anticipate deliveries at- 
tached to the option bonds as well as to the purchased bonds, and that 
if anticipations were made, whether of one class or of the other, the 
requirement to take $25,000 of bonds monthly was suspended until 
such time as would hâve elapsed had the bonds been taken in regular 
monthly installments, instead of being taken in advance thereof. 

When this court placed this construction upon the option clause of 
the contract, the question whether the sale of $100,000 of bonds of 
April 8, 1909, was an acceptance or was made in pursuance of an 
acceptance of the option by thd plaintifïs, or was a transaction under 
another contract, became the central question in the controversy. The 
plaintiffs introduced testimony which had been excluded at the first 
trial, tending to prove that by the transaction of April 8th they had 
accepted the option granted them by the contract; and the défendants, 
on the other hand, introduced testimony tending to show that the 
transaction was the l'esult of a separate negotiation, having for its 
object an altogether différent matter from what was contemplated by 
the contract, that the transaction was entered into and completed un- 
der an agreement independent of and unrelated to the contract of 
July 7, 1908, and that theref ore it was not an acceptance of the option. 

This question was submitted to the jury, and to the manner of its 
submission the plaintifïs take exception. We are of opinion that the 
learned trial judge submitted the case upon a very clear statement 
of the law, and that while certain expressions in the charge, standing 
alone, might be open to the comment to which the plaintifïs hâve 
subjected them, nevertheless, when read in connection with their con- 
text, we find them unexceptionable. 

[1] In his instructions upon the law, the learned judge properly 
stated to the jury that the "main question in the case is whether or not 
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the option was acceptée! by the plaintiffs," and in defining the burden 
which rested upon the plaintiffs to prove acceptance of the option 
upon which they were suing, he said, among other things, that "it does 
not appear that there was any written acceptance of the option, 
* * * " and elsewhere he stated that he did not recolîect testimony 
of "any letter immediately following that transaction, or antedating it, 
in which référence is made in distinct terms to the fact that that [the 
$100,000 bond transaction] was an acceptance of the option." Stress 
is laid by the plaintiffs in error upon thèse two expressions, maintaining 
that m efïect the jury was instructed that an acceptance of the option 
must hâve been by letter or by writing, and that the jury was thereby 
misled into the inference that, in the absence of testimony showing ac- 
ceptance by letter or by other writing, the option was not accepted. As 
we read the part of the opinion from which the expressions excepted 
to are taken, it is clear to us that nothing in the statement of the judge 
would hâve warranted the jury in thinking that the right of the plain- 
tiffs to recover depended upon évidence of a written acceptance of the 
option. Though allusion was made to the absence of a written ac- 
ceptance, the allusion was merely preliminary to the statement made, 
and in substance repeated, that "the method of accepting the option is 
not ]irovided for in the agreement." Instead of misleading the jury into 
a belief that a writing was necessary to an acceptance, the words of the 
judge in effect cautioned the jury that such was not the case, for in the 
absence of a method of acceptance provided for by the contract the 
court distinctly instructed the jury that "an option, where there is no 
provision as to the manner of its acceptance, may be accepted in any 
manner by which, or in pursuance of which, or at a time whcn the 
minds of both parties hâve met with the understanding that the ac- 
ceptance has taken place," continuing with an appropriate instruction 
respecting the légal inference of an acceptance, deduced from the acts 
of the parties. 

[2] The plaintiffs further urge that the learned trial judge, in charg- 
ing the jury that the burden of proof was upon them, erroneously re- 
quired them to show not only that they had taken the $100,000 of 
bonds, but also to show affirmatively that the bonds so taken were 
bonds that the défendant had held when the contract was made in July 
preceding. The court said : 

"Now, whlle the coutract does Include ail the bonds that the défendant liaa 
subject to Its disposai at that time, yet there is no évidence in the case tiiui, 
the défendant did not hâve other bonds on April 8th, which may hâve beea 
other than some of thèse option bonds, and it was not necessary that tbe 
same bonds of tlie same number be always prcserved Intact to meet the 
requirements, provided that other bonds of like ténor and amount of the 
same Issue were available." 

It is not entirely clear just what the learned judge meant by this 
language. Its importance, however, is wholly lost in the considération 
of the main issue, which was, not whether the bonds sold on April 
8th were a part of the bonds reserved for delivery under the option, if 
accepted, but whether the bonds then sold were sold under the op- 
tion or under an entirely différent contract. 
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Testimony that the bonds sold in the transaction of April 8th were 
bonds reserved to be delivered under the option, if accepted, or testi- 
mony that they were other bonds, or absence of testimony upon the 
point, has no bearing upon the question whether the bonds were sold 
under a contract completed by the acceptance of the option, or under 
another contract, for, had the bonds been in fact a part of the bonds 
reserved for the option, there is nothing in the contract of July 7, 1908, 
nor in the relation of the parties, which would hâve prevented them 
modifying the old contract or entering into a new one concerning the 
same bonds. Evidence of the character of the bonds would not hâve 
proved the character of the contract under which they were sold. 
This is made clear by the main question submitted in the charge, up- 
on which the jury must hâve acted, without being disturbed by the ex- 
pression of the learned judge excepted to. 

Default in paying for bonds terminated the contract. By the trans- 
action of April 8, 1909, the bonds purchased by the plaintiffs were sold 
by them to a créditer of the défendant, and by the créditer were ac- 
cepted in substitution of the defendant's obligation of indebtedness. 
The différence between the amount of the defendant's indebtedness and 
the purchase price of the bonds was paid by the purchaser to the 
plaintiffs, and the same remitted by the plaintiffs to the défendant, less 
the sum of $500. It was claimed by the plaintiffs that this sum was 
chargeable to the défendant as its part of the expense in effecting the 
sale. This was denied by the défendant, and the jury was asked to 
décide, if they found the option accepted, whether in withholding the 
Ijayment of this sum the plaintiffs had defaulted in a payment for bonds 
delivered and purchased, and thereby under its provisions had termi- 
nated the contract. On this question there was considérable contro- 
versy, which the plaintiffs in error hâve reviewed before this court, but 
with which we think we hâve nothing to do. 

After a careful considération of ail matters assigned as error, we 
are very clearly of the opinion that in the proceedings and judgment 
below error was not committed. 

The judgment below is afïirmed. 

On Pétition for Rehearing. 

PER CURIAM. [3] In the pétition for a rehearing of this case 
the plaintiffs in error suggest that the court inadvertently erred in 
overlooking (and approving) two points made by the défendant which 
were inconsistent with each other, namely, that the one hundred bonds 
were not talcen under the option because of its nonacceptance, and 
that in withholding five hundred dollars of the proceeds of the sale of 
the same bonds the plaintiffs failed to make payment under the terms 
of the option, thereby indicating that this court afïîrmed the judgment 
upon two equally inconsistent grounds: "(1) As to the acceptance, be- 
cause the bonds were not taken under the written contract; (2) as to 
rermination, because they were." The suggestion of such confusion 
warrants a brief considération. 

As the issues of this case developed, it was clear that the plaintiffs 
based their right to recover upon the acceptance of an option, the de- 
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livery and receipt of one hundred bonds thereunder, and theîr subsé- 
quent performance of its terms. The défense was based upon a conten- 
tion that the option was not accepted, that the one hundred bonds vvere 
deHvered and sold pursuant to an altogether différent contract, but if 
accepted the option contract was nevertheless terniinated by the piain- 
tiflfs' default in making full payment for the bonds dehvered and sold, 
The défendant claimed, and the plaintiffs admitted, that five hundred 
dollars of the proceeds of the sale of the bonds had not been paid 
to the défendant. In its charge upon this point the District Court, 
without the suggestion of confusion, said : 

"The main question in the case, gentlemen, is whether or not this option 
was accepted ; then if accepted, whether or not the rétention of the $500 was 
a material violation of its terms." 

In approving the submission, this court said : 

"The jury was asked to décide, if tliey found the option accepted, whether 
in withholdiug the payment of tliis sum ($500) the plaintiffs had defaulted in 
payment for bonds delivered and purchased and thereby uiider its provisions 
had terminated the contract." 

The verdict was entirely consistent with a finding by the jury that 
the option had been accepted and that the contract had been terminat- 
ed by the plaintiffs' failure to pay for the bonds delivered thereunder. 

The other points presented in the pétition for a rehearing f ail to im- 
press us that this case was improperly submitted or reviewed. The 
pétition, therefore, is dismissed. 



SMITH-BOOTH-USHER CO. v. DETROIT COPPER MINING CO. OF 

ARIZONA. 

(Circuit Court of Appeals, Ninth Circuit February 1, 1915.) 

No. 2472. 

TKIAL ®=>139 — DiEECTION OF VERDICT — POWER OF COURT. 

On a 'motion for directed verdict, the court may not weigh the évidence ; 
and if the facts are disputed, or if there is substantial évidence both 
ways, even if there be a prépondérance of évidence one way, it is for the 
jury to détermine what facts are established. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 332, 333, 338-341, 
365 ; Dec. Dig. <S=>139.] 

In Error to the District Court of the United States for the District 
of Arizona; Wm. H. Sawtelle, Judge. 

Action at law by the Smith-Booth-Usher Company against the Dé- 
troit Copper Mining Company of Arizona. Judgment for défendant, 
and plaintiff brings error. Reversed. 

On December 5, 1912, the plaintiff, the Smith-Booth-Usher Company, eu- 
tered into a contract with the défendant, the Détroit Copper Mining Company 
of Arizona, by the terms of which the plaintiff undertook to furnish to the dé- 
tendant three 200 H. P. International Amet crude oil gas producers. The 
machinery was to be "as descrlbed In the Manufacturers' Bulletin, or of the 
iatest improved design." It was to be shipped from Los Angeles to Morenci, 

(gssFor other cases see sam* toplc & KSY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Ariz., where the defendant's plant is located. The défendant was to pay thc 
plaintiff $10,000, with Interest at 6 per cent, from the date of érection, upon 
the completion of the 90 days' trial provided for in the contract, in case the 
apparatus met the guaranty specified. The machinery was intended to pro- 
duce gas from crudc oil. It consisted of three distinct units, whlch were to 
furnish gas into a single main, together with "scrubbers, oil pump, and plans 
and spécifications." In order to complète the gas producing plant, the défend- 
ant bound itself to furnish a 15,000 cubic feet gas holder and the necessary 
auxiliary machinery, including pipes and mains. In the latter part of Febru- 
ary, 1913, the apparatus was shipped. At the request of the défendant, the 
plaintifC's erecting engineer, Vorhees, went to Morenci about March 8th, and 
superintended the érection of the machinery. It was completed about March 
27, 1913. Cox, the plaintiff's sales engineer, went to Morenci April 2, 1913, and 
began the tests of the machinery in the 90 days' trial provided for in the con- 
tract. The tests were continued until May 7, 1913. There is évidence that 
with the consent of the défendant Cox then left Morenci, pending the décision 
of the défendant on his suggestion that it install a new gas washer for the 
machinery, and with the intention of returning and continuing the tests. On 
May 28th the défendant advised the plaintiff that it would go nQ further 
with the tests under the contract. The défendant refused to continue with 
the contract, and refused to pay for the machinery. 

The plaintiff in its complalnt alleged its performance of the written con- 
tract, and a breach of the same by the défendant in failing to supply the 15,000 
cubic feet gas holder, and in refusing to proceed with the test. The défendant 
answered, denylng that it failed or refused to furnish the 15,000 cubic feet gas 
holder, denying that the machinery met any of the guaranties specified in tho 
agreement, admitting that on or about May 28th it had notifled the plaintifC 
that it would go no further with the contract, but alleging that prior to that 
notice the plaintiff, after it had become fully apparent that the machinery 
could not be made to comply with the guaranties and conditions of the agree- 
ment, admitted that the same was not in compliance therewith, nor in cou- 
formity with the requirements of the agreement, and voluntarily abandoned 
further attempt to run or operate the same, and asked for a long extension of 
time in which to substitute other and différent machinery, which request the 
défendant denied, and the défendant alleged that the gas produced by said 
machinery was so Inferior in quality and grade, and so charged with soot and 
suspended matter, as to be not only entirely useless for the purposes for which 
it was intended, but so as to be highly injurions to the engines and gas-con- 
ducting pipes of the défendant. 

Oscar C. Mueller and Alfred Wright, both of Los Angeles, Cal., and 
William M. Seabury, of Phœnix, Ariz. (John De R. Storey, of New 
York City, on the brief), for plaintifï in errer. 

Everett E. Ellinwood and John M. Ross, both of Bisbee, Ariz., for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). At the 
close of the plaintiff's testimony, on the motion of the défendant that 
the jury be instructed to return a verdict in its favor, the court, in an 
extended instruction to the jury, reviewed and weighed the plaintiff's 
évidence, and concluded by saying: 

"I hâve carefully examined the évidence in this case, and I find that it fails 
to show that the plaintifC has established that said apparatus did meet each 
and ail of the guaranties specified in said agreement, and the defendant's mo- 
tion to instruct the jury to return a verdict in its favor will be granted." 

The circumstances under which a court may withdraw a case from 
the jury are stated by Mr. Justice Harlan, sitting with Judge Lurton 
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and Judge Sage in the Circuit Court of Appeals for the Sixth Cir- 
cuit, in the leading case of Travelers' Ins. Co. v. Randolph, 78 Fed. 
754, 24 C. C. A. 305, in which he said : 

"The rule upon that subject has been deflned In récent adjudications. The 
thought intended to be expressed in them is that the jury should be perinitted 
to return a verdict accordlng to its own vlew of the faets, uuless ui)on a 
survey of the whole évidence, and glvlng efifect to every inference to be falrly 
or reasonably drawn from It, the case Is palpably for the party asklug a 
pereniptory instruction. A mère scintilla of évidence in favor of one party does 
not entitle him, of right, to go to the jury. Tmprovement Co. v. Munson, 14 
Wall. 442, 448, [20 L. Ed. 867]. On the other hand, a case cannot properly be 
withdrawn from the considération of the jury simply because, in the judgment 
of the court, there is a prépondérance of évidence In favor of the party asklug 
a pereniptory instruction. I( the facts are entirely undisputed or uncontry- 
dicted, or if, upon any issue dépendent upon facts, there is no évidence v^hat- 
ever in favor of one party, or, what is the same thing, if the évidence is so 
slight as to justlfy the court in regardlng the proof as substantially ail one 
way, then the court may direct a verdict according to its vlew of the law 
Jirislng upon such a case. If a verdict is reudered contrary to the évidence, 
the remedy of tlie losing party Is a motion for a new trial. In disposing of 
that motion, the court, in the exercise of a sound légal discrétion, may inter- 
pose and prevent the injustice that may be doue by such a verdict. Wliile tiie 
court may Instruct the jury as to the law arlsing upon a given or hypothetical 
State of facts, It Is for the jury, if the facts are disputed, or If there is sul;- 
stantlal évidence both ways, even If there be a prépondérance of évidence one 
way, to say what facts are establlshed. And thls is what was meant by tho 
observation in some cases that the court should not withdraw from the jury 
a case depending upon the effect or welght of testlmony, unless the évidence 
should be of such conclusive eharacter as to compel the court to set aside a 
verdict returned in opposition to it. Insurance Co. v. Doster, 106 XJ. S. 30, 32, 
1 Sup. et. 18 [27 L. Ed. 65]. The court may be of opinion that, accordlng to 
the weight of the testlmony, a verdict should be returned for the party asking 
a peremptory instruction. But it may not, for that reason alone, give such an 
instruction. It may not take the case from the jury, on Issues of fact, unless 
the évidence Is so distinctly ail one way that a différent vlew of It would shock 
the judiclal mind." 

In Mt. Adams & E. P. Inclined Ry. Co. v. Lowery, 74 Fed. 463, 
477, 20 C. C. A. 596, 609, Judge Lurton said : 

"We do not think, therefore, that It Is a proper test of whether the court 
should direct a verdict that the court, on welghlng the évidence, would, upon 
motion, grant a new trial. A judge might, under some circumstauces, grant one 
new trial and refuse a second, or grant a second and refuse a third. In pass- 
ing upon such motions, he is necessarily required to welgh the évidence, that 
he may détermine whether the verdict was one which might reasonably hâve 
been reaehed. But, in passing upon a motion to direct a verdict, his func- 
tions are altogether différent. In the latter case we thlnk he cannot properly 
undertake to weigh the évidence. His duty is to take that vlew of the évidence 
most favorable to the party against whom it is moved to direct a verdict, and 
from that évidence, and the inferences reasonably and justlfiably to be drawn 
therefroin, détermine whether under the law a verdict might be found for 
the party havlng the onus." 

Again, in Rochford v. Pennsylvania Co., 174 Fed. 81, 98 C. C. A. 
105, Judge Lurton said : 

"A motion for an instructed verdict, upon an insufficiency in law of the 
évidence, présupposes that the witnesses testifylng to the facts adduoed to 
niake a case for the party against whom the motion Is made are worthy of 
crédit It is as if the party maldng the motion had demurred to the évidence, 
and Is équivalent to saying: 'We concède the truth of the facts which ari» 
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relied upon to make a case for the plalntiff, or a défense for the défendant; 
but they are insufticient in law to support a verdict, whicli must be founded 
upon sueli facts.' " 

The right to a jury trial is guaranteed by the Constitution, and it 
is not to be denied except in a clear case. The foregoing décisions, 
and many others that might be cited, hâve definitely and distinctly es- 
tablished the ruie that if there is any substantial évidence bearing 
ujwn the issue, to which the jury might properly give crédit, the 
court is not authorized to instruct the jury to find a verdict in opposi- 
tion thereto. Tested by thèse rules and on a careful considération 
of the évidence in the case at bar, we are of the opinion that the cause 
should hâve been submitted to the jury. 

Orje of the important provisions of the contract was that which 
gave the plaintiff the benefit of a 90 days' test. In the light of the 
testimony, it is clear that this provision secured to the plaintiff a sub- 
stantial right, a right which was of the essence of the contract. The 
time which was devoted to the test was but 35 days. The défendant 
in its answer allèges a breach by the plaintiff of this provision of the 
contract. There was testimony, however, to the contrary. Cox, the 
testing engineer, testified that about May 6th Thompson, the defend- 
ant's gênerai manager, stated to him that there was too much sus- 
pended matter in the gas, and that the gas must be cleaned better 
than it was being done at that time; that he answered Thompson by 
saying that by a system of sprays and sluicing the gas could be run 
through the pipe lines and through the holder without causing in- 
terruption of the service, but that, if he desired the gas cleaned bet- 
ter than it was being cleaned, there was an apparatus that had lately 
been tried at El Centre, whereby the gas could be cleaned absolutely ; 
and that Thompson agreed to send an engineer to inspect that plant, 
and to be governed by the engineer's report, and would let the plain- 
tiff know whether he was willing to grant an extension of time neces- 
sary to obtain that apparatus, and that it was upon that understand- 
ing that Cox left for Los Angeles on the following day, and he testi- 
tied that he (Cox) held himself in readiness to retum to Morenci to 
continue the test, as soon as he heard from Thompson. There is no 
évidence that Thompson ever did examine or cause to be examined 
the device at the El Centro plant, and it was not denied that a week 
later Thompson stated to Mr. Smith, the président of the plaintiit:, 
at Los Angeles, that the défendant had made other arrangements, and 
had no longer any use for the plaintiff's apparatus. On May 27th 
Thompson wired the plaintiff that the défendant did not désire to 
continue with the contract. On May 28th Thompson wrote the plain- 
tiff a letter, in which he set forth the real reasons why he wished to 
avoid the contract. He wrote: 

"Our reasons for doîng so are not so much because we doubt that you could 
finally make clean gas, but because the apparatus required for this and for 
liî'ndiins the soot far exceeds anything we were led to expect when we negotl- 
nted for the plant." 

The letter further explains that the plant so furnished, together 
with the washing apparatus, would occupy so much space that it would 
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be out of the question to install another gas plaint, as was contem- 
plated, on the defendant's premises. 

The court below found f ailure of proof of the plaintiff's compliance 
with its contract principally in the fact that there was présent in the 
gas produced by its machinery lamp black, which the court said clogged 
the defendant's gas pipes. But the évidence shows that the clogging 
was not in the gas pipes, but in the washers of the units ; that the 
présence of lamp black was to be expected, and to be dealt with, and 
that the plaintiff, even if it had not already done se, expected, in the 
course of its tests so to control the same as to obviate the clogging. 
The contract stipulated that there should be "no suspended matter 
contained in the gas which will be injurious to the engines or gas- 
conducting pipes" of the défendant. This is ail that the contract re- 
quired as to the quality of the gas. It did not require that there 
should be no lamp black in it. Mr. Cox, who was admitted by the 
défendant to be a qualified expert, testified that the small amount of 
suspended matter in the gas would hâve no injurious effects on the 
defendant's engines or pipes, and although he admitted that the sus- 
pended matter might after a time cause the pipes to become clogged 
unless they were sluiced or cleaned, he testified that the cleaning could 
be done without closing down the plant, and it was in this connec- 
tion that he testified that he proposed to Mr. Thompson to introduce 
the apparatus which would absolutely clean the gas, if the défendant 
desired it better cleaned, but at the same time he stated that the gas 
met the requirements of the contract. 

One Ensign, an electrical mechanical engineer, testified that at 
Yuma the same kind of gas producers as those which the plaintiff 
had installed, used under similar conditions, produced gas which car- 
ried more lamp black, before it reached the holder, but that after 
four years of continuous use it produced less than three inches of 
lamp black in the bottom of the holder. In brief, there was évidence 
that the plaintiff had fuUy complied with its contract ; that the gas 
producers produced a gas sufficiently free of matter in suspension as 
not to be injurious to the "engines or gas-conducting pipes" of the 
défendant ; that after a test of 35 days, it was still ready and willing 
to make further tests and altérations in order to satisfy the défend- 
ant, and that the défendant refused to abide by the contract, princi- 
pally for reasons which had nothing to do with the terms and provi- 
sions thereof . The case was clearly one for the jury. 

The judgment is reversed, and the cause is remanded for a new 
trial. 
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UNITED STATES v. PETERSON et al. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1915.) 

No. 2414. 

Public Lands iS=>120 — Cancellation of Patents — Sueficiency or Evi- 
dence. 

In a suit to cancel a patent to land which the patentée conveyed to de- 
fendant, on the ground that the patentée in filing on the land and ob- 
taining a patent was acting for défendant, évidence held sufficient to sus- 
tain the burden of proof resting upon the government, and to entitle it 
to a decree canceling the patent. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <S=j120. 

Cancellation of patent, see note to Hartman v. Warren, 22 C. C. A. 38.] 

Appeal from the District Court of the United States for the Dis- 
trict of Montana; George M. Bourquin, Judge. 

Suit by the United States against Jennie Peterson (formerly Jen- 
nie Benedict) and others. From a decree dismissing the bill of com- 
plaint, the United States appeals. Reversed and remanded, with in- 
structions. 

Burton K. Wheeler, U. S. Atty., and Frank H. Woody, Jr., Asst. 
U. S. Atty., both of Butte, Mont., for the United States. 

Cooper & Stephenson, of Great Falls, Mont., for appellees Albright. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The United States appeals from a de- 
cree dismissing its bill of complaint in a suit brought against the ap- 
pellees to set aside and cancel, on the ground of fraud, a patent is- 
sued to Jennie Peterson for 160 acres of land in the state of Montana. 

The testimony of Jennie Peterson was, in substance, as f ollows : 
She had been working in Montana for the défendant William H. Al- 
bright before she was of âge, and had said that when she got old 
enough she would like to take up a ranch. Thereafter she returned 
to réside with her mother in Michigan. While there, in the spring 
of 1901, Albright wrote to her and said that he understood that she 
wanted to come West again, that she was old enough, and could file 
on a homestead, that he had a pièce of land in view, and, if she de- 
cided to come West again, to let him know and he would send her 
a ticket. She answered his letter, and he sent her a ticket, which she 
used. She left Michigan July 5, 1901, and went to Great Falls. She 
had written to Albright, telling him about the time she would leave 
Michigan. He met her in Great Falls, and told her that the papers 
were ready in Prior's office. She thereupon filed on her homestead. 
She had not been on the land, and did not know where it was located. 
She did not direct Prior to prépare the papers, and had nothing to 
do with the préparation of the homestead filing, nor did she pay the 
filing fées, or know who paid them. She discussed with Albright 
what she was to receive for the land when she proved up on it. The 

(S=>Far other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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understanding was that she was to commute and prove up at the end 
of 14 months, and was to receive $640, "or the same as the rest of 
them would receive for their homestead right." By "the rest of 
them" she meant Peter Carter, August Enger, Hermann, Oliver, "and 
a few more." Albright told her that she was to receive the same 
as the rest of them that took up homesteads. She understood that 
was for $640. Albright was to pay the expenses. He built her house 
for her. After making the entry, a part of the time she worked for 
Albright, and part of the time she lived on her homestead. In the 
early spring of 1902 she visited the ranch. She had nothing to do 
with the building of the cabin. Whîle she lived on the ranch, Al- 
bright furnished her provisions, as it was a part of the agreement 
that he was to pay ail expenses. She never paid out anything for 
expenses in the way of improvements. She could not state who did 
the labor, but thought Peter Parker and Gustav Plermann put up the 
cabin. She submitted final proof on August 11, 1905. Albright 
gave her money to pay the expenses of the witnesses. On making 
proof she answered the questions Just as Albright told her to. He 
had furnished her with a copy of the questions. She did not pay the 
filing fées, or the fecs on final proof. She commuted, and Albright 
gave her the money. After she got the filing receipt, she transferred 
it to Mrs. Albright, under Albright's direction. She received $650 for 
the land, $500 in a note of Albright, and $150 either in cash or by 
check. After making the entry on her homestead, she had had her 
homestead filing changed so to embrace some désert land which had 
been in the possession of one Lavelle, who relinquished the same at 
Albright's instance. She further testified that, on making final proof, 
Albright told her not to say anything about his arrangement with her. 
At that time she had no property except a horse. Albright told her 
they might ask her if she had any stock. He told her he would give 
her a bill of sale for two cows, which he did. After she came out 
of the land office, she handed the bill of sale back to Albright. 

Peter Carter testified that he had been employed by Albright, that 
he filed on a homestead near Albright's quarry, and that he had an 
agreement to transfer the property to Albright prior to the time 
when he filed. He said: 

"I was to file on the land, and lie would pay the expense. When I acquired 
title, I was to transfer it to him." 

And he testified that after he made his final proof, and received 
his final certificate, he sold it to Albright for $640. 

Frank C. Whittaker testified that he had worked for Albright, and 
was working vi'ith him "as partner on things" for six or seven years, 
and was interested with him in some mining claims in 1901 ; that Al- 
briglit and Mrs. Albright talked to him about getting Jennie Peterson 
to take up some land. "We three talked it over, and thought it would 
be a good thing to get her to come out and take up land for Mrs. Al- 
bright. Albright suggested that he would send her a ticket to come, 
and some money for expenses. Mrs. Albright thought it would be 
ail right to hâve her come and keep books and take up some land," 
and he testified that before she came he and Albright staked and meas- 
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ured out the land for her claim, and put up three or four rock- in 
place, so that they would know where it was, and set sonie sts 'es 
thereon. He testified that there was a différence made in her a se 
from that of some other people who had taken up land and sold to 
Albright. "Before she got a patent, she was to get the same as t)'e 
rest, $640 — $440 clear, and he would furnish the money to commu'e 
with; that if she would stay on the land five years, and not commuti . 
he would give her $750." He testified that Albright built the improve 
ments on her place; that on one occasion Jennie Peterson went ui 
to her homestead to stay several weeks, and Mrs. Albright told he; 
to take provisions out of the kitchen, and that he (Whittaker) wa; 
sent up there once so that he could be a witness; that he saw her 
Jiving on the land, and took her some provisions. 

Charles Gustafson testified that he had a conversation with Albright, 
in which Albright told him that Jennie Peterson was coming "out 
there to take up land for him" ; and he testified that Jennie Peterson 
told him in the fall of 1901 that she had taken up the land for Al- 
bright. 

Mrs. Gustafson testified that Albright told her: 

"We let that glrl take up a homestead for us just to help her out, by work- 
ing in the office and holding land there, so it gives her a show to make money 
in two places." 

And the witness added : 

"It was common talk with every one that the homesteads up there were for 
Mr. and Mrs. Albright." 

Albright denied much of the testimony of the other witnesses. He 
denied that he sent Jennie Peterson a ticket, or that he met her at 
Great Falls, or took her to Prior's office. He testified that after she 
came out from Michigan he went over the land with her, and he 
described the method in which he arrived at the common corners of 
sections 35, 36, 25, and 26, "and then stepped back 440 steps, about 
a quarter of a mile, and made a point there, and we were on every 40. 
She told me she had to be on every 40." He said: 

"I probably went to Great Falls with her when she made her filing. No 
doubti I did ; but I dldn't pay the flling fee, or the expense of building her 
cabin." 

On cross-examination, he testified: 

"I came to Great Falls with her when she made her homestead entry. I 
often had some business in Great Falls." 

He testified that Hermann built a cabin on the homestead; that 
Hermann said to him, "I want to build Jennie's house;" and as 
corroborating bis testimony, he pointed to his time book, which show- 
ed that Hermann was not working for him at the quarry from De- 
cember 6 to December 27, 1901. He denied that he paid the ex- 
penses of final proof, or of the improvements, or of the cultivation 
of the land. He testified that he paid Jennie Peterson $800 for her 
claim, $150 in cash, $150 in check, and $500 by note. He testified that 
Jennie Peterson had told him she wanted some fencing donc on her 
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claim, and asked him how much it would be, and when ît was figured 

up it amounted to $110, so he said to her: 

" 'AU rlght, you pay me, and I wlU get your fencing and put It up.* I con- 
structed the fence on tbe Jennie Peterson clalm, and she paid me for It." 

Mrs. Albright testified: 

"I don't think there was any agreement existing between her (Jennie Peter- 
son) and Mr. Albright that she was holding the homestead for him." 

The court below, while entertaining the opinion that the testimony 
served to arouse suspicion, and even preponderated in favor of the 
complainant, held that it fell short of the "high degree of proof" the 
government must produce to warrant cancellation of its executed con- 
tract, its patent and grant of title, and pointed to the fact that there 
were no circumstances to corroborate Mrs. Peterson, "that the ticket 
and letters, etc., rested on her testimony alone," and the court added : 

"Albright's books are inconsistent with her testimony that he paid ail her 
expenses on the land." 

We fiind nothing incredible in the testimony of Jennie Peterson. 
Her testimony was given some 10 years after the date when she filed 
on her homestead, and it is not a suspicions circumstance that she had 
failed to préserve the letters which she testiiîed Albright wrote her 
prior to her entry. As to his sending the ticket on which she came 
West, it is not pointed out how she possibly could hâve corroborated 
her testimony. What motive could she and the other witnesses hâve 
had to testify falsely against the Albrights? It does not appear, and 
Albright does not testify, that there was any misunderstanding or ill 
feeling between Jennie Peterson and himself until after she had stated 
the facts in regard to her homestead to one Bennett, shortly bef ore the 
suit was begun. "There was no hard feelings between Mr. Albright 
and me until this case came up," said Jennie Peterson. But after the 
suit was begun, she testified, she had a conversation with Albright in 
which — 

"Mr. Albright said I was in for it, and wanted to know what I was going to do 
about it. I said I was going to tell the truth; and he told me I might get 
20 years In the penitentiary If I said I took it up for his beneflt, because I 
swore I took it up for my own beneflt. * * * He told me to do the right 
thing when I testified. I don't know what he meaut by the right thing. He 
didn't explain. He said he would make me a présent. He said I must testify 
that 1 didn't take it up for him, and he didn't make any bargain with any- 
body." 

She went on to say that at that time he abused her shamefuUy, and 
added : 

"The reason he talked that way was bec-ause his attorney discovered I put 
my name on this pajjer for Mr. Bennett. ïhat was wliat the trouble started 
over." 

According to Albright's testimony, he had had trouble with ail the 
witnesses who testified against him, and Mrs. Peterson had tried to 
get blood money out of him, to hold him up for $1,000. He said : 

".Tennie Peterson went around the kitchen, in, the back way, and came to 
the hall, and says, 'Hâve you got anybody hid hereî' I said, 'What do I want 
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to hide anybody for?' Then she said that, if I didn't give her $1,000, she, 
Frank Whlttaker, and Cliarley Gustafson would swear me to the pen by a 
prépondérance of the évidence." 

He testified : 

That Carter "fired a rock at tiim," and that Whittaker was "pretty crooked 
— dOK-goiie crooked" ; that Whittaker drew a gun on hlm on April 27, 1910. 
"As I went to the table to get breakfast, he jumped from behlnd the door, and 
stuck the gun in my face. He said, 'Throw up your hands.' I flew upstairs. 
I didn't hâve a gun." 

He furnished no explanation of the motive or provocation of thèse 
melodramatic acts of Peterson, Carter, and Whittaker, and the nature 
of the incidents described, and the manner in which they are nar- 
rated, carry the suggestion that their source is fictional. 

We are unable to agrée v^rith the court below that Albright's books 
are inconsistent with Jennie Peterson's statement that he paid ail her 
expenses on the land. The only books which Albright produced in évi- 
dence was his timebook. The daybook, which would hâve shown the 
nature of his transactions with Jennie Peterson, was not produced, nor 
was its absence accounted for, further than by Albright's statement: 
"I haven't got the daybook, and I don't know where it is." The time- 
book contained entries of the time of varions employés of Albright, 
and charges of money entered against such employés from time to 
time. There is nothing but Albright's own testimony to show what 
those charges were for, whether for money paid for wages, or for gro- 
ceries and goods supplied, or for services. One of the charges against 
Jennie Peterson is $110. Albright testified that that was for fences 
which he built on her homestead at her request. But the entry itself 
does not show that it may not hâve been for wages which she earned in 
his employment, as she was admittedly working for him as bookkeeper 
in his office during a large part of the time while she was residing upon 
her homestead. Albright pointed to entries of his timebook showing 
that Hermann was not working for him from December 6 to Decem- 
ber 27, 1901, for the purpose of proving that Hermann was not in his 
employment while he was building the cabin on the Peterson claim. 
But in his answer to the bill of complaint Albright alleged that Jennie 
Peterson established her résidence upon the lands aforesaid on or about 
the month of October, 1901, and in the homestead proof, made by Jen- 
nie Peterson in 1905, she deposed that the house was built in October, 
1901. In short, the timebook adds neither strength nor corrobora- 
tion to Albright's testimony. 

Nor are we able to agrée with the court below that the évidence is 
not of that high character which is required in order to set aside a pat- 
ent for fraud. The latest expression of the views of the Suprême 
Court as to the nature of the évidence which is called for in that class 
of cases is found in Diamond Coal Co. v. United States, 233 U. S. 236, 
34 Sup. Ct. 507, 58 L. Ed. 936, in which the court said : 

"The respect due to a patent, the presumption that ail preceding steps re 
Quired hy law were duly oliserved, and the obvious necesslty for stability in 
titles resting upon thèse officiai Instruments, require that in suits to annul 
them the government shall bear the burden of proof, and shall sustain it by 
that class of évidence which commands respect and that amount of it whicb 
proUuces conviction." 

220 F.— 39 
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We think in the case at bar the government bas met tlie burden of 
proof by a class of évidence which is entitled to respect and is convinc- 
ing. The évidence wholly fails to establish the défense that Mrs. Al- 
bright was an innocent purchaser for value. 

The decree is reversed, and the cause is remanded, with instruc- 
tions to enter a decree for the appellant. 



LEITER et al. v. POINDEXTEB. 

(Circuit Court oî Appeals, Nlnth Circuit. February 15, 1915. Behearlng 
Denied March 18, 1915.) 

No. 2335. 

1. BiLLs AND Notes <®=»150 — Negotiability — Chaeacter or Insteument. 

A contract entitled "Stockholder's Purchasing Contract," wliereby the 
subscrlbers purchased a horse, following which agreement to purchase 
was a promise to pay $2,800 therefor in installments in the form of a 
promissory note, was upon its face what it purported to be, a purchasing 
contract, and not a negotiable promissory note. 

[Ed. Note.— For other cases, see BlUs and Notes, Cent. Dig. §§ 55, 374- 
379, 405, 406; Dec. Dig. <S=>l50.] 

i.'. Appeal akd Ereoe <©=5S43 — Review — Mattebs Not Neoessaky to Déci- 
sion. 

In an action by the transférée of a contract to purchase a horse, con- 
taining a promise to pay in the form of a promissory note, where the jury 
found for défendant on liis contentions that the instrument did not con- 
tain the promise to pay when signed by him, and that the preliminary ré- 
citals of the contract, with the surrounding circumstances, put plaintifC 
on notice tliat the Instrument was not a negotiable promissory note, but a 
contract of purchase, it was Immaterlal whether as a matter of law the 
instrument was a negotiable note or not, as the jury by its verdict found 
that it was not such an instrument in fact. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3331- 
3341; Dec. Dig. <S=j843.] 

In Errer to the District Court of the United States for the Central 
Division of the District of Idaho ; F. S. Dietrich, Judge. 

Action by J. M. Leiter and another against Thomas S. Poindexter, 
brought by plaintiffs, as assignées of the A. C. Ruby Company, on a 
certain written instrument alleged to be a promissory note, executed 
by défendant and one Henry Stroh, in favor of the A. C. Ruby Com- 
pany. Judgment for défendant, and plaintiflfs bring error. Afi&rmed. 

Forney & Moore, of Moscow, Idaho, and Wilson & Neal, of Port- 
land, Or., for plaintiflfs in error, 

C. J. Orland, of Moscow, Idaho, and J. T. Brown, of Colfax, Wash., 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. On February 14, 1911, the défendant 
in error, Thomas S. Poindexter, together with one Henry Stroh, made, 

Ê=>For other cases see samo toplc & KEY-NUMBBR In an Key-Numbered Digests & Indoxes 



LEITEE V. POINDBXTER 611 

executed, and delivered to Samuel K. Watson, acting as agent for and 
on behalf of the A. C. Ruby Company, the following written instru- 
ment: 

"Stockholder's Purcliasing Contract. 

"Feb. 14, 1911. 

"After a good and satisfactory examination of the Percheron stalllon named 
Ithos, No. 53,347, owDed by the A. O. Ruby Company of Portland, Or., and 
recognizing his value as a means of improving our horse stock, we, the under- 
signed subscribers, hereby purchase said stalllon of the A. O. Ruby Company 
accordlngly, and we hereby authorlze the dellvery of sald horse to any one 
of the subscribers hereto. 
"$2800.00. Portland, Oregon, Feb. 14, 1911. 

"For value received, I promise to pay to the order of the A. O. Ruby Com- 
pany the sum of twenty-elght hundred dollars, payable at the Merchants' 
National Bank, Portland, Oregou, In payments as followa: 

"One thousand and »o/ioo dollars, Oct. 1, 1911. 

"Mne hundred and oo/ioo dollars, Oct. 1, 1912. 

"Nine hundred and o»/ioo dollars, Oct. 1, 1913 — 
with interest from date at the rate of eight per cent., payable semiannually, 
and if not so paid, the whole sum of both principal and interest become due 
and collectible at the option of the holder hereof , and in case suit or action 
is instituted to coUect payment I agrée to pay reasonable attorney's fées. 

"Thos. S. Poindexter. 
"Henry Stroh." 

The plaintifïs in error were plaintiffs in the court below in an action 
commenced on December 16, 1911, on the foregoing instrument, al- 
leging it to be a promissory note. It is further alleged that prior to 
the 14th day of August, 1911, A. C. Ruby Company mentioned in said 
instrument as payée, for a valuable considération sold, assigned, and 
transferred the said note by indorsement to J. M. Leiter and Floyd J. 
Campbell, the plaintiffs in said action, and that the said plaintiffs were 
then the légal owners and holders of said note ; that said note had not 
been paid, nor any part thereof, except the sum of $400 paid by the de- 
fendant, to apply one-third on each of the installments of principal pro- 
vided for in said note. The défendant in his answer set up three dé- 
fenses to the cause of action stated in the complaint : 

[1] LA déniai that the written instrument in suit was a negotiable 
promissory note. In this défense the issue was presented as a question 
of law, and was considered and determined by the court below in the 
négative. The offer of the plaintiffs to introduce évidence tending to 
show that they were bona fide holders of the instrument for value, and 
that they took it before maturity without notice of any défense thereto, 
was accordingly held by the court to be immaterial, and the évidence 
was excluded. The court also refused to instruct the jury that the in- 
strument set eut in the complaint was in law a negotiable promissory 
note. The case has been brought hère by the plaintiffs upon that ques- 
tion alone. We concur in the ruling of the court below upon this ques- 
tion. We are of opinion that the instrument upon its face is what it 
purports to be, a "Stockholder's Purchasing Contract." But, as we 
view the case, the question was primarily one of fact. In the defend- 
int's answer the two remaining défenses were questions of fact, the 
détermination of either of which determined whether the instrument 
was in fact a negotiable promissory note. 
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[2] 2. In the second défense the défendant alleged that tlie instru- 
ment set eut in the complaint was not signed by him in the form aiid 
with the conditions therein specified ; that if the instrument set eut in 
the complaint was in accordance with the original of which it was 
claimed and alleged to be a copy, and the defendant's signature was at- 
tached thereto, then the défendant alleged that such instrument had 
been altered and changed ; that he at no time ever made, executed, 
signed, or delivered any such instrument to A. C. Ruby Company, or to 
any other person or persons ; that he never signed any instrument 
whereby he agreed to pay A. C. Ruby Company $2,800; that he signed 
no instrument wherein he promised to pay said sum in installments of 
$1;000, $900, and $900, respectively, as mentioned in the complaint; 
that there was no promise to pay any sum of money at any time or date, 
and that as to ail such matters the instrument had been altered and 
changed ; that the défendant never at any time made, executed, or sign- 
ed such instrument, and never agreed to make, exécute, or sign such 
instrument, or any instrument for the payment of money in any aniount 
to A. C. Ruby Company. 

3. The third défense was the alleged failure of considération upon 
the breach of a written warranty upon the part of the plaintiffs' as- 
signer with respect to the character of the horse alleged to bave been 
sold to the défendant. It appears that on February 14, 1911, the 
date of the instrument in suit, the A. C. Ruby Company executed and 
delivered to the défendant and another, mentioned as purchasers of 
the horse, and as part of the same transaction, a written guaranty con- 
cerning certain qualities of the horse mentioned in the "Stockholder's 
Purchasing Contract," and it was provided that in case the horse did 
not hâve thèse guaranteed qualities the A. C. Ruby Company would 
furnisli another horse at the same price with the same guaranteed 
qualities. The défendant alleged in his answer that the horse did not 
hâve the qualities specified in the guaranty, and the horse was re- 
turned to A. C. Ruby Company without cost. In other words, the 
défendant alleged a breach of warranty on the part of A. C. Ruby 
Company, and a failure of considération for the purchasing contract. 
This was no défense to the action upon the instrument as a promis- 
sory note in the hands of a purchaser for value, before maturity, with- 
out notice; but the plaintiffs raised no objection to the answer on 
that account, nor did they object to the testimony offered in support 
of this défense, nor did they object to the instructions of the court 
submitting this défense to the jury. 

The jury returned a gênerai verdict in favor of the défendant, and 
upon that verdict a judgment was entered in favor of the défendant. 
It is from that judgment that the présent writ of error is prosecuted. 

4. With respect to the second défense, the verdict was in effect a 
détermination by the jury upon the question of fact that the plaintiff 
had no cause of action against the défendant upon the instrument as 
set out] in the complaint. With respect to the third défense, the ver- 
dict was in effect a détermination by the jury that the plaintiffs had 
no cause of action against the défendant upon the instrument as a 
purchasing contract. The évidence as it appears in the record was 
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sufficient to support a verdict upon either of thèse questions. In sub- 
mitting the first question to the jury, the court said: 

"It is unimportant to you whether this instrument is to be called a promis- 
sory note or simply a contract. In other words, It makes no différence whetlier 
in law it is to be deemed a promissory note or a contract. In eitber case, the 
défendant is bound if he signed it, and if the considération therefor bas not 
failed, as I shall explain to yon in tlie course of my instructions. * * * 
There are in reality two primary questions, and this is the first question: I 
want to malîe it clear to you and as simple as possible. The flrst question is: 
Was this instrument (called 'Stockholder's Purchasing Contract'), in the form 
in which it now appears when Mr. Poindexter signed bis name to it? He ad- 
mits bere upon the stand tbat this is bis signature. However, bis first dé- 
fense is that when he signed his name there the instrument was practically 
blank. In other words, there was a prlnted form, but the written matter 
was not then entered, and that therefore it must hâve been filled out later 
by some other person, probably the holder. I say, this In his défense. ïhe 
testimony, as you will observe, is conflicting upon that question. One or, two 
of the witnesses say the instrument was a blank, and others say it was filled 
out in the form in whicb it now appears. There are some circumstances tend- 
ing to corroborate the plaintiffs, and some the défendant ; and it is for you, 
gentlemen, as best you may, to carefully canvass ail the testimony and try 
to reach a conclusion upon which side the truth lies. If you find with the 
défendant, that this instrument was a blank, your verdict should be for the 
défendant, because he would not be bound by the action of any one in later 
filling in the amount of the note. If, upon the other hand, you find he did 
sign this in its présent form, then he is, upon the face of the instrument, 
bound by It, and should be required to pay it, unless you find in his favor 
upon the other matter, which I am about to call to your attention." 

In view of the gênerai verdict upon this instruction, it must be held 
that the jury found as a fact that the défendant) did not sign the in- 
strument with its conditions of a promise to pay. This being so, it 
is clearly no longer material to détermine whether the instrument, with 
the conditions in it, is or is not a negotiable promissory note. 

5. The évidence supporting the third défense was also submitted 
to the jury with appropriate instructions, to which no objection was 
taken. It is not necessary to reproduce those instructions hère, but 
they involved questions of fact concerning the guaranty, tending to 
show that the preliminary récitals in the "Stockholder's Purchasing 
Contract" in suit were sufficient, with the surrounding circumstances, 
to place the plaintiffs on notice that it was not a negotiable promissory 
note, but a contract of purchase; and the verdict of the jury must 
be held to hâve established that fact. This being so, we must say 
with respect to this défense, as we said with respect to the second 
défense, it is no longer material to détermine as a matter of law 
whether the instrument set out in the complaint is or is not a negotia- 
ble promissory note. It has been found by a verdict of the jury that 
it was not such an instrument in fact. 

The judgment of the court below is aflSrmed. 
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STOCKGROWERS* STATE BANK OF MOUNTAIN HOME et al. v. COBKER. 

(Circuit Court of Appeals, Ninth Circuit Tcbruary 8, 1915.) 

No. 2368. 

1. Bankeuptcy (©=»166 — Pkefkbknces — Notice That Pkefekbnce will bic 

Bffected. 

Wbere at the tlme, within four montlis before bankruptcy, the F. Bank, 
to whicti the bankrupt was indebted, Induced the S. Bank to make a loan 
secured by a chattel mortgage, with the proceeds of whlch the F. Bank 
was paid, the bankrupt was insolvent and had other outstanding debts of 
a large amount, the cashier of the F. Bank had directed the attention of 
the directors to unpaid drafts against the bankrupt, and he then con- 
sidered the bankrupt's account unsatisfactory, because accrued interest 
was not forthcoming as demanded, the F. Bank had reasonable cause to 
believe that a préférence would be elïected. 

> [Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 255- 
258 ; Dec. Dig. <@=>ie6.] 

2. Bankruptcy ©=>1C1 — Pkepeeences — Chattel Mobtoage. 

A chattel mortgage on a stock of merchandise, given by a bankrupt 
within four months before bankruptcy, was not valid Cor the amount of 
a prior mortgage given more than two years before, where in the luean- 
tiine the merchandise was being disposed of dally in the ordinary course 
of business, and replenished by other goods froui tlme to time, without 
any provision being nmde for the application of the proceeds of sales to 
the mortgage iudebteduess, and it did not appcar that any of the goods 
«rlginaly mortgaged remained in stock at the time of the subséquent 
mortgage, as it is the rule in Idaho that such a mortgage is void as against 
creditors and otlier interested parties, tliougli good as between the mort- 
gagor and mortgagee as to ail property not disposed of. 

[Ed. Note.— For 'other cases, see Bankruptcy, Cent Dig. §§ 2G1-263 ; 
Dec. Dig. <®=»1G1.] 

Appeal from tlie District Court of the United States for the South- 
ern Division of the District of Idaho; Franl< S. Dietrich, Judge. 

Action by Charles E. Corker, trustée of Thomas Trathen, bankrupt, 
against the Stockgrowers' State Bank of Mountain Home and an- 
other. Judgment for plaintiff, and défendants appeal. Affirmed. 

In the town of Mountain Home, Idaho, there were two furniture stores and 
two banks. One furniture store was conducted by the Thompson Furniture 
Company, and the other by one Trathen. Trathen owed the First National 
Bank on two notes, one for $1,700, and one for $500. The Thompson Furniture 
Company owed the Stockgrowers' State Bank an unseeured note for $3,400 
and interest, together with overdrafts. Chattin, président of the First Na- 
tional Bank, was a director also in the Stockgrowers' Bank ; Montgomery, as- 
sistant cashier of the First National Bank, was a director in the Stockgrowers' 
Bank; and Green was the attorney for both. Wolfe, another attorney, held 
assignments from certain creditors of Trathen, amountlng to somethlng over 
$800, and he was pressing thèse claims for collection. Trathen, in order to 
satisfy thèse demands, went to the First National Bank and applied for an 
additional loan. The matter was discussed with the officers and directors of 
the bank. The cashier of that banlv considered the Trathen account unsatis- 
factory, because Trathen had been slow in paying interest. He iuvestigated 
Trathen's assets, and advised his board of directors not to make the loan. 
The directors at first decided to make the loan, but thereafter, after inter- 
viewing Trathen, the additional loan was declined. Those members of the 
board of directors of the Blrst National Bank who were favorable to making 
the loan to Trathen then went to the Stockgrowers' Bank and Induced that 

(g=3For other cases see saine toplc Si KEY-NUMBBR io ail Key-Numbered Digests & Indexes 
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bank to loan Trathen the money he needed to take up his debt to tlie First 
National Bank, as well as to pay Wolfe's clients. Trathen was notitied that 
liis application to the First National Bank had been denled, but that the 
Stockgrowers' Bank would furnish hlm the necessary money. He made ïio 
application to the Stockgrowers' Bank for a loan. On July 13, 1911, a note 
and chattel mortgage on Trathen's stock in the fumiture store to the Stock- 
growers' Bank were prepared by Green at the instance of that bank, and 
were executed by Trathen. About the same time the Stockgrowers' Bank 
called Its loan to the Thompson Furniture Company, and that company paid 
the Stockgrowers' Bank through a loan secured from the First National. The 
outcome of the transaction was that the Stockgrowers' Bank paid the First 
National $2,294.35, and agreed to pay Wolfe $853.49, and It received from 
the First National Bank $3,606.69 on the debt owtng from the Thompson Furni- 
ture Company. Ttie Stockgrowers' Bank, having ascertained that the property 
on which it had taken its mortgage was not entirely satisfactory, refused to 
advance the money to pay Wolfe, and thereafter that bank began foreclosure 
proceedings, and on October 2, 1911, the sherifi: sold to it the mortgaged prop- 
erty on the foreclosure for $2,465.18. On October 23, 1911, Trathen was ad- 
Judged a bankrupt, and thereafter the trustée in bankruptcy demanded of 
the Stockgrowers' Bank the possession of the goods obtained on the fore- 
closure. On August 8, 1913, the trustée brought the présent suit against the 
two banks to recover, for the beneflt of creditors of the bankrupt estate, the 
possession of the stock of furniture and notes and accounts of Trathen which 
had been mortgaged to the Stockgrowers' Bank. Upon the issues and the évi- 
dence, the court below held that the chattel mortgage and the foreclosure 
thereof created a fraudulent préférence in favor of the First National Bank, 
and ordered the défendants to redeliver the property to the trustée withln 
20 days from the date of the decree, and in default thereof that .ludgment be 
entered against the défendants in the sum of $2,465.18, which was found to 
be the value of the property. 

E. M. Wolfe, of Twin Falls, Idaho, and Wyman & Wyman, of 
Boise, Idaho, for appellants. 

Harry S. Kessler, of Boise, Idaho, and W. C. Howie, of Mountain 
Home, Idaho, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellants contend that the court below erred in decreeing that 
the mortgage to the Stockgrowers' Bank was a fraudulent préfér- 
ence. We find no ground for disturbing the conclusion of the court 
below that the bankrupt was insolvent at the time Avhen the mortgage 
was made, that the effect of the mortgage was to enable the First 
National Bank, a creditor of the bankrupt, to obtain a greater per- 
centage on its debt than any other creditor of the same class, and 
that at the time of taking the mortgage the défendants had reasonable 
cause to believe that the enforcement thereof would effect a préfér- 
ence within the meaning of the Bankruptcy Act. The record shows 
that, in addition to the debt which was at that time owing to the First 
National Bank and the claims which were represented by Wolfe, 
Trathen had outstanding debts of a large amount, and that the cashier 
of the First National Bank had directed the attention of his directors 
to the fact that there were unpaid drafts against Trathen, and that 
he testified that he considered the Trathen account unsatisfartory, 
because he had made demand for accrued interest, and it was not 
forthcoming. In Loveland on Bankruptcy, § 508, the law is thus 
stated : 
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"Constructive notice Is sufïicient, upon the ground that, when a party is 
about to perform an act by which he bas reason to believe that the rights of 
a third party may be aîCected, an inquiry as to the facts is a moral duty antl 
diligence, and an act of justice. Whatever fairly puts a party upon inquiry is 
sufficient notice where the means of kuowledge are at hand, and if the party 
under such circumstances omits to Inquire and proceods to receive the transfer 
or conveyanee, he does so at his péril, as he Is eliargeable of Isnowledge and 
of ail the facts, which by a proper inquiry he might hâve ascertained." 

Austin testified: 

"I imagine I had investigated his assets, and knew practically what they 
consisted of. I présume I advised the board of dircctors as to what his prop- 
erty consisted of, though I cannot say positively." 

[2] The principal contention of the appellants is that, notwithstand- 
ing the circumstances under which the mortgage was given to the 
Stockgrowers' Bank, it was good to the aniount of $1,700; that be- 
ing the amount for which, on April 12, 1909, Trathen had executed 
his mortgage on the same property to Evans and Owens to secure 
them as indorsers on his note for $1,700 to the bank, and which mort- 
gage was transferred to the First National Bank a month prior to 
the exécution of the mortgage to the Stockgrowers' Bank. But the 
mortgage to Evans and Owens covered Trathen's stock of merchandise 
as it was in April, 1909. During the 2 years and 3 months that elapsed 
hetween that date and the date of the mortgage to the Stockgrowers' 
Bank, the stock of merchandise was being disposed of daily, in the 
ordinary course of business, and was replenished by other goods f rom 
time to time. The appellants introduced no évidence whatever to 
show that any of the goods originally mortgaged to Evans and Owens 
remained in stock at the time of the exécution of the mortgage to the 
Stockgrowers' Bank. 

In Ryan v. Rogers, 14 Idaho, 309, 94 Pac. 427, it was held that 
where the mortgagor of a stock of merchandise, constituting his stock 
in trade, remains in possession of the chattels mortgaged, and with 
the knowledge and consent of the mortgagee continues to scll and dis- 
pose of the same without applying the proceeds of the sales to the ré- 
duction df the mortgage debt, the mortgage is thereby invalidated as 
against creditors and other interested third parties, although such a 
mortgage would be good as between the mortgagor and the mortgagee 
as to ail property not so disposed of, and also held that if the mort- 
gagee took possession of the mortgaged property prior to the asser- 
tion of right or acquisition of claim against the property by a cred- 
itor's attachment or exécution, or other lien, the mortgagee will be 
protected to the extent of his claim. In the case at bar the mort- 
gage made no provision for the application of the proceeds of the 
=ales to the mortgage indebtedness, and possession of that merchan- 
dise was never at any time taken by the mortgagees or by the First 
National Bank. It follows that mortgage did not create a lien su- 
perior to the rights of the bankrupt's creditors. The récent décision 
of the Suprême Court of Idaho in Cauthorn v. Burley State Bank, 
144 Pac. 1108, is not inconsistent with this construction of the law 
of the state. 

Appellants suggest that, if we take the view that the First National 
Bank entered into an arrangement with the Stockgrowers' Bank 
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whereby the latter made the loan, but really for the other bank, the 
latter would not hâve changed its position throughout the transaction, 
since its new mortgage would be but a renewal of the old. But even 
in that view the last mortgage would still be affected by the infirmity 
of the first mortgage, since it could cover only the property originally 
mortgaged, and, as we hâve pointed out, there is no évidence to show 
that at the time when the last mortgage was taken any of the stock 
of merchandise included in the first mortgage remained in the posses- 
sion of the mortgagor. 
The decree is affirmed. 



TACOMA RY. & POWER CO. v. RBMMEN. 

(Circuit Court of Appeals, Niiith Circuit. February 15, 1915.) 

No. 2424. 

1. Stbeet Raileoads <g=>H7 — Actions foe Injuries — Questions fob Jukt. 

In an action for Injuries to a person struck by a street car, the testi- 
mony of two passengers and a person on the street that the niotorman 
was looking back into the car as the car approached plaintiff made a 
question for the jury as to defendant's négligence. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 239- 
257; Dec. Dig. ®=3ll7.] 

2. Stkeet Railboads <g=>98 — Liabilitt fob Injubies — Contbibutoet Négli- 

gence. 

The law imposes upon one attempting to cross a street car tract the 
duty of vigilance and care. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dig. §S 2<H- 
208; Dec. Dig. <S=398.] 

3. Stbeet Raileoads <^=^in — Actions fok Injuries— Questions fob Jubt. 

In an actilon for injuries to a person struck by a north-bound car on a 
single-track street railway, where there was évidence that a car was ap- 
proaching from the north, that plaintifC had seen a light leading him to 
believe that the north-bound car had turned onto a switch, and that he 
heard a whistle which he took to be a signal to it to stay on the switch 
for the south-bound car to pass, there was such a doubt as to his con- 
tributory négligence as justified the court in submitting that question to 
the jury, though he at no time looked towards the south for an approach- 
Ing car. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. |§ 239- 
257; Dec. Dig. <S=>117.] 

4. Stbeet Raileoads <S=>9S — Liability fob Injuries — Contbibutobt Négli- 

gence. 

A person crossiug street car tracks had a right to assume that the street 
car Company would exercise ordinary care in managing its road and oper- 
ating its cars, andl his failure to anticipate négligence on its part was 
not necessarily négligence. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 204- 
208; Dec. Dig. <g=98.] 

5. Trial <s=>252 — Actions fob Injuries — Instructions — Conformity to Evi- 

dence. 

In an action for injuries to a person struck by a north-bound car on 
a single-track street railway, where the évidence tended to show that he 
took no thought of a car comlug from the south, but only of one ap- 
IJroachlng from the north, and that he assumed that two cars Could not 

©ssFor other cases see same tople & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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be runnlng at the same time In opposite directions, though he also tes- 
tifled that about the time he was on the track he saw a street car, and 
thought he could make it, and tried to jump, an instruction that if plaln- 
tifif thought he had time to cross the track before the car vMould reacb 
him, and did not hâve sufficient time so to do, it was au error in judg- 
ment on his part, and he could not recover, was properly refused ; there 
being nothing to indlcate that he made any mistake in judgmeut as to 
his time to cross ahead of a north-bound car. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 505, 596-612 ; Dec. 
Dig. ©=5252.] 

Ross, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Action by Elling Remmen against the Tacoma Railway & Power 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

ïhe Tacoma Railway & Power Company, |he défendant in the court below, 
owned and operated a street railway on Yakima avenue in the clty of Tacoma. 
Between Fifty-Sixth and Sixty-Flfth streets the road was a single track. At 
the juncture of the avenue with each of those streets there was a switch. 
The plaintiff was walklng south on Yakima avenue, on the west slde thereof, 
on an evening in December when it was qulte dark. He testified that wheu 
he crossed Sixty-First street he saw a llght ahead of him and saw it swing 
to the left, and that he judged It to be a north-bound car going onto the switch 
at Sixty-Flfth street ; that he went a llttle farther, and a car came along 
and passed him, golng south; that a Uttle after that he heard a blast of a 
whistle to the south, and took it to be a signal glven by the car whlch had 
passed him to the car whlch stood on the switch at Slxty-Fîfth street to di- 
rect the latter to remain tliere, becanse another car was coming south behlnd 
the signallng car; that when he heard the whistle he had gone about 150 
feet from Sixty-Flrst street; that he proceeded southward on the sldewalli: 
until he reached a point about 300 feet south of Sixty-First street, where the 
sidewalk abruptly ended, belng obstructed by a fence and an inclosure whlch 
extended across the sidewalk and about 12 feet into the street; that within 
the inclosure there were trees which, together with the fence, obstructed his 
vlew of the track south of thati point; that he started to walk across the 
street to the east slde, then thought he heard a car coming from the north, and 
that he kept on walklng and looklng north to see if he could see the headllght 
of a car, and that he thought he saw one, and other llghts, but that he did 
not see anythlng so close to him as to involve danger, and to use his own 
words: "So I straightened up again, and about that time I was on the street 
car track, and as I glanced ahead I saw a very short distance from me a 
street car, and I thought I could make it, and I tried to jump at the same 
time she struck me." The car which struck the plaintiff was coming from 
the south, and he testified that at no time from the time he went eut into the 
street did he look to see whether a car was coming from that direction. 

John A. Shackleford and F. D. Oaklay, both of Tacoma, Wash., 
for plaintiff in error. 

J. F. Fitch, B. F. Jacobs, and J. M. Amtson, ail of Tacoma, Wash., 
for défendant in error. 

Before GILBERT,/ ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the déniai of the motion of the défendant for a 
directed verdict in its favor, which motion was based upon the grounds, 

<fc5>For otber cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & lode.xes 
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first, that there was no proof of the defendant's négligence ; and, sec- 
ond, that the plaintiff was guilty of contributory négligence. So far 
as the first ground of the motion is concerned, we find in the record 
ample évidence to go to the jury tending to show that the défendant 
was négligent. There was the testimony of two passengers upon the 
car which struck the plaintifï that at the tinie when the car was ap- 
proaching the point where the plaintiff attempted to cross the track, a 
point well lighted up by an electric light near by, the motorman of the 
car which struck him was not looking ahead, but had turned and was 
looking into the car,' and that he had continued so to look back into 
the car ail the way from Sixty-Fourth street to the place of the acci- 
dent, a distance of 650 feet. Similar évidence was given by a wit- 
ness who stood on the street opposite the point where the accident 
occurred. 

[2,3] A more serions question is whether or not the plaintifï was 
in law guilty of contributory négligence. The law imposes upon one 
who attempts to cross a street car track the duty of vigilance and care ; 
and in this case the plaintifï, upon his own admission, crossed the 
track at a point which was not a usual crossing place and looked only 
in one direction for an approaching car. His action in so doing, his 
omission to look at any time to the south, would doubtless constitute 
contributory négligence in law, were it not for the fact that the défend- 
ant, by its management of its cars, gave him reason to believe that a 
car could not be approaching from the south. His own testimony, and 
the testimony of one of his witnesses, indicates that at the time when 
he crossed the track a car going south had left the switch at Fifty- 
Sixth street and was coming south toward the point where the plaintiff 
was. We think there is ground for saying that he had the right to 
assume that the défendant would not be running another car north on 
the same single track toward a head-on collision with the car which 
he saw. That circumstance was sufificient, we think, to create a doubt 
upon the question of the plaintiff's contributory négligence, and to jus- 
tify the court in submitting it to the jury. That there was a car com- 
ing south from Fifty-Sixth street is not contradicted by the défendant, 
nor does the défendant show that the plaintiff incorrectly interpreted 
the blast of the whistle which he heard. 

[4] The plaintiff had the right to assume that the défendant would 
exercise ordinary care in managing its road and operating its cars. 
Kerr v. Boston Elevated Railway, 188 Mass. 434, 74 N. E. 669 ; Deit- 
ring v. St. Louis Transit Co., 109 Mo. App. 524, 85 S. W. 140; Frank 
J. Lennon Co. v. New York Ry. Co., 108 N. Y. Supp. 995. And his 
f allure to anticipate négligence on the part of the défendant was not 
necessarily négligence on his part. New York Lubricating Oil Co. 
V. Pusey, 211 Fed. 622,>, 627, 129 C. C. A. 88; Strauchon v. Met. St. 
Ry. Co., 232 Mo. 587, 135 S. W. 14. And so, if the défendant threw 
the plaintiff off his guard or placed him in péril, the latter's conduct 
is not necessarily contributory négligence. In re Estate of Kern, 141 
lowa, 620, 118 N. W. 451; Tacoma Ry. & Power Co. v. Hays, 110 
Fed. 496. 49 C. C. A. 115; Seattle Electric Co. v, Hovden, 190 Fed. 
7,111 C. C.A. 19L 
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[5] In vîew of the foregoing considération, it was not error to deuy 
the instruction, requested by the défendant, that if the plaintifï failecl 
to look and listen, or take any reasonable précaution to ascertain 
whether a car was coming from the south, his failure to do so would 
be négligence, or the further requested instruction that, if the plain- 
tiff thought he had time to cross the track before the car would reach 
him, and did not hâve sufficient time so to do,: then it was an error 
in judgment on his part, and he could not recover. There was, as we 
hâve seen, no évidence to indicate that the plaintifï made a mistake in 
judgment as to his time to cross ahead of a car approaching from the 
south, or that he exercised any judgment as to danger from that di- 
rection. The évidence is that he took no thought of a car coming from 
the south, but only of the car which was approaching in the opposite 
direction, and that he assumed that the défendant could not be running 
two cars at the same time on a single track in opposite directions. Un- 
der ail the circumstances, we think the court propcrly submitted to the 
jury the question of the plaintiff's contributory négligence. 

We find no error. The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). I am unable to agrée to the judg- 
ment in this case. In my opinion the plaintiff's own testimony shows 
such contributory négligence on his part as to preclude a recover}' by 
him. I do not think it can be properly said (as is done in the opinion) 
that the défendant company by its management of its cars gave the 
plaintifï to believe that a car could not be approaching from the direc- 
tion the car that inflicted the injury actually did corne (the south), nor 
that the plaintifï had any right to assume that no car would be coming 
from that direction. Omitting immaterial mattery his testimony is as 
follows : 

"On the Tth day of Deeember, 1912, I left my home at about half past 1 
o'clock and went downtown. I had 65 cents in money and paid 5 cents for 
car fare; bought a glass of béer, and then I bought 50 cents' worth of alcohol, 
and then another glass of béer, at about 5 o'clock p. m., with my last nickel. 
I then started to walk home, and was run down by a street car. * * * 
About the time I crossed Slxty-First street I seen a light that seemed like it 
was swinging on to the loft — striking to the left. l judged it to be on the 
Alki switeh. They call it Sixty-Fifth street s^\itch ou Yakima avenue. I 
thought the light was a car coming downtown, going in outo the switeh. I 
was very close to the crossing, or on it, when 1 saw the light. I got a little 
further, and a car came along at a good syeod and passed me going from 
town, tlie same direction I was going. I might hâve beeii almost in the conter 
of that block. Not any more. Just a little after she passed me I was about 
in the center of the block. I heard a blast of the whistle, because I took 
notice of it. I thought that was a car that was couiiug behind, a tripper, as 
I knew by the time of the night it was, and thought it was a signal to the 
car that swung in flrst onto the switeh for her to stop and walt until that 
tripper came up. When I heard the whistle I was hnlfway between the fence 
and Sixty-First street. * * * j gtarted to walk across the street to tho 
left, as I could not go further on the sidewalk, and there was an orchard 
and the fence in front of rue. As I started to cross the street I thought I 
heard something. I was satisfled that I heard a car coming from the direction 
of town, going south. At that time I was off the end of the sidewalk, out in 
the street. I kept on walklng, and looked around to see if I could see the head 
light of the car. I thought I seen the headlight, and also other Ughts; but 
I tried to get my eyes trained on it, fastoned upon the headlight of the street 
car, and I did not see anything so close to me that I thought there was au;- 
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danger, and so I straightened up again and about that time I was on the 
Street car track, and as I glaneed ahead I saw a very short distance from me 
a Street car, and I thought I could make it, and I tried to jump like this, and 
at the same time she struck me, and she roUed me over, and I landed on my 
arnas underneath. I looked southward ail the time I was walklng on the 
siclewalk, and saw no street car up to the time I started to turn ont across the 
Street. There was a street light at the place I turned to go across, and a path 
Ht that point. • * * When I looked towards the north, thlnking I heard a 
street car, I was between the sidewalk and the end of the f ence ; started oiï 
the sidewalk. I was walking across over to ♦ * * aiming to get to that 
sidewalk over there on the other side. I do net remember auything further 
until two policemen picked me up in the car at the Interurban Depot. 
* * * It must be 4% miles from where I left Pifteenth street to the place 
where I was injured. It is a block from Sixty-First street to the fence. As 
1 got to Sixty-First street I thought I saw a swinging light on the switeh. I 
did not see any car, but the light must hâve been from the car. I did not see 
a car at any time coming from the south, until she was as close as you are 
to me. My View was obstructed by the orchard and the fence. Q. Did you, 
at any time from the time you went out back of that fence out into the 
street, look to see whether a car was oomlng from that direction, or not? 
A. No, sir ; I looked the other way, as I thought that I heard a car coming up 
the other way. Q. Where were you when you looked for the car coming the 
other way? A. I was leaving the sldevs-alk to go out into the street. Q. 
You were leaving this cernent sidewalk ? A. The end of the cément sidewalk ; 
yes, sir. ïhen I looked down towards Tacoma and thought X saw a headlight. 
I tried to be sure of it, and kept on walklng, and then turned around up the 
other way, as I thought that car vi'as not close enough to hurt me anyhow, 
and then I got my eye on this other car. Q. When did you hear the blast of 
the whistle? A. Probably one-half way between Sixty-First street and the 
fence. Q. Where did that corne from? A. It sounded from the south, Alki 
switeh. Q. You heard the blast of a whistle halfway between Sixty-First 
street and the fence? A. Just about. Q. Then you knew the car was coming? 
A. I thought the car was going to stay there on account of another car, com- 
ing up. Q. You knew what the blast of the whistle of a street car means^ A. I 
thought it meant to stop. Q. Did you ever hear a street car give a whistle when 
it was golng to stop? A. For another car behind It. Q. Why did you look 
towards the City when you heard the whistle at Alkl switeh? A. I thought 
there was a tripper behind the one coming on south. I thought the car was 
coming and was going to stay there on account of another car coming up. I 
thought the whistle meant to stop. T looked towards the city when T heîird 
the whistle at Alki switeh, because I thought there was a tripper behind the 
one coming on south. Q. You did not pay any attention at ail lo the whistle? 
A. I did, sir. Q. What did you do? A. I looked for the car coming. Q. Did 
you look in the opposite direction? A. I did, sir, because I thought this meant 
for the car coming from the opposite direction. Q. What kind of a whistle? 
A. Just one short blast. 1 think the edge of the fence is 12 feet from the 
street car track. Q. Where were you when you were hit by the street car? 
A. I must hâve been between the two tracks, and when the — I seen the car, 
and made a jump, and got just about to the east track there. When I first 
saw the street car that struck me, it was 10 feet away, and I was about the 
middle of the car track. I was .struck right opposite this fence. ïhe right 
side of my body was struck by the car. I could not say it was the side, or 
end, or what part of the car struck me. I did not know anythlng about the 
fender of the car. I did not see any headlight on the car. After I left Thirty- 
Elghth street it was raining a little drizzle." 

When the witness spoke of "the two tracks," he probably meant the 
two rails, for it would seetn from the record that there was but a 
single track at the place he crossed. But it distinctiy appears from his 
testimony, as I understand it, that from the time he left the sidewalk 
and entered the street to cross the track he did not look south until 
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the car coming from that direction was almost upon him, when he took 
the chances of crossing ahead of it — the witness saying: 

"I did not see anything so close to me that I thought there was any danger, 
and so I stralghtened up again, and about that time I was on the street car 
traek, and as I glanced ahead I saw a very short distance from me a street 
car, and I thought I could make it, and I tried to jump like thls, and at tlio 
same time she struck me, and she rolled me over, and I landed on my arms 
underneath." 



EAILWAX MAIL ASS'N v. HARRINGTON. 
(Circuit Court of Appeals, Second Circuit January 12, 1915.) 

No. 121. 

1. Insurance «©=3668 — Action on Accident Policy — Questions fob Juet. 

Conflicting évidence considered, In an action on an accident poliey to 
recover for the death of the insured, and held to justlfy the submission 
of the case to the jury. 

[Ed. Note. — For otber cases, see Insurance, Cent. Dig. §§ 1556, 1T32- 
1T70 ; Dec. Dig. <S=>668.] 

2. Insurance <S=>659 — Action on Accident Policy — Evidence of Cause of 

Death. 

A railway mail clerk, on leavlng his car at the end of a run, gave indi- 
cations of a severe pain in the abdomen. A few days later he became in- 
capaeitated, was taken to a hospital, and operated upon, but died from 
peritonitis. There was a yellow spot of some size of récent originon the 
skin over the appendix, and the autopsy developed that there were ad- 
hésions beneath such spot In an action on an accident policy to recover 
for his death, it was sbown that he was a young man and had previously 
b«en in good health. There was médical testimony that the appendix was 
Bplit, and not perforated, which indicated that the injury was caused by 
violent external means, causing appendicitls, naturally foUowed by the 
peritonitis. Deceased was alone In his car during the run. Held that, in 
the absence of admissible direct évidence, it was compétent for plaintlff 
to show, as justifying an Inference as to the manner of injury, that there 
was an iron rack in the car, the corner of which was at about the same 
height above the floor as the discolored spot would be when deceased was 
standing at the rack, and that the road over which his route ran was 
verj' rough. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §| 1691-1693 ; 
Dec. Dig. '®=»659.] 

8. Insubance <g=>659 — Action on Accident Polict — Evidence. 

In an action on an accident policy to recover for the death of the In- 
sured, the exclusion of a certain part of the attending physician's state- 
ment, filed with the notice of death, which was offered in évidence by de- 
fendant, without including other questions and answers contained therein, 
held not error. 

[Ed. Note.— For other cases, see Insurance, Cent Dig. §§ 1091-1693; 
Dec. Dig. ®=>659.] 

In Error to the District Court of the United States for the Western 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Western District of New York, in favor of défend- 
ant in error, who was plaintifï below. The action was brought to re- 
cover upon an accident insurance pohcy issued to plaintiff's husband, 

<S;:=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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providmg for the payment to her of $4,000 if he should receive bodily 
injuries through external, violent, and accidentai means, and death 
should resuit from said injuries alone within 120 days. 

F. A. Robbins, of Rochester, N. Y., for plaintif! in error. 
J. W. Hollis, of Hornell, N. Y., and H. A. Heminway, of Corning, 
N. Y., for the défendant in error. 

Before LACOMBE, VVARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The assignment of error to which 
the argument for défendant was mainly directed is the sending of the 
cause to the jury against his objection. 

There was uncontradicted testimony that the deceased on July 26, 
1911, upon returning to the hôtel at Tupper Lake where he resided from 
the mail car in which he worked, made an exclamation of pain, and 
placed his hand on his abdomen ; immediately thereaf ter, contrary to 
his usual custom, he went to bed; that he continued to discharge his 
duties on the mail car until August Ist, acting as if ill or in pain; that 
on the evening of that day he went to bed, remained there until August 
llth, when he was removed to a hospital, where he was operated upon, 
and died August 13th of gênerai peritonitis. The theory of plaintiff 
was that Harrington met his death as a resuit of septic peritonitis, fol- 
lowing traumatic appendicitis, caused by external violence. 

There was testimony that prior to July 26th he was a healthy, vigor- 
ous man, 27 years of âge; that subséquent to July 26th a yellowish 
spot was seen on his abdomen about the size of a half dollar; that as 
late as May 30th his abdomen was free from any mark or scar; that 
the mail car in which he worked contained an iron rack, the corner of 
which was about the same level above the floor that this spot on de- 
ceased's abdomen would be if he were standing by the rack ; that the 
roadbed was unusually rough, and that the car sometimes rocked so 
that letters were thrown out of the boxes; that at the autopsy there 
were found under the spot, which was located at McBurney's point 
directly over the vermiform appendix, adhésions, which in the opinion 
of some of the médical witnesses indicated that the spot had been caused 
by some external violent means, such as a blow ; that the appendix 
was found to be split, not perforated, which also in the opinion of some 
of the médical witnesses indicated that the wound to the appendix had 
been caused by external violence; that this rupture of the appendix 
produced appendicitis, naturally followed by peritonitis, of which Har- 
rington died. Some of the médical witnesses also testified that the ap- 
pearance of the spot indicated that it was of récent origin. 

As to some of thèse propositions there is conflicting testimony— for 
example, some of the médical witnesses state that the appendix was 
perforated, not split ; some of them were of the opinion that the ap- 
pearance of the spot indicated that it was the scar of an old wound. 
But if the jury accepted the statements enumerated above, and their 
verdict show.= that they did, they were warranted in drawing the con- 
clusion that, lu the language of the policy, deceased's bodily injuries 
were received "through external, violent, and accidentai means," that 
the accident resulted "in producing visible external marks of injury 
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or violence suffered by the body" of deceased, and that death resulted, 
within the time specified in the contract, "wholly from the injury." 

Défendant relies on our décision in National Association of Railway 
Clerks v. Scott, 155 Fed. 92, 83 C. C. A. 652, which was an action on 
a similar policy, in which plaintifï recovered a verdict, which this court 
set aside on the ground that plaintiff had not sustained the burden of 
proving that death was caused by external, violent, and accidentai 
means, that deceased had suffered an injury, and that such injury alone 
caused death. The facts in that case are so différent from the facts in 
this case that the décision is not applicable. In the Scott Case deceased 
had been for years in ill health, suffering from albuminuria, congestion 
of the liver, palpitation of the heart, and nephritis. The death cer- 
tifîcate gave as the chief cause of death nephritis, and as contributing 
cause valvular heart trouble. The only évidence of a blow was a bruise 
on the shin. There was no contention that a blow received there would 
produce any of thèse troubles ; no such causal connection was suggested 
as there is testified to hère between a blow immediately above the ap- 
pendix and a rupture of the latter. The theory in the Scott Case was 
that because of the bruise on the shin it might be inferred that at the 
time it was received he had had a heavy fall, causing gênerai shock, 
from which, again, it might be inferred that the other aliments ensued. 

V/e found, therefore, that there was a fatal hiatus between the fact 
that death occurred and the conclusion that it was caused alone by ex- 
ternal injury. In the case at bar, if the jury believed the witnesses on 
whom plaintiff relies, they might fairly find a direct connection between 
the blow that produced the spot and the rupture of appendix, which 
caused the disease that proved fatal to this man, theretofore in good 
health. 

The jury was fully and carefully instructed. No exception to thèse 
instructions which calls for spécial comment was reserved. The only 
two covering any part of the charge are substantially to the submission 
of the cause to the jury. As stated in the brief of plaintiff in error, 
thèse exceptions raised in substance the same question that was raised 
by motions for nonsuit and for direction of verdict. 

[2] Error is assigned to the admission of testimony as to the interior 
arrangement of the mail car, and the roughness of the road — circum- 
stances from which plaintiff argued that the jury might infer that the 
blow came from Harrington's being thrown against the corner of the 
rack. There was no direct testimony to any such accident. There is 
nothing to indicate that on the regular run of this car there was any 
one in it except the single clerk in charge. If so, no direct testimony 
was obtainable. Death kept Harrington off the witness stand. State- 
ments which he may hâve made to others, after he left the car, as to 
anything which had occurred to him during the day's run, would be 
too remote for admission on the theory of res gestse. A similar situa- 
tion arises when a man is found dead at a place where a railroad train 
has just passed, there being no eyewitness of his death. Circumstantial 
évidence, if convincing, may establish the proposition that he died be- 
cause the train struck him. Harrington's first indication that he was 
suffering pain was given immediately after he left his car on July 26th, 
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and it seems to us that it was not error to show the condition of things 
in the car, and its irregular movements on the rough roadbed, as cir- 
cumstances to be considered by the jury in deciding whether on that 
day he received an injury through external, violent, and accidentai 
means. 

[3] Error is also assigned to the court's refusai to admit in évidence 
part of a document offered by défendant. The constitution and by-laws 
of défendant vk^ere made a part of the policy. They were put in évi- 
dence, but a portion only is printed in the record. No doubt they pro- 
vided, as ail such documents do, for formai written notice and signed 
statements as a condition précèdent to the allowance of any claim. 
When the attending physician was on the stand, as witness for the 
plaintifï, counsel for plaintiff called for the physician's statement, 
made on a blank form of défendant, which had been filed with plain- 
tiff's claim, and had the witness identify it as the blank he had filled up 
and signed. Thereupon it was marked "No. 3 for identification." Pre- 
sumably plaintiflf's counsel wished to be prepared with available évi- 
dence in case some technical objection were raised as to sufficiency of 
the papers accompanying the claim. 

Upon cross-examination the witness again identified the statement 
and his signature thereto. Thereupon the défendant offered in évi- 
dence a portion of the document, "omitting the question and answer, 
'What is the précise nature of the injury, its extent, and your diag- 
nosis ?' " The answer to this question given in the document reads : 
"Struck the projecting corner of the iron mail rack while at work in 
his car. The blow struck squarely in the région of the vermiform 
appendix. Traumatic appendicitis." The question immediately pre- 
ceding reads : "What visible signs did you find of an injury caused by 
external, violent, and accidentai means ?" The answer to it reads : 
"Swelling over région of vermiform appendix." Défendant wanted to 
get this last answer in évidence, in order to argue from it that the wit- 
ness' prior testimony as to the présence of the yellow spot should be 
discredited. But he did not want the answer to the other question, be- 
cause it gave what the physician had been told was the "history of the 
case," on which, as well as what he sees, a physician usually bases his 
diagnosis. 

On the margin of Exhibit 3 for identification, above its title, the 
physician had also written a mémorandum purporting to give the 
names and addresses of persons whom the deceased had told about his 
injury. This was not responsive to any question in the printed form ; 
it was in no way connected with the "physician's statement" ; it was a 
gratuitous deliverance of the physician The circumstance that it was 
written on the margin of the paper which contained the "statement" did 
not make it a part thereof , any more than it would hâve been, had it 
been inscribed on a scrap of paper and pinned to the statement. Had 
the offer of Exhibit 3 in évidence with this addendum elided been re- 
jected, it would hâve been error ; but no such ofïer was made. De- 
fendant insisted on eliding the whole of one question and answer, and 
rejection of the offer by the court was put on the ground that it was 
not fair to put in the one answer without the other. 
220 F.-^O 
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Exhibit 3 was not évidence on any issue raised in the cause. It evi- 
denced the fact that on a certain date a "physician's statement" in the 
f orm required by the contract had been prepared and signed ; but no 
question was raised as to noncompliance with technical requirements 
of this sort. It also showed that on the same date the physician had 
made certain statements — a whoUy immaterial circumstance. The only 
object of the offer was to base an argument on thèse statements as to 
the persuasiveness of the physician's testimony on the trial. The tes- 
timony tended to show that if the only basis of diagnosis were a swell- 
ing at the place indicated, plus other internai symptoms, a correct diag- 
nosis would hâve been "appendicitis" merely, arising from natural 
causes, not "traumatic appendicitis," induced by some violent external 
means. On the trial the witness testified that the disease was "trau- 
matic appendicitis." If the question and answer which défendant wish- 
ed put in were admitted, and the other question and answer excluded, a 
plausible argument might be made that this suggestion of "traumatic 
appendicitis" was an afterthought of the physician, brought forth for 
the purposes of the trial; that in his signed "statement," made five 
days after Harrington's death, lie had incorporated nothing to indicate 
either that he then believed the disease to be "traumatic appendicitis" 
or had any grounds for such belief. To admit the mutilated statement 
would hâve been unfair to the witness, because the entire statement did 
show that at the time he signed it he had diagnosed the case as one of 
"traumatic appendicitis," basing his diagnosis on the swelling which 
he saw and the history of the case which he had had from some one — 
the patient or some one else — indicating the receipt of a récent blow at 
the exact place over the appendix where the swelling was located. 
Thèse would be indicia quite sufficient to induce a careful physician to 
make such a diagnosis. 

Under thèse circumstances we are satisfied that it was not error to 
refuse the offer in évidence of Exhibit 3 with the particular question 
and answer stricken out. 

Judgment affirmed. 



LA CROSSE PIX)W CO. v. VAN BRUNT. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2111. 

Patents <g=328 — Suit for Infeingembnt— Accounting for Profits. 

On an accounting for profits of infringement of tlie Van Brunt patent, 
No. 659,881, for improvement in grain drills, by the use of the scraper 
for cleanlng the furrow opener, covered by claim 5, where the évidence 
supported the findings of the spécial master and trial court that défend- 
ant had so kept its books and conducted its business as to render it im^ 
possible to ascertain what portion of the profits from the sale of drills 
having the infringing device was due to that feature, and that in a certain 
portion of the territory covered by defendant's sales, owing to the sticky 
eharacter of the soil, the use of the infringing scraper was the only thing 
that made the machines marketable, it was not error to award com- 

^=3For other cases see same toplc & KEY-NUMDER in ail Key-Numbered Pigeats & Indexes 
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plainant ail of the profits made on the Infringing machines sold in such 
territory. 

[Ed. Note. — Aceounting by infrinser for profits, see notes to Brlckill v. 
Mayor, etc., of City of New Yorl£, 50 C. C. A. 8; Cliirli v. Jolinson, 120 
C. C. A. 389.] 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin; Arthur L. Sanborn, Judge. 

Suit in equity by Willard A. Van Brunt against the La Crosse Plow 
Company. From a final decree (208 Fed. 281), défendant appeals. 
Affirmed. 

The matters before the court on this appeal involve the aceounting based 
upon the decree of the District Court entered In pursuance of the opinion 
and order of thIs court in Van Brunt v. La Crosse Plow Co., 168 Fed. 927, 
94 C. C. A. 331, whereln the court found patent No. 659,880, for improvement 
in grain drills, Issued October 16, 1900, to be valld and Infrlnged. The par- 
ticular feature of the grain drlU in question found by this court to constitute 
Infringement is that part of the so-called furrow-openlng portion of the drlU 
termed the scraper, whereby the convex face of the disk Is kept clean and the 
tendency of dlrt and trash to accumulate and interfère with the opération of 
the drill is counteracted. The scraper is the device of clalm 5 of said patent. 

The cause was referred to a spécial master to take and report the ac- 
eounting. He reported that, notwlthstanding the fact that appellant had 
produced In évidence several other seedlng machines which It clalmed were 
proper standards of comparlson, from which appellant clalms it appeared that 
it had reallzed no profit from the use of the Infringing scraper, the record 
disclosed no proper standard of comparlson ; that a profit of $17,396.17 had 
been received by appellant from the sale of seeders employlng the infringing 
scraper; that owing to the stieky character of the soil In the Northwest ter- 
ritory, the use of the infringing scraper was the feature that made appellant's 
seedlng machines marketable in that locallty ; and that about 60 per cent, 
of appellant's sales of seeders using the infringing scraper was made in that 
région, and that the sald profit of $17,396.17 was attributable to the présence 
of the scraper in suit. The master further found that appellant had, by its 
method of keeplng its books and its manner of conducting Its said business, 
so commingled the proceeds from its sales of seeders as to make It practlcally 
impossible for appellee to ascertaln what portion of sald profits was reallzed 
from the sale of the infringing scraper as dlstinguished from the rest of the 
seeder; that appellant had not attempted to make any apportionment of the 
profits, and that unless it were possible to arrive at some apportionment from 
the évidence appellant would, under the rule laid down in the Garretson 
Case, 111 U. S. 121, 4 Sup. Ct 291, 28 L. Ed. 371, be liable for the whole 
amount of the profits reallzed from the sale of the complète machine; that 
the furrow opener is a separable part of the seeder ; that the parts of the 
seeding machine sold by appellant other than the scraper belonged to It ; that 
an approxlmate apportionment of sald profits between the scraper and the 
other parts of the machine mlght equltably be made upon the basis of the 
ratio of the relative cost of the two parts, which he ascertained to be that of 
two to one in favor of appellant, or $6,607.76 to appellee and $10,788.41 to 
appellant, which adjustment the master favorably suggested to the District 
Court, with the provlso that, if the court did not approve of that method of 
apportionment, then appellant should be decreed to pay to appellee the whole 
sum of $17,396.17 as aforesaid. The District Court approved the master's 
flndlngs of fact, but dlsapproved his apportionment of the profits and the 
method thereof. 

From the master's report, and the évidence In support thereof, the court 
found that other devices were successful in localitles where the drllUng for 
plantlng was comparatlvely dry, but that the infringing furrow opener cap- 
tured the Northwest stieky territory, in which région appellant disposed of 
about 60 per cent, of its infringing product, while the remaining 40 per cent, 
was sold for use in localitles having less stieky soils. From thèse premises 
the District Court proceeded to enter a decree holding appellant for the total 
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profits received by it in tbe Northwestern territory, or tliree-fifths of thc toi:.! 
jirofit from the sale of seeders bearmg tlie iiifriuging furrow openers in iiH 
]ocallties, being the sum of $10,437.70, togetlier with interest from the date 
of the master's report, aud costs. 

Seventy errors are assigned by appellant, which may be summed up as fol- 
lows, viz.: 

(1) Appellee had not given appellant notice that the device in suit was pat- 
ented aceording to law. 

(2) ïhat notwithstauding several available standards of comparisoo were iii 
évidence showing no profits thereover, the court decreed profits and held tlm 
standards offered were not proper standards. 

(3) The court falled to require appellee to prove what part of the profits 
arose from the scraper. 

(4) The court held that, ovving to thc failure to keep and show books, it was 
impossible to détermine wliut proportion of profits was due to the use of thc 
infringing device. 

(.5) The court erred in holding that appellee is eutitled to reeover the entire 
profits in the Northwest territory. in view of the Court of Appeals' exclusion 
of claims 1, 2, 3, and 4, and the withdrawal of claim 9, of the patent in suit. 

(6) The court held that the infringing device was deenied necessary to suc- 
cess in the Northwest territory. 

(7) In granting substantial profits, the court was indulging in spéculation. 

(8) The court overruled appellant's motion to require appellee to apportiou 
the profits, and In holding that the hurden of apportionment wns on appel- 
lant, since appellee made no attempt to apportion profits. 

(9) The court awarded the sum of $10,437.70 to appellee as profits. 
Other facts appear in the opinion. 

Fred Gerlach and George P. Fisher, both of Chicago, 111., for ap- 
pellant. 

Border Bowman, of Springfield, Ohio, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
ultimate question hère involved is : With what sum should appellant 
be charged, if atiy, as profits growing out of the sale of seeding ma- 
chines using the infringing scraper? Having ascertained that appel- 
lant realized a profit of $17,396.17 from machines so equipped, as to 
which finding no error is assigned, it was the duty of the trial court 
to détermine, if possible, from the évidence, what part of that profit, 
if any, arose from the use of the infringing furrow opener. 

Where, as in the présent case, the proceeds of the sales of seeders 
was so hopelessly confused as to make such discovery impossible from 
appellant's books and btisiness methods and other facts in évidence, 
appellee was relieved from making any apportionment of profits, and 
it became obligatory upon the appellant to take up that burden. West- 
inghouse Elec. & Mfg. Co. v. Wagner Elec. & Mfg. Co., 225 U. S. 
604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653. This 
appellant undertook to do by ofi^ering in évidence certaifi other fur- 
row opening devices, in order to show that, by the use thereof, ap- 
pellant derived no profits "over what it would hâve had in using otber 
means Ihen open to tbe public, and adéquate to enable it to obtain an 
equally bénéficiai resuit" — following the rule laid down in Tilghman 
V. Rroctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664, Sessions v 
Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 E. Ed. 609, and Colum- 
bia Wire Co. v, Kokomo, 194 Ped. 108, 114 C. C. A. 186. 
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We do not deem it necessary to enumerate the various devices pro- 
duced in évidence by appellant as so-called standards of comparison. 
Suffice it to say, no one of them disclosed the infringing scraper in 
suit. Some of them were not open to appellant ; others were too 
broad or too wide or too thick to meet the requirements of seeding 
in the Northwest territory; some were double disk furrow openers, 
some single; some had the single disk with cast scraper; and some 
were in the form of shoe drills or furrow openers. After going care- 
fuUy into ail thèse, the master found that none of them compared 
favorably with the infringing scraper, or could be used as a standard 
of comparison therewith, and concluded with the finding that in the 
Northwest territory, with its sticky soil, the seeders equipped with 
the infringing scraper practically supplanted every other seeding ma- 
chine, and that, in order to get an entrance into the sticky soil terri- 
tory, it was essential that appellee's device be employed. It is strong- 
ly corroborative of this évidence that appellant and, as the évidence 
shows, many others hâve copied it, either as infringers or licensees. 
We find the conclusion of the master well supported by the évidence. 

Appellant introduced évidence to show that subséquent to the in- 
fringing period it used a noninfringing single disk furrow opener with 
a broad scraper, which the master found was successful in the North- 
west territory for a short time and then suspended. That the inf ringed 
scraper lives, and that the broad scraper died, would seem to néga- 
tive the claim that the latter was adapted to the sticky territory's re- 
quirements, even if the former were compétent. Thus we are led to 
the conclusion that it was the infringing scraper that commanded the 
planting trade in the Northwest, and that without it the seeding trade 
of appellant would not hâve resulted profitably to it. We further con- 
clude that, in view of the fact that appellant made it impossible for 
appellee or the court to apportion the profits as between the infringing 
scraper and the othcr parts of said seeding machine, appellee, under 
the décisions, is entitled to ail the profit realized by appellant from 
the sales of seeding machines carrying said infringing scraper in said 
Northwest territory. There seems to be no exception to the finding 
of the District Court and the master that 60 per cent, of appellant's 
infringing sales were had in said Northwest territory. This method 
of apportioning the profits seems fair to us. We are therefore of 
the opinion that the decree of the District Court, in awarding to ap- 
pellee profits to the amount of $10,437.70 against appellant, was right 
upon the évidence. 

We do not deem the objection of want of notice well taken. The 
filing of the bill and service of process was notice, and the accounting 
period was then begun. American Caramel Co. v. Thomas Mills & 
Bros., 162 Fed. 147,'^ 89 C. G. A. 171 (3d Cir., C. G. A.). 

The decree of the District Court is affirmed. 
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UNITED STATES v. GREAT NORTHERN RT. CO. 
(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 
No. 2060. 

1. Pleading ©=>420 — Ereoes — Waivee — Ruling as to Amendment. 

Plaintifif waived its exception to the ruling that an amendment of the 
complaint waa necessary by subsequently making the amendment. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 140S-1412 ; Dec. 
Dig. ®=3420.] 

2. Mastee and Servant <©=»17 — Houes of Sebvice — Actions foe Penalties 

— Pleading. 

Under the Hours of Service Act (Act March 4, 1907, c. 2939, 34 Stat. 
14ie [Comp. St. 1913, § 8678]) § 2, prohibiting carriers from requiring or 
permittlng trainmen. to remain on duty for more than 16 consécutive 
hours, and section 3 (section 8679) provldlng that the provisions of that 
act shall not apply in any case of casualty, unavoldable accident, or act 
of God, nor where the delay was the resuit of a cause not knovs'n to the 
carrier or its officer or agent in charge of the employé at the time he 
left a terminal, and which could not hâve bcen foreseen, in an action for 
penalties for violations, the government is not bound in its complaint to 
négative ail possible légal excuses withln the proviso of section 3, since, 
where a statute put an exception or limitation Into the définition of a 
duty, a plaintife counting on a breach of that duty naust by his pleadlngs 
and proof négative the exception or limitation ; but where a statute gives 
a gênerai définition of a duty, and subsequently provides that a violator 
shall not be liable under certain circumstances, plaintifC need only plead 
and prove the violation of the duty as deflned, leaving it to défendant to 
plead and prove the circumstances saving défendant from liability. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig, § 16 ; 
Dec. Dig. ®=»17.] 

3. Mastee and Servant ®=»17 — Houes of Service — Actions foe Pejjai.- 

TiES — Nature of Rembdy — "Cœvil Action." 

Actions for violations of the Hours of Service Act are "civil actions." 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16 ; 

Dec. Dig. <S=:=17. 
For other définitions, see Words and Phrases, First and Second Séries, 

Civil Action.] 

i. Mastee and Seevant i©=>13 — Houes of Service — Statutoet Peovisions. 
The Hours of Service Act should be liberally coustrued to accomplish 
the Intended cure. 

[Ed. Note. — For other cases, see Master and Servant, Cent, Dig, § 14 ; 
Dec. Dig. ■SsalS.] 

5. Mastee and Servant <®=>17 — Houes of Seevice — Actions foe Penalties — 

SUFFICIENCY of EVIDENCE. 

In actions for penalties under the Hours of Service Act, if affirmative 
défenses are pleaded, the proof should bring the case clearly within the 
letter as well as within the spirit of the proviso of section 3. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. ®=9l7.] 

6. Mastee and Seevant ®=>13 — Houes of Seevice — Statutory Peovisions — 

"AcT OF God" — "Unavoidable Accident" — "Casualty." 

Within the Hours of Service Act, an "act of God" consists of violence 
of nature in which no human agency participâtes by act or omission, an 
"unavoidable accident" Is one occurring while the railroad company and 
Its employés are in the exercise of due care, while a "casualty," difCer- 
ing from the others and not so broad as to deprive them of meaning and 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Nurubered Digests & ladexes 
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nse, is an occiirrence or happening due entlrely to an outside human 
agency; and if, when a train leaves a terminal, the railroad Company, 
through its inspectors, knows or by the exercise of due care might foresee 
a cause that would be likely to produce an accident and conséquent delay, 
tlie delay Is not excusable; and hence it was error for the court, in an 
action for penalties, to charge on the theory that a casualty meant any 
occurrence or happening, whether unavoidable or avoidable by the exer- 
cise of due care, and that ail delays, except those knowingly and willfuUy 
caused by the railroad, were therefore excusable, and to charge that 
the question of inspection had no bearing on the case. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. <S:;=13, 

For other delînitions, see Words and Phrases, First and Second Séries, 
Act of God ; Casualty ; Unavoidable Accident] 
7. Masteb and Servant <S=>17 — Houes or Sebvice — Actions ïoe Penaliœbs — 
Evidence. 

In an action for penalties under the Hours of Service Act, defended on 
the ground of unavoidable accidents, consisting of the bursting of air 
hose and the pulling out of drawbars, the government was entitled to 
prove, as tendlng to shov? a négligent habit of the ofSeers and agents of 
the railroad company, that, during several months precedlng the acci- 
dents in question, instances of like trouble were of daily occurrence, 
though the purpose and effiect of such évidence should hâve been limited 
by an instruction If requested. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. i®=»17. 

Hours of service of employés, see note to United States v. Houston Belt 
& Terminal By. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the Western 
District of Wisconsin ; A. L. Sanborn, Judge. 

Action for statutory penalties by the United States against the Great 
Northern Railway Company. Judgment for défendant, and the United 
States brings error. Reversed. 

ïhis action was brought to recover penalties for ten alleged violations of 
the Hours of Service Act. 34 Stat. L. 1415. 

So far as trainmen are concerned, Congress enacted in section 2 that no 
common carrier should require or permit any such employé to be or remain 
on duty for a longer period than 16 consécutive hours, and declared in 
section 3 that a violator of section 2 should be liable to a penalty of not 
luore than $500, with a proviso as foUows: "That the provisions of this act 
shall not apply In any case of casualty or unavoidable accident or the act 
of God ; nor where the delay was the resuit of a cause not known to the 
carrier or its offlcer or agent in charge of such employé at the time said em- 
ployé left a terminal and which could not hâve been foreseen." 

Tvvo train crews of five men each were involved. As the delay in both 
instances came from substantially identical causes, an outline of the story 
of one train will sufflce. 

Défendant is extensively engaged in transporting iron ore from mines near 
Kelly Lake, Minn., to docks at Allouez, near Superior, Wls., a distance ot 
100 miles. Rails, cars, and engines are of the heaviest types. From mines 
to docks the grade is slightly downhill. On the right-hand track of the 
two mains the loads are brought down, and on the other the empties are 
returned. So heavy Is the trafflc that from 100 to 125 loads are taken in one 
train; and the trains, followlng each other less than an hour apart day 
and night, and progressing at an average speed of little over 6 miles an 
hour, usually consume nearly the whole of the 16 permitted hours in maklng 
the run. On June 18, 1912, the crew of train 1981 began service at 7 :45 p. m. 
and remained on duty for more than 20 consécutive hours. When this train 
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iiad covered about 70 miles, the seventh train ahead of it pulled out some 
rtrawbars and broke into flve pièces. The crlpple and the six intermediaie 
tiainij were put in on sidings and the crews were relieved. But no sidintr 
ahead was available for train 1981; it could not baek up, either on ac- 
eount of its weight or obstructing other down trains; it could not cross 
over to the other main track without blocking tlie stream of returning em]i- 
ties ; and the men in charge were required or permitted to procced on th(> 
main traek to destination. 

Delay in the other instance was eaused by the bursting of air hose. 

PlaIntifE's complaint, as originally flled, did not négative the conditions of 
the proviso. On defendant's motion the court held that such an amendmeut 
was necessary. Plaintlff excepted to the ruling, but later niade the amend- 
ment. 

PlaintifC offered, but was not permitted, to prove that between April 1 and 
June 18, 1912, from 2 to 7, with an average of at least 3, break in twos ou 
defendant's Une were eaused each day by the puUlng out of drawbars or the 
bursting of hose. 

Plalntiff: excepted to the foUowing instructions: "Was the breakiug of 
the drawbar in the one case, and the breaking of the liose in the other, a 
casualty or an accident? Did it happen by chance, unexpectedly ? ïou do 
not liave to flnd It was unavoidable. Therefore you do not hâve to find thnt 
the Company inspected. If the flrst exception, casualty, were left out, and 
it said the Company shall be exeused on aecount of unavoidable accident, theii 
you might hâve to flnd they had done everything they could reasouably to 
prevent the thing that occurred. • • * The question of inspection Is not 
one bearing ou the case. * * » xf you flnd that it was an accident and 
it eaused the delay, even though it was avoidable, the company could not be 
bound." 

Plalntiff tendered, and the court refused to give, the foUowlng instruction: 
"That the burden is upon the défendant to bring itself clearly withlu the 
proviso; that is, that the delay was the resuit of a casualty, unavoidable 
accident, or act of God, or of a cause which was not known to tlie carrier 
at the time the crew left the terminal, and which could not hâve been 
foreseen. It cannot be presumed, In the absence of any proof, that the 
company's equipment was in good condition, and the mère statement that 
the delay was the resuit of a pulled out drawbar in one instance and a 
bursted air hose in another is not, standing alone, sutflcient to excuse the de- 
fendant." 

John A. Aylward, of Madison, Wis., and Roscoe F. Walter, of Wash- 
ington, D. C., for the United States. 

J. A. Murphy, of Superior, Wis., for défendant in error. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] By 
subsequently amending its complaint plaintiff waived its exception to 
the ruHng that required the amendment ; and if the record were other- 
wise free from error, we should not take up this question of pleading. 
But since a new trial must be ordered on aecount of errors duly pre- 
served for review, we deem it proper to put plaintiflf in position to 
move the trial court to strike out the amendment. 

[2] The principle (for the rule is not a mère artificiality) is this: 
If a statute puts an exception or limitation into the définition of duty, 
ihen a plaintiff, counting on a breach of the duty, must plead and prove 
the négative of the exception or limitation. Example : A statute re- 
quires a railroad to maintain fences along its right of way except at 
highway crossings and within the limits of cities and towns. Plaintiff, 
damaged by reason of a break in the fence, must plead and prove, in 
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order to establish a failure in duty, that the break in the fence existed 
outside of highway crossings and the limits of cities and towns. If, 
however, a statute gives a gênerai définition of duty and then subse- 
quently provides that a violator shall not be liable under such and such 
circumstances, plaintiff need plead and prove no more than the violation 
of the duty as defined, and défendant must plead and prove the circum- 
stances that save him from liability. Example: A railroad fencing 
statute in the same words as above, which then adds that the statute 
shall not apply in any case of casualty or unavoidable accident or act 
of God unless the railroad has failed to use dihgence in making repairs 
after actual or constructive notice of the break. Under such a statute, 
plaintiff must plead and prove, as before, the négative of the limitation 
in the définition, but not the négative of ail possible légal excuses ; if 
any such exists, it must be pleaded and proven as a défense against the 
conséquences of the violation of the defined duty. As the proviso in 
the hours of service statute is not an exception or limitation in the 
définition of duty, but only subsequently affords certain exemptions 
from liability for violations of the defined duty, the court erred in re- 
quiring plaintiff to amend its complaint by negativing ail possible légal 
excuses for the violations that were duly set forth. Teel v. Fonda, 4 
Johns. (N. Y.) 304; Hart v. Cleis, 8 Johns. (N. Y.) 41 ; Smith v. U. S., 
Fed. Cas. No. 13,122; McGear v. Woodruff, 33 N. J. Law, 213, and 
cases cited; Chicago, B. & Q. Rld. v. Carter, 20 111. 391. 

[3-5] To protect the lives of employés and of the traveling public 
against accidents due to loss of efficiency from overwork was the pur- 
pose of limiting the hours of continuons service. Actions for viola- 
tions are civil ; and the statute, in view of its purpose, should be liberal- 
ly construed to accomplish the intended cure. If affirmative défenses 
are pleaded, the proof should bring the case clearly within the letter 
as well as within the spirit of the proviso. U. S. v. 111. Centr. Rld. 
(D. C.) 180 Fed. 630; U. S. v. Kansas City So. Rld. (D. C.) 189 Fed. 
471; U. S. V. Denver & R. G. Rld. (D. C.) 197 Fed. 629; U. S. v, 
Kansas City So. Rld., 202 Fed. 828, 121 C. C. A. 136; U. S. v. Great 
Northern Rld. (D. C.) 206 Fed. 838; U. S. v. Mo. Pac. Rld. (D. C.) 
206 Fed. 847; Great Northern Rld. v. U. S., 211 Fed. 309, 127 C. C. 
A. 595 ; U. S. v. Atchison, T. & S. F. Rld. (D. C.) 212 Fed. 1000. 

[6] A considération of the proviso will furnish a basis for deter- 
mining the other assignments of error. If the view that was acted 
upon by the court throughout the trial is correct, namely, that "casual- 
ty" means any occurrence or happening, whether imavoidable or avoid- 
able by the exercise of due care on the part of the railroad, and there- 
fore excuses ail delays except those knowingly and willfully caused 
by the railroad, then it seems clear to us that Congress stands convicted 
of having followed up "casualty" with a séries of meaningless and 
purposeless expressions. But, if the resuit can fairly be reached, courts 
must ascribe a meaning and a purpose to every part of a statute. Look- 
ing at the proviso as a whole, and with the intent of leaving, if possible, 
vitality in ail its parts, we conceive that Congress said to the railroads : 
You need not pay penalties for violations in the following instances : 
Act of God. You are excusable for delay caused by violence of nature 
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in which no human agency participâtes by act or omission. For ex- 
ample, a wasiiout due to an unprecedented flood that was not and could 
not reasonably hâve been anticipated. Unavoidable accident. You are 
excusable if, at the time and place of the accident that caused the delay, 
you, through your employés, were in the exercise of due care. For ex- 
ample, a switchtender falls dead at an open switch and a collision im- 
mediately follows without any one's fault. Last clause of the proviso, 
explanatory of unavoidable accident. But you are not excusable if, at 
the time a train leaves a terminal, you, through your inspectors, either 
knew or by the exercise of due care might hâve foreseen a cause that 
would be likely to produce an accident and conséquent delay. For 
example, incompétent trainmen or defective or inefficient drawbars or 
air hose, particularly if you had notice of a succession of accidents due 
to those causes. Casualty (which must differ from the other défenses 
and must not be so broad as to deprive them of meaning and use). You 
are excusable for delay from an occurrence or happening due entirely 
to an outside human agency. For example, your train is overturned 
by a train of another railroad at a crossing by reason of the other 
road's trainmen's disobedience of the interlock signais. And finally, 
if you cannot establish one of thèse défenses by a fair prépondérance 
of the évidence, you must pay the penalty for keeping your employés 
on duty an excessive time. 

Error was therefore committed in giving, and in refusing to give, 
the instructions quoted in the statement of the case. 

[7] Excuse for the delays in this case as shown by the évidence could 
only come under the head of unavoidable accident. Against défend- 
ants claim of excuse plaintifï was entitled to prove, as it ofïered, that 
during several months preceding the accidents in question instances of 
like trouble were of daily occurrence. A défendant of course is not to 
be convicted of a particular violation by showing that at other times he 
committed other violations. And défendant in this case would be 
entitled to an instruction limiting the purpose and effect of this évi- 
dence. But it was clearly admissible "as tending to show a négligent 
habit of the officers and agents of the railroad company." Grand 
Trunk Rld. v. Richardson, 91 U. S. 454, 470 (23 L. Ed. 356) ; District 
of Columbia v. Armes, 107 U. S. 519, 2 Sup. Ct. 840, 27 L. Ed. 618; 
Cleveland, etc., Rld. v. Newell, 104 Ind. 264, 3 N. E. 836, 54 Am. Rep. 
312; Rockford Gas Co. v. Ernst, 68 111. App. 300; 29 Cyc. 611, 612. 
Phillips V. Town of Willow, 70 Wis. 6, 34 N. W. 731, 5 Am. St. Rep. 
114, relied on by défendant as holding to the contrary, is distinguish- 
able because the court notes that the évidence of the prior accident was 
offered, not to show notice of defect, but to prove that the stone (the 
claimed defect) was in the traveled part of the highway. 

On the évidence in the record the case was one to be submitted to the 
jury under proper instructions. 

The judgment is reversed for further proceedings not inconsistent 
with this opinion. 
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DELANO et al. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit January 5, 1915.) 

No. 2148. 

Mastee and Servant ®=>13 — Houes or Service Act — Consteuctioit. 

A railroad eompany is not relieved from llability for violation of Hours 
of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1416 (Comp. St. 1913, 
§ 8678), by requirlng a train dispatcher in a nlgbt and day office to re- 
main on duty for more than 9 hours in each 24-hour period, by the fact 
that durlng a part of such tlme he Is employed otherwise than as train 
dispatcher. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 14; 
Dec. Dig. ®=>13. 

Hours of service of employés, see note to United States v. Houston Belt 
& G. Ey. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of lUinois; J. Otis Humphrey, 
Judge. 

Action by the United States against Frederick A. Delano, William 
K. Bixby, and Edward B. Pryor, receivers of the Wabash Railroad 
Company, to recover penalties. Judgment for the United States, and 
défendants bring error. Affirmed. 

J. L. Minnis and N. S. Brovi^n, both of St. Louis, Mo., and R. H. 
McAnulty, Walter McC. Allen, and Otis Scott Humphrey, ail of 
Springfield, 111., for plaintifïs in error. 

Edward C. Knotts, of Carlinville, 111., for the United States. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Plaintifïs in error, défendants below, were 
adjudged to hâve violated the Hours of Service Act. 34 Stat. L- 
1415. 

Plaintif! declared that défendants were engaged in operating a rail- 
road in interstate commerce, and that they required a telegrapher, who 
was employed by them in a day and night station to receive and de- 
liver orders aflfecting train movements, to be on duty 11 hours and 
30 minutes during each 24-hour period. 

In a spécial plea défendants admitted ail the averments of the déc- 
laration except the one respecting the service of the operator. Con- 
cerning that, they alleged that he performed the duties of a train 
dispatcher during the first six hours of his service and that during the 
remaining five hours and a half he was set at other duties that did not 
pertain to or afifect the movements of trains. 

A demurrer to the plea was sustained ; défendants declined to plead 
further; and judgment followed. 

Section 1 enacts that: 

"The term 'employées' as used In thls act shall be held to mean persons 
actually engaged In or connected with the movement of any train." 

By exclusion or omission ticket sellers and inspectors or repairers 
of telegraph Unes and apparatus are not within the statute. If our 

,©=3Fcr other cases see saivie topic & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexe» 
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train dispatchers, défendants inquire, may lawfuUy be empîoyed, aftcr 
\ve relieve them from train dispatching, by the Majestic Theater to sell 
tickets or by the Western Union to inspect and repair telegraph lines 
and apparatus, why may not we a!so lawfully employ them in like ca- 
pacities ? 

An answer requires an examination of section 2, which is as fol- 
lows : 

"Sec. 2. That It shall be unlawful for any common carrier, its offieeis or 
agents, subject to thls act to require or permit any employé subject to this 
aet to be or remain on duty for a longer period than sixteen consécutive 
hours, and whenever any sueh employé of such common carrier shall bave 
been continuously on duty for sixteen hours lie shall be relieved and not 
required or permitted again to go on duty until be has haU. at least ten 
consécutive hours off duty ; and no such employé who has been on duty 
sixteen hours In the aggregate in any twenty-four hour period shall be re- 
(lulred or permitted to continue or again go on duty without having had nt 
least eight consécutive hours ofC duty: Provided, that no opéra tor, train 
dispatcher, or otlier employé who by the use of the telegraph or téléphone 
dispatches, reports, transmits, receives, or delivers orders pertaining to or 
afîecting train movements shall be required or permitted to be or remain 
on duty for a longer period than nine hours in any twenty-four-hour period 
in ail towers, offices, places, and stations continuously operated night and 
day." 

To protect the Hves of employés and of the travehng public against 
accidents due to loss of efficiency from overvvork was the purpose 
of limiting the hours of service. Actions for violations are civil; 
and the statute, in view of its purpose, should be liberally construed 
to accomplish the intended cure. Û. S. v. Great N. Rv. Co. (at this 
session) 220 Fed. 630, 136 C. C. A. 238, and cases cited.' 

Défendants admit that the employé involved in this case was en- 
gaged and used by them as a train dispatcher. Therefore he was 
within the class defined in section 1. But in protecting him imder sec- 
tion 2 Congress stated no class of duties in which he might be over- 
worked by défendants and so rendered inefficient as a train dispatcher. 
To justify défendants' claim, the statute should read that: 

"No train dispatcher shall be required or permitted to be on duty as a 
train dispatcher for a longer period than nine hours in any tvi^enty-four-hour 
period, but after he has been relieved as a train dispatcher the carrier may 
require him to serve as a ticket seller, provided he be given eight consécutive 
hours off duty." 

That, however, is not the way the statute was written. An adoption 
of défendants' revision would be not only contrary to recognized can- 
ons of statutory construction, but also destructive of the intended 
cure of a recognized evil. It is a matter of common knowledge (at- 
tested by the carriers' pétitions to the Interstate Commerce Commis- 
sion immediately after the passage of the act for time in which to 
secure additional shifts of train dispatchers) that prior to the act car- 
riers were having 24-hours work divided between two shifts, and that 
at m'ost of the stations the train dispatchers acted also as ticket sellers 
or in other capacities. If 12 hours of mixed work as train dispatcher 
and ticket seller is forbidden, it would be simply an évasion to re- 
quire 6 consécutive hours of duty as a train dispatcher to be followed 
by 6 consécutive hours of duty as a ticket seller. The evil to be 
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cured did not corne from the employés' selling tickets or doing work 
for other people when off duty, but from the power of the carriers, 
customarily exercised, to require their employés who were concerned 
with train movements to do extra and overtime work. 

Our conclusion is supported, we believe, by the décisions in Balti- 
more & Ohio R. Co. V. Interstate Commerce Commission, 221 U. S. 
612, 31 Sup. Ct. 621, 55 L. Ed. 878; Missouri, K. & T. R. Co. v. 
United States, 231 U. S. 112, 34 Sup. Ct. 26, 58 L. Ed. 144; United 
States V. Great N. R. Co. (D. C.) 206 Fed. 838 ; San Pedro, L. A. 
& S. L. R. Co. V. United States, 213 Fed. 326, 130 C. C. A. 28. 
And it accords with the contemporaneous construction put upon the 
act by the administrative officers (In re Georgia Southern & F. R. Co., 
13 Interst. Com. Com'n R. 134; In re Varions Carriers, 13 Interst. 
Com. Com'n R. 142; Instructions to Carriers for Reporting Hours 
of Service, Aîarch 16, 1908), whose interprétation is entitled to great 
weight and should not be overturned without clear and cogent rea- 
sons (United States v. Moore, 95 U. S. 763, 24 L. Ed. 588; Heath v. 
Wallace, 138 U. S. 582, 11 Sup. Ct. 380, 34 L. Ed. 1063; United 
States v. Trans-Missouri Freight Ass'n, 166 U. S. 290, 370, 17 Sup. 
Ct. 540, 41 L. Ed. 1007). 

The judgment is affirmed. 
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EQUITABLE TRUST CO. OF NEW YORK v. IMPROVED PROPERTY 
HOLDING CO. OF NEW YORK et aL 

In re HOWLAND. 

(Circuit Court of Appeals, Second Circuit January 12, 1915.) 

No. 120. 

1. Receivees ®=5l62 — Income — Disposition — Moktgages — Peiorities. 

Wlien a receiver of a corporation's property was appointed, a mortgage 
on a part of the property was in default, but unsecured creditors be- 
lieved, if a foreclosure could be delayed, tliat a settlement and reorganiza- 
tion could be arranged, and the business carried on successfully. By 
agreement of the complainant, défendant, the receivers, and committee.s 
for ail classes of bondholders, an order was accordingly made settlng aside 
10 per cent, of the gross rents and income of the property for expansés, 
and providing for operating and maintenance charges and expenses, uud 
for the use of the remainder to pay ground rent and charges matured and 
unpaid prier to the appointment of the receivers. Held, that this operated 
to set apart the rents of the mortgaged property for the payment of the 
mortgage, and hence a separate receiver subsequently appointed for the 
mortgaged property was entitled to the rents from such property due prior 
to the receivership in préférence to a receiver for the gênerai creditors. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 277 ; Dec. Dig. 
<Ê='162.] 

2. Appeal akd Ebroe ®=1008 — Review — Questions of Fact. 

Where the District Judge, who heard a pétition by a receiver for the 
gênerai creditors of the property of a corporation to compel receivers of 
property covered by a mortgage to turn over to him certain rents, was 
familiar with ail the prior proceedings, his statement that the disposition 

^ssFoi other cases see same topio & KBY-NUMBER In ail Key-Numbered Digests & Indeies 
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ot such rents was wlth the consent of the petitionlng receiver's predeces- 
sors in office, must be accepted. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §| 3955- 
3960, 3962-3969; Dec. Dig. (§=51008.] 

3. Rbceivebs €=567 — Right to Peopei!tt — Priobities. 

A pétition by tlie receiver for the gênerai creditors of the property of a 
corporation to compel the receivers of the property covered by a mortgage 
to turn over to him certain rents was properly denied, where the money 
had already been spent and accounted for under the court's direction. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 117-122 ; Dec 
Dig. <S=j67.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an order of the District Court for the Southern 
District of New York denying the application of Silas W. Howland, 
as receiver for the gênerai creditors of the property of the Improved 
Property Holding Company of New York which is not covered by 
the mortgages of the said company, to compel the receivers of the 
property of the said company which is covered by its mortgage of 
June 1, 1906, to turn over to him certain assets which are in his pos- 
session. 

William M. Chadbourne and Walter Ralston Nelles, both of New 
York City, for receiver. 

Henry H. Pierce, Gari'ard Glenn, and Edward H. Green, ail of 
New York City, for committee of Séries A bondholders. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. [1] The présent controversy relates to the dis- 
position of a sum approximating $8,000, which is made up of varions 
items due to the mortgagor — the Improved Property Holding Com- 
pany — for rent from its tenants prior to May 21, 1912, when the or- 
der appointing Burlingham and O'Donohue temporary receivers was 
made. By this order they were "authorized to collect the rents, in- 
come, tolls, and profits of the said premises and property." This or- 
der was continued May 31, 1912, and Robert E. Dowling, an addition- 
al receiver, was appointed. They were again appointed receivers of 
"ail the property of said défendant, real, and personal and mixed, of 
whatsoever kind and description, * * * including * * * rents, 
issues, profits, and income accruing and to accrue. * * * " It pro- 
vided further: 

"That the said receivers be and they hereby are authorized to run, manage, 
and operate the said buildings and properties, to collect the rents, income, and 
profits of the said buildings and properties, acting in ail things subject to the 
supervision of this court" 

The first question therefore is: To whom do thèse sums due for 
rent prior to the receivership belong? If they were covered by the 
mortgage of the so-called A properties, they obviously belong to the 
A receivers ; if not so covered, they would, with equal certainty, be- 
long to the Property Holding Company and its receiver. There was 
a controversy between the A receivers and the gênerai receiver as to 

4ï33For other ca-ses see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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me ownership of thèse rents. Wlien the Bail suit was instituted in 
May, 1912, the A mortgage was in default, and a foreciosure action 
could hâve been commenced at any time. But the unsecured cred- 
itors believed, if such an action could be delayed, that a settlement 
and a reorganization could be arranged, and the company's business 
carried on successfully in the future. It was hardly to be supposed, 
however, that the A bondholders would agrée to such a delay, unless 
some considération was offered them for their forbearance. 

That a modus vivendi was agreed upon is evidenced by the order 
of June 17, 1912, by which the receivers, after setting aside 10 per 
cent, of the gross rents and income of the property for expenses and 
providing for operating and maintenance charges and expenses, were 
to use the remainder of the fund to pay ground rent and charges 
matured and unpaid prior to the appointment of the receivers. This 
order was consented to by the complainant, défendant, the receivers, 
and the committees for ail classes of bondholders, and it is not easy 
to see why it did not operate to set apart the rents of the A proper- 
ties for the payment of the A mortgage. It seems to us entirely clear 
that the sum in question was turned over to the receiver of the prop- 
erties as a part of the agreement that more time should be given in 
which to effect a reorganization, that it was an entirely fair and rea- 
sonable thing to do, and cannot now be repudiated by those who re- 
ceived the benefit. 

[2] Judge Hough, who heard the pétition of Mr. Howland in the 
District Court, was familiar with ail the prior proceedings and we 
must accept his statement that the actual disposition of the past-due 
rents was made with the consent of the receivers who preceded Mr. 
Howland in office. In short, we cannot resist the conclusion that the 
situation was well known to ail the creditors, and that with full knowl- 
edge of the fact and with the hope that a settlement could be ar- 
ranged they consented that the A bondholders should not by delay 
lose the benefit of the rents. 

[3] Another exceedingly practical reason why the money which the 
petitioner seeks to reach cannot be paid is that it has already been 
spent and accounted for under the direction of the court. 

The order is affirmed, with costs. 



In re NG WAH CHUNG. 

NG WAH CHUNG v. PRENTIS, Immigrant Inspector. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2102. 

AxiENS <e=>32 — Depoetation of Ohinese — Kegulabitt of Peoceedings. 

Evidence considered, in a habeas corpus proceeding by a Chinese person 
ordered deported, and Jield Insufficlent to sustain the charge that be was 
not given a fair hearlng before the immigration inspector. 

[Ed. Note.— For other cases, see AUens, Cent Dlg. §§ 84, &2, 93-95 ; Dec. 
Dig. <@=»32. 

What Chinese persons are excluded from the United States, see note 
to Wong ïou V. United States, 104 C. C. A. 538.] 

A=9Far otber cases see same topic à KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois ; George A. Carpenter, 
Judge. 

Habeas corpus proceeding by Ng Wah Chung against Percy L. 
Prentis, Immigration Inspector in charge at Chicago. Pétition dis- 
missed, and petitioner appeals. Affirmed. 

Wm. R. Medaris, of Chicago, 111. , for appellant. 
John E. Byrne, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

BAKER, Circuit Judge. Appellant, a person of Chinese descent, 
appeals from an order discharging a writ of habeas corpus and remand- 
ing him to the custody of the immigrant inspector. 

The basis of the pétition for the writ was that petitioner was ar- 
rested and tried on a warrant charging that he was an alien likely to 
become a public charge, while the déportation warrant found that 
charge to be true and also another, namely, that petitioner was unlaw- 
fully in this country because of having entered without inspection, 
regarding which latter charge petitioner was given no notice before 
trial and no opportunity to défend. 

Déportation wonld be sustained, if petitioner had a fair hearing upon 
the charge in the warrant of arrest. Appellant challenges the fairness 
of the hearing on that issue; but we refrain from entering upon that 
branch of the case, because we fînd from the record that petitioner and 
liis counsel had notice that the hearing before the immigration oiificer 
would include both charges. 

The pétition and the answer joined issue on this question of notice, 
and the évidence presented to the court was ail embodied in a written 
stipulation. 

It was stipulated, among other things, that : 

"A formai hearing under the rules of the Department of Labor was ac- 
corded petitioner, at which the following proceeOingis were had: 

"Mr. Eby: Mr. Kan, advise the alien of the nature of the charges against 
him. 

"Mr. Medaris: Let me see the warrant. (Whereupon Mr. Eby exhibited 
formai warrant containing one charge, as above set forth.) 

"Mr. Kan spoke to petitioner in the Chinese language, and Mr. Kan says 
he advised petitioner lie was being given a hearing on the charge of 
being unlawfully withiu the United States, because a person likely to be- 
couie a public charge, and because he entered without inspection." 

Mr. Eby was the examining inspector, Mr. Kan the officiai interpréter, 
and Mr. Medaris the counsel of petitioner. There was no stipulation 
of fact, and no testimony to the effect, that petitioner did not under- 
stand that the witnesses about to be examined would testify concerning 
both charges. At the habeas corpus trial the court could make no other 
fînding than that petitioner had notice. Formai pleadings at hearings 
of aliens before examining inspectors are neither required nor con- 
templated. Rule 22 of the Department of Labor, promulgated under 
authority of the statute, provided : 

"If during the hearing new facts are proved, which constitute a reason, 
in additioi? to those stated in the warrant ,of arrest, why the alien Is in 
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the eountry In violation of the law, the allen's attention should be dlrected 
to such facts and reason, and he should be given an opportunity to show 
why he should net be deported therefor." 

Hence, if the only question concerning the fairness of the hearing 
vvas whether petitioner had notice of the additional charge, this case 
would be at an end. But petitioner was also entitled to "an opportunity 
to show why he should not be deported therefor." The stipulation sets 
out the testimony of petitioner and Mr. Kan. This testimony shows 
that, against his then claim of having been born in the United States, 
he admitted, when arrested, that he was born in China ; that petitioner 
at the hearing admitted, on being confronted with the papers, that he 
stated when he landed at Vancouver, B. C, and there paid a $500 head 
tax, that he was born in China; that he went through Canada to 
Windsor ; that f rom there he traveled to Chicago concealed in a f reight 
car (the route commonly known as the "underground") ; that he was 
not inspected, and evaded inspection by the United States immigrant 
officers ; and that when he emerged f rom the freight car at Chicago 
he was arrested. The stipulation admits that petitioner was represented 
by counsel, and that petitioner and his counsel chose to rest the case 
upon the testimony of the above-named witnesses. There was no stip- 
ulation of fact, and no testimony to the efïect, that petitioner had other 
testimony to offer. So the case is reduced to the contention that peti- 
tioner did not hâve a fair hearing because his counsel, who was présent 
at the hearing, did not understand that both charges were to be in- 
vestigated. At the habeas corpus trial the burden of estabHshing this 
contention, in view of the notice to petitioner and the opportunity given 
him to meet both charges, was upon petitioner. It is claimed that the 
contention is established by the facts that counsel asked for and was 
given the warrant of arrest, which contained but the one charge, and 
that he limited his cross-examinations to the one charge. But the 
request to see the warrant of arrest was made in connection with the 
inspector's direction to the interpréter : "Advise the alien of the nature 
of the charges against him." There was no stipulation of fact, and no 
testimony to the effect, that counsel failed to understand that the in- 
specter directed the interpréter to advise petitioner concerning a plural- 
ity of charges ; that counsel did not observe the interpréter, in obédi- 
ence, to the inspector's direction, making a statement in Chinese to 
petitioner; that counsel during the hearing did not confer with his 
client; that counsel did not understand the Chinese language; or that 
counsel was ignorant of rule 22 and the nonnecessity of pleadings at 
a hearing before the inspecter. On the other hand, the stipulation 
shows that the évidence respecting the additional charge was intro- 
duced without objection that it was beyond the scope of the inquiry, 
and that, during the examination of Mr. Kan, counsel facilitated the 
introduction of his client's signed confession by admitting that the 
stenographer, if présent and sworn, would testify that he correctly re- 
ported and transcribed petitioner's statements, and that Government 
Exhibit B was such transcript. So far from sustaining the contention, 
the record would rather support the inference that counsel was fully 
aware of the fact that both charges were being covered by the hearing, 
220 F.— 41 
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and that he chose to rely upon the untenable technical objection that 
no fair hearing could be had of a charge that was not stated in writing 
in the warrant of arrest. The case is therefore ruled by the décision 
in Siniscalchi v. Thomas, 195 Fed. 701, 115 C. C. A. 501, and cases 
there cited. 
The order is affirmed. 



FLANDERS MOTOR CO. T. REED. 

(Circuit Court of Appeals, First Circuit. February 17, 1915.) 

No. 1053. 

1. Appeal and Ekbor ©=»900 — Review — Agbbed Statements dp Facts. 

That a proceeding to reclaim from the possession of a trustée in bank- 
ruptcy property claitned to hâve been sold to the bankrupt conditionally 
was submitted on agreed statements of fact did not restrict the power of 
the court to draw inferences of fact, as the law and the facts were re- 
viewable as fully as in ordinary equity appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3667- 
3669; Dec. Dig. ©=900.] 

2. Bankeuptcy <g=>140 — Ownership of Pkopeety — Oonditional Sales. 

By a contract between an automobile manufacturer and a dealer, the 
manufacturer agreed to sell automobiles to the dealer at specified dis- 
counts from list priées for resale In certain terrltory. The contract also 
provided that on orders for automobile parts the dealer should be al- 
lowed a specified discount from list priées, and that tltle to each automo- 
bile and ail parts should not pass to the dealer untU paid for. There waa 
no provision requlring the dealer to keep such parts distinct from other 
goods, or to keep the proceeds in case of sale separate, and the dealer sold 
and delivered parts, for which payment had not been made, as if they 
were his own, in the ordinary course of his business, and without keeping 
the proceeds separate from other mpneys. The manufacturer knew and 
recognized what was belng done in this respect without objection. Held, 
that there was no bona flde réservation of title, but only a pretended rés- 
ervation, as a safeguard in case of need, but not otherwise to govern the 
rights of the parties or the course of deallngs; and hence the manu- 
facturer was not entitled to retake parts in the possession of the dealer 
when he became bankrupt from his trustée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 190, 219, 
225; Dec. Dig. <®=»140.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Jr., Judge. 

Proceeding by the Flanders Motor Company against George W. 
Reed, trustée. From an order (In re Harrington, 212 Fed. 542), af- 
firming an order of the référée in bankruptcy, dismissing a pétition 
to reclaim property from the possession of tlie trustée, the Motor Com- 
pany appeals. Affirmed. 

Percy W. Carver, of Boston, Mass. (Carver & Carver, of Boston, 
Mass., on the brief), for appellant. 

George W. Reed, of Boston, Mass., for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. [1] The questions hère arising were sub- 
mitted first to the référée and afterward to the District Court on an 

<g=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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"agreed sbitement of facts," suppleraented by a statement of "further 
agreed facts" and by certain documents made part of the facts agreed 
by référence in the statements thereof. We find no reason to believe 
that, in thèse proceedings, such a submission restricts the power of 
the court to draw inferences of fact, because we are judges alike of 
the law and the facts as fully as in ordinary equity appeals. 

[2] The petitioner sought to reclaim certain automobile parts 
claimed to be its property, though in the bankrupts' possession at the 
time of the bankruptcy. The District Court affirmed the referee's 
order dismissing the pétition. 212 Fed. 542. The parts in question 
had been furnished to the bankrupts by the Metzger Motor Car Com- 
pany, of Détroit, in pursuance of a written agreement dated June 28, 
1911 (Exhibit D). Though the bankrupts had not kept the parts so 
furnished separate from their other goods, the trustée was able to 
separate them after the bankruptcy, and had done so. The petitioner 
had succeeded to ail the Metzger Company's rights. 

By Exhibit D the Metzger Company gave the bankrupts the right 
to sell "Everitt" automobiles within a certain territory, and agreed to 
sell "Everitt" cars to them, at specified discounts from specified list 
priées, f. o. b. at Détroit. Another clause of Exhibit D provided that 
"on orders for parts" the bankrupts should "be allowed 30 per cent, 
discount from the last list priées" established by the Metzger Com- 
pany. 

Clause 9 of Exhibit D provided that the title to each and every auto- 
mobile, and to ail automobile parts furnished, should not pass to the 
bankrupts until the same were paid for in fuU in cash. 

There is nothing in the record to show whether or not any cars were 
actually furnished under the agreement, or, if any, how many were 
furnished, or what course of dealing was followed regarding them. 

According to the first agreed statement of facts, a "great many parts 
applicable for use in said 'Everitt' cars were furnished"; and the 
questions hère involved relate only to the parts thus furnished. Pay- 
ment for them in full never having been made, the petitioner asserts 
that title to them never passed. 

The case, as the opinion below states, is to be determined accord- 
ing to the law of Massachusetts, which does not make recording neces- 
sary to the validity of an agreement for conditional sale. If the pro- 
vision for réservation of title in clause 9 expresses an agreement made 
in good faith, intended by both parties to be actually observed accord- 
ing to its terms in their dealings regarding the parts in question, and 
in fact so observed by them until the bankruptcy, the petitioner i^ 
entitled to the parts as against the bankrupts' trustée. 

We do not find in the 14 other clauses of Exhibit D, containing 
numerous other stipulations between the parties as to their contem- 
plated dealings with the goods to be furnished, any provisions adapted 
to secure such dealings with the parts furnished or their proceeds, 
while in the bankrupts' hands, as it would be natural to expect, had 
rétention of title by the vendor been what the parties really intended 
by their agreement, taken as a whole. Thus, as the opinion below 
points out, there were no provisions either that the proceeds should 
be the vendor's m case of sales made by the bankrupts or that the 
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parts should be kept distinct in any way from the bankrupts' other 
goods until sold, or that the parts remaining unsold at the end of the 
year for which the agreement was to continue should be returned to 
the vendor. In ail thèse respects the agreement in Ludvigh v. Ameri- 
can Woolen Co., 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345, upon 
which the petitioner relies, dififered from the agreement hère. 

As to the course of dealing foUowed with regard to the parts or 
their proceeds, the bankrupts sold and delivered the parts on hand as 
if they were their own, in the ordinary course of their business, and 
without keeping the proceeds of such sales in any way distinct from 
their other moneys. The parts so sold, of course, became parts of the 
machines to repair which they were bought from the bankrupts. The 
petitioner, knowing that the parts furnished, and the proceeds there- 
of, were being thus dealt with by the bankrupts, recognized what was 
being donc without objection. This seems to us évident, as it did to 
the District Court, from the petitioner's letter to the bankrupts of 
October 31, 1912. 

Re'ferring again to Ludvigh v. American Woolen Co., above cited, 
not only did the agreement under which goods were furnished to the 
bankrupt in that case differ in the above respects from the agreement 
hère ; but a very différent course of dealing between the parties ap- 
pears to hâve been follovi^ed with respect to the goods furnished or 
their proceeds. The proceeds from sales of the goods made by the 
bankrupt were regularly turned over to the consigner, checks given 
the bankrupt in payment for such goods were regularly indorsed by 
the consignor as well as by the bankrupt, and the consigner, through 
a représentative of its own in the bankrupt's place of business, had 
kept its own account of such sales. 

The District Court held the trustée in that case entitled to the 
goods, notwithstanding the attempted réservation of title (176 Fed. 
155) ; the Court of Appeals reaching the contrary resuit (188 Fed. 30, 
110 C. C. A. 180), and the décision of the Court of Appeals being af- 
firmed by the Suprême Court. In the opinion of the Court of Appeals 
it was said (188 Fed. 30, 33, 110 C. C. A. 180, 183) : 

"Contracts of sale under wMcli title is to remain in the vendor, al- 
thougli the vendee may consume the goods, or sell tliem and apply the i^ro- 
ceeds to his own use, are fraudulent as to creditors, because the stipulation 
that title is to remain in the vendor is entirely inconsistent with the pur- 
pose of the contract" 

— citing the décision of the same court in Re Garcewich, 115 Fed. 
87, 53 C. C. A. 510. In the case at bar there were no provisions to 
prevent the vendee from thus consuming tiie goods, or selling tliem 
and applying the proceeds to his own use, and Re Garcewich there- 
fore applies. 

In view of the agreement, and of ail that appeared regarding the 
dealings of the parties under it, with référence to thèse parts and their 
proceeds, we think it was rightly held that the mère présence in the 
agreement of the terms expressed in paragraph 9 did not go far 
enough, as against the indications to the contrary, to establish a hona 
fide understanding between the parties that the goods should, for ail 
purposes, be the petitioner's until the bankrupts had fully paid for 



645 

them. We think the conclusion of the District Court sufficiently sup- 
portée!, that both the consignor and the bankrupts are to be regarded 
as having intended paragraph 9 to be a saf eguard in case of need, but 
not otherwise to govern their rights or the course of dealing between 
them. 

The judgment of the District Court is affirmed, and the appellee 
recovers his costs of appeal. 



In re EECTOR'S. 

In re WAKD. 

(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 109. 

1. Sales <S=>477 — Conditional Sales — Renewal of Notes — Evidence. 

Where it was obvious that it vvas tbe intention of the parties that a 
note given by a conditional vendee to the vendor should be in renewal of 
one of the purchase-money notes, this fact was sufficiently proved, though 
aside from a letter there was no explicit évidence that it was so given, 
and the parties apparently assumed, without considering it necessary to 
explicitly agrée, that it should be a renewal. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1411-1417; Dec. 
Dig. <@=>477.] 

2. Sales <S=>459 — Conditional Sales — Parol Modification of Contbact. 

A provision in a contract for the conditional sale of personal property 
against modifications of the contract, except in writing, did not prevent 
the parties from agreelng that the title should remain in the seller until 
a note given in renewal of one of the purchase-money notes was paid, as 
the parties could agrée to disregard such provision. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1337-1347; Dec. 
Dig. <S=3459.] 

3. Sales <®=:3477 — Conditional Sales— W ai veb of Secueity — Sale of Pue- 

chase-money notes. 

Where, though a conditional seller of personal property sold the pur- 
chase-money notes, they were not sold without recourse, and the seller 
remained liable as indorser and had taken them up, the sale of the notes 
was not an élection to consider them as final payment and a waiver of the 
réservation of title. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1411-1417; Dec. 
Dig. <@=>477.] 

4. Sales <S=5477^Conditional Sales — Waiveb or Secueity — Subrendeb or 

Notes. 

. TJnder Personal Property Law N. Y. (Cousol. Laws, c. 41) § 65, providlng 
that whenever articles are sold upon the condition that the title shall re- 
main in the vendor until payment of the purchase price, and they are re- 
taken by the vendor, they shall be retained for 30 days, during whlch 
period the vendee may comply with the terms of the contract, and there- 
upon receive the property, and that after the expiration of such period 
the vendor may cause them to be sold at public auction, and unless so 
sold withln 30 days after the expiration of such period the vendee may 
recover the payments on such articles, the refusai of a seller to surrender 
the purchase-money notes on demand was not a waiver of his right to 
retake the property, even assuming that the notes could not be enforced 
in addition to retaking the property. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1411-1417; Dec 
Dig. <g=477.] 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & indexes 
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5. Bankbtjptct cS=267 — Conditionai, Sales — Sale of Propertt bt Tbtjstee 

— suerendeb of notes. 

If a surrender of the notes was necessary, it was sufficient for the seller, 
in a bankruptcy proceeding against a lessee or purchaser of the property 
from the conditionai vendee, to offer to surrender the notes on the hear- 
ing upon a master's report and before final decree. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent. Di,','. §§ 371, 3S0; 
Dec. Dlg. ®=>267. 

What constitutes a contract of conditionai sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] 

6. Sales ®=>473 — Conditional Sales^îIights of Tiiibd Parties. 

Where a contract for the sale of property had annexed tliereto as an 
exliibit a form of bill of sale providing that title should remain in the 
seller, bills of sale subsequently executed, reserving title to the seller, 
were valid as against one who leased or purchased the property from the 
conditionai vendee with knowledge of tlie agreement, though the bills of 
sale were not executed until after the delivery of the property ; the stat- 
ute at the time protecting only purchasers vvithout notice from the seller's 
title reserved in a bill of conditionai sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1377-1390; Dec. 
Dig. <@=>473.] 

7. Bankbuptot <&=3267 — Sale bt Trustée — Claiiis bt Thurd Persons. 

Where property sold with a réservation of title to the seller was sold 
or leased by the conditionai vendee to a party vfhlch subsequently be- 
came bankrupt, though the strictly proper course was for the vendor to 
retake the property and sell it under Personal Property Law N. Y. § 65, 
returning the surplus, where the property had been sold in the bank- 
ruptcy proceeding, the question whether the vendor had a lien was wholly 
académie. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380: 
Dec. Dig. «§=3267.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 
The opinion of Learned Hand, District Judge, is as foUows : 

[1] ïhe trustée raises flve points, whieh I shall take up seriatim. The first 
point is that the fifth note was paid and the ninth note was a loan. This 
rests upon the fact that the fifth note was paid before the ninth was given, 
and that, therefore, the ninth could not be in renewal of it. ïhere is not 
the sldghtest question about the intention of the parties, Stoddard's letter 
of August 24, 1912, is only one bit of évidence which happens to be expllcit. 
No other évidence is necessary, because the intention is so obvious from 
the situation of the parties and from the oral testimony of the various inter- 
views that oceurred. It is inconeeivable that the new note sUould not hâve 
been expected to hâve ail the security of the old, or that the seller should 
hâve advanced new money at the very moment that he found the debtor em- 
barrassed. It is perhaps true tliat outside of Stoddard's letter there is not 
any expllcit récognition of this feature, but people do not feel it necessary 
in talk to expatiate upon what is the obvious purport of the whole interview. 
Nothing is commoner in such matters than to flnd the whole interview taken 
up with the discussion of détails which présuppose, but do not expressly em- 
body, the fundamental assumption upon which the whole proceeds. Stoddard's 
letter, he swears, was made in exécution of the arrangements theretofore 
made, and ail the testimony corroborâtes, without contradiction, the inter- 
prétation which the pétition puts upon the transaction. 

[2] I hâve not been able to find out with certalnty whether the trustée 
conteuds that, if the parties did so intend, there was any légal obstacle in 
the way of their intention. If so, I must overrule it, for there Is uo reason 
whatever which prevented them from agreeing that the title should remain 

®=3For other cases see same topic & KEY-NUMBEK in ail Key-Numberod Digests & Indexes 
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In stem untll the nlnthi note was pald quite as easlly as ail the rest That 
was the upshot of the agreement. The provision against modifloations of 
the contract, except in writing, cannot, of course, bind the parties, if tbey 
subsequently agrée to disregard it, though it may prove a strong bit of 
évidence, if they disagree as to whether they did subsequently modify it 
Hère there is no conflict of évidence. It seems hardly necessary to go over 
the question of considération, if we once see that the money lent in August 
was in pursuanee of a prior arrangement. 

[3] ïhe second point is that the sale of the notes was an élection to con- 
sider them as final payment. The notes were not sold without recourse, as 
was presumed in Hawks v. Hinchcliff, 17 Barb. 492. They were iudorsed 
over. It makes not the slightest différence whether we call it a sale or a. 
discount for the purposes of this case. The point raised, perhaps, justifies 
an analysis of the whole situation. The notes were given and the property 
was delivered, but with a condition that title should not pass until ail the notes 
were paid, and if not pald the property mlght be retaken. Two notes were 
not paid, and the conditlonal seller, wha was indorser, bas taken them 
up. It Is now urged that, though he remalned liable as indorser, and though 
he bas taken up the notes, bis sale waived the security in bis favor arislng 
from the condition in the title, and left bim without protection. By what 
process of reasoning this resuit is reached I confess I cannot conçoive. It 
attributes an intention to the parties quite absurd and destructive of the 
very purpose of the whole undertaking. The condition in tlie title certainly 
contlnued so long as was necessary for the protection of the conditlonal 
seller, and enabled hlm to retake until he was free of the notes. 

[4, 5] The third point is that the notes should hâve been surrendered, and 
that the refusai to do so Is an élection to waive the right to reclatm. No 
doubt equity mlght, unassisted, bave provlded that the retaken title should 
be held in fact only as a security for the unpald balance. This it mlght 
hâve done in con.sonance with its gênerai relief against forfeitures, but the 
statute in New York bas stepped in and done the same thing. Personal 
Property Law, § 65. The corollary of this would seem to allow the seller to 
sue for the balance in case the property did not brlng the fuUi amount, whieh 
would couvert the transaction Into a chattel mortgage and nothlng more. 
The contrary was, however, held in Earle v. Robinson, 91 Hun, 363, 3C N. 
Y. Supp. 178, affirmed on opinion below In 157 N. Y. 683, 51 N. E. 1090. 

That question Is, however, somewhat différent from whether the notes 
must be surrendered as a condition of retaking. Grantlng that they may 
not be enforced, It may be that they need not be surrendered. Tlie 
décision tu Brewer v. Ford, 54 Hun, 116, 7 N. Y. Supp. 244, and 59 Hun, 17, 
12 N. Y. Supp. 619; Id., 126 N. Y. 643, 27 N. E. 852, can be explained only on 
the theory that the seller need not surrender the notes, and it is so explain- 
ed by Justice Van Brunt in Earle v. Kobinson, supra, in an opinion which 
was accepted by the Court of Appeals. It must be taken that a suit 
may be brought to retake property heW under conditlonal sale without 
surrender. Yet, even were it not so, I thlnk that it is suffieient that the 
seller in the case at bar, which was begun by a receiver and is still in this 
court upon a master's report, offers now to surrender the notes. It is cer- 
tainly bis right to reserve bis option until he is put to an élection, and to 
elect before final decree. 

[6] The fourth point is that the delivery was made on or before Deceni- 
ber 28, 1910, and that no bllls of sale were executed until after that time. 
There was a contract of April 15, 1910, with a form of bUl of sale annexed 
as an exhiblt which in the most explicit way provlded that the title of ail 
the property delivered should remain in the seller. Bector's, the bankrupt, 
took its lease with full knowledge of this agreement, and was as^ much 
bound by it as the buyer, the Hôtel Hector Company, whether the lease of 
the latter was a lease proper or a purchase. At that time the statute pro- 
tected only purchasers without notice from the seller's title reserved In the 
bill of conditlonal sale. Just how the trustée seeks to avoid the contract of 
April 15, 1910, because it was not observed to the letter, I cannot under- 
stand. Apparently his contention rests upon the fact that the delivery of 



648 220 FEDEIiAL EBPOUTER 

the chattels took place before tbe bills of sale were executed. It seems 
hardly neeessary to discuss that position. 

[7] The last point is that in tliis proceeding the petitioner should not assert 
a lien. I agrée tliat in this proceeding ttie strictly proper course was to re- 
take the property and to sell it under section 65 of tlie Personal Property Law, 
giving back tbe surplus. It really maUes small différence whether you cal! 
tbe rigbt a lien or not, for It certalnly bas exactly tbe same effect in the end as 
a lien. Tbe property bas in fact been sold, and tbe wbole question is académie. 

Tbe petitioner may take a decree for the amount of tlie notes, witb in 
terest to date, togetber vvith its disburseineuts and a doeket fee, upon sur- 
render of the notes. If there is any surplus, it will go to tbe estate. I di- 
rect the trustée not to take an appeal from tbe decree to be entered, with- 
out submitting tbe matter to a meeting of creditors called for that purpose, 
and thereafter getting tbe consent of this court. 

J. F. McNaboe, of New York City, for petitioner. 
A. H. Townley, of New York City, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
PER CURIAM. Order afïirmed on opinion of the District Judge. 



THE A. G. BROWBR. 

(Circuit Court of Appeals, Second Circuit, January 12, 1915.) 

No. 116. 

1. ADinRALTT (g=>118 APPELLATE PbOCEEDINGS — FiNDINGS OF FACT. 

An appeal in admiralty opérâtes as a new trial, whetber the case was 
tried by the judge alone or witb a jury, and flndings of fact are not bind- 
Ing on tbe appellate court, although they will be given due considération, 
and will not be dlsregarded, unless the court is well satisfied that tbey 
are contrary to the weight of évidence. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. |§ 758-775, 794 ; 
Dec. Dig. ®=>118.] 

2. Shipping <S=:»86 — Liability ot Vessel — Injurt to Stevedore. 

Evidence held to sustain a flnding tbat an injury to a stevedore belping 
to discbarge a cargo of grain, by falling over a mooring cable stretcbed 
a f oot above tbe deck, wbile walking along tbe pier side of tbe deck after 
dark on bis way to tbe bateb where he was working, was chargeable to 
the fault of the vessel in f ailing to mark tbe cable by a light, as shown to 
bave been customary. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 343, 353-360; 
Dec. Dig. <S==>86.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère on appeal to review a decree of the District 
Court, Western District of New York, sitting in admiralty, for $500 
in favor of libelant. He was a grain shoveler in the employ of the 
Dake Carriers Association, which was engaged in discharging the ves- 
sel's cargo, and sustained personal injuries by tripping over the ves- 
sel's after mooring cable, while passing along the deck on the port 
(dock) side. 

There were three mooring cables leading from wincbes on the vessel to 
tbe dock. Thèse wire cables were about a foot above the deck. Libelant came 

®=>For other cases see same topic & KEY-NUMBER in ail Key-NumberocJ Digests & ludexns 
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on board about 7 a. m. by a ladder — which was shifted from place to 
place as occasion required. At that time ttie ladder was placed just aft 
of the forward cable and from it he walked between hatches 3 and 4 across 
tbe deck to the scuttle which led to holds 1 and 2, where he was set to 
work. At noon he went off the boat for lunch, going from and returning 
to this scuttle by the same ladder, still located in the same place. A little 
after 7 p. m. — it was dark then (October 17th) — he left the boat to get a 
sandwich and a glass of béer. At that time the vessel had been moved along 
so that the leg of the elevator which was discharging her, was in hatch 6, 
leading into hold 3. He had been at work just before he left cleaning the 
leg of the elevator and went ashore, not by the ladder, but by a "door" 
which let down from the elevator to vessel, a way sometimes used by the 
shovelers. Upon his return he knew he was to go to work through the 
after scuttle, located between hatches 7 and 8, and leading to holds 3 and 
4. Returning, he found the ladder placed at the dock side of the ship be- 
tween hatches 9 and 10— hatch 10 was 2% feet forward of the boiter house. 
He mounted the ladder, proceeded forward along the port (dock) side of the 
deck, and tripped over the niooring cable leading from the after winch, 
which was located between hatches 8 and 9. He testitied that he did not 
see the cable, because it was dark, and dld not know the after winch was 
located so far forward. 

F. W. Ely, of Buffalo, N. Y., for appellant. 
Irving W. Cole, of Bufïalo, N. Y., for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

EACOMBE, Circuit Judge. [1] The cau.se was tried with a jury 
under the statute providing for such procédure in causes arising on 
the L^kes. The practice in such cases is discussed in our opinion in 
Sweeting v. S. S. Western States, 159 Fed. 354, 86 C. C. A, 354. 
Appeal in admiralty opérâtes as a new trial whether it was tried be- 
low by the judge alone, or with a jury. 

The jury's findings as to the facts are not conclusive hère, as they 
would be on a writ of error, where the issues had been submitted to 
them under a charge to which no sound exceptions had been reserved. 
Nevertheless the findings of the trial court, whether by judge or jury, 
on the questions of fact, being the conclusions reached by the tribunal 
which heard and saw the witnesses, are given due considération and 
will not be disregarded, unless the appellate court is well satisfied that 
they are contrary to the weight of évidence. 

[2] Examination of the testimony leads us to the conclusion reached 
in the District Court. This cable was an obstruction to the passage- 
way on the port side of the vessel — a necessary obstruction, no 
doubt. By daylight, when its présence could be observed, the passage- 
way was not thereby rendered unsafe. After nightfall the condition 
was this. On the elevator tower there was a cluster of electric lights, 
with a reflector behind them so arranged as to throw the light straight 
out from the tower; some of thèse lights were out of commission 
(bulbs broken or filaments burnt out) ; the reflector was rusty. Eighty 
or more feet aft of thèse tower lights was a 32-candle electric lamp, 
with reflector, on the port side of the boiler house, and a similar one 
on the starboard side. The electric lighting current of the ship was 
turned on, but there is a conflict of testimony as to whether the par- 
ticular port lamp was burning at the time ; witnesses who passed close 
to it, and one witness who at the time of the accident was looking aft, 
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did not notice that it was burning. Whether it was burning or not, 
we are satisfied that neither it nor the tower lights sufïîciently illum- 
inated that part of the passage, which this cable crossed, to disclose 
the présence of the cable to a person walking along the passageway. 
Two or three others besides the plaintiff tripped over it that same 
night. 

There is évidence that when men are at work on the ship, and one 
of thèse cables is not sufficiently illuminated to be readily observed, 
it is usual to hang a lantern on such cable to advise those using the 
passageway of its présence. We think the situation on the night in 
question called for some such précaution. No doubt there was a safe 
passage fore and aft on the starboard side, no better lit than the port 
side. But except for the cable the port side afforded as safe a pas- 
sageway as the starboard, and it might be expected that it would be 
used by any one working there who was not advised, or had no reason 
to expect, there was a cable in that part of the passageway he was us- 
ing. The midship cable at that time was forward of the scuttle which 
led to' holds 3 and 4. The ladder provided for their access to the ship 
was at that time located aft; between thèse two points this after ca- 
ble ran above the deck from the after winch to the dock. There is 
testimony that this after winch was considerably further forward of 
the stern than is usual, and it might well be expected that any one 
coming up the ladder, and seeing no lantern between the ladder and 
the scuttle he was bound to, would suppose that the ladder had been 
placed forward of the after cable expressly to afford access to the 
vessel at a place whence one could go with safety to the scuttle. 

Nor do we think libelant was négligent. He said that was the only 
boat he ever saw with the after winch so far forward of the boiler 
house, and that he supposed the ladder in the evening had been placed 
forward of the after cable, just as, when he came on board in the 
morning and the ladder was further forward, it was placed aft of 
the forward cable. 

Decree afïîrmed, with interest and costs. 



S. K. FEIL CO. V. JOHN E. BOBBINS CO. 

(Circuit Court of Appeals, Seventli Circuit. January 5, 1915.) 

No. 2089. 

1. Tbade-Marks and Tbade-Names <®=>3 — Infeingement — Compound Word. 

Where a trade-mark consista of a hyphenated word, one part of whicli 
is descriptive, and not subject to exclusive appropriation, while the other 
is çurely arbltrary, tlie appropriation by another of the descriptive part 
only is not an infrlngement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names. Cent. 
Dig. §§ 4-7 ; Dec. Dlg. <©=»3.] 

2. Tbade-Mabks and Tbade-Names ©=57 — Infeingement. 

One is not required to so distinguish hls goods that careless buyera will 
know by whom they are made and sold. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §65; Dec . Dig. €=^57.] 

(gSjFor other cases see sarae topic & KSY-NUMBER in aU Key-Numbered Digests & Indexeo 
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3. Tbade-Marks and Thade-Names <S=>59 — Infbingement — SAt- Vet. 

The trade-mark "Sal-Vet" held not Infringed by the word "SalTone." 
[Ed. Xote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72 ; Dec. Dig. <S=>59.] 

4. Tbade-Mabks and Tradk-Names ®=59-3 — Unfaib Compétition. 

That défendant, which made and sold a veterlnary remedy siinilar to 
one sold by eomplainant, paraphrased eomplainant's advertiaing literature, 
Including its cuts and pictures, and also in response to deeoy letters or- 
dering eomplainant's remedy sent its own, held insufflcient to establisli 
unfair compétition in a légal seuse ; défendant having distinguishod its 
product by its dress and uame of maker, so tbat any purcliaser using any 
care would not be deceived. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106 ; Dec. Dig. <3==>9.3. 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. MuUer, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. O. 
A. 376.] 

5. WoRDs AND Phrases — "Sal." 

The Word "sal" means sait, and is used commonly as a prefix to scientiflc 
terms, in which connection it signifies that some form of sait is the sub- 
stantial élément of the préparation. 

Appeal from the District Court of the United States for the District 
of Indiana; Albert B. Anderson, Judge. 

Suit in equity by the S. R. Feil Company against the John E. Robbins 
Company. Decree for défendant, and eomplainant appeals. Affirmed. 

Henry M. Dowling, of Indianapolis, Ind., and Homer C. Under- 
wood, of Ft Wayne, Ind., for appellant. 
Ferdinand Winter, of Indianapolis, Ind., and Mr. Craig, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge. The bill in this case first charges the 
appellee, hereinafter termed défendant, with inf ringement of the regis- 
tered trade-mark "Sal-Vet," hyphenated, belonging to appellant, here- 
inafter called eomplainant, by the use of the registered trade-mark 
"SalTone," not hyphenated, and then, secondly, charges unfair com- 
pétition. On final hearing the District Court dismissed the bill for want 
of equity. 

[5] It will be noted that eomplainant's trade-mark consists of two 
distinct terms — Sal, and Vet. From the évidence it appears that eom- 
plainant's trade-mark was well established when défendant began to 
employ the term "SalTone"; that one of the principal ingrédients of 
both remédies is sait ; that the dictionary définition of the word "sal" 
is "sait," and that the word "sal" is principally used in connection with 
scientific subjects, as chemistry. It is the common prefix for names 
o* various préparations, such as the well known sal voiatile, sal soda, 
and sal ammoniac, in which connection it is always understood to 
mean that some form of sait is a substantial élément of the préparation. 
It is one of those descriptive words which the courts hâve held could 
not be appropriated as a trade-mark. Thus, in Standard Paint Com- 
pany V. Trinidad Asphalt Company, 220 U. S. 453, 31 Sup. Ct. 457, 55 
L. Ed. 536, with référence to the word "rubberoid," the court says: 

Ê=^For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



652 220 FEDERAL REPOHTEE 

"No slgn or form of words can be appropriated as a vaîid trade-mark, wliich 
fi-om the nature of the fact conveyed by its primary meaning, others may 
euiploy witb equal truth, and with equal right, for tlie same purpose. * * * 
Nor can a generic name, or a naine merely descriptive of an article of trade, 
of its qualities, Ingrédients, or characteristics, be cniployed as a trade-mark, 
and the exclusive use of it be entitled to légal protection." 

In the opinion rendered by the Circuit Court of Appeals for the 
Eighth Circuit in said cause— 163 Fed., pp. 979 and 980, 90 C. C. A. 
195— the authorities upon this subject are exhaustively cited. 

[1-3] There is no such word as "Vet" in the dictionaries, nor does 
the évidence disclose any, except as used by complainant. It is al- 
leged by défendant to be an abbreviation of the word "veterinary," but 
sucli définition is a mère assumption f rom the fact that it is a veterinary 
remedy. If it be assumed that the use of the common word "sal," in 
hyphenated association with tlie arbitrary terni "Vet," may constitute 
a proper trade-mark, as was held in Wolfe v. Barnett, 24 La. Ann. 97, 
13 Am. Rep. 111, Clinton Metalic Paint Co. v. N. Y. Metahc Paint 
Co., 23 Mise. Rep. 66, 50 N. Y. Supp. 437, Sohs Cigar Co. v. Pozo, 16 
Colo. 388. 26 Pac. 556, 25 Am. St. Rep. 279, and Paul on Trade- 
Marks (1903) § 40, yet where only the common and nonexclusive 
feature is used, there is no infringement. 38 Cyc. p. 755, and cases 
cited. In the présent case défendant lias appropriated only the terni 
"Sal," which he and every one else was at liberty to use. As between 
the arbitrary term "Vet" and the word "Tone," there can be no rea- 
sonable claim to resemblance. No ordinary purchaser would take the 
one for the other, even in combination with the word "Sal." One is 
not required to so distinguish his goods that careless buyers will know 
by whom they are made and sold. Wrislev Co. v. lowa Soap Co., 122 
Fed. 796, 59 C. C. A. 54; Johnson v. Parr, Russ, Eq. Cases (Nova 
Scotia) 98. In this view of the law as appHed to the facts of this case, 
it is of no conséquence that consumers of complainant's product recog- 
nized the goods bearing the term "Sal- Vet" as the goods of complain- 
ant. Nor is it necessary to détermine whether the term "Sal-Vet" had 
acquired a secondary meaning as represcnting complainant's product. 
Défendant has not used that term, and consequently bas not inf ringed it. 

[4] With référence to the charge of unfair compétition, it appears 
from the record that défendant practically paraphrased complainant's 
circulars and other advertising, including its cuts and pictorial matter, 
and that it followed complainant in the use of blank order forms or 
coupons. It is also in évidence that, when complainant caused five 
decoy letters to be sent asking défendant for "Sal-Vet," défendant 
fiUed the orders with "SalTone," and that a number of people — eight 
in ail — bought "SalTone" when they supposed they were getting "Sal- 
Vet." Défendant even followed complainant in using cuts in which 
the animais were shown to be so eager for the préparation that they 
besieged and partook from a barrel in which it was shipped. 

In the paraphrasing of complainant's advertising literature and the 
approximation of its pictorial matter, def endant's actions were unethi - 
cal rather than fraudulent. It is not shown that défendant ever sought, 
in its regular trade, to sell its product for that of complainant, but has 
insisted that "SalTone" was much the same and just as good as "Sal- 



WILLIAMSON V. OSENTON 633 

Vet." The marketing of the two remédies ran side by side for sevcral 
years in a friendly manner. Salesmen were advised by défendant to 
do no "knocking," and not to seek to sell to those merchants dealing 
in "Sal-Vet." The diseases sought to be cured were the same, as 
were the animais. The évidence discloses that the two mixtures ac- 
complished the same resuit. Naturally the advertising would be more 
or less similar both in language and pictures. There was no bad faith 
in using the order forms or coupons, since thèse are shown to be in 
common use in the mail order business. With the exception of the five 
decoy orders sent by parties under complainant's direction, and filled 
by sending "SalTone," it does not appear that defendant's object was 
to secure complainant's trade unfairly. Both seem to hâve been libéral 
advertisers in the same journals, which the record shows were such 
média as were likely to reach the owners of stock. 

The évidence discloses somewhat overzealous business compétition 
rather than unfair compétition or fraud. There is shown no imposi- 
tion upon nor complaint by the public with regard to the five decoy 
orders. It appears that no one was defrauded or deceived. The 
goods shipped to fill the same, while of similar packages to those of 
complainant, in shape, were plainly marked "SalTone," and carried in 
distinct form and colors the notice that they were made by the défend- 
ant, as did ail defendant's other goods on the market. While the action 
of défendant in filling thèse orders was reprehensible as a business 
transaction, it did not amount to such a degree of unfairness or fraud 
as would justify penalization by the granting of the relief asked for by 
the bill. Throughout the record it appears that défendant always 
used its own name as proprietor, and the trade-mark of its product, 
"SalToné," and that the packages did not so closely resemble each 
other as to be misleading to one with any discriminating sensé. The 
confusion, if it amounts to that, was brought about by the carelessness 
of purchasers, who appear to hâve been more anxious to procure a 
spécifie for the cure of animal diseases than to buy any particular 
préparation. 

The facts do not bring the case within the rule obtaining in cases 
of unfair or fraudulent compétition. 

The decree of the District Court is affirmed. 



WILLIAMSON V. OSENTON. 

(Circuit Court of Appealti, Fourth Circuit. February 2, 1915.) 

No. 1167. 

1. Appeal and Ebboe ©=1004 — Review — Excessiveness of Damages. 

While there is no more salutary judicial power than that of relieving 
against excessive verdicts, and vfhile the exercise of this power with 
modération and firmness is important, under Oonst. V. S. Amend. 7, pro- 
vidlng that no fact trled by a jury shall be otherwise re-examined in any 
court of the United States than according to the rules of the common 
law, the refusai of the District Court to grant a new trial for excesslve- 

^:::3For other cases see same toplc & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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ness of the verdict In a wife's action for the aliénation of her hiisband's 
affections is not reviewable. 

tEd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947; Dec. Dig. ©=>1004.] 

2. HUSBAND AND WlFE ©=3335 ALIENATION OP AFFECTIONS — INSTRUCTIONS. 

In a wife's action for the aliénation of her husband's affections, défend- 
ant had no reason to complaln of an instruction that such an accusation 
against a woman should be proved by évidence eonvinclng to the minds 
and consciences of the jury. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 112G ; 
Dec. Dig. <S=335.] 

3. Husband and Wife <®=>335 — Aliénation of Affectoons — Instructions. 

In a wife's action for aliénation of her husband's affections, défendant 
had no reason to complain of instructions tUat if défendant enticed plain- 
tiff's husband into sexual intercourse with her, by allurement held out, 
not purposely, but under the influence of passion, actual damages only 
could be recovered, but that, if the sexual association imputed to de- 
fendant and plaintiff's husband was sought by défendant with design to 
Induce the husband to withdraw his affections from his wife and bestow 
them on défendant, plaintiff would be entitled to recover punitive dam- 
ages. 

[Ed. Note. — For other cases, see Husband and Wife, Cent Dig. § 1126; 
Dec. Dig. <g=>335.] 

4. HUSEAND AND WlFE <@=»334 ALIENATION OF AFFECTIONS — DEFENSES. 

In a wife's action for aliénation of her husband's affections, the 
estrangement of the husband from his wife could be taken into considéra- 
tion in mitigation of the damages only, and was not a bar to the recovery 
of either compensatory or punitive damages. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 1125 ; 
Dec. Dig. <S=>334.] 

6. Appeal and Ebror <S=>106T — Haemless Eerob — Eefusal of Instructions. 
In an action for alienating the affections of plaintiff's husband, where 
défendant and the husband denled ail sexual intereourse, while the évi- 
dence for plaintiff, if true, showed beyond doubt deliberate and active 
initiative and co-operation of both parties in the inflictlon of the wrong 
on plaintiff, the error, if any, in refusing to charge that if the entlce- 
ment was on the part of the husband, and not on the part of défendant, 
tbere could be no recovery, was harmless. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4229 ; 
Dec. Dig. <S=3lOti7.] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action by Katherine Osenton against Margaret H. Williamson. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

See, also, 211 Fed. 1023, 12-7 C. C. A. 667. 

W. E. Chilton and A. M. Belcher, both of Charleston, W. Va. (Chil- 
ton, MacCorkle & Chilton, of Charleston, W. Va., S. W. Walker, of 
Martinsburg, W. Va., and Arthur English, of New York City, on the 
briefs), for plaintiff in error. 

Connor Hall and R. G. Linn, both of Charleston, W. Va. (C. Bev- 
erley Broun, of Charleston, W. Va., on the briefs), for défendant in 
error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

®=>For other cases see same topic & KEY-NUMBER in ail Key->Jumbered Digests & Indexes 
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WOODS, Circuit Judge. In this action for the aliénation cf the 
affections of her husband, C. W. Osenton, Katherine Osenton recov- 
ered against Margaret H. Williamson a verdict of $35,000. A mo- 
tion for a new trial was refused. Careful examination of the law 
of the case leads to the conclusion that ail the rulings of the District 
Court were sound. 

[1] In such an action for damages this court cannot review the 
action of the District Court in refusing to grant a new trial for ex- 
cess in the verdict. The provision of the seventh amendment of the 
Constitution that "no fact once tried by a jury shall be otherwise re- 
examinable in any court of the United States, than according to the 
rules of the common law," was held in Parsons v. Bedford, 3 Pet. 
433, 7 L. Ed. 732, to deny to a fédéral appellate court that power. 
N. Y. C. & H. R. R. Co. v. Fraloff, 100 U. S. 24, 25 L. Ed. 531 ; 
Blitz v. United States, 153 U. S. 308, 14 Sup. Ct. 92A, 38 L. Ed. 725. 
There is no more salutary judicial power than that of relieving against 
excessive verdicts. With the changes which modem life has brought, 
the importance of the exercise of the power with modération and firm- 
ness becomes more and more important, especially when it is consid- 
ered that the refusai of the trial court to give relief cannot be re- 
viewed. Large as this verdict is, the motion to reduce by granting a 
new trial nisi was in the discrétion of the District Court and beyond 
the considération of this court. 

[2-4] It would unnecessarily incumber the record to consider in 
détail the assignments of error in the instructions to the jury. The 
charge was to the efïect (1) that an accusation like this against a 
woman should be proved by évidence convincing to the minds and 
consciences of the jury; (2) that if the jury believed from the évi- 
dence the défendant had enticed the husband into sexual intercourse 
with her by allurement held out, not purposely, but under the influ- 
ence of passion, then the plaintiff could recover only actual damages ; 
(3) that if, on the other hand, they believed that the sexual associa- 
tion imputed to the défendant and Osenton by some of the witnesses, 
in her own house and on journeys together, was sought by the de- 
fendant with the design to induce the husband to withdraw his af- 
fections from his wif e, and bestow them on défendant, then the plain- 
tiff would be entitled to recover punitive damages ; (4) that if the 
jury found the plaintiff was entitled to damages, 'and credited the 
évidence of estrangement of Osenton from his wife, this should be 
taken into considération in mitigation of the damages to be awarded. 

The défendant has no reason to complain of the first three of thèse 
propositions. In Tinker v. Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 
48 L. Ed. 754, the Suprême Court referring to a judgment for dam- 
ages in favor of a husband for criminal conversation with his wife 
uses this language: 

"The injury for which It was recovered is one of the grossest whlch ean 
be inflicted upon the husband, and the person who perpétrâtes it knows it is 
an offense of the most aggravated character ; that it is a wrong for which no 
adéquate compensation ean be made, and hence Personal and particular ma- 
lice towards the husband as an individiial need not be shown, for the law 
implies that there must be malice in the very act itself, and we think Con- 
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gress did not inteiid to permit such au injury to be released by a discharge in 

bankruptey." 

We décline to make any distinction between the character of the 
wrong of alienating the affections of the wife from the husband by 
alUiring with habituai criminal intercourse and that of alienating the 
affections of the husband from the wife by like means. The bearing 
of the évidence as to estrangement was properly limited in the charge 
to the subject of mitigation of damages. Estrangement is_obviously 
not a bar to the recovery of either compensatory or punitive damages. 

[5] The charge was a strong and comprehensive statement of ail 
the law of the case. But if it be assumed, as defendant's counsel 
earnestly contended, that their requests more specifically laying down 
the proposition that if the enticement was on the part of Osenton, and 
not on the part of Mrs. Williamson, then there could be no recovery, 
should hâve been'given, the error would be entirely immaterial. Look- 
îng at the case in a practical way, it is clear that the real and sole 
issue was that of the credibility of the witnesses. Osenton and the 
défendant denied ail sexual intercourse, saying that their association 
began and continued in the relation of attorney and cHent and was al- 
together innocent, and defendant's witnesses testified in support of 
their statements. Witnesses for the plaintiff testified, on the other 
hand, to the defendant's keeping a spécial room for Osenton at her 
home adjoining her own room, and to the most brazen intercourse 
between them on his visits, which were very fréquent; to several 
trips taken by Osenton and the défendant together in flaunting défi- 
ance of his marital obligations and the feelings of the plaintiff ; and 
to vulgar indulgence by the défendant of her passion for Osenton on 
their trips. The jury accepted this testimony on plaintiff's behalf as 
true, and it showed, beyond doubt, deliberate and active initiative and 
co-operation of both parties in the infliction of this grievous wrong 
on the plaintiff. If the jury had believed the testimony of Osenton 
and the défendant and their witnesses, then they could not bave found 
any verdict for the plaintiff under the charge; on the other hand, 
the jury's acceptance of the testimony on behalf of the plaintiff re- 
quired at their hands a verdict for both compensatory and punitive 
damages. The sole issue being this broad one of fact, even if there 
had been error in not giving the spécifie instructions requested, it 
would be immaterial. 

Affirmed. 
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BAKER V. BISHOP-BABCOCK-BECKER CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1915.) 

No. 1303. 

1. Bakkruptcy <g=>415 — Application fob Dischabqb— Référence to Refebee 

CE Spécial Masteb— Review. 

On a bankrupt's application for a discharge, the findlngs of a référée 
or spécial master on conflictlng testimony should not be disturbed, unless 
it appears that be bas made a plain mistake, especially in cases involving 
the concealment of assets, where the motive and intent of the bankrupt 
becomes material. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 698-708, 719, 
723, 724, 726, 728 ; Dec. Dig. <S=^15. 

Appeal and review In Bankruptcy cases, see note to In re Bggert, 43 
C. C. A. 9.] 

2. Bankruptcy <s=»408 — Geounds for Refusal of Disciiarge— Concealment 

OF Pkopeety. 

Where a bankrupt's omission from his schedules of furnlture whlch 
cost $50 or $60, and sold for $15, was not wlth any fraudulent intent, 
It waa not ground for denying a discharge ; the key to the room contain- 
ing the furniture having been turned over to the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. <S=>408.] 

Appeal from the District Court of the United States for the Southern 
District of West Virginia, at Bluefield, in bankruptcy; Benjamin F. 
Keller, Judge. 

In the matter of B. F. Baker, bankrupt. From an order sustaining 
objections by the Bishop-Babcock-Becker Company and others to the 
bankrupt's appHcation for a discharge, and denying a discharge, the 
bankrupt appeals. Reversed. 

Joseph M. Sanders and Lucius J. Holland, both of Bluefield, W. Va. 
(Sanders & Crockett, of Bluefield, W. Va., on the brief), for appellant. 

D. E. French, of Bluefield, W. Va., and R. E. Scott, of Richmond, 
Va. (Russell S. Ritz and French & Easley, ail of Bluefield, W. Va., on 
the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge. This is an appeal from an order of the 
United States District Court for the Southern District of West Vir- 
ginia, denying a discharge to the bankrupt, the appellant. The facts 
are briefiy that in October, 1911, the bankrupt and L. A. Jafïee formed 
a copartnership for the purpose of conducting a news and cigar stand 
at the Altamont Hôtel, Bluefield, and also a news, cigar, and soda 
f ountain stand in the L. Kauf man Building, Bluefield ; the latter busi- 
ness being known as the "Idle Hour." The copartnership continued 
a few months only, and in February, 1912, Baker bought out his part- 
ner's interest, and continued business in his own name until the 8th of 
April, 1912, when he filed a voluntary pétition in bankruptcy. The case 
was regularly proceeded with, W. C. PoUock selected as trustée, and 

®=5For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
220 F. — 42 
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on the llth of March, 1913, the bankrupt made his application for 
discharge. 

On the return day of the notice to show cause against the granting 
of the same, certain creditors, the appellees herein, noted their appear- 
ances, and filed spécifications of objection to the granting of the dis- 
charge, whereupon, pursuant to the rules of practice of the district 
(section 1, rule 44, of Rules of Practice of the District Court), the 
matters arising upon said spécifications were referred to H. B. Lee, 
Esq., référée in bankruptcy, as spécial master, to report upon the same. 
Six spécifications of objection were filed, only one of which is nec- 
essary to be set out herein, namely, the first, that the bankrupt — 

"within four months prier to hls adjudication In banlîruptcy, and wliile a 
bankrupt, lie knowingly and fraudulently concealed from the trustée certain 
property, consisting of bedroom furniture, located immediately overliead in 
ttie second floor of the building where he conducted one of hls places of busi- 
ness, which property the said bankrupt used for hls private purposes In pri- 
vate apartments occupied by him, whleh property belonged to hls estate in 
bankruptcy, and Is worth probably the sum of $75, with Intent to hinder, 
delay, and defraud hls creditors." 

The référée and spécial master duly made and filed his report, cer- 
tifying that only the testimony of the bankrupt and that of the trus- 
tée of his estate had been adduced before him, which he caused to 
be taken down stenographically and returned with his report, and 
he found and certified to the court that there was no testimony 
vvhatever to support two of the spécifications of objection, and 
only testimony as to the first charge herein set forth, stated in three 
différent spécifications, and another regarding a certain diamond ring 
set forth in another spécification, and that there was not sufficient évi- 
dence to sustain the objection to the discharge as to either of the four 
spécifications concerning which some testimony was introduced, and 
he recommended accordingly that the bankrupt be granted his dis- 
charge. To this action of the référée and spécial master, the appel- 
lees excepted, and asked that the District Court review and revise 
the same. The case was thereupon duly presented to the District 
Court, and that court on the 21st of May, 1914, entered its order in the 
following language: 

"Ordered, that the report of the said spécial master be and it hereby Is 
in respect of the first spécification of objection, overruled and set aslde ; that 
the said first spécification of objection of the Bishop-Babcock-Becker Company, 
a corporation, a credltor and party In interest herein, be and the same is 
hereby sustained ; that the application for discharge of the said B. F. Baker, 
a bankrupt, be and the same hereby is denied." 

From the action of the District Court this appeal was taken by the 
bankrupt. But two questions are presented for the considération ôf 
this court upon the record, namely, whether or not the lower court 
erred in setting aside the action of the référée and spécial master in 
référence to the first spécification of objection, and in holding that the 
évidence sustained the objection to the discharge, and in refusing the 
same. 

[1, 2] Just what weight should be given to the finding of a référée 
or spécial master upon an application for a discharge, has been the 
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subject of some différence of opinion among the courta; biit we think 
it may fairly be stated that the consensus is that where a référée and 
spécial master's action is based upon conilicting testimony, and he 
heard and saw the witnesses, that his findings ought to be acccpted, 
and not disturbed, unless it appears that he has made a plain mis- 
take; and this is particularly true in cases involving the concealnient 
of assets, where the motive and intent of the bankrupt becomes ma- 
terial. In this class of cases much weight iS necessarily due to the 
conclusions of the tribunal which had the opportunity of seeing and 
observing the manner and deportment of the witnesses whose acts 
were called in question, or of those who may hâve been cognizant of 
the transaction. In re Lafleche (D. C. Vermont) 109 Fed. 307 ; Ohio 
Valley Bank v. Mack, 163 Fed. 155, and cases cited, 89 C. C. A. 605, 24 
L. R. A. (N. S.) 184; In re Wheeler, 165 Fed. 188, 91 C. C. A. 222 
(C. C. A. 7th Circuit) ; Epstein v. Steinfeld, 210 Fed. 236, 127 C. C. A. 
24 (C. C. A. 3d Circuit). In this case we hâve the findings of fact by 
the référée and spécial master, and hâve carefuUy and critically ex- 
amined the testimony; and our conclusion is that he was correct in 
his finding, and that the évidence is entirely insufficient to justtfy a 
refusai of the discharge. 

The objection thereto related especially to the alleged failure to list 
certain bedroom furniture used by the bankrupt and his clerk in a 
room over the store in which he did business, and while it is averred 
that his misconduct in this regard was fraudulent, and with intent to 
conceal property from his creditors, we do not think the testimony 
taken as a whole, or any reasonable inference that can be drawn there- 
from, justifies that conclusion. On the contrary, the circumstances 
support a différent conclusion ; that is, that the small amount of house- 
hold eflfects, that cost only some $50 or $60 and sold for $15, was not 
purposely and with fraudulent intent left out of the schedules. The 
bankrupt's explanation is that he thought it would be included in the 
furniture in the place of business itself, and that he gave to his trustée 
his key to the room in which it was, and called his attention to the 
same. The trustée admits receiving the key, but does not recall having 
had his attention called especially to the property ; but it is quite évi- 
dent from the entire case that what the bankrupt did was not with any 
fraudulent intent, and the mère omission of the articles from his sched- 
ule is not in itself sufRcient to justify the déniai of the" discharge. In 
re Slinglufï (D. C.) 105 Fed. 502. Moreover, the property was partly 
owned by the clerk of the bankrupt, who used the same, which might 
in part explain its omission, aside from the improbability of the bank- 
rupt's attempting in giving his assets, scheduled at a considérable 
amount, to knowingly and purposely commit a fraud which would 
disentitle him to a discharge about so small a matter as that involved 
in the exception. 

It follows from what has been said that the action of the lower court 
should be reversed, at the cost of the appellees. 

Reversed. 
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TALBOT et al. y. INDEPENDENT OEDRR OF OWLS et al. 

(Circuit Court of Appeals, Eighth Circuit. February 25, 1915.) 

No. 4091. 

(Syllabus by the Court.) 

1. COBPORATIONS <ê=^4S — NaME USB OF SiMILAB NAME— iN-TUNCTaON. 

An established voluntary association for religious, fraternal, benevolent, 
or social purposes is entitled to au injunctiou agaiust tlie use by another 
person, association, or by any corporation, of its name or emblem, and of 
any name or emblem so similar to it as to bo liltely to create ci)nfT\sion. 
or to deeeive, or indiice persons to join or treat with the latter as tlie 
former, because 8uch a use of such a name or emiJlem in etïect perpé- 
trâtes a fraud upon the former, and iipon the persons confused or de- 
ceived. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 137 ; Dec. 
Dig. ®=a49.] 

2. Equitt <S=>65 — RiGHT to Relief — Clka.n Hands. 

ïhe principle, "He who cornes into equity must do so with clean hands," 
repels or defeats a coniplaiuant only wheii bis iuiquity cousists of wroug- 
ful conduct in the very aet or transaction which raises the equity Ue 
seeks to enforce. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 185-187; Dec. 
Dig. <S=65.] 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

Suit by John W. Talbot and others against the Independent Order 
of Owls, a corporation, and others. B'rom decree for défendants, plain- 
tift's appeal. Reversed and renianded, with directions to render decree 
for plaintifïs. 

W. J. Roberts, of Keokuk, lowa, for appellants. 
Charles A. Houts, of St. Louis, Mo., amicus curiœ. 
F. M. Ballinger, of Keokuk, lowa, for appellees. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. In November, 1904, John W. Talbot, 
George D. Beroth, and five other persons signed a constitution by 
which they and those who subsequently became members agreed with 
each other to be bound, and organized a voluntary secret ritualistic 
degree association under the name the "Order of Owls." The con- 
stitution provided that the object of the order should be the advance- 
ment of its members socially, morally, intellectually, and otherwise, 
that the governing body of the association should be the "Home Nest," 
which should consist of the organizers thereof and of their succcs- 
sors, elected by the unanimous vote of the survivors to fill any vacancy 
caused. by the death, résignation, or rcmoval of any member; that the 
législative power of the order was vested in the Home Nest sitting 
in January of each year; that the sole executive power of the order 
was vested in the Home Nest when it was in session, and when it 
was not in session in the Suprême Président, who should be elected by 

<S=5For other cases eee same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexe ^ 
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the Home Nest annually; that the subordinate or local bodies of the 
order should be called "Nests," and each of them should pay to the 
Home Nest 10 cents quarterly for each of its members. John W. Tal- 
bot became and has continued to be the Suprême Président of the 
order, whose membership increased until it had about 200,000 mem- 
bers and about 1,500 nests scattered throughout the United States, 
Canada, and the Philippines. In 1907 this order adopted an emblem, 
consisting of a design of three owls, each bearing the letter "O" on 
its breast and sitting side by side on the same rod facing the observer. 
In July, 1911, the Suprême Président revoked the charter of subordi- 
nate nest No. 1227, stationed at Keokuk, lovva. Thereupon F. M. 
Ballinger, one of the défendants, and others, who had been members 
of nest No. 1227, organized a corporation under the laws of lowa 
under the name "Independent Order of Owls" for the same purposes 
as those for which the Order of Owls was organized, adopted the 
same emblem as that of the original order, except that, instead of 
placing an "O" on the breast of each of three owls, it placed the let- 
ters "I. O. O." above the owls and the word "Honesty" below them. 
This new corporation then proceeded to conduct its opérations— to 
solicit and receive members in compétition with the original Order of 
Owls. Talbot and Beroth, as the sole members of the Home Nest of 
the Order of Owls, in their own behalf and in behalf of ail the mem- 
bers of that order, brought this suit in equity against the Independent 
Order of Owls and F. M. Ballinger, to prevent them from using the 
name "Independent Order of Owls," or any name which contains the 
word "Owls," or the emblem that the Independent Order of Owls 
had adopted. At the final hearing the court below rendered a decree 
of dismissal of the complaint, on the grounds that the words Inde- 
pendent Order of Owls so distinguished the défendant corporation 
from the Order of Owls, and the emblem of the former so distin- 
guished it from the emblem of the latter, that the plaintiffa were en- 
titled to no injunction against their use, and that the plaintiffs had 
not come into court with clean hands. 

[1] An established voluntary association for religious, fraternal, 
benevolent, or social purposes is entitled to an injunction against the 
use by another person, association, or corporation of its name or em- 
blem, and of any name or emblem so similar to its as to be likely to 
create confusion, or to deceive or induce persons to join or treat with 
the latter as the former, because such a name or emblem in effect de- 
f rauds the former and the persons so conf used or deceived. McGlynn 
V. Post, 21 Abb. N. C. (N. Y. 1887) 97, 98: Black Rabbit Association 
V. Munday, 21 Abb. N. C. (N. Y. 1887) 99, 103, 104; Creswill v. 
Grand Lodge K. P. of Georgia (1910) 133 Ga. 837, 67 S. E. 188, 190, 
192, 193, 184 Am. St. Rep. 231, 18 Ann. Cas. 453; Society of the 
VVar of 1812 v. Society of the War of 1812 in the State of New 
York, 46 App. Div. 568, 62 N Y. Supp. 355; Benevolent & Protective 
Order of Elks v. Improved Benevolent & Protective Order of Elks of 
the World, 60 Mise. Rep. 223, 111 N. Y. Supp. 1067, 1069; Salva- 
tion Army in United States v. American Salvation Armv (1909) 135 
App. Div. 268, 120 N. Y. Supp. 471, 475, 476; International Com- 
mittee of Young Women's Christian Association v. Young Women's 
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Christian Association of Chicago, 194 111. 194, 62 N. E. 551, 56 L- 
R. A. 888; Benevolent & Protective Order of Elks v. Improved Ben- 
evolent & Protective Order of Elks of the World (1912) 205 N. Y. 
459, 463, 466, 98 N. E. 756, Ann. Cas. 1913E, 639. That this princi- 
ple of equity is just and salutary, and that it should be liberally ap- 
plied and enforced, is self-evident. That the use by the défendants 
below of the name Independent Order of Owls and the emblem ii 
adopted to conduct the opérations of a corporation for the saine pur- 
poses as the purposes for which the Order of Owls had used its name 
and its emblem for years before the junior organization was formed, 
and until its subordinate nests had become 1,500 and its members 
200,000, would be likely to créa te confusion among those interested 
in their opérations, and to deceive and induce strangers to join and 
treat with the junior organization in the belief it was the senior and 
well-known association, is too clear for discussion. The testimony of 
the eyes, when a giance at the two names and the two emblems is 
taken, is a démonstration of this proposition. 

[2] Nor does the évidence which is found in this record upon which 
the défendants rely to defeat the plaintifïs, and to bring this suit un- 
der the ban of the principle, "He who comes into equity must come 
with clean hands," sustain that défense. That principle does not re- 
pel ail sinners from the precincts of courts of equity, nor does it 
disqualify any plaintifï from obtaining fuU relief there who has not 
done iniquity in the very transaction concerning which he complains. 
The wrong which may be invoked to defeat him must hâve an im- 
médiate and necessary relation to the equity for the enforcement of 
which he prays. Dering v. Earl of Winchelsea, 1 Cox, Chan. 318, 
319; Lewis & Nelsen's Appeal, 67 Pa. 153, 166; Bateman v. Farga- 
son (C. C.) 4 Fed. 32, 33; Shaver v. Heller & Merz Co., 108 Fed. 
821, 824, 48 C. C. A. 48, 51, 65 E. R. A. 878; Trice v. Comstock, 
121 Fed. 620, 627, 57 C. C. A. 646, 653, 61 L. R. A. 176; Cunning- 
ham V. Pettigrew, 169 Fed. 335, 344, 94 C. C. A. 457, 466. The eq- 
uity which the plaintiffs are endeavoring to enforce is the prévention 
of the fraudulent use by the défendants and their rival organization 
of a name and an emblem so similar to those of the Order of Owls 
that they are calculated to create confusion between the two organiza- 
tions and to induce strangers to deal with the junior body in the be- 
lief that it is the senior one. The iniquity the défendants seek to 
présent for the purpose of defeating the plaintiffs' recovery has no 
necessary or other relation to that equity. Even if ail the iniquity 
charged were proved, there is no évidence in this record that any of 
it induced or in any way affected the unlawful action of the défend- 
ants in their use of the name or emblem they adopted for the évident 
purpose of appropriating to themselves the réputation and prestige of 
the Order of Owls. That alleged iniquity consisted of claimed Per- 
sonal delinquencies of John W. Talbot in his relations with strangers 
to both organizations and in his relation to the Order of Owls, con- 
cerning which the défendants, a rival organization and its members, 
hâve no warrant to call him or the Order of Owls to account. No 
défense to the plaintiffs' cause of action was established in this case, 
and their title to the relief they sought is clear. 
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Let the decree below be reversed, and let the case be remanded to 
the District Court, with directions to render a decree for the plaintifïs 
for the reHef prayed in their complaint. 



BACON V. GENNETT. 

(Circuit Court of Appeals, Fifth Circuit February 9, 1915.) 

No. 2721. 

COXTETS <g=405 CiBOUIT COUBT OF APPEALS DECISIONS KEVIEWABLE FlNAX- 

iTT or Detekmination. 

In a suit by the United States to require conflicting claimants to land 
sought to be condemned to set up their claims by interpleader, B. and G. 
flled conflicting claims to six lots. Their claiins were tried before a jury, 
resulting in a verdict for B. as to one lot and for G. as to the other flve 
lots, and judgment was entered thereon. A motion by B. for a new trial 
was granted as to one of such five lots. Held, that as the judgment fuUy 
disposed of only five of the lots, leavlng the title to one lot undetermined, 
and as the Circuit Court of Appeals bas no jurisdictlon, except in certain 
exceptional cases, to hear appeals from other than final decrees, the ap- 
peal was prématuré, and should be dlsmissed, slnce the judgment was not 
final, even considering the case between the parties as one at law, while 
the matter was in the nature of an issue out of chancery, as to which the 
verdict and Judgment were advisory only, and required a decree in the 
main case to make them effective. 

[Ed. Note.— For other cases, see Courts, Cent. DIg. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. <S=»405. 

Finality of judgments and decrees for purposes of review, see notes 
to Brush Electric Oo. v. Electric Imp. Co. of San José, 2 0. C. A. 379; 
Central Trust Co. t. Madden, 17 C. C. A. 238; Prescott & A. C. Ry. Co. 
V. Atchlson, T. & S. F. R. Co., 28 0. C. A. 482.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; WiUiam T. Newman, Judge. 

Suit by the United States to require conflicting claimants to land 
sought to be condemned to set up their claims by interpleader. From 
a judgment in favor of N. W. Gennett as to certain lots, Hal H. 
Bacon appeals. Appeal dismissed. 

Arthur Heyman and P. H. Brewster, both of Atlanta, Ga., foi Ap- 
pellant. 

Andrew Bennett, of Franklin, N. C, for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge. The case shows that the United States 
of America instituted its condemnation proceedings to condemn 32,000 
acres of land lying in Fannin, Gilmer, Murray, and other counties 
in the northern part ^f Georgia. An examination of the title to said 
varions tracts of land, including a great many land lots, showed that 
there were possibly hundreds of claimants in many cases having ap- 
parently conflicting interests, whereupon, in aid of said condemnation 
proceeding, a bill was filed by the United States of America on the 

gt=For other cases see same topic & KEY-NUMBER in ail Key-NuraJe' ed Digrests & Indexes 



664 220 FEDERAL RBPOIIÏEU 

equity side of the District Court of the United States for the North- 
ern District of Georgia, making ail of thèse various contîicting claim- 
ants parties, and requiring them to corne into court and set up by in- 
terpleader what, if any, claim they had to thèse respective properties. 
In response to the notice and service in said bill, Hal H. Bacon filed 
a daim to six land lots, to wit, Nos. 78, 104, 114, 145, 180, and 213, 
lying in the Sixth district and First section of Fannin county, Ga. 
N. W. Gennett also filed claim to said land lots Nos. 78, 104, 114, 
145, 180, and 213 in the Sixth district and First section of Fannin 
county, Ga. 

The disputed claims to said respective land lots between said Hal 
H. Bacon and N. W. Gennett were brought to trial before a jury, 
resulting in a verdict of the jury finding lot 114 to be the property 
of Hal H. Bacon, and lots '78, 104, 145, 180, and 213 to be the prop- 
erty of N. W. Gennett. A judgment was entered in accordance with 
this verdict. Counsel for Hal H. Bacon filed a motion for a new trial, 
complaining that said verdict and judgment, finding lots 78, 104, 145, 
180, and 213 to be the property of N. W. Gennett, were contrary to 
law and contrary to the évidence. Said motion for new trial was con- 
tinued until the March term, 1914, of the said court, at which time, 
to wit, on March 31, 1914, the court rendered a judgment grantin^ 
said motion for new trial as to lot 104, and overruling said motion for 
new trial as to lots 180 and 214. Thereupon Bacon petitioned for and 
was allowed an appeal to this court. 

The suit between Bacon and Gennett in the District Court was 
practically an interpleader covering the whole six lots involved, and 
the judgment of the District Court fully disposes of only five of them, 
leaving the title to one lot undetermined. As this court does not hâve 
iurisdiction (save in certain exceptional cases, of which this is not one) 
to hear appeals from other than final decrees, this appeal is prématuré 
and should be dismissed. See Menge v. Warriner, 120 Fed. 816, 57 
C. C. A. 432; Rexford v. Brunswick-Balke-CoUender Co., 228 U. S. 
339, 346, 33 Sup. Ct. 515, 57 L. Ed. 864. 

As against dismissal it was argued that the judgment appealed from 
was final as to five lots in controversy, and that if the appeal should 
be dismissed that judgment could be executed, and it would then 
be too late, after a final decree for appellant, to obtain fuU relief by 
appeal; but we consider that the judgment appealed from covering 
only part of the issues and not disposing of the whole controversy, 
was not final, even considering the case between the parties as one at 
law and on the law side of the court. But the case was one in eq- 
uity, and the verdict of the jury and the judgment thereon — the mat- 
ter being in the nature of "an issue out of chancery" — were not con- 
clusivc, but advisory, having no more effect than a master's report 
confirmed, and required a decree in the main case to be made eflfective. 
And hère we may notice that, if the proceeding before the jury was 
rejlly a trial at law, a writ of error, instead of an appeal, would hâve 
been required to authorize this court to review the same. 

The appeal is dismissed. 
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In re HAGT. 

(Circuit Court of Appeals, Sixth Circuit March 2, 1915.) 

No. 2499. 

1 Eankbuptcy <S=»408 — Geounds fok Refusal of Disohaege — Concealment 
OF Pbopertt. 

A bankrupt claimed to hâve sold an Interest in a partnersliip, for which 
he paid $1,400, to H. for $1,000, and to hâve taken H.'s note in payment, 
and to liave turned the note over to his father-in-law on a, pretendeô 
debt. H. made no inquiry as to the assets, liabilities, or profits, never 
received any profits, and understood that the stock of goods was security 
for his note. The bankrupt agreed that he should not be pushed for pay- 
ment, and this arrangement was understood by the father-in-law. H., 
wishing to be relieved of liability, at the bankrupt's direction transferred 
the interest to the bankrupt's uncle, who gave his note therefor, but 
who made no inquiry as to the condition of the business, and did not 
notify the other partner of the transfer. He expected to surrender the 
business vfhen his note was paid. No notice of the dissolution of the 
partnership was given, and no change was made in the merchant's li- 
cense required by statute. Held, that the faets showed that the trans- 
fers were pretended, and not in good faith, and were mère devices to ob- 
tain the use of the alleged vendee's notes, and that the bankrupt was ail 
the time the owner of the Interest, and hence his intentional and fraudu- 
lent concealment of his ownership of such interest Justified the déniai of 
a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-736. 
759, 762, 763 ; Dec. Dig. (@=>408.] 

2. Bankruptcy <s=>413 — Dischabgk— Cbeditobs Entiiled to Oppose Dis- 

CHAEGE. 

A créditer, whose claim against a bankrupt arose out of a partnership 
with the bankrupt, which was terminated prior to the bankrupt's pre- 
tended sales of his interest In a partnership with a third party, and who 
neither participated in nor had knowledge of such sales, was not estopped 
from objecting to the bankrupt's discharge because of the concealment of 
his interest in the partnership with the third person. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 
725, 727 ; Dec. Dig. ®=»413.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

In the matter of the bankruptcy of O. C. Hagy. From an order 
denying a discharge, the bankrupt appeals. Affirmed. 

F. S. Elgin, of Memphis, Tenn., for appellant. 
W. G. Timberlake, of Jackson, Tenn., and E. W. Ross, of Savannah, 
Tenn., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. The bankrupt's application for a discharge 
was resisted by his principal créditer, Allen, on the ground that the 
bankrupt knowingly and fraudulently concealed from and refused to 
surrender to the trustée in bankruptcy varions items of property, the 

^c::>For other cases see same topic & KEY-NUMBER in aii Key-Numbered Digests & Indexes 
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only one of which that need be considered is a half inteiest in a store 
located at Ramer, Tenn. The District Court approved the reconi- 
mendation of the référée and refused a discharge ; hence this appeal. 

[1] The bankrupt paid $1,400 for his interest in the Ramer store. 
He claims to hâve sold it to one Houston for $1,000, and to hâve taken 
his note for that amount in payment. He turned the note over to his 
father-in-law, N. A. Erwin, to be credited, as he claims, on a debt 
owing by him to Erwin. At the time of the purported sale, no inquiry 
as to the assets, liabilities, or profits of the store was made. Houston 
never asked for or received any profits from the business, or any state- 
ment regarding it, or took any interest therein other than to inquire of 
Kerr, who owned the other half of it, as to hovv the store was doing. 
He understood that he took the stock of goods as security for his note, 
and intended to turn the goods back when his note was surrendered 
to him. He "aimed for somebody else to pay it." The bankrupt agreed 
with him that Erwin should be kept "off" of him and should not push 
him for payment. This arrangement was known to and understood by 
Erwin himself. Subsequently, not wishing to carry the risk of having 
to pay the note, Houston applied to the bankrupt and was told that 
he might relieve himself of liability by transferring his half interest in 
the store to John R. Erwin, a half-uncle of the bankrupt's vvife. This 
was accordingly donc in Mardi, 1909, and Houston received for it the 
note of John R. Erwin for $1,000, and, through the bankrupt, the 
return of his own note for a like amount theretofore held by N. A. 
Erwin. He indorsed the John R. Erwin note, and delivered it to the 
bankrupt, who was to take it to the bank of Hamburg. John R. Erwin 
made no inquiry, at the time the property was transferred to him, as 
to the condition of the business, or as to whether it was profitable or 
not, and did not notify Kerr of the transfer until he was about to tes- 
tify in the bankruptcy proceeding in the latter part of the following 
August. He never paid the note, or any part of it, and expected to 
surrender the business to the bankrupt when his note was paid. The 
bankrupt, subséquent to the alleged sale to Houston, gave no notice 
of a dissolution of his theretofore existing partnership with Kerr ; nor 
did either Houston or John R. Erwin make any change in the mer- 
chants' license required by Shannon's Tennessee Code, c. 9, art. 1, §§ 
973-986, to show who constituted the firm of which they in turn were 
respectively purported members. The référée was warranted in finding 
that, after the alleged purchase of a half interest in the store by 
Houston, the control and management of the same was left largely, if 
not entirely, to the bankrupt. It is quite clear that the bankrupt was 
ail the while the owner of the half interest in question, and that the 
purported transfers were pretended and not in good faith— mère 
devices to obtain the use of the alleged vendees' paper, for which such 
vendees in turn held such half interest as security. The charge of in- 
tentional and fraudulent concealment is abundantly sustained by the 
évidence. 

[2] The bankrupt's indebtedness to Allen arose out of a partner- 
ship between the two which was terminated in 1907, prior to the bank- 
rupt's pretended sales to Houston and John R. Erwin. Allen did not 
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participate in and had no knowledge of either of such sales. He is 
not, therefore estopped from objecting to the bankrupt's discharge. 

In view of the conclusion reached, other questions need not be con- 
sidered. 

The lower court is affirmed. 



THE BERTIIA F. WALKER. 

(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

Nos. 95-97. 

Collision <S=5>74 — Vessel Beeaking from Mooeings — Insufficient Lines. 
Evidence held to sustain findiiigs that the breaking away and consé- 
quent injury of three boats moored in Nevvtown creek in a summer squall 
was caused by being struck by anottier schooner, wliich. broke from lier 
moorings and drifted upon tliem, and also tliat the schooner was in fault 
for not using mooring lines of suiHcient strength. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 104; Dec. Dig. 
©=>74.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thèse causes corne hère upon appeal from decrees of the District 
Court, Southern District of New York, holding the schooner Bertha 
F. Walker solely in fault for a collision between herself and three other 
boats in Newtown creek during a heavy summer squall. The collision 
occurred after the schooner had broken away from her moorings. It 
is disputed whether or not the flotilla, consisting of the three other 
boats, had also broken loose before collision. The condition and suffi- 
ciency of the lines by which the schooner was made fast were also in 
controversy. The opinion of Judge Hand in the trial court is as fol- 
lows : 

There are two questions to be determined in this case: First, whether 
the flotilla broke away before the schooner struck them ; and, second, if 
the schooner broke them from their moorings, whether that accident was 
unavoidable or was due to the faulty mooring of the Walker. 

As to the first, I am satisfled with the llbelant's testimony. Of the libelant's 
wltnesses, McMann, the master of the Helen P., although directly interested, 
impressed ine as a very honest witness. Of Turner and Campbell the less 
I can say the better; they were utterly discredited. Wenburg or Kuee 
did not carry conviction. On the other hand, Clyde Glasman and Bedell, 
who were in a position to see — beiug directly opposite to the flotilla — were 
exceedlngly good witnesses. They told as much as, and no more than, was 
reasonable from one in their position. It is quite impossible to reconcile their 
stories with anything but the fact that it was the schooner which broke 
the flotilla loose. The fact that they speak of the flotilla as on their right hand 
seems to me entirely natural. For the claimants, Maloney, Oolgan, and 
Bosworth, apparently disinterested men, who stood in a place where they 
could observe, ail say that the Walker dld not foui the flotilla until the 
latter was within 230 feet of the bridge. They say that the flotilla was de- 
layed because the Helen P.'s sprit became fouled in a house and .so impeded 
its movement up the s'.ream. That story is certainly not impossible, and 
it is corroborated by Falker, who swore that the flotilla broke loose before 

^=5>For othor cases see saine toplc & KEY-NUMBBR in ail Key-Numbered Digeats & Indexer 
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the Walker. Such disputes are sometimes difficult to détermine, but I 
must say tbat I do not feel that this is one. 

The engine crew did not carry conviction to me, just why I should find It 
bard to say. Had they been uncontradicted I should bave foUowed their 
story, especially wben followed by Falker who made a better sbowing. 
But their testimony was not uncontradicted and Falker was an eleveuth 
bonr witness, produced after I had already Indicated a dccided opinion. 
Taking tbe conflict as it is and even laylng out of considération tbe llbel- 
unt's interested wltnesses, though tbat ougbt In fairuess not to apply to 
McMann — tbe weigbt is decidedly wltb tbe llbelants. It Is suggested tbat 
tbe dépositions of tlie crew of tbe Helen P. may be reconelled wltb the theory 
tbat tbe flotlUa broke adrlft and was fouled by tbe Walker after the llelen 
P. had impaled a bouse, since removed, wltb ber sprit, I do not at ail agrée 
wltb any such reconcllenient, for It seems to me perfectly apparent tbat tbe 
crew ineant to say tbat tbe dredge bad not moved wben tbe Walker struck 
ber. There is, to be sure, considérable vagueness in tbat testimony, but It 
does not serve to help me to believe the story of tbe engine crew, but rather 
tbe eontrary. Tbat story seems to me to be made ratber to fit into tbose 
ambiguitles in the testimony of the crew of the llelen P. which was acces- 
sible before tbe trial. In so far as such an agreement Is shown, it does not 
help to remove tbe Impression which I got at tbe time. At least I bave 
no trouble whatever In chooslng the libelant's story upon tbis brandi of tbe 
case. 

The case therefore résolves itself Into tbat of a movlng vessel strlkiug and 
foullng a moored vessel, and Mr. Goodrleb quite frankly concèdes tbat In 
thls situation the burden Is upon him to show blmself f ree from fault. What. 
tben, are the facts? Tbat tbe Walker, altbough tboroughly moored so far 
as coneerned the numberj of ber ropes and tbe method of lasbing, was blowu 
adrift in a squall- of no greater violence tbau is to be expected after a 
very bot and sultry day, say once a summer, or once in two summers. Such 
squalls are no doubt unusual, but are certalnly not out of any expeetatlon 
In tbe harbor during the sum'mer. Hardly a season passes witbout damage 
to the smaller shipplng belng caused by heavy squalls, nor was the wind 
record abnormally hlgb in tbe case of this one. Thls was not a case llke tbe 
great storm of February 22, 1912, or tbat in the early days of tbis year 
wben the gale rose to over 90 miles an hour. Tbe maximum velocity was 
58 miles which is very différent. Besides, the schooner was not In an un- 
usually exposed place ; Indeed, I think, I may say tbat sbe probably had some 
shelter from the buildings near at hand. 

Under thèse clrcumstances, It is hardly possible to say that the accident 
was Inévitable. It really speaks for Itself. Had tbe vessel been properly 
moored, sbe could not hâve broken away under the clrcumstances. If I 
look for an explanatlon, it seems to me that the character of the rope shows 
pretty clearly what was the reason. There was presented before me both 
the Golden Rod's towing hawser and this rope itself. It is true tbat 2.^,4 
years bave elapsed in tbe case of each slnce tbe date of the accident, but 
the condition to-day of eacb is quite différent. It is very easy, merely by 
twistlng the hawser of tbe Walker, to burst out its rotten strands. It is 
indeed true that the ropes were orlglnally of différent grades, and tbat 
there is a conflict in the testimony as to whether It is customary to employ 
boit Unes, sueb as tugs use, for fast Unes in scbooncrs. That dispute I do 
not feel called upon to détermine, for it Is quite clear tbat the clalmant la 
In this position: If it be customary to employ for fasts rope of tbe charac- 
ter which he used, it Is at least necessary that it should be watched, so 
that it may be able to witbstand such strains as are wltbin reasonable ex- 
pectation. Tbis rope was at least six or seven months old; at the présent 
time it is rotten, and the only expert testimony on its condition at the time 
It was Injured — testimony which is apparently dislnterested— Is to the elïect 
that it was tben rotten. Moreover, why, wltb tbe burden upon him, does 
not the clalmant make some proof? Claim was made almost at once for tbe 
damage whlle ail tbe évidence was at band. Then dislnterested testimony 
vt'as possible, and the ropes could be saved for tbe trial; but not a single 
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pièce of thèse Unes was oflfered in évidence. Tliis, in view of the nature of 
the issue, Is certainly a very slgniflcant considération, at least wlien the 
burden is on the claimant In such a case the best proof of the condition 
of the rope is the rope Itself, and the only spécimen we bave was and is 
In unfit condition. Can. the claimant complain that I should judge from that 
pièce, when ail the means of correcting any error lay, and for aught we 
know still lie in his hands? 

The usual decree of référence will tberefore pass in favor of the libelant. 

H. W. Goodrich, of New York City, for appellant. 
Peter Alexander, of New York City, for the Golden Rod. 
W. J. Martin, of New York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Thèse causes présent only two questions, both 
whoUy of fact, on testimony sharply conflicting and manifestly irrecon- 
cilable. We hâve carefully examined the whole testimony, and do not 
find in it sufficient to justify a reversai of the findings, on thèse two 
questions, of the District Judge, who saw, heard, and himself questioned 
the witnesses. Discussion of the évidence seems superfluous ; it would 
contribute nothing illuminative of adnniralty law or practice. 

The decrees are affirmed, with interest and costs. 



TWENTIETH CENTUKY MOTOR CAR & SUPPLT CO. v. HOLCOMB CO. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 49. 

1. Patents <S=>e6 — Anticipation — Peioe Patent. 

A patent granted and published is a part of the prior art with respect 
to another patent not applied for until afterward, although the patentée 
in the first patent was a foreigner. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 79, 81 ; Dec. Dig. 
<S=66.] 

2. Patents <S=>36 — Date of Invention — Evidence. 

A mère statement, printed at the head of an application for a patent, 
that the original application was flled at a prior date, cannot be consld- 
ered as évidence to carry the date of invention back to the time stated. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 40; Dec. Dig. 
<©=>36.] 

8. Patents <®:=>328 — Validitt and Infeingement — Wind-Shield ïob Motor 
Cabs. 

The Williams patent. No. 1,011,892, for a wind-shield for vehicles, heia 
not for a useful invention, and also," as limited by the prior art, not in- 
fringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

On appeal from a decree of the District Court for the District of 
Connecticut dismissing the bill in an action based on letters patent No. 
1,011,892 granted to Martin L. Williams December 12, 1911, for an 
improvement in wind-guards for vehicles. The original application 
was filed February 11, 1908, but was divided and the présent applica- 
tion was filed November 21, 1908. 

C=>Far other eases aee same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Patents to Tolman, Bertram & Lamoreaux, Sprague and Holbrook 
liave been introduced in the record improperly, as they are ail subsé- 
quent to November 21, 1908, the filing date of Williams' application 
now under considération. Why the record is incumbered with such 
irrelevant matter has not been explained. 

The décision of the District Court is reported in 208 Fed. 155. 

Albert H. Graves and Frank L. Belknap, both of Chicago, 111., for 
appellant. 

Ward Church and Harrison Hewitt, both of New Haven, Conn., for 
appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The patent is for an improvement in wind- 
shields for use, principally, in motor cars. It relates to that type of 
collapsible wind-shields in which the upper sash is adapted to be low- 
ered or folded over the lower one when not in use. In the early his- 
tory of the art the wind-shield consisted of a single glass so mounted 
that it shielded the chauffeur and the occupants of the car and when 
not needed for that purpose could be turned down over the hood of 
the car. The difficulty with this arrangement was that when the glass 
became blurred by rain or fog so that the chauffeur could not see 
ahead, the entire shield had to be lowered or else the occupants of the 
car were subjected to the danger of collision with an approaching car 
or other obstacle on the road. The difficulty was obviated, to a great 
extent, by dividing the shield into two sections, on a Une a little below 
the chauiïeur's range of vision, and turning down the upper section 
out of the way. This arrangement was not entirely satisfactory for 
two reasons — when the movable section was up it prevented the free 
circulation of air, and, when covered with mist, it was impossible to 
see ahead. When the upper section was turned down there was prac- 
tically little protection for the occupants of the car from rain, dust 
and the rush of the air, especially when proceeding at high speed. 

Williams undertook to improve upon thèse conditions by providing 
an upper sash which may be lowered as in the previous structures, and 
also may be shifted to an intermediate position to permit the chauffeur 
to see the road ahead through the space left between the two sections, 
which the trial judge found not to exceed three inches. The com- 
plainant's structure is sufficiently described by the third claim, which 
is as f ollows : 

"S. A wind-guard for vebicles comprislng an upright lower sasb, bracket 
supports connected with the upper portion of said sash at each side there- 
of, and extending laterally therefrom, an upper sash, links connected to the 
sides of the upper sash and to the respective bracket supports at points re- 
mote from the lower sash, said hrackets supporting the lower edge of said 
upper sash in tllted relation to the lower sash with its lower edge offset 
and spaced away from the upper edge of said lower sash, and means for 
locklng the lower edge of said upper sash in either its alined or tilted po- 
sition." 

The novel feature which, it is alleged, distinguishes the Williams 
structure from the prior art is the arrangement by which the upper 
portion is so tilted as to afford protection to the inmates of the car in 
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case of rain, snow or fog and at the same time to permit the driver to 
see the road ahead. It is unnecessary to discuss ail of the patents 
properly in évidence. The patent to Lingley of June 16, 1908 — ap- 
plication filed May 6, 1907 — discloses the alleged novel feature of the 
Williams patent, although the diifficulties are remedied in a slightly dif- 
férent manner. hingley says: 

"Weather screens as at présent constructed are formed of two frames 
pivotally and concentrlcally connected together and each carrying a sheet 
of glass, there necessarlly belng a space or crack between the two fraïues 
or sheets of glass at the joint which admits a considérable draft and also 
rarn in the case of wet weather and this is the case whether the upper part 
of the screen is arranged either In a vertical or inclined position. 

"Now the objecta of the présent invention are to remedy thèse defects 
and also to provide means whereby perfect protection from the weather will 
be aftorded in any position of the screen while in certain positions a clear 
View of the road wUl be left between the screens and whlch is of great 
importance in wet weather when the screens are more or less opaque. 

• *•*•*«*** 

"The parts may be so set that a clear space is left between the top of 
the lower part of the screen 6 and the bottom of the upper part 8 thereof as 
shown by the full Unes in Flg. 14 so as to give a clear view of the road 
more especially in rainy weather when the screen is more or less obscured 
but generally the glass of the upper part 8 of the screen overlaps the lower 
part 6" thereof so that weather, that is rain or the like, is effectually ex- 
cluded and in certain positions such as that shown at Flg. 4, draft Is also 
largely prevented." 

[1] It is true that Lingley is, as stated in his description, a Brit- 
ish subject, but he bas been granted a patent by the United States ap- 
plied for May 6, 1907, and granted June 16, 1908, 5 months before the 
Williams application was filed and 3Vè years before the Williams pat- 
ent was granted. We know of no reason why this patent should not be 
considered. It was actually published and part of the prior art vi'hen 
Williams filed the application on November 21, 1908, upon which the 
patent in suit was granted. We do not consider this ruling in conflict 
with our décision in Vacuum Co. v. Dunn, 209 Fed. 219, 126 C. C. A. 
313. In that case the Schiedt patent which was held not to be a part of 
the prior art was not patented or published prior to the date of the 
L,ocke-Dunn application. 

[2] We hâve selected the Lingley patent as showing perhaps more 
clearly than any other the mechanism for producing the opening 
through which the road may be seen when the glass is obscured by 
rain or mist. The same thing, substantially, is shown in the British 
patent to Bill which was applied for May 7, 1906, and accepted De- 
cember 6, 1906. We do not see how the date of the Williams inven- 
tion can be found to be February 11, 1908, because of a statement 
printed at the head of the spécification : "Original application filed Feb- 
ruary 11, 1908." That application is not in évidence, we do not know 
what it contains and it would establish a new rule in patent litigation 
if the date of invention may be fixed by a mère statement printed at 
the top of the application but not a part thereof. 

[3] It is not entirely clear what space is left in the Williams struc- 
ture through which the driver may look when the upper and lower 
giasses are obscured by fog or rain. The court below finds that when 
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the upper glass is swung into position away from the lower glass, the 
horizontal distance between them cannot exceed three inches. What 
the perpendicular distance, through which the chauffeur must look in 
order to see the road, would be is net stated but, manifestly, it must 
be much less than three inches. To rely upon such a narrow opening 
through which to view the road ahead seems to us a highly danger- 
ous expédient. When it is remembered that cars moving at the rate of 
25 miles an hour which is not generally considered excessive, are ap- 
proaching each other at the rate of 50 miles an hour, it seems plain that 
if the drivers reHed upon thèse narrow perpendicular openings they 
would be in the jaws of collision before they knew of each other's ap- 
proach. A shield which does not enable the driver, going at the ordi- 
nary rate of speed to detect obstacles, moving and stationary, in time 
to prevent collision may be new, but it can hardly be called useful. 
The proof on this branch of the case is not as clear and definite as it 
might be but we are convinced that the structure shown in the descrip- 
tion and drawings might become a dangerous one when vision through 
the glass is totally obscured and the chauffeur must rely solely upon the 
narrow opening between the top of the lower glass and the bottom of 
the upper glass. 

Judge Martin found that the Williams patent was not for a useful 
invention and that its claims must be narrowly construed in view of 
the prior art. As so construed he held that they were not infringed. 
As we agrée with him in thèse conclusions, the decree is affîrmed with 
costs. 



McKEE GLASS CO. étal. v. LIBBET GLASS 00. 

(Circuit Court of Appeals, Thlrd Circuit. Febiuary 9, 1915. Rehearing De- 

nied March 2, 1915.) 

No. 1893. 

Patents <&=>286 — License — Suit by Lioensee. 

A license under a patent construed, and tlie right of tlie llcensee to 
maintain a suit to protect its rlghts thereunder determlned. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 453-456; Dec. 
Dig. <®=»286.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Libbey Glass Company against the McKee Glass 
Company and the H. C. Fry Glass Company. Decree for complainant, 
and défendants appeal. Affirmed. 

For opinion below, see 216 Fed. 172. 

Geo. E. Reynolds and Robert D. Totten, both of Pittsburgh, Pa., for 
appellants. 

Otto R. Barnett, of Chicago, 111., and Thomas Patterson, of Pitts- 
burgh, Pa., for appellee. 

Before HUNT, McPHERSON, and WOOLLEY, Circuit Judges. 

^=^Por other cases see same topic & KEY-NUMBER ia ail Kcy-Numbered Digests & ludescb 
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PER CURIAM. We hâve made a very careful examination of the 
record in this case, and believe that the opinion of the District Court 
sufficiently covers each and every phase presented for considération. 
We therefore adopt the opinion of the District Court, and affirm the 
decree appealed from. 



ENGINBER CO. v. BLAISDBLL OANADT CO. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 175. 

Patents ®=>294 — Suit fob Infeingement — Prelminaet Injunction. 

The granting of a preliminary injunction against infringement of a 
patent was within the discrétion of the court, where the défendant, al- 
though denying présent infringement, admitted the making and selling of 
articles which were adjudged to infringe in a suit against a user. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 473; Dec. Dig. 
<S=>294.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon an appeal from an order of the Dis- 
trict Court, Southern District of New York, granting a preUminary in- 
junction. The suit is for alleged infringement of United States let- 
ters patent No. 817,438 and No. 826,349, for method of régulation of 
furnaces. 

G. W. Case, Jr., of New York City, for appellant. 
J. Edgar Bull, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Complainant brought suit for infringe- 
ment of thèse same patents against the Hôtel Astor, which was the 
user of a particular furnace regulator, which it was alleged infringed 
the patent. That suit was defended by the défendant in this suit, 
which makes devices which complainant contends infringe its patent. 
In the suit against the Hôtel Astor infringement was found, and de- 
cree on final hearing was entered in favor of complainant. 

Upon the hearing of motion for preliminary injunction in the suit 
at bar an affidavit filed in support asserts that défendant is offering 
for sale the same System and apparatus that was found to infringe in 
the Hôtel Astor suit. An affidavit in answer to this charge made by 
defendant's président dénies that it is ofifering to and installing for its 
customers the same System and apparatus, and allèges that defendant's 
présent apparatus difïers materially from the apparatus installed in 
the Hôtel Astor. This affidavit, however, admits that it was thiâ 
défendant which installed the apparatus in the Hôtel Astor. That 
being so, an act of infringement stood conceded on the record, and it 
was not an abuse of discrétion for the District Judge to grant pre- 
liminary injunction. The circumstance that défendant is now mak- 

^ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numhered Digests & Inde.xe' 
220 F.— 43 
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ing and selling devices so différent from the one which it admitted 
it installed that they do not inf ringe is immaterial. If they do not in- 
fringe, the injunction will not cover them. 
The order is affirmed, with costs of appeal. 



WOERHBIDE v. H. W. JOHNS-MANVILLB CO. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 107. 

Patents i®=>328 — Validitt and Infeingbment — Cleat tob Secubing Prk- 
pabbd rooiung. 

The Woerheide patent, No. 973,902, for a cleat for seeuring prepared 
roofing, held valid and infringed. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

On appeal from an interlocutory decree entered in the District Court 
for the Southern District of New York finding valid and infringed 
claims 2, 3, and 4 of letters patent No. 973,902, granted to the complain- 
ant, William H. Woerheide, for a cleat for seeuring prepared roofing. 
The décision of the District Court is reported in 215 Fed. 604. 

Odin Roberts, of Boston, Mass., and A. Parker Smith, of New 
York City, for appellant. 

Henry N. Paul, Jr., and Jos. C. Fraley, both of Philadelphia, Pa., 
and Charles S. Champion, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Prior to the Woerheide invention the roofing ma- 
terial in question had been fastened to the roof with large-headed nails, 
or nails and cernent, used in connection with round caps of métal 
through which the nails were driven, forcing the caps down upon the 
roofing sheets. Thèse methods were not satisfactory ; they did not 
bind the seam continuously ; they produced buckling, tore the roofing 
fabric, and, in gênerai, produced an unsatisfactory and leaky roof. 
AU of thèse objections and defects were remedied in a simple, but com- 
plète, manner by the transversely arched cleat of the patent. As seen 
at the présent time the introduction of this device seems an obvious 
thing to do ; but the fact that roofs were made and fastened with the 
broad-headed nails and tin caps, and were continually leaking and get- 
ting ont of order, shows quite conclusively that the remedy, though 
greatly needed, was not obvious. When the Woerheide cleat appeared, 
it was generally recognized as accomplishing the desired resuit. We 
think that the defendant's cleat is clearly an infringement, appropriat- 
ing ail the valuable features of the Woerheide invention. It is unneces- 
sary to add further to the opinion of Judge Mayer, which covers ail the 
points in controversy and disposes of them correctly. 

The decree is affirmed. 

®=3For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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BISHOP-BABCOCK-BECKBR CO. v. ARNHOLT & SCHaEPBE 
BRBWING CO. 

(Bistrict Court, E. D. Pennsylvania. February 6, 1915.) 

No. 543. 

1, Patents <®=>312 — Suit foe Infeingement— Evidejîce or Invention. 

Where the question oî Inveution is in issue in an inf ringement suit, and 
was also in Issue in interférence proceedings in the Patent Office before 
the patent was granted, the record in such proceedings is admissible for 
the purpose of shovving what the Patent Office had under considération, 
and augmenting the presumption of Invention arising from the allow- 
ance of the patent 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. ©=5312.] 

2. Patents <S=:»328 — Validitt and Infbingement — Botti^ Filling Machine. 

The Champ patent, No. 956,285, for a bottle fllling machine for fllllng 
béer bottles, commercially known as a rotary, automatic air lift, counter 
pressure, bottle filling machine. In which the bottles are automatically 
lifted to a connection with the fllling tubes, held against a sealing head 
while being filled, and again lowered by a compressed air mechanism, 
was not anticipated, covers a true combination, and discloses patentable 
invention; also held infringed. 

In Equity. Suit by the Bishop-Babcock-Becker Company against the 
Amholt & Schaefer Brewing Company. On final hearing. Decree for 
complainant. 

Jesse B. Fay and John F. Oberlin, both of Cleveland, Ohîo, and Fen- 
ton & Blount, of Philadelphia, Pa. (Robert M. See, of Cleveland, Ohio, 
on the brief), for plaintifï. 

Flanders, Bottum, Fawsett & Bottum, of Milwaukee, Wis., and Fra- 
ley & Paul, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The bill charges infringement of let- 
ters patent No. 956,285, for a bottle fiUing machine, issued April 26, 
1910, to the complainant, as assignée of Joseph H. Champ, and prays 
for an injunction and accounting. The défendant of record is using 
at its brewery in Philadelphia two bottle filling machines which are al- 
leged to embody the mechanism set forth in the claims in issue of the 
Champ patent. The suit is defended by Henes & Keller Company, a 
copartnership, of Menominee, Mich., which manufactures and sells 
the machines which are alleged to infringe, 

Claim 1 of the patent, which may be regarded as fairly illustrative 
of ail the claims, reads : 

"In a bottle filling machine, the combination of a rotatable uprlght shaft, 
a tank carried by said shaft, a séries of bottle fllling valves connected to said 
tank, a séries of fluid pressure bottle lifts carried by said shaft, and means 
for automatically operating said bottle lifts by said fluid pressure during the 
rotation of the shaft." 

The complainant's and the defendant's machines are both used and 
adapted for use in filling bottles with béer. L,eaving out of consid- 
ération, as unessential to the considération of the case, various me- 

®=3For other cases see same topic & KEY-NUMBBB In ail Key-Numbered Digests & Indexes 
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chanical appliances, which are described in détail and at great lengtli 
by the experts, the machine of the complainant, as well as that of the 
défendant, consists of a rotatable upright shaft supporting a tank to 
which the béer, charged with carbonic acid gas, is conveyed, and above 
the level of the béer in the tank compressed air is conveyed to prcvetit 
the escape of the gas from the béer while in the tank. A séries of bot- 
tle fiUing valves are connected to the tank and to tubes through which 
the béer flows when the bottles are in place for filling. The rcvolvine,- 
shaft also carries a séries of bottle lifts operated by air pressure foi- 
lifting the bottles, so that as the bottle is rising the filling tubes are in- 
serted into the necks of the bottles and reach a point near the bottom 
of the bottles. The air lifts hold the mouth of the bottle against a seal- 
ing device, and by means of the valves the compressed air in the béer 
tank is introduced into the bottles before the flow of béer begins. 
When the pressure of the compressed air is the same in the bottle as 
in the béer tank, the béer is allowed to flow into the bottle. By this 
means the béer flows gently into the bottom of the bottle without the 
escape of the gas and conséquent foaming of the béer, and by au- 
tomatic action incident to the révolution of the shaft the valves are 
closed. When the bottle is filled, the flow of béer is shut off, and the 
bottle lowered from around the filhng tube, making way for the next 
bottle on the next air lift. 

The means for filling bottles from a tank containing béer and com- 
pressed air, mounted upon a rotatable shaft and the introduction of 
compressed air into the bottles from the tank prior to the introduction 
of the béer, in order to prevent escape of the gas and conséquent foam- 
ing of the béer and flatness after bottling, are common to what is known 
as rotary, counter pressure, bottle filling machines, are not new, and 
are features of defendant's patent, No. 655,443, of August 7, 1900, to 
Keller. The claims in suit are for a.combination of the actual filling 
mechanism with the automatic air lift operating during and by means 
of the rotation of the shaft. The machine claimed to be embodied in 
the Champ invention and in defendant's construction constitutes what 
is commercially known as a rotary, automatic air lift, counter pres- 
sure, bottle filling machine. The advantage of the air lift in this com- 
bination over the old means of raising the bottle and pressing it against 
the sealing head is claimed to resuit from the gentle action of com- 
pressed air as a means of operating the lifts. Shock or violence in the 
handling of béer causes the gas to be released from the liquid, causing 
foaming and flatness, and such action as will avoid turbulence is em- 
inently désirable in filling and handling béer in bottles. 

The invention is claimed to be an improvement over counter pres- 
sure filling machines, in which the bottles are lifted to, held in, and 
lowered from filling position by the mechanical action of a cam dur- 
ing the rotation of the machine, in the results accomplished by its 
gentle action during the process of filling, its capacity for accommoda- 
tion to bottles of varions sizes, economy of power, and the absence 
of the strain upon the shaft and wearing parts of the machine during 
rotation, which had been caused by the harsh action and heavy pres- 
sure of the previously used c^m lift. 
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It is conceded that the defendant's machine was not manufactured 
and sold prior to the filing of the Champ application, but was manu- 
factured and sold prior to the issue of the Champ patent. 

The défenses set up are noninfringement, upon the ground that the 
defendant's machine is constructed upon the principle of the Keller 
patent, No. 655,443, patented August 7, 1900, prior to Champ's al- 
îeged invention of the machine of the patent in suit, and more than 
two years prior to Champ's application for the patent in suit, in com- 
bination with compressed air clamps, which are alleged to bè clamps 
of gênerai application, and to hâve no other function in the filling of 
bottles than the function of clamps either in the defendant's machine 
or in the machine of the Champ patent; and invalidity of the claims 
sued on, because the éléments of the claims constitute mère aggrega- 
tion, as distinguished from a patentable combination, and because they 
are completely anticipated by the prior art pleaded and proved by the 
défendant. 

[1] Before considering the case upon the merits, disposition will be 
made of a preliminary motion of the défendant to strike out the ex- 
hibits offered in évidence by the complainant, consisting of Bastian 
patent, No. 1,000,971, and the Patent Office and the Court of Appeals 
record in interférence No. 25,958, on the ground that they are incom- 
pétent, irrelevant, and immaterial items of évidence to either prove 
or disprove any issue in this cause. The défendant, during the taking 
of proofs, introduced in évidence the file wrapper and contents of the 
Champ patent, No. 956,285, which is the patent in suit. There is no 
dispute as to the materiality of the file wrapper to show the Patent 
Office hi.story of the application, as bearing upon the validity and scope 
of the patent in suit. 

During the pendency of the application for a patent, it was in inter- 
férence with the Bastian patent above referred to, and the exhibits of 
the interférence proceedings are ofifered in évidence for the purpose of 
showing what considération the Patent Office gave to the questions of 
invention and patentability before the patent in suit was granted. Their 
admissibility for the purpose of augmenting the presumption of validity 
arising from the allowance by the Patent Office after a serions con- 
test, which must hâve developed the characteristics of the patent and 
brought them pointedly into view, has been sustained in a number of 
cases. Milner Seating'Co. v. Yesbera (C. C. A., 6th Cir.) 111 Fed. 386, 
49 C. C. A. 397; Western Electric Co. v. Williams-Abbott Electric 
Co. (C. C.) 83 Fed. 842; Westinghouse Electric & Mfg. Co. v. Stanley 
Instrument Co. (C. C. A., Ist Cir.) 133 Fed. 167, 68 C. C. A. 523. 

The défendant objects to the admissibility of this évidence, under the 
authority of the opinion of the Circuit Court of Appeals for this cir- 
cuit in Elliott & Co. V. Youngstown Car Mfg. Co., 181 Fed. 345, 104 
C. C. A. 175. The record of the interférence proceedings, however, 
was not ruled out in that case as évidence to show what was under con- 
sidération by the Patent Office, but upon the ground that in the inter- 
férence proceedings in that case the scope of the invention was not in- 
volved, and the only question there was one of priority between the 
two contestants. In the interférence in the présent case the issue of 
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invention of the patented machine was raised by motion upon the part 
of Bastian to dissolve the interférence on the ground of lack of in- 
vention. In considering that motion, the Patent Office tribunals con- 
sidered many prior patents which included two of those presented by 
the présent défendant, and also other patents which the complainant 
claims are substantially similar to others which the défendant has 
hère presented, which do not appear in the file wrapper. 

For the purpose, therefore, of determining what the Patent Office 
had under considération before the patent was granted, the interférence 
proceedings are admissible under the authorities above cited, and the 
motion to strike out is denied. 

[2] In support of the défense of noninfringement, it is urged that 
the defendant's machine is constructed in accordance with Keller 
patent. No. 655,443, with mechanical power substituted for manual 
power for revolving the machine, and with automatic compressed air 
clamps substituted for the manually operated spring and cam clamps 
of the machine of the Keller patent. It cannot be questioned that the 
defendant's machine, in its important functional parts and gênerai 
principles of opération, corresponds closely with the machine of the 
Keller patent. It comprises a rotatable becr tank mounted upon an 
upright shaft. It is a counter pressure machine, and is provided with 
movable siphon tubes for transferring the béer from the tank to the 
bottles (in this immaterial respect differing from the complainant's 
machine in which the béer flows by gravity from the bottom of the 
tank into the bottle), fiUing heads, air and béer valves, mechanism for 
supplying the tank with béer and compressed air, for keeping the béer 
level in the tank at the right height and the compressed air pressure 
constant, ail as in the Keller patent. 

It differs from the machine of the Keller patent in the application of 
power for revolving the machine and the substitution of what is des- 
ignated by the défendant as automatic compressed air clamps for the 
spécifie form of spring and cam clamps illustrated and described by 
that patent. Thèse so-called automatic compressed air clamps consist 
of cylinders with pistons therein, and the compressed air is admitted 
below the pistons to clamp the bottles, and is exhausted from the 
cyHnders to unclamp the bottles. The compressed air supply to the 
cylinders and the exhaust from the cylinders is automatically efïected 
by and during the révolution of the machine. An examination of the 
construction and opération of thèse air operated pistons demonstrates 
that they are more than compressed air clamps, and more than mère 
substitutions for the clamps in the Keller machine. The clamp in the 
Keller machine is provided with jaws which firmly grasp the neck of 
the bottle, and a spring and cam mechanism pushes it tightly against 
the sealing head. Assuming that a compressed air clamp may be a 
mechanical substitute for the Keller spring and cam clamps, the com- 
pressed air mechanism of defendant's machine has other functions than 
those of a clamp. It automatically lifts the bottle to its filling position 
and lowers it when filled, in addition to its action in pushing and hold- 
ing the bottle tightly against the filling head, accomplishing results 
which are not possible to nor présent in the Keller clamp. 
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The défendant contends that the application of power to the machine 
of the Keller patent. No. 655,443, and the substitution of the so-called 
automatic conipressed air clamps, is utterly without function, effect, 
or co-action with the bottle filling functions of the machine ; that thèse 
changes hâve to do only with the bottle handling, and not with the 
bottle filling, and that this method of handling bottles and similar ré- 
ceptacles was old more than two years before Champ made his applica- 
tion for the patent in suit. If, in the defendant's machine, there is no 
union of function, effect, or action between the bottle filling and the 
bottle handling, the question arises, Where does one end and the other 
begin? The handling by means of the automatic air lifts is a useful 
and essential part of bottle filling. If the use of the automatic air 
lift device contributes to successful completion of the opération of 
filling, and its resuit is to render the bottled béer a better and more 
merchantable article, and this resuit is accomplished by a continuons 
opération in one machine in which the air lift acts before, at the time 
of, and after the flow of the béer filling the bottle, there must be a 
joinder of function, effect, and action between the parts of the combina- 
tion, and the air lift is an essential feature of the filling machine. The 
defendant's machine substantially reproduces in its construction and 
opération the complainant's machine, and infringement follows if 
the complainant's claims cover a patentable combination, and not a 
mère aggregation of old mechanical éléments known in the prior art. 

The défendant offered in évidence the Christie patent, No. 603,874, 
as a complète anticipation of the claims sued upon, and as évidence 
that it, in connection with the German patent to Boldt and Vogcl, 
No. 90,615, would suggest to a mechanic skilled in the art the com- 
plainant's device. Thèse patents were considered by the Patent Of- 
fice in the interférence proceeding, and I can see no reason, giving due 
weight to defendant's évidence and contentions, to differ from the 
conclusions stated by the examinera in chief in that proceeding, as 
follows : 

"Christie's device, in the first place, is from an entlrely nonanalogous art. 
The device is an apparatus for testing tin caus to détermine whether or not 
they are free from defects. It comprises a rotating table having thereon a 
séries of devices onto whlch the cans are fed from a chute K' in a horizontal 
position! onto four lugs fc (Figure 3). Two of thèse lugs are carrled on a 
part fixed to the table and the other two are carried on a movable clamping 
head C* ; this clamping head being pushed up by a pneumatically actuated 
piston. When so clamped air under pressure is admitted, the device contain- 
ing a slght apparatus shown in Figures 2 and 4 for determining whether or 
not the can is tight. The can is not fiUed with liquid of any kind, much less 
with a liquid charged with carbonic acid gas. The devices are not located 
in a position in which liquid could be inserted into the can, nor are the caus 
raiseâ and lowered by pneumatlc pressure. The only suggestion that we can 
find is of an arrangement of valve mechanism on a rotating table which will 
operate in succession a séries of pneumatic cylinders. Placing the Colby and 
the Christie patents slde by side, and assuming that one familiar with the 
bottling art knew of both, we fail to see how even the idea of using pneumatic 
cylinders for raising and lowerlng the bottling devices would be suggested. 
Nor would the addition to this group of patents of the Gennan patent suggest 
the devices elaimed. In the German patent the bottle carrying device is 
raised by a spring, and is held up, but not raised, by pneumatic pressure." 
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The United States Macdonnell patent, No. 211,413, and^the Mac- 
donnell British patent. No. 3,902, are also cited by the dcfendant. 
Thèse patents are for substantially the same machine. This is not 
even a counter pressure machine, in which a heavy air pressure is 
maintained in the Uquid tank and bottle to counteract the tendency 
of gas in the hquid to escape, and it bas no bottle lift to raise the 
bottle into sealing contact with the coUar above the filling tube. Ttie 
positioning of the filling tube in the bottle is not accomplished by 
lifting the bottle, but by lowering the filling tube into the bottle, and 
the bottle is only slightly elevated in order to press its mouth against 
a sealing head. Both movements are accomplished by means of a 
cam, and not by air pressure. 

Neither does Boldt & Vogel suggest the combination daims oi the 
patent in suit, when associated with the above-named patents cited 
by the défendant. This machine is not a rotary machine, is not auto- 
matic, ail of the opérations being produced by hand, and the bottles 
are neither raised nor lowered by air pressure. 

If we are to separate the filling mechanism from the lifting, clamp- 
ing, and lowering mechanism, we bave merely a crude and incom- 
plète portion of the bottle filling opération. The resuit of the com- 
plainant's invention is that the bottles can be successively placed upon 
the pneumatic bottle lift as it arrives in its rotation at a point before 
the operator. The bottle is carried forward and upward on its axis, 
and, as it proceeds, is lifted into a position where it envelops the fill- 
ing tube and is pressed against the filling head ; the valves then per- 
mitting the compressed air to escape into the bottle. The béer flows 
gently into the bottom of the bottle, filling it gently, without any 
agitation and conséquent loss of gas. The bottle is gradually and 
gently withdrawn as the lift proceeds upon its rotating course, and 
is delivered into a trough at the end of the journey, filled and sealed, 
without jar upon the machine and agitation causing turbulence in the 
béer. The combination of the filling device and its accompanying 
mechanisms and the air lift apparatus, which so eflfectively performs 
its work, produces a resuit which is not présent in any example of 
the prior art. The invention, therefore, is something more than a 
mère aggregation of old éléments, and must be regarded as a novelty 
in the art of bottle filling machines. That the complainant's invention 
was successful is évident from the large business which bas been 
built up and in the very gênerai use into which the machines manu- 
factured under its patent bave corne. 

The language of the Suprême Court in Diamond Rubber Co. v. 
Consolidated Rubber Tire Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. 
Ed. 527, is pertinent: 

"Knowledge after the event Is always easy, and problems once solved pré- 
sent no ditiiculties, indeed, may be represented as never having liad any, and 
expert wituesses may be brought forward to show tliat tbe new thing which 
seemed to bave elnded the search of the world was always ready at hand 
and easy to be seen by a merely skillful attention. But the law bas other 
tests of the invention than subtle conjectures of what might bave been seen. 
and yet was not. It regards a change as évidence of novelty, the acceptauce 
and utility of change as a further évidence, even as démonstration." 
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So far as appears by the record, no other device or apparatus ever 
before operated upon the same principle in accomplishing the same 
or a similar resuit. The presumption in favor of the validity of the 
patent, augmented by the évidence of citation of the Christie and Boldt 
& Vogel patents in the interférence proceedings, is not overcome by 
any of the citations of prior art by the défendant. 

A decree will be entered in favor of the complainant for an injunc- 
tion and accounting. 



CHADELOID CHEMICAL CO. v. WILSON REMOVER CO. et aL 
(District Court, S. D. New York. January 6, 1915.) 

1. Patejmts <®=349 — Suit foe Infringement — Evidence of Utilitt. 

Ex parte experiments, conducted for the purpose of proving the inutility 
of a patented chemical composition for use in the arts, cannot overcome 
évidence that it has been substantially universally accepted by the trade 
and practical users. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 59-62; Dec. 
Dig. <©=»49.] 

2. Patents <S=>328 — Validity and Infringement — Paint Removee. 

The Ellls patent. No. 714,880, for a paint remover and process of mak- 
ing the same, is valid, of a basic character, and entitled to a broad con- 
struction ; also held inf ringed. 

In Equity. Suit by the Chadeloid Chemical Company against the 
Wilson Remover Company and John MacNaul Wilson. On final hear- 
ing. Decree for complainant. 

Duncan & Duncan, of New York City, for complainant. 
Merwin & Swenarton, of New York City, for défendants. 

LEARNED HAND, District Judge. It is established beyond ques- 
tion that the trade had no satisfactory paint remover before Ellis' dis- 
covery. I do not mean that there had been no others tried, or that 
they had had no sale whatever ; but the overwhelming testimony is 
that their sales were small, and that they caused much dissatisfaction. 
The présence of at least 20 per cent, of phénol was alone enough to 
account for this in the phénol removers, while ail concède that the 
caustic soda solutions were not feasible. Ball's remover contained no 
phénol, and relied for its solvent upon benzol ; but it had no wax, and 
the solvent evaporated too quickly to be serviceable. It is true that 
the défendant sold substantial quantities of Amylene up to 1903, 
amounting to over 3,000 gallons ; but there is real ground to question 
whether the sales of a large portion of this did not resuit from the 
inventer Forrest's connection with the Long Island Railroad, and 
from his pecuniary arrangements with the défendant after March 1, 
1902; and, diregarding this, the sales were only a minute fraction 
of what successful removers at once reached upon their appearance. 
It is therefore quite within modération to repeat that no successful 
paint remover had appeared when Ellis set to work. 

Immediately his invention went into great use, and has substan- 
tially controlled the field. The business grew enormously, and now 

. ®3»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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amounts to several hundreds of thousands of gallons per annum. 
Several persons attempted to disregard the patent ; but they were un- 
successful, and much of the trade lias taken out licenses. The patent 
at once filled the wants of the trade, and has held its ground for 11 
or 12 years. There is surely some reason for this besides mère busi- 
ness exploitation. The need for a paint remover did not arise in 1902 ; 
it had always existed, as urgently before then as after ; unsuccessful 
efforts had, indeed, been made to exploit several of the inventions con- 
taining phénol. Al! the éléments, therefore, exist which justify one 
in calling Ellis' patent a pioneer. 

[1] The défendant makes no effort to contradict this évidence, so 
I must suppose that it is not possible to do so. Its sole reliance is 
upon some experiments conducted ex parte by a young chemist of 
28, whose qualifications consisted of a seven-year course in chemistry 
at Cooper Union, from which he graduated when he was 21, and dur- 
ing part of which he was employed elsewhere, and of subséquent work 
as a Consulting chemist. Obviously such experiments count for noth- 
ing against the weight of the évidence which the trade hère affords, 
and courts hâve always so understood. Rynear Co. v. Evans (C. C.) 
83 Fed. 696; Plunger Elevator Co. v. Standard Co., 165 Fed. 906, 
911, 91 C. C. A. 584; Bethlehem Steel Co. v. Niles (C. C.) 166 Fed. 
888. The value of an invention gets its safest test from what those 
think of it who are looking impartially for the best thing they can 
get for their purpose ; when they hâve so decisively declared against 
the old forms and for the new, no trials on mice or selected panels 
count for anything whatever. If the Bennett remover, or the Arn- 
stein, are as much better than Ellis' as the défendant asserts, it may 
use either, as it did before ; but, rightly or wrongly, the trade thinks 
that they are not so good, and that is the best test we hâve. 

It is said, however, based wliolly upon the experiments, that the 
success was not made through the patent, but through an évolution 
from it; that the patent was for a solution of four parts of paraffine 
wax, four of Currier's hard grease, with eight parts of benzol; that 
this is not a useful solution; and that tbe commercial form is made 
of paraffine only. Bacon's experiments prove, so far as they prove 
anything, only that the "suitable solution" of the patent was inferior; 
perhaps, indeed, that it was so inferior as to be altogether invalid as 
a discîosure. On examination, however, they prove too much, because 
they include, not only the "suitable solution" of the patent, but a com- 
mercial solution going by the name of "Adelite." Now, in ail cases 
the "suitable solution" does nearly as well as Adelite, and in one in- 
stance more than twice as well. Bacon has proved, therefore, that a 
commercial remover is of the same grade as the "suitable solution," 
and the commercial remover has the approval of the whole trade. 
Such is the value of thèse experiments. Again, Ball's remover with 
wax added, and Bennett's with phénol removed, rank high under 
Bacon's experiments, y et each would be covered by the patent. 

The defendant's explanation of this resuit is not good, which is that 
amyl alcohol was used, and only about one-eighth of the wax stated 
in the "suitable" example. Amyl alcoliol, not fusel oil — which is by 
no means its équivalent — was one of the alcohols of the patent, and_ 
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the amount of wax is not prescribed in the patent. In final answer 
to the whole contention that the "suitable solution" was not practica- 
ble, it is enough to say that a paste made exactly after the directions 
of that example was sold under the name of "Phenoid" and had a 
successful, though limited, market. 

However, even if the "suitable solution" had been very inferior, it 
would hâve been immaterial, if the patent had shown the road to 
success, as it certainly did. The commercial composition was cleariy 
disclosed, because the patentée gives a large range of équivalents, both 
in solvents, waxes, and alcohols. The most that can be urged is that 
it was necessary to show proportions, and that the trade has used a 
much thinner mixture. No doubt a patentée must disclose at least 
one opérable form of his invention; he must add to the knavvledge 
of the art enough to make further invention unnecessary, in order to 
give the full benefit of his discovery; but there is not the slightest 
reason to doubt that, when he spoke to the art, the art understood him, 
and knew very well that they might put as much or as little wax into 
the mixture as served their immédiate purpose. Thickeners had been 
common enough before, and, once the theory of the patent was dis- 
closed, the proportions were not important. At least I may insist upon 
the defendant's showing that the disclosure was not clear, and this 
they hâve not donc, unless by the most ambiguous results of the ex- 
periments, which in any case I should not regard. 

[2] Having, therefore, determined that the patent is broadly valid, 
because of its basic charactcr, the question arises of infringement. It 
is quite true that, put in one form, it is accurate to say that EUis mère- 
ly omitted one élément of the prior art, phénol; but that is a very 
meager measure for the real invention. The fact was that the art 
had relied upon phénol (which no one wanted), because it was at once 
a potent solvent and a nonevaporant. Ball's remover went upon the 
theory that benzol and f usel oil should act as the solvent ; but he had 
no wax to hold them from evaporation. Now, it is true that Bennett 
and Arnstein too used wax; but the proof that they did not under- 
stand its opération is found in the présence of such high percentages 
of phénol as even the défendant asserts to hâve been undesirable and 
unnecessary. They relied upon the phénol as a necessary solvent, and, 
if they thought the benzol also operated, they did not suppose that it 
could be relied on alone. EUis dared omit the phénol, because he had 
worked out a way of holding his evaporating solvent, and that he 
did by uniting a solution of wax and the solvent with a miscible pré- 
cipitant. Then it was easy enough to omit phénol, or put in as much 
as one might need, either as a disinfectant, or to avoid infringement, 
or for àny other reason. That discovery released the art from the 
supposed need of phénol, but it depended upon a bit of chemical 
imagination, which no one till then had been able to construct. 

If, then, it be asked at what point the percentage of phénol avoids 
infringement, the answer is not hard : Substantially at that point 
where the prior art supposed it was necessary, as shown by the low- 
est percentage it had reached. Since EUis emancipated the art from 
the necessity, his monopoly should extend to the degree of that émanci- 
pation. 
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While, therefore, it is not necessary to show that tlie défendant added 
the proportion of phénol which it uses with the purpose of evading the 
patent, still such a fact, if proved, would throw some Hght upon the 
genuineness of its position that it took nothing from EUis' disclosures. 
Up to 1903 it apparently continued the use of the old removers, con- 
taining percentages of phénol as high as 33 per cent. In 1903 the de- 
fendant changed its formula somewhat, particularly in reducing the 
phénol to 16 per cent., as appears by Forrest's formula. This wtis aflcr 
the patent had appeared, and the change was probably made in view of 
the patent. Courts hâve always regarded the suppression of docu- 
ments as a legitimate basis for inference, and the suppression of the 
letter hère in question falls within that rule. Parties must understand 
that they adopt such methods at their péril. In 1906, and perhaps be- 
fore, though I hâve not found the exact date, the défendant put out 
a neutral waxy remover, called "L,iquinoid," which f ollowed the patent, 
except that it contains hardly more than 2 per cent, of wax. It is 
but fair to say that this was not, strictly speaking, a remover proper. 
Rather it was a dip; but, as I hâve said, tlie proportion of wax was, 
under the prior art, clearly a variable matter, and nothing turns on 
the amount, provided its function existed. In the summer of 1906 
Judge Hazel's décision in Chadeloid Chemical Co. v. Frank S. De 
Ronde Co., 146 Fed. 988, appeared, and the défendant interpreted it 
at once as possibly interfering with their sales, presumably of the 
Liquinoid, though it is true that they continued selling it into 1907. 
After advising vi'ith counsel how best to avoid the difficulties so arising, 
they put out Paintwood, Cleanwood, and a new Amylene, each contain- 
ing about 14 per cent, phénol. Some controversy arose, and the de- 
fendant agreed to go to the old removers of 25 per cent., which 
apparently they did, at least so far as the plaintift" could learn. Thèse 
proved unsatisfactory, and the présent infringement was put out in 
1910. This course of conduct hardly shows a very lively interest in 
the présence of phénol. 

Moreover, there is good reason to believe that not ail the phénol 
actually put into the defendant's Lingerwett and Wonderpaste remains 
uncombined with the waxes and therefore effective for any purpose. 
I am impressed with the low percentages which analysis disclosed in 
some of the defendant's products actually bought on the market. 
Whether or not this be true, there is no doubt that the alcohols neutral- 
ize the phénol, and make its effect upon the skin and tissues much less 
serions when used in the small quantities of the présent removers. The 
défendant, whatever the scientific fact, is in no position to dispute that 
in practice the unneutralized phénol is reduced to much smaller pro- 
portions than the actual combination formula, for the record contains 
déclarations from it of the small proportion of phénol which its re- 
movers contain. Thus it says, answering an assertion that the re- 
movers contained from 10 per cent, to 50 per cent, of phénol : 

"The proportion of carbolic acid lu tlie Wilson removers is not much 
greater than in carbolic vaseline" 

— a proportion not over 3 per cent. They probably found this neces- 
sary because of the complaints and troubles generally arising from tlif 
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use of Paintlift, which appear at length in the record ; but in any case 
the statement cannot be true, unless much of the phénol is combined 
with the wax, or at least rendered neutral. In any case I may take them 
at their word in corroboration of the plaintiff's proof upon the issue. 
Again, their fréquent protestations in advertisements of the harmless 
character of their compound must, I think, be understood as referring 
to the absence of what had formerly been regarded as the most com- 
mon harmful élément. I cannot believe that any other élément was in 
mind but phénol. 

The usual decree will pass upon claims 6, 7, and 8, with costs. 



CHADELOID CHEMICAL CO. v. F. W. THURSTON CO. et aL 

(District Court, N. D. Illinois, B. D. January 26, 1915.) 

No. 29423. 

1. Patents <S=»229 — Infbingement — Patent fob Peocess. 

Infringement of a patent for a process of mlxing substances is not 
avoided, because the order described is not followed, unless sueh order is 
essential to produce the product sought. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 366, 368; Dec. 
Dig. <S=>229.] 

2. Patents <S=>328 — Validity and Infringement — Pajnt and Varnish Be- 

MOVER. 

The EUis patent. No. 714,880, for a paint and varnish remover and 
process of making the same, held not anticipated nor invalid because of 
prior use. Claims 6, 7, and 8 for the product also held infringed. 

In Equity. Suit by the Chadeloid Chemical Company against the F. 
W. Thurston Company, Frank W. Thurston, and John C. Thurston. 
On final hearing. Decree for complainant against défendant corpora- 
tion. 

Victor Elting, of Chicago, 111., and Frederick S. Duncan, of New 
York, for complainant. 

Taylor E. Brown and Clarence E. Mehlhope, both of Chicago, 111., 

for défendants. 

SANBORN, District Judge. Infringement suit on claims 1 to 8 of 
patent No. 714,880, issued to Charleton Ellis December 2, 1902, but 
dating from February, 1901, for improvements in paint and varnish re- 
movers, and the process of making them. The patent has been sustain- 
ed by Judge Hazel in the Western District of New York (Chadeloid 
Chemical Co. v. Frank S. De Ronde Co. [C. C] 146 Fed. 988), and in 
other districts, but is again attacked as void for anticipation by prior 
patents, for noninvention, and seven prior uses are set up in the answer. 
Testimony as to thèse was taken, and défendants' brief discusses ail of 
them. The briefs submitted cover 593 pages. Défendants' brief of 
368 pages has no index, but I hâve supplied one for convenience in ex- 
amination of the many questions discussed. Eighteen défenses are 

®=3For otier cases see same toplc & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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fully discussed by défendants' counsel, with ability, and the greatest 
care and thoroughness. 

The following statement f rom complainant's brief shows the gênera! 
f eatures of the EUis invention : 

"The patent Is for a ehemlcal composition for tlie removal of old coats of 
paint and varnish preparatory to repainting and reflnlshing furniture, house- 
hold and office trim, railroad cars, steamboats, yaclits, etc. The remover is 
composed of two classes of liquid solvents: First, benzol or its homologuas; 
and, second, grain or wood alcohol, or their équivalents — and of a waxy bo'Jy, 
such as paraffln or ceresin wax. Both of the liquids are good solvents of 
paint and varnish, the benzol or similar hydrocarbons having an energetic 
penetrating action, while the alcohol is an efficient softener and loosener of 
tha old finish. Both of thèse liquids are highly volatile — so volatile that, if 
applied alone, they would evaporate before having any appréciable effect 
on the paint and varnish. The use, however, by Ellis of a waxy body in thi' 
combination of the benzol and alcohol renders it highly effective as a prac- 
tical paint and varnish remover. Benzol is a good solvent of wax, whereas 
alcohol is a very poor solvent of wax and précipitâtes it from solution lu 
benzol. The resuit of the combination of thèse three ingrédients is that the 
wax is partly in solution and partly precipitated throughout the remover 
in a cloudy condition. When such a remover is spread upon the wood from 
which the finish is to be taken, the wax quickly forms a film over the surface 
of the remover, effectively preventlng the evaporation of the liquid solvents 
and keeping them wet and active in their solvent work for a long period 
of time. The formation of this waxy film has been likened to placing a watch 
crystal over the volatile liquids. It keeps them moist for hours when other- 
with they would evaporate in a minute or two. 

"The présence of the two classes of liquid solvents (benzol and its équiv- 
alents and alcohol and Its équivalents) is necessary for two reasons: First, 
neither benzol and wax nor alcohol and wax would leave the wax In an 
effective film-forming evaporation-preventing condition. In the second place, 
the two solvents are needed effectively to loosen and to dissolve the paint and 
varnish ; the combination of the two classes being far more effective and 
capable of wider use on ail kinds of paint and varnish than either solvent 
alone. 

"It Is also necessary that the two classes of solvents should be miscible with 
each other. If they were immiscible they would exist in the remover in 
separate layers, neither of which would liave tlie desired qualities of the 
three ingrédients combined in the Ellis remover. The wax would be whoUy 
dissolved in one layer and not precipitated by tlie other, and neither layer 
would effectively attack the paint or varnish. As has already been pointed 
out, neither one solvent alone nor the two solvents together would hâve any 
practical value without this waxy ingrédient that prevents the evaporation of 
the liquids, and neither solvent alone with wax would be elïective. The 
remover is spread over the painted or varnished surface and left for a few 
minutes or a couple of hours, according to the thickness and toughness of 
the finish to be removed. Evaporation is substantially prevented by the 
wax film, and the benzol pénétrâtes and the alcohol loosens and softens the 
old finish so that it can easily be brushed or scraped ofC with a soft rag or a 
duU tool." 

The first five daims are for the process of niixing the materials, and 
six, seven, and eight for the product. Some of thèse follow : 

"(3) A process of thickening or gelatinizing a composition which softens 
drled paint or varnish by the précipitation of a dissolved wax by means of 
an aliphatle alcohol substantially as described." 

"(6) A composition for removing paint and varnish conslstlng of a wax, 
a solvent for the wax, and an alcohol combined, substantially as described." 

"(8) A composition for removing paint and varnish conslstlng of a wax 
dissolved In benzol or its immédiate homologues and gelatlnizcd by the addi- 
tion of an alcohol, substantially as described." 
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Judge Hazel sustained the patent in 1906, in the Southern District of 
New York. This décision was followed by Judge Dodge in the First 
Circuit in 1907 on a motion for temporary injunction. In 1910 a hke 
ruling was made by Judge Chatfield in the Eastern District of New 
York, and on final hearing in 1912 by Judge Veeder. Finally Judge 
Lacombe granted a temporary injunction in the Southern District of 
New York in 1913, and Judge Learned Hand has just sustained the 
patent on final hearing in the same case. Chadeloid Chemical Co. v. 
Wilson Remover Co. (D. C. S. D. N. Y.) 220 Fed. 681, January 6, 1915. 

Défendants hâve attacked the binding efïect of the De Ronde déci- 
sion, on the theory that the later rulings are ail virtually based upon it. 
The De Ronde record is in évidence for a particular purpose, in order 
to see just what was before the court in that case. Défendants' coun- 
sel State the grounds of attack as follows : 

"It has been pleaded in the answer In this case that the proceedlngs in the 
De Ronde Case 'were coliusive and not a précèdent for this court to follow 
or notice.' Part of the basis for this charge is in the défendants' proofs 
and part in the record of the De Ronde Case. We are permitted to examine 
that record only to sliow what was or was not before Judge Hazel. In 
other words, the De Ronde record is merely presented as a référence and 
not as évidence hereln. Almost immediately upon the entry of the decree in 
the De Ronde suit, the défendant therein negotlated for and obtained a free 
license under the Ellis patent in suit No appeal was talîen from tiat dé- 
cision. Moreover, it is a fact that the complainant corporation promptly 
organized, with the aid of De Ronde himself, an association of paint and 
varnish manufacturers, ail of whom were licensed under the Ellis patent in 
suit. Prompt advantage was taken of Judge Hazel's décision and of the 
decree in the De Bonde suit, se that no opportunity was afforded for a 
proper review of that décision and decree by the Circuit Court of Appeals of 
the Second Circuit. 

"The fact that no appeal was taken, the fact that the licensees were 
gathered together so expeditiously, and that such arrangements were largely 
promoted by De Ronde and another offlcer of the De Ronde Company, cre- 
ated much comiaent and caused a suspicion to be entertained in the trade 
that the De Bonde défense was not bona fide, and that it was to the defend- 
ant's Interest to bave the Ellis patent sustained rather than defeated. That 
suspicion flnds some justification in the record of the De Ronde suit, which. 
as before stated, we are at liberty to examine for that purpose. We find 
that at a crucial point in the examination of defendant's prUicipal chemist 
and expert witness, Dr. McKeniia, and after be had been interrogated with 
référence to the prior art reniovers, anticlpating or approximatlng the exact 
and précise formula of the Ellis patent in suit, he was asked whether or not, 
in View of the prlor art, it required invention for Mr. Ellis to bring together 
a mixture or prépare a mixture combining a hydrocarbon, such as benzol, an 
alcohol, and a wax or waxy body, such as paraflin, and he deelined to answer. 

"The prior art in the De Ronde Case showed that the combination of a 
solvent and an alcohol and fiisel oil bave the effect of retarding, to some es- 
tent, the evaporation of the other volatile éléments. The question was asked 
Dr. McKenna whether or not in such event, and in view of other facts of 
the prior art, and the prior use of wax in this art, it would require invention 
to substitute ttie well-known paraiiin wax for the fusel oil for the purpose of 
increasing the retarding of the evaporation of the volatile éléments. Dr. Mc- 
Kenna, who was the defendant's chief witness, begged the question and 
state<l that he could not answer, because 'the distinction is a délicate one 
which requires considération,' for which he was not prepared. It is patent 
that défendant thereby, though quite unnecessarily, admitted the patentabil- 
ity, or rather the inventive ingenuity necessary to sustain letters-patent. The 
brief filed by counsel for complainant in the De Ronde Case cited and harped 
upon and made great use ôf this admission and this failnre to cast doubt 
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upon the Inventive act. Such admission would not hâve been made, exceiif 
the défendant desired to gain thereby, and the record herein shows that he 
dld gain In that De Ronde had his expansés repaid him by the association and 
gained a free lieense. However, we shall show, by référence to the opinion 
of Judge Hazel in the De Ronde suit, and by the évidence introduced in 
the case at bar, that under no possible exercise of the principle of comity 
(a rule no longer enforceable after the décision of the Suprême Court in 
Mast-Foos & Co. v. Stover, 177 U. S. 485 [20 Sup. Ot. 708, 44 L. Ed. Sû6]) is 
this court bound to foUow the reasonlng or the conclusions announced by 
Judge Hazel. Upon the contrary, we shall show by the évidence adduced by 
the case at bar that this court must of nccessity corne to a différent con- 
clusion." 

Surely counsel cannot be serious in asserting that thèse matters af- 
ford even the shghtest ground for collatéral attack. The answer does 
not show wherein the suit was collusive ; there is not a hint that Judge 
Hazel was deceived. It seems that Dr. McKenna was asked an incom- 
pétent question, and answered that the matter required considération, 
and that after the décision the parties, and others interested, got to- 
gether and compromised the suit. A more f rivolous attack can hardly 
be conceived. In view of Judge Hand's décision, it is unnecessary to 
follow défendants' brief through its 18-page analysis of the De Ronde 
décision, by which it is sought to show that the case should not be fol- 
lowed because of Judge Hazel's mistakes of f act, and the new évidence 
in the case at bar. 

[1] Is the process of the patent one contemplated by the slatute? 

One of the process counts (4) claims: 

"The process for producing a composition for removing paint and varnish 
b.v the dissolution of a wax or mixtures of waxes in benzol and the subsé- 
quent précipitation by an alcohol, substantlally as set forth." 

The position of défendants is that, if thèse fîve process claims are 
invalid, the product claims fall with them ; also that, even though the 
remover used by défendants contains the same materials as that of the 
patent, there is no infringement, unless the process is the same, which is 
not shown by the évidence. They further claim that the words "sub- 
stantially as set forth," occurring in four of the process claims, im- 
port the particulars of the spécification into them, and confine the claims 
to that particular method; and that the patent requires that the wax 
must first be dissolved in the hydrocarbon solvent and then the alcohol 
be added thereto. 

"A process is a mode o( treatment of certain materials to produce a given 
resuit. It is an act, or a séries of açts, performed upon the sub.iect-matter 
to be transformed and reduced to a différent state or thing. If new and 
useful, it Is .1ust as patentable as is a pièce of machinery. In the language 
of the patent law, it Is an art The machinery pointed out as suitable to 
perform the process may or may not be new or patentable, whilst the 
process Itself may be altogether new, and produce an entlrely new resuit. 
The process requires that certain things should be done wlth certain sub- 
stances, and In a certain order ; but the tools to be used in doing this may be 
of secondary conséquence." Cochrane v. Deener, 94 U. S. 780, 24 L. W. 1.39. 

In Corning v. Burden, 15 How. 252, 14 L. Ed. 683, the Suprême; 
Court said that a new process is usually the resuit of a discovery, while 
a new machine is the resuit of invention, and then went on to state 
that : 
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"Where the efCect or resuit is produced by chemical action, by the opération 
or application of some élément or power of nature, or of one substance to 
anotber, such modes, methods, or opérations are called processes." 

It is no doubt true that, if a certain order of mixing materials is 
essential to the useful resuit to be secured by the process, that order 
must be followed, otherwise not. In some processes order is of little 
conséquence, as in smelting, setting up an induced current in a motor 
or dynamo, or purifying a medicine. The coke and the ore need not 
be put into the furnace in any particular order. Either the field or 
the armature may be revolved. In aspirin the chloroform may be first 
put on the acetyl saHcyHc acid, or vice versa. In thèse cases there is 
no question of order, only of a new and useful way of getting results. 
The aspirin patent was for a product, not a process. Kuehmsted v. 
Farbenfabriken, 179 Fed. 701, 103 C. C. A. 243. 

[2] The process and product of ElHs undoubtedly constitute a single 
invention, as in the Tucker Bronze Case (Plummer v. Sargent, 120 U. 
S. 442, 7 Sup. Ct. 640, 30 L. Ed. 737), where a patent for the process 
and another for the product were taken out. It was held that the 
product patent only covered articles made by the described process 
On the other hand, it would seem that, in a process for mixing sub- 
stances, the order described in the spécifications need only be followed, 
where it is essential to produce the particular product sought. EUis 
does say that the wax is to be dissolved in a hydrocarbon oil, and sub- 
sequently precipitated by the addition of an alcoholic body miscible with 
the solvent, and only slightly dissolve the wax, and ail the claims re- 
quire either précipitation or subséquent précipitation (which is the same 
thing) of dissolved wax in alcohol. It appears f rom the testimony that 
there is an équivalent method of obtaining the same resuit, by mixing 
hot benzol and alcohol, adding finely divided wax, and stirring until 
cool. It is the process substantially as described, not literally, which is 
covered by the claims. The patent is a meritorious one, and should 
not be defeated on a purely technical objection. I think the process 
claims are valid, following the De Ronde and Wilson Cases and others 
referred to, unless there bas been estabHshed a prior use by the évi- 
dence for the first time appearing hère. 

The Cleveland and Chicago Wood-Finishing Prior Uses. Thèse cov- 
er a great part of the testimony and brief s, and are the chief attempts 
to show the Ellis patent invalid. It seems unnecessary to consider the 
other alleged uses, since the testimony to support them f ails far short 
of the essential légal tests. The two now considered were not before 
Judge Hand in the Wilson Case, although the Chicago use was avail- 
able. The reason for not relying on it may be more apparent further 
on. 

The Ellis patent covers benzol or its équivalent, alcohol (or équiva- 
lent), and wax. The alleged Cleveland prior use is shown to hâve been 
benzol, fusel oil, wood alcohol, and paraffin wax dissolved in turpen- 
tine. It was used on the Rockefeller house in Cleveland in the fall of 
1898, more than two years before the Ellis patent, and is called the 
Weber-Wright formula in the testimony. I find that the évidence is 
sufficient to establish an expérimental use of this formula some time 
220 F.— 44 
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before Fébruary, 1901 (from which time the Ellis patent bas its in- 
ception), but not in public use or on sale for more than two years be- 
fore. So the supposed anticipation dépends on the fact that the Weber- 
Wright formula was "known or used by others in this country" (R. S. 
§ 4886 [Comp. St. 1913, § 9430]) before Ellis' discovery. Unless, 
therefore, such prior use was abandoned, or the présence of the fusel 
oil made it a différent product, it seems an anticipation is shown. If 
the use of this remover was abandoned because unsatisfactory by rea- 
son of its offensive smell or effect on the workman, or for any other 
reason, it was an abandoned experiment, and could not be a valid an- 
ticipation. It was used on the Rockefeller job, then on the Swetland 
job at first, but the work finished with lye. It is also claimed to bave 
been used on the Masonic Temple job, but from charges in the Weber 
accovmt book it would seem to appear that the work was done with 
acid, lye, and sandpaper. Mr. George S. Wright testifies positively that 
he did not use beeswax on any but the Rockefeller job, and between 
the time of that use and 1899 he did not make any mixture of paraffin, 
fusel oil, benzol, and alcoliol. On the question being repeated to him, 
he says they might hâve left out the fusel oil and used only benzol and 
alcohol, but he cannot recall positively. It is obvions that this kind of 
testimony falls far short of the standard required to establish a prior 
use. It is true that the Weber-Wright formula appears in written form 
on December 30, 1899, and that Weber asserts that its use was not 
abandoned. 

"Q. 136. And slnce the date of the Kockefeller Job, what Is the fact with 
respect to the use of the paint and varnish remover, referred to, whenever 
jobs presented themselves on whieh such a remover was désirable to be used? 
A. When occasion required since that time we bave used the varnish remover, 
but not to the exclusion of other methods, where It seemed in our judgment 
more expédient to use other materials. If it became necessary to remove the 
varnish from the top of a table, or flat surface, it sometimes was removed 
with scrapers, af terward cleaning it up with wood alcohol. On exterlor work, 
where we were working on old hard paint, we hâve found it much cheaper 
and more expeditious to use the torch. Where we had large surfaces to re- 
move, we were not compelled to use great care to prevent material getting on 
the floors. We hâve used lye and afterward bleached the work with oxalic 
acid; the latter process being much cheaper and frequently more rapid than 
had we used the varnish remover. 

"Q. 137. State whether or not, since the date of the Rockefeller job, you or 
your firm hâve abandoned the use of that same paint and varnish remover? 
A. We hâve not ; on the contrary, we hâve used It continuously ever since 
that date." 

Thèse answers make no discrimination between the time before the 
Ellis patent date and the period since, and, being gênerai in their char- 
acter, are not of sufficient weight, unless fully corroborated. Counsel 
for défendants argue that a single prior use is sufïîcient to avoid the 
patent, but this claim must be taken with much allowance in view of 
the rule as to abandoned expérimental uses. John A. Smith was em- 
ployed by Weber part of 1898, ail of 1899, and part of 1900, and does 
not remember the formula being used, except on the Rockefeller and 
Swetland jobs. M. E. Cox was likewise employed from 1897 to 1910, 
and says the remover was used on the Rockefeller, Austin, the boat 
City of Erie, and the Swetland, work. J. J. Rush worked for Weber 
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from 1898 to 1905, and he did not use a wax remover for a number of 
years after the Austin job, which was in 1900 or 1901. John A. Wright, 
brother of George S. Wright, used a sample can of the Weber-Wright 
remover. He does not mention any further use of it. Out of some 28 
cases shown by the Weber shop bock in which paint or varnish was 
taken ofï, only 7 show the use of the, Weber-Wright remover, and some 
of thèse are not clear. 

George S. Wi'ight left the Weber shop December 30, 1899, and in 
1903 worked for the Cleveland Varnish Company. In 1903 he ob- 
tained from Weber a sample of the "Adelite" remover, put out by the 
Adams & Elting Company, and made under the Ellis patent. It was 
called "Perfecto," and contained benzol, paraffin wax, bisulphide of 
Carbon, amylacetate, acétone, and wood alcohol. Fusel oil was left 
out because of its stifling odor. 

I hâve read the testimony of ail the witnesses for défendants on the 
Weber-Wright formula, and, on the whole, I think the évidence shows 
that its use was expérimental only, and was abandoned because of the 
long-continuing stifling odor of the fusel oil, possibly also because 
the benzol was not a pure product. Assuming that fusel oil is a forni 
of alcohol (Judge Hand found it to be différent), I still think the 
Cleveland prior use amounted only to an abandoned experiment. 

The Chicago Wood-Finishmg Conipany's Prior Use. It is unneces- 
sary to consider the évidence relied on in support of this défense in 
détail, because of some very remarkable circumstances connected with 
it. It is claimed that a remover was discovered by the witness Mat- 
thes many years before Ellis' invention, composed of substantially the 
same ingrédients, being benzol, methyl alcohol, and paraffin wax, and 
that it was made and sold by the Chicago Company from 1890 to a ré- 
cent date. The two main witnesses for this prior use are Matthes, and 
the secretary of the Chicago Company, Mr. Hulin. Further it is claim- 
ed this anticipation is corroborated by certain papers and books of the 
same Company. 

As early as 1905 it was reported that the Chicago Company had a 
prior use défense which would defeat the Ellis patent, and from that 
time to 1913 the précise nature of this supposed anticipation remained 
a profound mystery, whereby its value was no doubt greatly enhanced. 
Ail this time the évidence of priority zvas for sale. In 1907 there was 
a conférence between Hulin and représentatives of the complainant, 
at which an offer to destroy the proofs was made. Later, and on 
May 2, 1907, Mr. Charles C. Linthicum had a conférence with Mr. 
Duncan, attorney for complainant, Mr. Hulin and Mr. Hulin's at- 
torney, and the following récital is taken from Linthicum's testimony : 

The whole talk was about this prior use. Linthicum requested to see the 
documents, but was told by Hulin that he would not submit them to him or 
any one else, except on condition that the Chlcaso Company was given a re- 
lease for the past, a license for the future, and a sum of money. "I was 
unable to understand the sum of money, and discussed it with Mr. Hulin and 
his attorney, tryiug to get at the foundation for the demand. I cannot, of 
course, give the conversation, but the substance of it was that this défense 
was supposed to be sufficient to break down the patent; that tf an arrange- 
ment was made the défense would not be available to other Infringers ; that, 
if the arrangement was not made, tlie défense might or might not be made 
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availflble to otber infringers, but that the Chicago Wood-Finistiing Company 
proposed to conduct its business and rely upon thia défense to maintain its 
])ositlou. I raised the etbical question as to whether proofs could be properly 
vvitlilield and also the practical question, stating that I knew that other peo- 
ple had Information that such a défense was claimed to exist. During th.» 
course of the conversation the amount of money demanded was mtnitioned. 
As I recollect it, It was $25,000. Either before or after this interview I dis- 
cussed the ethics of the proposition with Mr. Duncan, also the probability or 
improbabillty of the défense beiog preseuted by other alleged infringers. 
Xhcre was no différence of opinion between Mr. Duncan and me on the propc- 
sition that no sum of raoney could or should bo pald to the Chicago Wood- 
Finishing Company as a condition for supprossiiig this information or tiirniiii: 
it over to Mr. Duncan, which was the method proposed. Whether Mr. Hulin 
or Mr. Parker stated that the books and data would Le turned over to ili'. 
Duncan I cannot now state, but 1 got this information from some one at the 
time." 

The next attempt to market thèse proofs was in 1911 and 1912, when 
a written proposai to sell the assets and good will of the Chicago Com- 
pany to the Bridgeport Wood-Finishing Company of Connecticut was 
made. As a part of this ofter the Chicago Company, by Hulin as its 
secretary and gênerai manager, proposed to make a contract that there 
should be transferred to a person connected with the Bridgeport Com- 
pany ail processes, formulas, labels, and good will now or heretofore 
used by it as a going concern and relating to the making, using, and 
marketing of paint and varnish remover, and ail évidence whatsoevcr 
relating to the manufacture, use, and sale of such removers prior to 
the year 1901, which is now in the possession of said company, but said 
Company hereby reserves the right to use said évidence in its défense of 
the infringement cases now pending against it and its customers. 
Thèse offers were not accepted. 

Finally, and on June 5, 1912, the Chicago Company, by Hulin and 
Thomas R. Smith, vice président, gave to a person acting for the Wil- 
son Remover Company, défendant in the suit decided by Judge Hand, 
an option to purchase its paint and varnish remover business, formu- 
las, good will, etc., including évidence now held by said Cliicago Wood- 
Finishing Company of its continuous use and sale of neutral removers 
of substantially the présent formula continuously since a date several 
years prior to the year 1899, which remover consists essentially of al- 
cohol, benzol, and wax in suspension therein, as covercd by the Ellis 
patent. No. 714880, dated December 2, 1902. The option was carried 
out by written contract of December 7, 1912, by which the remover 
business and the following were sold for $15,000: Ail of the docu- 
mentary évidence now held by the party of the first part of its use and 
sale of neutral and non-neutral removers of substantially the présent 
formulas since a date several years prior to the year 1899, said évi- 
dence to be held in the custody of Parker & King for the mutual use 
and benefit of the parties hereto, the party of the first part reserving 
the right to use said évidence in the défense of the patent infringement 
litigation hereinafter enumerated; and otherwise the said documentary 
évidence shall be under the direction and control of the party of the 
second part and shall be dclivered to the party of the second part by 
Parker & King, free from any claims of any kind of the party of tb.e 
first part, upon the termination of ail of said patent infringement litiga- 
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tion. The party of the second part shall hâve the right to examine said 
évidence from time to time and to take such copies of same or inven- 
tories of same as may suit its convenience. 

Promissory notes were given for the contract price, and $5,000 paid. 
The purchaser later returned the documentary proofs and has refused 
to pay the other $10,000, being dissatisfied with his purchase. It is ob- 
vions that the Wilson Company did not put in the proofs of the Chicago 
use either because they were in its opinion insufficient, or because they 
feared the $15,000 purchase vi^ould be disclosed and they be accused of 
purchasing évidence, as well as consenting to its possible suppression. 
A later contract, of Jannary 30, 1913, again emphasizes the latter fea- 
ture, that no third person should be permitted to see thèse supposed 
proofs. 

While Matthes does not appear in this séries of offers and contracts, 
there is other évidence to show clearly his willingness to co-operate w^ith 
Hulin. 

The proofs having finally been returned to Hulin's attorney, the 
Chicago Company sold its business to the défendants in this case (with- 
out the proofs, which still belong to the agent of the Wilson company), 
and the évidence was put in as a défense. 

The facts recited are so flagrant (to say the least) that no court would 
be justified in paying the slightest attention to this prior use évidence, 
since the testimony of Hulin and Matthes is vital. 

Infringement. The manager of the Thurston Company testifîed that 
défendants had not practiced the methods or processes of the Elhs 
patent, "but hâve sold a paint or varnish remover which I believe is 
similar to that described in the Ellis patent." This witness refused to 
answer whether défendants' remover contained benzol, wood alcohol, 
an alcoholic body, paraffin wax, any wax soluble in benzol and relative- 
ly insoluble in alcohol. He also refused to state how their product was 
made. Although thèse questions were perfectly proper ones, the wit- 
ness took it upon himself, without advice by the attorney for défend- 
ants, to décline to answer. 

Much is made by the défense of the fact that carboHc acid removers 
are much better than the Ellis product, and that the Wilson Remover 
Company's product belongs to that class. If défendants désire to re- 
turn to the carbolic acid removers of the prior art, they are at perfect 
hberty to do so, at their péril of infringing the Ellis patent by putting 
in an amount not greater than that which was held to infringe by Judge 
Hand. 

Défendants' remover is the same as that of the patent, except that it 
contains 26 per centum of acétone, which is a volatile liquid solvent of 
paint and varnish, and acts much like wood alcohol. It is made from the 
same sources. In the patent product it is an équivalent for alcohol. 
The product claims are infringed. 

As to the process claims, there is no express évidence of the way in 
which défendants produce their product, while their manager, by a 
sort of négative pregnant, testifies they do not use the exact process 
described in the first five claims. This might suggest that they use 
something like it. Infringement, however, must be clearly shown, and 
the record is silent as to just how défendants make their remover. 
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It may be that in the 1,800 printed pages of évidence there îs some- 
thing showing that the individual défendants should be held personally 
liable for infringement. If so I bave not found it. 

There should be a decree against the corporation défendant declar- 
ing infringement of daims 6, 7, and 8, and for an iiijunction, account- 
ing, and costs. 



VERNON V. SAM S. & LEE SHUBERT, Inc., et al. 
(District Court, S. D. New York. February 8, 1915.) 

1. Copyrights <S=»65 — Infringement of Copyright of Play — Similaeitt in 

Charaoters and Phkaseologï. 

Where défendants' play was the resuit of the independent efforts of 
Its authors, who had never tieard of plaintlff, or heard of or seen bis 
copyrighted play, and though there were characters in both plays hav- 
ing a similarity, and some instances of slmllar phraseology, the theory 
of the two plays and the method ofi exécution were entirely diiïerent, 
there was no infringement of plaintiff's copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. | 62 ; Dec. Dlg. 
®=»65.] 

2. Copyrights ®=>90 — Bill for Infringement — Costs. 

Where, though défendants did not infringe plaintifC's copyright on a 
play by the production of a play having some similar characters and 
phraseology, plaintlff by a combination of circumstances was led to the 
bellef that hls work had been appropriated by défendants, and hls suit 
for infringement was brought In good faith, costs would not be awarded 
against him. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 85 ; Dec. Dig. 
<S=90.] 

In Equity. Suit by John H. Vernon against Sam S. & Lee Shubert, 
Incorporated, and others. Bill dismissed. 

Benjamin, Shepard, Houghton & Taylor, of New York City (Harry 
W. Mack, of New York City, of counsel), for complainant. 

Max D. Steuer and William Klein, both of New York City, for de- 
fendants. 

MAYER, District Judge. [1] Plaintiflf, who is engaged in a mer- 
cantile business, wrote a play called "Threads of Destiny." His first 
version was copyrighted on September 9, I91I. On March 22, 1912, 
a second version was copyrighted, which did not dift'er from the 
first in any substantial respects, but which contained some additions 
and rephrasing. 

Plaintifif claims that his copyright has been infringed by a play 
called "At Bay," which was not copyrighted until May 12, 1913. 
The latter play was the resuit of the joint labor of Mr. Scarborough 
and Mr. Augustus Thomas. Mr. Scarborough had been in the employ 
of the Department of Justice and was familiar with the so-called se- 
cret service of the United States. It was quite natural, therefore, that 
if he tried his hand at playwriting his efforts would be along the 
line of his own information or expérience. This was practically Mr. 
Scarborough's first play, but nevertheless he hit upon an ingenious 

(®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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situation, which to the experienced playwright would suggest valua- 
ble dramatic possibilities. That situation was the touching off of a 
fiashiight by a dying man in order to obtain the photograph of the 
woman who had killed him and in the surroundings where the act had 
been donc. There is no doubt whatever that Mr. Scarborough did 
his original work independently, and never at any time had read nor 
heard of the "Threads of Destiny." Mr. Scarborough's early draft 
was called "The City of Indiscrétion," and was copyrighted on Febru- 
ary 8, 1912. 

Through Mr. Andrew Mack, an actor who was a friend of Mr. 
Scarborough, Mr. Augustus Thomas was prevailed upon to read Scar- 
borough's play. Mr. Thomas is a playwright of ripe expérience, who 
has written fully half a hundred plays to which he has signed his 
name, and, in addition, has collaborated with others from time to 
time; his practice in collaborations being not to attach his name to 
the play. By virtue of his skill and training, Mr. Thomas, of course, 
would be likely to see in what directions an idea or a situation basicly 
clever or useful could be practically worked out for the ultimate re- 
suit of a stage production. Mr. Thomas has testified that he never 
knew nor heard of Mr. Vernon, nor the "Threads of Destiny," prior 
to the time that "At Bay" was completed. 

As the resuit of conférences and discussions between Mr. Scarbor- 
ough and Mr. Thomas, Mr. Scarborough's first act was retained and 
was made the second act of "At Bay." Mr. Scarborough wrote Act 
I, and Mr. Thomas wrote Acts III and IV ; ail of the new or revised 
work being done in accordance with a plan agreed on after joint con- 
sidération. Much of the "City of Indiscrétion" was abandoned, and 
it is urged that there are striking similarities between "Threads of 
Destiny" and "At Bay." I hâve no doubt that "At Bay" was the re- 
suit of the independent effort of Mr. Scarborough and Mr. Thomas, 
precisely as they hâve testified. 

What has aroused the suspicions of Mr. Vernon is an incident or 
séries of incidents now quite familiar to me in this class of litigation. 
The défendant Mr. Hufïman acts, at times, as stage director for the 
Messrs. Shubert. Mr. Hufïman is sui generis, and cannot be ap- 
preciated unless seen and heard. He works when he feels like it, 
does or does not do what his employers désire as his fancy may sug- 
gest, answers or does not answer téléphones as he may be inclined, 
and tells budding authors anything pleasant or unpleasant which for 
the moment will relieve him of further conversation or of the neces- 
sity of reading a play. In fact, he so completely séparâtes business 
from récréation that the one thing which evidently he dislikes to do 
is to witness a play. At times he is compelled to do this in those pro- 
ductions where he is acting as stage director, but once this task is 
performed Mr. Hufïman goes his way, dismissing from his mind the 
stage, the play, the managers, and the actors. 

In some casual way Mr. Vernon met Mr. Huflfman, and that meet- 
ing, together with the unsolicited sending of the manuscript to Huff- 
man, unanswered téléphone calls, and one téléphone conversation, 
wouid naturally arouse suspicion in the mind of a lavman; but it is 
quite apparent that Huffman never read the play "Threads of Des- 
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tiny," and certainly never communicated its contents nor its substance 
to any of the other défendants, and had no part whatever in or 
relation to its production. Of course, as so often happens, there are 
some characters in botli plays having a similarity, and there are hère 
and there some instances of similar phraseology. But that is a very 
old story in playwriting, because, after ail, there are not so many 
thèmes around which a play may be plotted. Secret marriages, dis- 
trict attomeys, murders, office boys, blackmailers, good people, and 
bad people hâve walked about behind the footlights for many a day ; 
but the only way to arrive at a conclusion on the merits in a case like 
this is to endeavor to discover the theory of the play and, generally 
speaking, the method of its exécution. 

Concededly the "Threads of Destiny" is crude in workmanship, but 
that would not necessarily defeat the plaintiff. But the theory of 
the two plays is différent. In the "Threads of Destiny" the author 
attempts to enforce the theory that destiny is all-controlling. The 
central figure is the district attorney, the woman is placed in most 
unenviable environment, and at the end of the play the father gives 
a démonstration of how the love of a child is greater than ambition 
or désire for worldly progress. 

In "At Bay" the authors had no mission. Their purpose was to 
provide an evening's entertainment, which would bring customers to 
the box office, and thereby royalties to the authors. In "At Bay" 
the district attorney is an incidental figure, and the hero is a coura- 
geous, manly, refreshing young gentleman, who, to protect his fiancée. 
is engaged in a battle of wits with the supposedly shrewd officers of 
the law. Broadly speaking, the method of exécution is entirely dif- 
férent, and the play, as Mr. Thomas said, is built around the flashlight 
incident, because from that time on the whole effort is to destroy the 
units which, if combined, would make the évidence of the supposed 
crime. 

The case possibly might go oflf on technical grounds suggested by 
défendant Shubert Corporation, but thèse need not be considered be- 
cause, on the merits, there is no infringement. Mr. Thomas, like 
other well-known men who are writers or producers of plays, receives 
many communications. His only protection is to pursue the course 
which he testified was pursued in this case, namely, not to read un- 
solicited manuscripts. It is not at ail clear that the manuscript of 
plaintifï ever reached the now deceased secretary of Mr. Thomas ; but, 
assuming that it did, it is entirely clear that Mr. Thomas never saw 
this manuscript. 

[2] Yet I can see how the plaintifï, by a combination of circum- 
stances, was led to the belief that his work had been appropriated, 
and how, therefore, the suit was earnestly brought and in good faith, 
and under ail thèse circumstances costs will not be awarded against 
him. 

The bill will be dismissed, without costs. 
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FARGO V. POWERS et al. 

(District Court, E. D. Michigan. September 23, 1914.) 

No. 3844. 

1. CONSTITUTIONAL LAW <S=:j12 CONSTRUCTION OF CONSTITUTIONAI, PbOVI- 

SIONS^EXTEINSIC MATTEES — HiSTORY OF THE TiMES. 

The interprétation of eonstitutional provisions is to be made in vIew 
of the history of the times, the evil to be remedied, and the purpose to 
be accomplished. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dlg. § 9; 
Dec. Dig: ®=>12.] 

2. Taxation '^=»142 — Construction or Constitutional Peovisions — "Coe- 

POBATIONS." 

The Word "corporation," as used in Const. Mich. art. 14, § 10 (amend- 
ment of 1900), which authorizes the Législature to "provide for the assess- 
ment of the property of corporations at its true cash value by a state 
board of assessors," in view of the previous législation of the state in 
which express companies were classed for purposes of taxation with rall- 
road, telegraph, and similar companies, of the course of judicial décision 
and the agitation and other facts disclosed by the history of the times, 
which resulted in the adoption of the amendment, the purpose of which 
was to place the taxation of such companies on an ad valorem instead of 
a spécifie basis, includes an express company which, although not strictly 
a corporation but a joint-stock association, has many of the attributes 
and powers of a corporation under the laws of the state of its organiza- 
tion. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 270; Dec. Dig. 
<S=142. 

For other définitions, see Words and Phrases, First and Second Séries, 
Corporation.] 

8. Constitutional Law <@=>20 — Construction ce Constitutional Provi- 
sions — Législative Construction. 

If a state constitutional provision is susceptible of two constructions, 
the action of the Législature in adopting one of those constructions and 
enaeting a statute to carry it into efCect as thus construed is concluslve 
in favor of such construction. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 14, 
15; Dec. Dig. ®=»20.] 

4. Taxation <S=»388 — Mode of Assessment — Peopeety of Express Companï. 

That a state board in the assessment of the property of an express 
Company included its tangible Personal property in other states used in 
conducting its business In making up the entire value of its property as a 
unit, the portion assessable in the state then being determined on a 
mileage basis, does not iuvalidate the assessment ; nor does the fact that 
the board refused to include in the aggregate mileage of the company its 
claimed forelgn and océan mileage, where the record indicated that the 
character of such mileage was at least equi vocal and that the company 
did not hâve the océan routes claimed under contracts, but in some cases 
merely contracts for rates with no exclusive rights, and in others not 
even those. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. §§ 667, 668; Dec. 
Dig. (©=»388.] 

In Equity. Suit by James C. Fargo, président of the American 
Express Company, against Perry F. Powers (Bradley substituted), 
Auditor General of the State of Michigan, and others. Decree for 
défendants. 

^=3For other cases see aame topio & KBY-NUMBER in ali Key-Numbered Digoats & Indexes 
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Campbell, Bulkley & Ledyard, of Détroit, Mich., for complainant. 
Roger I. Wykes, of Grand Rapids, Mich., for défendants. 

TUTTLE, District Judge. This case involves the authority of 
the State Board of Assessors, and the method of its exercise, in as- 
sessing the property of express companies in Michigan. 

The American Express Company, in 1903 and previously, did busi- 
ness and operated routes and possessed property in Michigan, which 
was in 1903 subject to taxation in this state; the State Board of As- 
sessors imposed a tax for 1903 upon its Michigan property. 

The statute under which taxation of the express compàny's prop- 
erty took place was Act 173 of 1901, as amended by Act 45 of 1903. 

The bill is filed by James C. Fargo, on behalf of the said express 
Company, to question the validity of the statute and tax and to re- 
strain the collection of this tax. 

Thèse acts were based upon, and purposed to carry into elïect, the 
constitutional amendments of 1900 embraced in sections 10 and 11 
of article 14 of the Constitution, which reads as follows: 

"Sec. 10. The state may continue to collect ail spécifie taxes accrulng to 
the treasury under existing laws. ïhe Législature may provide for the col- 
lection of spécifie taxes from corporations. The Législature may proyide 
for the assessment of the property of corporations, at Its true cash value, by 
a State Board of Assessors and for the levying and collection of taxes there- 
on. Ail taxes hereafter levied on the property of such classes of corporations 
as are paying spécifie taxes under laws in force on November 6th, A. D. nine- 
teen hundred, shall be applied as provided for spécifie state taxes iu section 
one of this article. 

"Sec. 11. The Législature shall provide a uniform rule of taxation except 
on property paying spécifie taxes, and taxes sliall be levied on sueh property 
as shall be prescribed by law: Provided, that the Législature shall provide an 
uniform rule of taxation for such property as shall be assessed by a State 
Board of Assessors, and the rate of taxation on such property shall be the 
rate which the State Board of Assessors shall ascertain and détermine is 
the average rate levied upon other property upon which ad valorem taxes 
are assessed for state, county, township, ,school and municipal purposes." 

This System of taxation required detailed reports from ail express 
companies, owning property and doing business in Michigan. The 
required report was made by the American Express Company for 
1903. 

After the coming in of the report, the board assessed the property 
of the Company in Michigan, and extended the taxes against the as- 
sessment at the average rate as fixed by law. 

Under the statute (section 8, Act 45 of 1903) the method of fixing 
the value of the Michigan property of express companies was as fol- 
lows: 

"In determining the cash value of the property of express companies, they 
shall ascertain and détermine the actual value in money of the entire amount 
of the capital stock and bonded indebtedness of such express company. From 
the amount so obtained and determined, said board shall deduct the actual 
value of ail real estate owned by It as ascertalned by said board, and the 
actual value of ail its Personal property which is not used in the express busi- 
ness of such express company. And the remainder thus obtained shall be 
used in determining the assessment of such express company In the followinç 
manner: The said board shall then divlde the amount obtained above by 
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the total number of miles of railroad, stage, water and other routes over whlch 
the Company did business, to obtain the value per mile, and shall tàen multiply 
the value per mile tbus obtained by the total number of miles of such routes 
within this state, exclusive, however, of the number of miles of water routes 
over the navigable waters of the United States within this state, to which re- 
sults shall be added the value of ail real estate owned by such express Com- 
pany in this state, as determined by said board, and the sum so obtained shall 
be taken and considered as the actual value of the property of such express 
Company subject to assessment and taxation in this state." 

In its report for the year 1903, the express company stated, as the 
value of its several items of property and its mileage, the fcllowing: 

Number of shares, 180,000; par value SlOO; actual value $153; personal 
property, not used in the express business, $20,939,694.22 ; real estate in 
Michlgan $43,945.74; real estate outside of Michigan, $4,897,922; mileage, 
railroad, stage and water in the United States and Canada $42,807.50; 
Michigan mileage, $5,144.38; océan and Europeau mileage, $125,673. 

With this report before it, the board proceeded in the foUowing 
manner in making its assessment: 

Taking the June average of the stock sales would make the 
value of the single shares $193,456, and the value of 180,- 
000 shares $34,822,080.00 

From this to be deducted: Personal property not used in the 
business $20,939,694.22 

Real estate in Michigan 43,94.5.74 

Real estate outside of Michigan 4,897,922.00 

Total déductions 25,881,56156 

Lea ving a balance of $ 8,940,518.04 

This to be apportioned under mileage as follows: 

Railroad and stage in the United States $38,828.31 

Water (inland) 2.549.00 

Railroad in Canada 1,430.19 

Total $42,807,50 

And taking the Michigan mileage as follows: 

Railroad $4,899.38 

Water (inland) 245.00 

Total $5,144.38 

The proportion of the property to be attributed to Michigan is found 
by dividing 5,144.38 by 42,807.50— .1 201747. 

And this, applled to the value above found of $8,940,518.04, 

would equal $1,074,424.07 

Adding the real estate in Michigan 43,945.74 

Brings a total value of $1,118,369.81 

Whlle the assessment was $1,120,000.00 

The American Express Company is not, strictly speaking, a cor- 
poration, but is a joint-stock association, organized under voluntary 
agreement of the parties pursuant to the common law of the state 
of New York. The Législatures of that state hâve, from time to time, 
passed laws which confer upon joint-stock asspciations powers of a 
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more or less corporate nature, but not destroying their real cliaracter 
of voluntary joint-stock associations. 

While the bill raised numerous objections to the validity of the 
statute, Act 173 of 1901, and to the method of assessment foUowed 
and the tax imposed, but three of those objections were presented 
and insisted upon by the complainant's soliciter in argument: 

(a) That, as the American Express Company is a partnership and 
not a corporation, it is not within the terms of the Michigan con- 
stitutional amendment of 1900 or of the taxing statute. 

(b) That the act under which the assessment is made and the method 
and principle of the assessment of complainant's property as made 
are unconstitutional and void, because said act requires the taxation 
of, and said assessment actually did tax in Michigan, the tangible 
Personal property of the American Express Company used in its busi- 
ness and permanently located ovitside of the state of Michigan. 

(c) That the refusai of the State Board of Assessors to use the 
océan mileage or routes as a part of complainant's aggregate mileage 
was a violation both of the taxing statute and of the fédéral Consti- 
tution. 

While only the more important facts are stated in this opinion, ail 
of the facts and proof in the case hâve been given due and full con- 
sidération. 

Upon those facts the court is constrained to, and does, hold both 
the taxing statute and the action of the State Board thereunder, in 
assessing and taxing the property of the American Express Com- 
pany, to be valid and constitutional. 

[Z] The first objection to the tax and statute made by the com- 
plainants involves the construction to be placed upon the constitution- 
al amendment of 1900, and the détermination of whether the term 
"corporations" as used in that amendment extends to, and includes, 
the property of joint-stock associations, such as the American Ex- 
press Company, in such a manner as to permit the Législature to 
apply to the property of those institutions the rule of assessment and 
taxation provided for in Act 173 of the Public Acts of 1901. 

Upon its face the constitutional amendment is limited to corpora- 
tions. If the amendment is to be construed literally and to include 
nothing but those institutions possessing every attribute of, and which 
are strictly, corporations, possibly the property of the complainant 
could not be included in the plan of taxation enacted thereunder, as 
it is a joint-stock association organized under the New York laws, 
and is not, strictly speaking, a corporation. 

The représentative of the state claims that the intent of the framers 
of thïs constitutional amendment and of the people in adopting it 
was to include and to permit the taxation through a State Board 
of Assessors of the property of joint-stock associations, and particu- 
larly the property of those which, like the American Express Com- 
pany, had theretofore been specifically taxed. 

One of the primary rules in the construction of both constitutional 
and statutory provisions is that the intent, when ascertained, must 
govern. However, that rule does not permit the courts to make in- 
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vestigations for the purpose of applying constructions which will do 
violence to the language which has been used. If the term of lan- 
guage used be clear, there is, of course, no room for construction; 
but where the question is vvhether a particular word, such as the 
Word "corporations" in this instance, shall be construed to extend to 
and include other institutions of a very similar nature, which pos- 
sess se many of the attributes of corporations, and which hâve 
been almost uniformly, in the history of the législation of the state, 
treated as corporations, and subjected to the same rules, and often 
included within the term "corporations," it becomes the duty of the 
court to hâve recourse to the history, purpose, and reason for the 
provision and the mischief to be remedied thereby, and to apply such 
construction as tbe history and purpose and intent of the provision 
will indicate to be proper. 

An ambiguity or doubt as to the meaning of the term arises from 
the fact that it is not expressly stated whether thèse joint-stock com- 
panies are to be excluded from, or included within, the term, and 
that ambiguity or doubt permits recourse to the history of the times, 
the purpose of the enactment, and the mischief to be remedied. 

Upon this point the Michigan Suprême Court, in Bay City v. State 
Treasurer, 23 Mich. 506, said : 

"So the people supposed when the Constitution was adopted. Constitu- 
tions do not change with the varying tides of public opinion and désire : the 
will of the people therein recorded is the same inflexible law untll changed 
by their own deliberative action ; and It cannot be peniilssiblo to the courts 
that, in order to aid évasions and clrcumventions, they shall subject thèse in- 
struments, which In the main only undertake to lay down broad gênerai 
principles, to a llteral and technical construction, as if they were great 
public enemies standing In the way of progress, and the duty of every good 
citizen was to get around thelr provisions whenever practicable, and give 
them a damaging thrust whenever convenient. They must construe them 
as the people dld in their adoption, if the means of arriving at that con- 
struction are within their power. In thèse cases we thought we could arrive 
at it from the public history of the times." 

In People v. Harding, 53 Mich. 485, 19 N. W. 156, the rule for 
the construction of constitutional provisions was stated in the fol- 
lowing language: 

"But it is urged that the clause is meaningless unless the efflect is given to 
it for which the prosecution contends. In this we do not agrée. It may hâve 
meaning and effiect, though différent to that the prosecution contends for. 
And in seeking for Its real meaning we must take into considération the 
times and circumstances under which the state Constitution was formed — • 
the gênerai spirit of the times and the prevailing sentiments among the 
people. Every Constitution has a history of its own which is likely to be 
more or less peculiar, and, unless interpreted in the light of this history, Is 
llable to l>e made to express purposes which were never within the minds 
of the people In agreeing to it. This the court must keep in mind when 
called upon to Interpret It ; for their duty is to enforce the law which the 
people hâve made, and not some other law which the words of the Constitu- 
tion may possibly be made to express." 

In Endlich on Interprétation of Statutes, § 29, it is said: 

"The Interpréter, In order to understand the subject-matter and the scope 
end object of the enactment, must * * * refer to the history of the 
times to ascertain the reason for, and the meaning of the provisions of a 
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statute, and to the gênerai Btate of opinion, public, judicial, aud législative, 
at the tlme of the enactiuent. And the unmistakable évidence of such con- 
temporaneous clrcumstances of the intention of the Législature shoiild govern 
the construction of a statute whose terms are left doubtful by its language, 
and whose object is the correction of an abuse. For thèse purposes the court, 
in interpreting a statute, will take judicial notice of contemporaneous his- 
tory, or it may consult contemporary or other authentîc works or wiitings." 
Rhode Island v. Massachusetts, 12 Pet. 657, 9 L. Ed. 1233. 

[1] Many other décisions of the state of Michigan and other states 
establ'ish the same rule, namely, that the interprétation of constitu»- 
tional provisions is to be made in view of the history of the times, 
the evil to be remedied, and the purpose to be accompHshed. 

The history and purpose of the constitutional amendment in ques- 
tion is clear. Tlie amendment resulted from agitation for so-cahed 
equal taxation which had existed for a number of years. The pur- 
pose was to bring the property of corporations and other institutions, 
previously in part escaping its just share of taxation, witliin the rules 
permitting taxation of property upon its value by a state board; it 
being intended to include ail property previously subjected to spécifie 
taxation. This brought within the scope of the agitation express, 
car-loaning, telegraph, téléphone, railroad, and union station and dépôt 
companies ; ail having been taxed specifically. 

Many things showing the purpose and intent of this constitutional 
amendment will be found in the Législative Journals. In the course 
of the agitation resulting in the passage of the amendments the ex- 
ecutives of the state sent to the Législature numerous messages and 
proclamations, some of them convening it in session for the express 
purpose of considering the question of equal taxation and no other. 
Thèse proclamations and messages throw a very clear light upon 
the designs of the amendment as applied to the property of express 
companies. 

Not only were express companies taxed specifically previous to 
1901, but the System of their taxation in Michigan from 1867 applied 
the same to joint-stock express companies, and to incorporated express 
companies. Act of 1867, C. L. 1871, p. 535, § 1619 ; Act of 1867, How. 
Stat. p. 952, § 3718; Act of 1867, C. L. 1897, p. 1656, § 5258. 

In addition, the law for the enforcement of spécifie taxes contained 
from 1872 the following section, or its équivalent: 

"The term 'corporation,' as used in this act shall be construed to Include 
ail associations and joint stock companies having any of the powers or 
privilèges of corporations not possessed by Indivlduals or partnerships." 
How. Stat. § 1255. 

After 1896 and before the passage of the Atkinson Bill (Act 19) in 
1899, at least six messages or proclamations upon the subject of the 
revision of the laws of the state so as to permit the taxation of property 
theretofore escaping taxation, through the payment of spécifie taxes, 
upon an ad valorem basis, were sent by the Executive to the Législa- 
ture. Typical passages from one of thèse messages are as follows: 

"In my message of May 6, 1897, I called your attention to the opération 
of the présent laws with référence to express companies, and pointed out 
to you that under the laws as they then existed we collected from express 
companies in the state, as one per cent, on gross earuings In 1S95, $2,742.34, 
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and In 1896, $2,563.36. In the neighboring state of Indiana the property of 
thèse companies was assessed in 1895 for $1,330,076.00. Indiana ùad at 
that time, 1,336 less miles of railroad than Alichigan. The business of ex- 
press companies is largely dépendent upon the railroads, so that it is safe 
to say that without excessive mileage and excessive commerce the business 
done in this state must be at least equal to the business done in the state of 
Indiana. 

"If the express companies of this state had been assessed at the same 
amount as in Indiana, thelr taxes would hâve been in 1895, $37,258.93 in- 
stead of $2,742.34. This is eomputed at the average rate of taxation as flxed 
by the board of revlew for that year. 

"In the neighboring state of Ohio express companies are made to yield 
even a larger revenue than In Indiana. The System under whlch they are 
taxed in Indiana and Ohio has been pronounced falr and just by the Suprême 
Court of the United States, and I earnestly recommend the adoption of the 
same System in this state. 

• **•••*••* 

"Values, not earnings, should be assessed. 

"There is but one rule consistent with honesty, and that Is to place ail 
the property of the state upon the same footing, and to make every one 
pay his share and to ask no one to pay more than his share. No one should 
ask the railroads, express companies, telegraph and téléphone companies 
to do more than they insist upon others doing. We should not be satisfled 
with less. "Wle should bear in mind that we are only représentatives, in pass- 
ing laws that affect the interests of our constituents and the interests of 
unborn men and vromen who are to corne after us. Our constituents hâve 
a right to demand a substantial and bona flde effort to equalize taxes and 
to make every one pay his just share. 

"Distribution of Taxes. 

"The taxes pald by railroad companies, express companies, telegraph and 
téléphone companies under the présent System are devoted to the primary 
school fund. I respectfully recommend to you that the taxes to be coUected 
under any act v/hicb you may pass be devoted to the same purpose, and be 
paid direct to the school districts of the state In proportion to the number 
of school children. (H. J. Extra Session 1898, pp. 24, 25, 26.) 

"I recommend that you authorize the appointment of a state boaid of five, 
to be nonpartisan if the Constitution permits, which shall be empowered to 
make a just and équitable valuation of the franchises and other property 
of railroad companies, express companies, telegraph and téléphone companies, 
at their true cash value, and to ascertain the average rate of taxes paid 
by the other people of the state for state, county and municipal purposes, 
and to assess the property of thèse companies at that rate, the moneys eol- 
lected to be paid directly to the state treasurer and by him distributed in the 
same manner as the moneys now collectcd from spécifie taxes. (H. J. Extra 
Session 1898, p. 26.)" 

The Législature of 1899 passed Act No. 19 of that session, com- 
monly known as the "Atkinson Bill," being entitled : 

"An act to provide for the assessment and levy of taxes upon the property 
of railroad companies, express companies, telegraph companies and téléphone 
companies and the collection thereof, and the désignation and élection of a 
state board of assessors to make such assessment and levy." 

This act, in section 9, provided : 

"Any person or persons, joint-stock association or corporation, wherever 
organized or incorporated or wherever residlng, engaged in the business of 
conveying to, from or through this state, or any part thereof, money, pack- 
ages, gold, silver, plate, or other articles by express, not including the ordi- 
nary lines of transportation of merchandise and property in this state, shall 
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be deemed an express company within the meanlng of tlils act." Art. 9. 
Act 19, 1899. 

This act was held unconstitutional in Pingree v. Auditor General, 
120 Mich. 95, 78 N. W. 1025, 44 L. R. A. 679, as violating the pro- 
vision of the State Constitution requiring taxes upon property to be 
levied according to a unif orm rule, and the constitutional amendments 
of 1900 were the outgrowth of this décision. 

Following the décision in Pingree v. Auditor General, and before 
the passage of Act 173 of 1901, at least eight messages or proclama- 
tions bearing upon the subject of equal taxation were sent by the ex- 
ecutives of the state to the Législature, ail of which set forth clearly 
that the purpose of the constitutional amendments was to reach the 
property theretofore taxed specifically and to permit the passage of 
a law along the lines of the Atkinson Bill, which had included the 
property of express companies whether joint- stock associations or 
corporations. 

In his message to the spécial session of December, 1899, the Gov- 
ernor said : 

"The platform of the Republican party of 1898, to which nearly ail of you 
owe alleglance, declared as follows: 'We coauiiend the présent administration 
for its earnest efforts In favor of the e<iual and just taxation of the property 
of railroad, telegraph, téléphone and express companies. We favor the 
immédiate repeal of the tax upon the gross earnings of railroad companies 
and favor a tax to be levied upon the true value of railroad, telegraph, télé- 
phone and express companies' property, this value to be determined by a 
state board. The taxes coUected therefrom shall be paid into the prlmnry 
school fund. We indorse the prineiples of the Atkinson Bill and pledge tlie 
support of the Republican party thereto.' " (H. J. Spécial Session 1899, p. 12.) 

In his proclamation convening the Législature in spécial session 
in October 1900, he said: 

"An extraordinary condition, and one which requires the immédiate applica- 
tion of a remedy by the Législature, exists in this state, relative to the sub- 
ject of taxation. Executive messages, commencing vfith Governor Bagley's 
in 1877, hâve voiced the complaints of the people coucerning Inequality, irreg- 
ularity and injustice in taxation. They hâve arisen largely froni the unjust 
discrimination in favor of certain corporate property and its owners. * • * 

"The décision of the Suprême Court of this state upon the princijjle in- 
volved in the Atkinson Bill makes it necessary to amend the Constitution 
before ail property can be taxed at its true value. It is therefore necessary to 
adopt an amendment to the Constitution so that property now paying spécifie 
taxes upon earnings can be taxed at its true casli value. This should be donc 
iiot only in interest of uniformity, but of justice. It is not longer seriously 
denied that corporations paying spécifie taxes on earnings are not now and 
hâve not heretofore borne tlieir just share of the public burdens. * * * 

"I hereby call the Législature of the state of Micliigan to meet in extraordi- 
nary session on Wednesday, the tenth day of October, A. I>. 1900, at 12 
o'clock noon, of that day to consider the question of the submission of an 
amendment or amendments to the Constitution which will permit the enact- 
ment of laws that will provide for the equal taxation of ail property, by an 
assessment of the sarae at its cash value and for the purpose of repeadng or 
amending the spécial charters of rallroads and other companies." (H. J. 
Oct. Spécial Session 1900, pp. 4, 5.) 

In his message to the same session he said: 

"Under our Constitution as construed by the Suprême Court of Michigan, It 
Ifi practically impossible to frame a law by which property of railroad. 
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telegraph, téléphone and express companles can be taxed upon Its true value, 
unless we resort to local taxation." (H. J. Oct. Spécial Session 1900, p. 10.) 

He also said : 

"Some of the principal arguments against spécifie taxation upon earnlngs 
and in support of taxation upon actual cash value are as foUows: 

"(1) That the policy of taxing rallroads and slmilar corporations by a 
spécifie tax origlnated when the state was new, when it was thought necessary 
to favor the promotion of improved methods for transportation and com- 
munication. This reason no longer exlsts. Spécifie taxation was regarded at 
that time as a partial exemption from taxation. It can no longer be seri- 
ously contended, however, that the richest corporation in the state should 
be any longer favored with thèse spécial privilèges. * • * 

"It bas been assigned as a reason for voting against measures provlding 
for taxation upon cash value, the fact that no valuatlon has been made of 
railroads, telegraph, téléphone and express companies' property, and that there- 
fore it could not be said with any degree of certainty that thèse corporations 
are not under the présent system paying their share of taxes. * * * 

"Many of the statements herein made with référence to rallroads, apply 
with equal force to telegraph, téléphone and express companies, which pay 
taxes upon their earnlngs. In the case of the latter corporations it wlll be 
fouud that the properties of greatest value which they possess are their 
franchises." (H. J. Oct. Spécial Session 1900, pp. 10, 13, 15.) 

This October spécial session of 1900 framed and proposed for adop- 
tion the constitutional amendment which was subsequently adopted 
at the November élection. 

Thèse extracts from the messages of the executives of the state 
are typical of passages contained in ail of the messages, and indicate 
clearly the spirit of the times, the history of the législation and con- 
stitutional amendment, and the purpose in view. 

The Législature of 1901 passed the law under which, as amended, 
the assessment involved in this case took place, which was entitled: 

"An act to provide for the assessment of the property of railroad com^ 
panies, union station and dépôt companies, express companies, * * • re- 
frigerator car companies and fast frelght Une companies ; and for the levy 
of taxes thereon by a State Board of Assessors, and for the collection of 
such taxes." 

This act (section 5) contained the provision: 

"The term company, corporation or association, wherever used in this act 
shall apply to and be construed as referring respectively to any railroad Com- 
pany, union station and dépôt company, express company, car-loaning Com- 
pany or refrigerator, or fast freight Une company, and any and ail other 
corporations subject to taxation under this act." 

By section 6 of the act, express companies were required to report 
"the nature of the company, and under the laws of what state or coun- 
try organized." 

It cannot be successfully contended that the provision of the stat- 
ute, which included express companies in the system of assessment 
by a State Board of Assessors, was intended to be limited to those ex- 
press companies which were in fact corporations, because the efïect 
of such a construction would be to include but a small part of the 
property of express companies under that system, inasmuch as, in 
volume of property and business, but about one-seventh of the total 
220 F.— 45 
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express property in the state belonged to corporations, while six-sev- 
enths of that property belonged to joint stock associations. 

The character and names of the express companies doing business 
in Michigan in 1901 with the volume of their business as reported by 
them are as follows: 



Company 


Character 


Miles 


Gross Recelpts 
Miclilgan 


Adams 


Joint-Stock Co. 


459.72 


$ 3.3.347.18 


American 


'• Il »> 


4,191.00 


$370.825.81 


National 


■> >» >» 


780.00 


$ 76,672 63 


Canadian 


Corporation 


57.00 


$ 14,774.16 


Pacific 


n 


79 00 


$ 4.343.73 


United States 


Joint-Stock Co. 


697.58 


$ 33.1.3331 


"Western 


Corporation 


686 58 


? 25.482 16 


Dominion 




2.00 


$ 699.65 



In making the first assessment under Act 173 in 1902, and each year 
since, the state board has construed the statute to include, and has 
assessed, the property of the joint-stock express companies as well as 
that of the corporation express companies. 

In view of the facts that the agitation for increased taxation ex- 
tended to ail spécifie paying institutions, including express companies ; 
that the purpose of the Législature since 1897 has been to provide a 
System for their taxation ; that the Atkinson Bill as passed included 
express companies ; that the purpose of the constitutional amendment 
of 1900 vvas to permit législation along the Unes of the Atkinson 
Bill; that immediately upon the passage of that amendment the Lég- 
islature passed a law including express companies ; that ail the im- 
portant express companies doing business in Michigan are joint-stock 
associations; that any System which does not include the joint-stock 
associations taxes but a small portion of the express property, split- 
ting it up between two methods of taxation, and leaving the System 
open to the objection, upon the validity of which I do not pass; that 
it is not unif orm as to the class of property to which it applies ; that 
the state board has uniformly construed the act as including the joint- 
stock associations, and has uniformly assessed them under it ; and that 
those associations hâve for the most part paid their taxes under the 
act — I hâve reached the conclusion that the purpose and effect of the 
constitutional amendment was to include joint-stock associations. 

The American Express Company is shown by the proof to be a vol- 
untary joint-stock association, organized under the coinmon law of 
New York, and being the successor of the Merchants' Union Ex- 
press Company. Its articles and the testimony show that it possesses 
practically ail of the attributes of a corporation. Its status under the 
New York law is not, strictly speaking, that of a simple partnership. 

In the case of Waterbury v- Merchants' Union Express Co., 50 
Barb. (N. Y.) 158, 159-161, the attributes of a joint-stock association 
organized under the New York laws were set forth in the foUowing 
language : 
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"Before proceeding to more partieular questions, It wlU be useful to con- 
sider briefly the nature and légal character o£ thèse joint-stock associations. 
ïliey are organized, not as simple partnerships, but with written articles ol' 
association framed under and with rei^erence to the statute laws on tlie 
subject. The flrst act was passed in the year 1849. It was amended in the 
year 1851, and again in 1854. A further act, passed at the session of 1S67, 
authorized thèse companies to hold real estate in perpétuai succession. By an 
examination of ail thèse statutes it wlll be found that joint-stock companies 
possess the following qualities or attributes of corporation: (1) They can, 
like corporations, sue or be sued in a single or collective name, to wit, the 
name of their président or treasurer. (2) Their property or capital is repre- 
sented in shares and certiflcates of stock differing in no respect from the 
shares and stock certiflcates in corporations. (3) The death of a member, 
his insolvency, or the sale or transfer of his interest, is not a dissolution 
of the Company. (4) They hâve perpétuai succession, or what is sometimes 
called the immortality of corporations. (5) They can take and hold real and 
Personal estate in a collective capacity and in perpétuai succession. Thèse 
are ail attributes of a corporation, and, if we look into the books for ele- 
mentary définitions, we shall find that corporations hâve no other attributes 
except the technical one of a common seal to distinguish them from common- 
law partnerships. On the other hand, simple partnerships bave none of the 
attributes or qualities hère mentioned. Mère names are but of little im- 
portance. Looking at the substance and nature of things, it Is plain that, in 
respect to the absence of a common seal merely, thèse joint-stock associations 
are llke partnerships. In the other and vastly more material respects men- 
tioned, they are like corporations, although they are not declared to be such 
by the législative acts referred to. And so it was in the case of the gênerai 
banking act of 1838. The word 'corporation* is not used In that act, yet the 
Institutions or associations organized under it hâve been uniformly held to 
be corporations in the fuUest and most exact sensé. As to Personal and in- 
dividual liability, I may add that this is an incident both of partnerships and 
corporations, uniform and Invariable in the one case, subject entirely to the 
législative will in the other. 

"What, then, are the true relations of a shareholder In one of thèse as- 
sociations, and by what rules and analogies are his rlghts to be deter- 
mined where he seeks a controversy with the body to which he belongs. 
Thèse Institutions are of such récent origin among us, and hâve arisen under 
laws of such récent enactment, that we are without judicial précédents in 
this country. It seems to me, however, plain that in controversies like the 
présent one we must follow mainly the analogies afforded by laws and juris- 
prudence in the case of corporations, instead of those derived from the law 
of simple partnership." People v. Wemple, 117 N. Y. 136, 22 N. E. 1046, 6 
L. R. A. 303 ; Fàrgo v. McVicker, 55 Barb. (N. Y.) 437-^40 ; People v. Coleman, 
133 N. Y. 279, 31 N. E. 96, 16 L. R. A. 183. 

In numerous cases joint-stock companies and voluntary associations 
hâve been held to be corporations, and in numerous cases laws, which 
in terms only included corporations, hâve been held to apply to joint- 
stock companies and to voluntary associations and to thèse express 
companies as such institutions. People v. Wemple, 117 N. Y. 136, 
22 N. E. 1046, 6 L. R. A. 303 ; Fargo v. McVicker, 55 Barb. (N. Y.) 
437, 440; Fargo v. Louisville, N. A. & Chicago Ry. Co. (C. C.) 6 Fed. 
787, 790; Westcott v. Wm. G. Fargo, 61 N. Y. 542, 548, 19 Am. Rep. 
300; Id., 6 Lans. 319, 329; Liverpool Ins. Co. v. Massachusetts, 10 
Wall. 566, 574, 19 L. Ed. 1029; Youngstown Coke Co. v. Andrews 
Bros. Co. (C. C.) 79 Fed. 669; Attorney General v. Mercantile Ma- 
rine Ins. Co., 121 Mass. 524; Tidewater Pipe Co. v. Assessors, 57 
N. J. Law, 516, 31 Atl. 220, 27 L. R. A. 684; Pipe Une Co. v. Berry. 
52 N. J. Law, 308, 19 Atl. 665 ; Edgeworth v. Wood, 58 N. J. Law. 



708 220 FEDERAL REPOETER 

463, 33 Atl. 940; Maltz et al. v. American Ex. Co., 1 Flip. 611, Fed. 
Cas. No. 9,002 ; Bushnell v. Park Bros. & Co., Ltd. (C. C.) 46 Fed. 
209; Park Bros. & Co. v. Bushnell, 60 Fed. 583, 9 C. C. A. 138. 

The case of Liverpool Insurance Co. v. Massachusetts, 10 Wall. 
566, 19 L. Ed. 1029, indicates the reasonableness of classifying joint- 
stock companies with corporations for taxation purposes. This case 
involved an English joint-stock company. The Massachusetts court 
held it to be within the intent of its statute for the taxation of cor- 
porations, and that décision was sustained by the fédéral Suprême 
Court on the ground that it possessed practically ail of the attributes 
of a corporation. 

In Michigan thèse joint-stock associations hâve in numerous in- 
stances been recognized by the Constitution, the statutes, and the 
courts, as being properly included within the term "corporation" and 
as possessing practically ail of the attributes of corporations, and they 
are subjected by express provision to ail of the requirements and re- 
strictions of the Michigan Constitution contained in the article relat- 
ing to corporations. Section 11, art. 15, Michigan Constitution 1850; 
Act 53 of 1871 (section 5262, C. L. 1897) ; Act 57 of 1852 (section 
1255, Hovv. Stat.) ; Attorney General v. American Express Co., 118 
Mich. 682, 77 N. W. 317. 

In Attorney General v. American Express Company, 118 Mich. 682, 
77 N. W. 317, the American Express Company was held to come 
within the terms of a court rule applying to corporations; the court 
saying : 

"But counsel contend, further, that the power given to the circuit court.s to 
issue mandamus rests upon Cir. Ct. Bule No. 46, wliich provides: 'Circuit 
courts shall tiave jurisdiction within their respective counties in ail manda- 
mus proceedlngs Involvlug the action of any offlcer or board ot auy county, 
township, clty, or * * • village, and the action of any private corpora- 
tion or offlcer or board thereof,' and that, this rule not having included joint 
stock associations, the circuit courts are not vested with power to issue the 
writ. 'Corporations' and 'Associations' are convertible, and otteii used as 
synonymous, terms. There is no reason for any * * * discrimination 
between corporations and joint stock associations, in applying this rule. It 
is the intent of the rule to place ail mandamus proceedings of this character 
primarily in the circuit courts. In référence to the assessment and collec- 
tion of spécifie taxes, the Législature of this state bas recognized the terms 
as convertible. (Art. 1255, 1 How. Stat.) pro vides: 

" 'The term corporation, as used in this act shall be construed to luclude 
ail associations and joint stock companies having any of the powers or priv- 
ilèges of corporations not possessed by individuals or partnerships.' 

"In Maltz V. American Express Co., 1 Flip. 611 [Fed. Cas. No. 9,002] it was 
held that, whether a corporation or not, a joint-stock association is a distinct 
légal entity, and that so long as that fact exists, and It possesses the attributes 
of perpétuai succession, and the capacity of suiug and being sued, it is a 
juridical person, and must be regarded as a citis^en of the state which créâtes 
it; and It is whoUy Immaterial whether it be termod an 'association,' 'joint- 
stock association' or 'guild.' " 

The foreign joint-stock association such as the American Express 
Company is included within the term "corporations" and subjected to 
the requirements applied to corporations before it is permitted to do 
business in Michigan by section 9 of Act 206 of 1901 as amended, 
and in 1907 the American Express Co. filed its articles in the ofike of 



FARGO V POWERS 709 

the Secretary of State, and paid the franchise fee in the manner re- 
quired of foreign corporations. 

[3] If the constitutional provisions in question are susceptible of 
two constructions — one being that contended for by complainants, the 
other that taken by the Législature — the action of the Législature in 
adopting one of those constructions and enacting a statute carrying it 
into effect, as thus construed, must be deemed conclusive. That 
ru le is : 

"That the acts of a state Législature are to be presumed constitutional 
untll the contrary is shown; and it is only when they manifestly infringe 
some provision of the Constitution that they can be declared void for that 
reason. In case of doubt, every presumptlon, not clearly inconsistent with 
the language or subject-matter, is to be made in favor of the constitutionality 
of the act. The povver of declaring laws uncoustltutlonal should be exercised 
with extrême caution and never where serious doubt exlsts as to the eon- 
flict." 

Where a statute has been adopted in carrying into effect a consti- 
tutional provision, the constitutional provision and statute must both 
be so construed as to permit the act to stand. This question was 
passed on in People v. Blodgett, 13 Mich. 151, 161, 162, where Judge 
Christiancy says: 

"But it has been strenuously insisted hère that thèse principles can only 
properly apply when the doubt exists as to the construction of the act, 
and not where It arises upon the meaning of a constitutional provision ; that 
it is in ail cases the duty of the court flrst to fix and settle the mean- 
ing, deflnitely, of the Constitution, whatever may be their doubts upon it, and 
then to examine the act and apply it to the Constitution. 

"Now, it strikes me, as a self-evident proposition, that the question wheth- 
er a législative act conflicts with the Constitution must, of necessity, equally 
involve the examlnation of both. And that, while it can niake but llttle 
practical différence whlch is first examined and construed, the more loglcal 
order, when it is clalnied that an act is unconstitutional, would be first to 
détermine what the act is. Nor can I perceive any good ground for holding 
that the doubt which is to restrain us from pronouncing the act unconstitu- 
tional must be confined to the meaning of the act ; nor why courts can be 
bound to settle, flx, and déclare the meaning of the one, in spite of their 
doubts, more than of the other. The doubt which is to save the act is 
the doubt of the conflict : and this may arise allke from the construction 
of the one or the other, or both. In fact, it will be found that, in much the 
greater number of cases where the rules above cited hâve been laid down. 
the doubts arise upon the construction of the Constitution, and not upon 
that of the act which was clalmed to conflict with it." 

In Board of Education v. State Board of Assessors, 133 Mich. 120, 
94 N. W. 669, the question of the construction of this constitutional 
provision was before the court which gave effect to the législative con- 
struction, saying: 

"But it is urged in behalf of the power exorelsed by the board in this case 
that, if the act is subject to this construction, it is in conflict with the con- 
stitutional amendment itself. In determining this question, uuder well-settled 
rules, we are not to ignore the contemporaneous construction placed upon 
the amendment by the Législature itself." Kennedy v. (31es, 25 Mich. 92 ; 
Pfelffer v. Board of Education, 118 Mich. 564, 77 N. W. 250, 42 L. R. A. 
536. 

[4] The second objection to be considered is that the tangible 
Personal property of the American Express Company, located outside 
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of Michigan and used in the express business, was taxed în Michigan, 
thus exceeding constitutional limitations. Tlie Michigan statute im- 
poses a tax only upon the property of the company located in Michi- 
gan. In ascertaining the value of that property in Michigan and sub- 
ject to taxation there, it treats the entire property of the company as 
a unit, deducts the real estate and the personal property not used in 
the business, from the total value of the unit, divides the remainder 
between Michigan and the other states upon the mileage of routes over 
which the company opérâtes, and, to the Michigan proportion thus 
obtained, adds the real estate. This is but the giving of expression to 
the unit rule, for the assessment and taxation of the property of in- 
stitutions doing business in a number of states, which has been re- 
peatedly applied, and whose application has been repeatedly upheld. 
Western Union Tel. Co. v. Mass., 125 U. S. 530, 8 Sup. Ct. 961, 31 h. 
Ed. 790; Pullman's Palace Car Co. v. Pennsvlvania, 141 U. S. 18, 11 
Sup. Ct. 876, 35 L. Ed. 613 ; Maine v. Grand Trunk, 142 U. S. 217, 12 
Sup. Ct. 121, 163, 35 L. Ed. 994; Pittsburg, C, C. & St. L. v. Backus, 
154 U. S. 431, 14 Sup. Ct. 1114, 38 L. Ed. 1031 ; Western Union Tel. 
Co. v. Taggart, 163 U. S. 1, 16 Sup. Ct. 1054, 41 L. Ed. 49; Postal 
Tel. Co. V. Adams, 155 U. S. 6SS, 15 Sup. Ct. 268, 360, 39 L. Ed. 311 ; 
American Refrigerator Co. v. Ilall, 174 U. S. 78, 19 Sup. Ct. 599, 43 h. 
Ed. 899; Marye v. Baltimore & Ohio, 127 U. S. 117, 8 Sup. Ct. 1037, 
32 L. Ed. 94; Delaware Railroad Tax, 18 Wall. 206, 21 L. Ed. 88S; 
Charlotte Columbus R. R. v. Gibbes, 142 U. S. 386, 12 Sup. Ct. 255, 
35 L. Ed. 1051 ; Columbus So. Ry. v. Wright, 151 U. S. 470, 14 Sup. 
Ct. 396, 38 L. Ed. 238; State Railroad Tax Cases, 92 U. S. 608, 23 
L. Ed. 663 ; New York Central v. Miller, 202 U. S. 584, 26 Sup. Ct. 
714, 50 L. Ed. 1155; Wis. & Mich. v. Powers, 191 U. S. 379, 24 
Sup. Ct. 107, 48 L. Ed. 229 ; Galveston, Harrisburg & San Antonio v. 
Texas, 210 U. S. 217, 28 Sup. Ct. 638, 52 h. Ed. 1031. 

The complainant's counsel, as he must of necessity do, admits the 
propriety of the unit rule in gênerai, but seeks to distinguish this case 
because of the fact that the property of express companies differs 
from that of railroad or telegraph companies and similar properties, in 
that, in those cases there is a physical unity or connection which does 
not exist with regard to the property of express companies, as the tan- 
gible property of express companies is made up of items such as horses, 
wagons, safes, etc., which, taken separately and by themselves, are of 
no greater value, and should be treated no difïerently, than the same 
items of property belonging to other persons. I fînd myself unable 
to accède to the merits of the distinction claimed. While a unity 
through physical connection does not exist in the property of express 
companies, there does exist a unity of use, and a unity through the 
joining together of the several items of property by means of the con- 
tracta for routes. 

This unit System of valuation has been sustained, as applied to ex- 
press property, and the point upon which it is hère attacked falls di- 
rectly within the previously decided cases. Adams Express Co. v. 
Ohio, 165 U. S. 194, 220, 17 Sup. Ct. 305, 41 L. Ed. 683; Amer- 
ican Express Co. v. Indiana, 165 U. S. 255, 17 Sup. Ct. 991, 41 L. Ed. 
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707; Adams Express Co. v. Ohio, 166 U. S. 185, 17 Sup. Ct. 604, 41 L. 
Ed. 965 ; Adams Express Co. v. Kentucky, 166 U. S. 171, 17 Sud. Ct. 
527, 41 L. Ed. 960; Fargo v. Hart, 193 U. S. 490, 24 Sup. Ct. 498, 48 
L. Ed. 761 ; Sanford v. Poe, 69 Fed. 546, 16 C. C. A. 305, 60 E. R. 
A. 641 ; Coulter v. Weir, 127 Fed. 897, 62 C. C. A. 429. 

In Adams Express Co. v. Ohio, 165 U. S. 219, 17 Sup. Ct. 309, 41 
L. Ed. 683, in passing upon the two objections, that the effect of such 
a System is to subject to taxation property located outside the juris- 
diction of the taxing state, and to impose a tax upon interstate com- 
merce, the court said : 

"As to rallroad, telegraph, and sleeping car companies, engaged in Inter- 
state commerce, It has often been held by this court that their property, In 
the several states through which thelr Unes or business extended, might be 
valued as a unit for the purpose of taxation, taking into considération the 
uses to which it was put and ail the éléments making up aggregate value, 
and that a proportion of the whole fairly and properly ascertained might be 
taxed by the particular state without vlolating any fédéral restriction. 
Western Union Telegraph Co. v. Massachusetts, 125 U. S. 530 [8 Sup. Ct. 961, 
31 L. Ed. 790] ; Massachusetts v. Western Union Telegraph Co., 141 U. S. 40 
ni Sup. Ct 889, 35 li. Ed. 628]; Maine v. Grand Trunk Ry., 142 U. S. 217 
ri2 Sup. Ct. 121, 163, 35 L. Ed. 994] ; Pittsburgh. Cincinnati, etc., Railway v. 
Baekus, 154 U. S. 421 F 14 Sup. Ct. 1114. 38 L. Ed. 1031] ; Cleveland. Cincin- 
nati, etc., Railway v. Baekus, 154 U. S. 439 [14 Sup. Ct. 1122. 38 L. Ed. 
1041]; Western Union Telegraph Co. v. Taggart, 168 U. S. 1 [16 Sup. Ct. 
1054, 41 L. Ed. 491; Pullman's Palace Car Co. v. Pennsylvanla, 141 U. S. 
18 [11 Sup. Ct. 876, 35 L. Ed. 613]. The valuation was, thus, not conlined to 
the wires, pôles, and instruments of the telegraph company; or the roadbed, 
ties, rails, and spikes of the railroad company ; * * ♦ but included the 
proportionate part of the value rçsulting from the combination of the means 
by which the business was carried on, a value existing to an appréciable 
extent throughout the entire domain of opération. And it lias been decided 
that a proper mode of aseertaining the assessable value of so niuch of the 
whole property as Is situated in a particular state is, in the case of rail- 
roads, to take that part of the value of the entire road which is measureU 
by the proportion of its length therein to the length of the whole (Pittsburgh, 
etc., Railway v. Baekus, 154 U. S. 421 [14 Sup. Ct. 1114, 38 L. Ed. 1031]) ; 
or taking as the basis of assessment such proportion of the capital stock of 
a sleeping car company as the number of miles of railroad over which its 
cars are run in a particular state bears to the whole number of miles traversed 
by them in that and other states (Pullman's Palace Car Co. v. Pennsylvanla, 
141 U. S. 18 [11 Sup. Ct. 876, 35 L. Ed. 613]) ; or such a proportion of the 
whole value of the capital stock of a telegraph company as the length of its 
Itnes within a state bears to the length of ail its Unes everywhere, deducting 
a sum equal to the value of its real estate and machinery subject to local 
taxation within the state (Western Union Tel. Co. v. Taggart, 163 U. S. 1 [16 
Sup. Ct 1054, 41 L. Ed. 49]). 

"Doubtless there is a distinction between the property of railroad and tel- 
egraph companies and that of express companies. The physical unity existing 
in the former is lacking in the latter ; but there is the same unity in the 
use of the entire property for the spécifie purpose, and there are the same 
éléments of value arising from such use. The cars of the Pullman Company 
did not constitute a physical unity, and their value as separate cars did not 
bear a direct relation to the valuation which was sustained in that case. 
The cars were moved by railway carriers under contract, and the taxation of 
the corporation in Pennsylvanla was sustained on the theory that the whole 
property of the company might be regarded as a unit plant, witli a unit 
value, a proportionate part of which value might be reached by the state 
authorities on the basls indicated. 

"No more reason is perceived for limiting the valuation of the property 
of express companies to horses, wagons, and furniture, than that of railroad, 
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telegraph, and sleeping car companles, to roadbed, rails and ties, pôles and 
wires, or cars. The unit Is a unit of use and management, and tlie horses. 
wagons, safes, pouclies, and furniture, the contraets for 'transportatiou 
facilities, the capital necessary to carry on the business, whether representoil 
in tangible or Intangible property, in Ohio, possessed a value in conibiiiatiou 
and from use in connection with the property and capital elsewhere. wlùc!! 
could as rightfuUy be recognized in the assessment for taxation in the in- 
stance of thèse companles as the others. 

"We repeat that, while the unity which exists may not be a physical unity, 
it is something more than a mère unity of ownership. It is a unity of \ise. 
not simply for the convenience or pecuniary profit of the owner, but existinj; 
in the very necessities of the case — resulting from the very nature of the 
business. 

"The same party may own a mannfacturing establishment in one state and 
a store in another, and may make profit by operatlng the two ; but the work 
of each is separate. The value of the factory in itself is not conditional on 
that of the store, or vice versa ; nor is the value of the goods manufactured 
and soia afifected thereby. The connection between the two Is merely acci- 
dentai and growing ont of the unity of ownership. But the property of an 
express Company distributed through différent states is as an essential condi- 
tion of the business united in a single spécifie use. It constitutes but a 
single plant, made so by the very character and necessities of the business. 
* * * 'That an express Company owns no Une of railway and opérâtes 
no railroad does not prevent the value of its property from being affected by 
the relation of each part to every other part, and the use to which a part 
is put as a factor in a unit business.' * * • 

"There is hère no attempt to tax property having a situs outside of the 
state, but only to place a just value on that within. Presumptlvely ail the 
property of the corporation or company is held and used for the purposes 
of its business, and the value of its capital stock and bonds is the value of 
only that property so held and used. * • * " 

The complainaiit's counsel seeks to distinguish the Ohio and Indiana 
express cases upon the theory that those cases refer to and permit 
the application of the unit rule to the intangible property of express 
companles only. A careful examination of those cases, and particu- 
larly the Ohio cases, indicates that the entire property, both tangible 
and intangible, are constituted the unit for the purpose of fixing the 
value, and that the language of the opinions which is claimed to sup- 
port the position taken was due to the claim of counsel in those 
cases that the intangible propertj' could not be taxed according to 
the unit rule. 

I do not find, in the fact that the State Board of Assessors ref used 
to include, in the aggregate mileage of the American Express Com- 
pany, the claimed foreign and océan mileage, any reason for setting 
aside the tax. Without going into the nature of this océan mileage in 
détail, it may be stated that the record indicates that the character of 
this océan mileage was equivocal, to say the least ; that the express 
company did not hâve the océan routes claimed, under contract as 
routes, but simply had arrangements for rates ; that in many instances 
there were no arrangements for rates over the mileage claimed, but, 
when the express company had a shipment to be sent over the route, 
an arrangement was made for the carriage of that spécifie shipment ; 
that no exclusive routes upon the océan exist, and that ail of the 
routes claimed as océan routes were open to the business of ail express 
companles, and that they can be claimed by the other express com- 
panles sending express matter over them as their océan routes in the 
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same manner and with the same efïect as they can be claimed by the 
American Express Company ; that, during the shipment over the 
océan, the express company has no protection of or control over the 
shipment, or over any space upon the boat, greater or différent than 
an individual shipper; that the connection of the American Express 
Company with the shipments which it sends over the claimed océan 
routes is more in the nature of its being a forwarder over the route, 
than of its being an operator of the route. 

In view of thèse things, it is very doubtf ul whether any of the claim- 
ed océan mileage should hâve been allowed by the state board. If 
any of such mileage or routes were properly allowable, it is clear that 
the mileage of those routes upon which there was no gênerai contract 
and over which shipments were carried only upon spécifie arrangement 
from time to time, as shipments were originated and desired to be 
sent by the express company, could not, under any circumstances, be 
properly included or claimed as mileage of routes. The testimony does 
not sufficiently separate between the routes claimed to be covered by 
gênerai contract for rates, and those claimed to be subject to spécifie 
arrangement, to enable the court to say what mileage was in the one 
class or the other. 

This, however, becomes immaterial in view of the facts that wheth- 
er this mileage could or could not be claimed and allowed as routes of 
the express company was at best an open question ; that question was 
submitted to the discrétion of the board, investigated by it, and deter- 
mined adversely to the claim of the complainant. The court is not 
in a position to say that that discrétion was not wisely exercised, but is, 
on the contrary, inclined to the view that the state board was correct 
in excluding such mileage. 

The questipn of the refusai of the state board to allow for océan 
mileage was presented in Fargo v. Hart, 193 U. S. 497, 24 Sup. Ct. 499, 
48 L. Ed. 761, and in sustaining the board, acting under a statute 
like that of Michigan, in excluding that mileage the court said : 

"We lay on one slde, also, tbe question of océan mileage. Without dwell- 
ing on the sudden change In the returns which added nearly 130,000 miles in 
1898, witli comparatively sUght explanation, of the admitted différences 
between the océan and land carriage, we cannot say that the tribunal having 
the duty and sole jurisdiction to find the facts exceeded its powers in not 
allowing the item." 

In conclusion, I would say that in my judgment the Michigan stat- 
ute and the assessment thereunder in question was valid and consti- 
tutional. A decree may be entered dismissing the bill of complaint, 
with costs. 
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EQUITABLE TRUST CO. OF NEW YORK v. UNITED BOX BOABD & 

PAPEE CO. et al. 

(District Court, D. New Jersey. February 19, 1915.) 

1. COBPORATIONS <®=»579 — REOEGANIZATION LiABILITT FOR DEBTS — MOBT- 

QAGES. 

A corporation conveyed its property to a trustée to secure an issue of. 
gênerai mortgage bonds, of whicli a part were to be held by tlie trus- 
tée and authenticated and delivered when sold by the mortgagor, the pro- 
ceeds to be used to pay off prlor liens. The mortgage provided for the 
release of parts of the mortgaged promises under certain clrcumstances, 
and provided that ail covenants therein should bind the corporation's suc- 
cessors and assigna. ïhe corporation became insolvent, and its property 
was sold, subjeet to outstanding mortgages, at receiver's sales, to a re- 
organized corporation with the same stoekholders, on the terms and con- 
ditions contained in a bid, which described the property for which the 
bid was made as including ail bonds of the old corporation in the hands 
of credltors as collatéral or in its treasury, or in the hands of the trus- 
tée under its gênerai mortgage or a collatéral trust mortgage,, with ail 
rights with respect thereto or with respect to any property of the cor- 
poration. It assumed the old corporation's outstanding debts and lia- 
bilities, not including bonds, debts, or obligations secured by real estate 
mortgages or the collatéral trust mortgage. It subsequently obtained 
from the trustée a release of certain parts of the mortgaged premises 
pursuant to the provisions of the mortgage, and obtained from the trus- 
tée gênerai mortgage bonds retained by it to pay ofC prior liens, and ap- 
plied the proceeds to such liens. The trustée authenticated and deliv- 
ered such bonds only after the court, on application of the new corpora- 
tion, had authorized it to do so. Ileld that, though the new corporation 
became the mortgagor's successor in title to the mortgaged premises, it 
did not become liable for any deflciency in the mortgage debt upon a fore- 
closure sale, since it became the mortgagor's successor by virtue of a ju- 
dicial sale, and not by virtue of the mortgage, or in pursuance of any 
rights thereunder, and, though it took title subject to the mortgage, it 
was bound only by such covenants therein as ran vrith the-land, while the 
obligation to pay the debt was a covenant in personam, and not one 
runnlng with the land. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2307, 2309, 
2313-2318; Dec. Dig. <®=>579.] 

2. Corporations <S=»579 — Reorganization — Liability for Debts — Mort- 
gages. 

The new corporation, by exercising the right under the mortgage to 
hâve the bonds in the hands of the trustée authenticated and delivered, 
did not become liable for a deficieney upon a foreclosure of the mortgage, 
either to the holders of bonds previously issued or to the holders of those 
which it procured to be issued, as, though the methods employed in exe- 
cutlng and authenticating the bonds were steps conforming to the mort- 
gage, they did not amount to an assumption of the bonds, and were but 
steps to secure to the new corporation a part of what it had purchased, 
and, moreover, the holders of the bonds previously issued had an oppor- 
tunity in the receivership action to express their views on the advisa- 
bility of a sale on the terms of the bid, wliile those purchasing the bonds 
subsequently issued presumably purchased with full knowledge of the 
tei'ms and conditions of the mortgage ; the bonds not being issued in the 
name of the new corporation, but in that of the old corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2307, 2309, 
2313-2318; Dec. Dig. <S=>579.] 

In Equity. Suit by the Equitable Trust Company of New York, 
trustée, against the United Box Board & Paper Company and another, 

®::;3Por other cases see same topic & KEY-NUMBER in ail Key-Numbei'ed DigesLs & Indexes 



EQUITABLE TRUST CO. V. UNITED BOZl BOARD & PAPER GO. 715 

to foreclose a mortgage, wilh a prayer for a decree for deficiency 
against the présent owner of the mortgaged premises, as well as 
against the mortgagor. Prayer denied. 

Murray, Prentice & Howland, of New York City (George Welwood 
Murray and Vance Hewitt, both of New York City, of counsel), for 
complainant. 

Riker & Riker, of Newark, N. J. (James Todd, of Chicago, 111., of 
counsel), for défendant United Boxboard Co. 

RELLSTAB, District Judge. The question to be decided is whether 
the United Boxboard Company (not the mortgagor), who was the 
owner of the mortgaged premises at the filing of the bill of complaint, 
is Jiable for the deficiency, or any part of it, which resulted on the f ore- 
closure sale of such premises. 

The défendant United Box Board & Paper Company (hereafter called 
the mortgagor), on the 22d day of December, 1905, conveyed its prop- 
erty to a trustée as security for an authorized issue of gênerai mort- 
gage bonds, not to exceed $2,750,000 face value, 

"for the purpose of raising money to purchase and pay for Its mortgage 
bonds theretofore outstanding, and to provide for and pay off liens then 
upon the property of the said company, and for its other corporate purposes." 

By the terms of the mortgage ail of thèse bonds were to be executed 
and delivered by the mortgagor to such trustée. $1,750,000 thereof 
were to be authenticated and delivered by the trustée to the mortgagor 
without further direction. The remainder were to be held by the 
trustée, to be authenticated and delivered by it when sold by the mort- 
gagor, in which event the trustée was to use the proceeds thereof, on 
the order of the mortgagor, to pay oflf liens upon the mortgaged prop- 
erty prior to the lien of such gênerai mortgage. Only $1,750,000 of 
such bonds were executed by the mortgagor and authenticated and 
issued by the trustée while the mortgagor was the owner of the mort- 
gaged premises. The mortgagor covenanted to pay the principal and 
interest to become due upon the bonds when so issued. The mortgage 
provided for the release of parts of the mortgaged premises under cer- 
tain circumstances and on compliance with certain conditions therein 
stated, and also that ail the covenants and promises contained therein — 

"by or on behalf of the company [mortgagor] shall bind its successors and 
assigns, whether so expressed or not." 

The mortgagor became insolvent, and on application of a creditor a 
receiver was appointed by the Court of Chancery of New Jersey, and 
ancillary receivers by fédéral and state courts of the several jurisdic- 
tions where the mortgaged properties of the mortgagor were located. 
Such properties were subsequently sold by such receivers to the défend- 
ant the United Boxboard Company, pursuant to a decree made by said 
New Jersey Court of Chancery, upon the terms and conditions contained 
in the bid made by a reorganization committee of the stockholders of 
said mortgagor; said last-namèd company (hereafter called the pur- 
chaser) having been incorporated for the purpose of taking over and 
operating said mortgaged premises. The property thus bid for by 
such committee, and which was conveyed to such purchaser, included — 
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"ail bonds of the TJnlted Box Board & Paper Company In the hands of 
creditors as collatéral, or in its treasury, or in the hands of trustée under its 
gênerai mortgage subject to the provisions thereof, or in the hands of the 
trustée under its collatéral trust mortgage, subject to the provisions there- 
of, with ail the rights, powers, and privilèges with respect to said bonds, 
and the certification, disposition, or use thèreof, which sald United Box 
Board & Paper Company was given or had, and also ail and every the rights, 
powers, and privilèges with respect or belonging to said assets and proper- 
ty, real and personal, respectively, and every or any part or portion there- 
of, which said United Box Board & Paper Company had, held, or possessed. 
or to which it was entitled." 

As a part of the considération for such conveyance the purchaser 
assumed and agreed to pay the outstanding debts and Habihties of the 
mortgagor, 

"not including bonds, debts, or obligations of said United Box Board & Pa- 
per Company, or of its grantors or of prior owners, which are secured by 
mortgage or mortgages upon real estate, and not including bonds or ob- 
ligations secured by the collatéral trust mortgage or deed of said United 
Box Board & Paper Company to the Trust Company of America, bearing 
date December 22, 1905, or the liability or oWâgatlons of said United Box 
Board & Paper Company upon any said bonds or mortgages." 

The said bid also set forth : 

"That with respect to such parts, parcels, and portions of said assets and 
property as at the time of the appointment of the said receivers as afore- 
said were andj at the time such sale shall be subject to valid mortgage or 
pledge, securing indebtedness not so included as aforesaid, such sale and 
purchase shall be subject to such valid mortgage or pledge." 

This bid also provided: 

"It is also a condition of this offer that the United Box Board & Paper 
Company shall, under the proper authority, direction, order, aud decree 
of the court, make, exécute, and deliver to us or to our appointée good and 
sufficient conveyances, deeds, and instruments of transfer of the assets and 
property comprised in this offer as we may require." 

After appropriate proceedings, this bid was, on February 19, 1909, 
approved by the New Jersey Court of Chancery (the court of primary 
jurisdiction), and the property thus bid for, with some exceptions, 
which, however, in no way affect the question hère presented, was 
shortly thereafter conveyed to the said purchaser. Subsequently said 
purchaser exercised certain of the rights secured to such mortgagor in 
said gênerai mortgage, in the following particulars: It obtained a 
release f rom the trustée of certain parts of the mortgaged premises. It 
obtained from the trustée $120,000, face value, of such gênerai mort- 
gage bonds retained by the trustée to pay off liens which were prior 
in date to said gênerai mortgage, which bonds were sold and the pro- 
ceeds thereof applied to pay off and reduce liens of such character. By 
a mortgage covering other properties, it gave additional security for 
the payment of the bonds then outstanding or that might thereafter 
be issued under said gênerai mortgage, and also by it secured "the per- 
formance of ail of the obligations of the United Box Board & Paper 
Company and its successors in said mortgage contained, upon ail of 
the terms, conditions, and trusts in said mortgage contained, as fuUy 
to ail intents and purposes as if said property had been in the owner- 
ship of the said United Box Board & Paper Company at the time of 
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the delivery of said mortgage and had been therein described, subject, 
however, to the lien of a certain mortgage" therein specifically men- 
tioned. 

On thèse facts the complainant contends, first, that the purchaser is 
a "successor or assign within the meaning of the mortgage, and is 
therefore liable for the obligations of the mortgagor company"; and, 
if that be untenable, second, that the purchaser became such a successor 
or assign by the order of the state Court of Chancery, empowering it 
to avail itself of the terms of the mortgage in relation to said issue of 
$120,000 of bonds, and became, by its "exercise of other privilèges 
and rights which were peculiarly within the power of the mortgagor, its 
'successor and assign.' " 

The purchaser's contention is that it made such purchase on the ex- 
press condition that it should not be liable for the mortgagor's bonded 
indebtedness secured by such gênerai mortgage, whether the bonds had 
then actually been issued or were thereafter to be issued according to 
the terms of such mortgage. 

[ 1 ] As to the first contention : The purchaser undoubtedly became 
the successor in title to the mortgaged premises ; but it became so not 
by virtue of the mortgage or in pursuance of any rights created thereby 
or preserved therein. It became such through a judicial sale ordered 
by a compétent court in a cause wherein the mortgagee was not an 
actual or necessary party. Such mortgagee was a stranger to such 
contract of purchase and the considération which supported it. The 
purchaser bid for and obtained ail the mortgagor owned in such proper- 
ty. It took title subject to such mortgage, but it was bound only by such 
covenants therein which ran with the land. The mortgagor by such sale 
obtained no indemnity against the mortgage debt. It continued, as it 
began, the primary and sole debtor on said bonds. The bid for such 
property expressly excepted and disavowed any liability on account of 
the bonds issued or to be issued, for the payment of which such mort- 
gage was given as security, and the judicial order authorizing the 
acceptance of such bid expressly countenanced such disclaimer. The 
obligation of the mortgagor to pay said bonds, principal and interest, 
was not a covenant running with the land, but one in personam. 
Glenn v. Canby, 24 Md. 127. See, also, Farmers' Loan & Trust Co. 
V. Penn Plate-Glass Co. et al., 103 Fed. 132, 43 C. C. A. 114, 56 L. R. 
A. 710, affirmed 186 U. S. 434, 22 Sup. Ct. 842, 46 L. Ed. 1234. And 
the parties to such mortgage could not, by its terms, impose such an 
obligation on a purchaser who subsequently obtained the title to the 
mortgaged premises, not through a contract made with the mortgagor, 
but through a judicial sale as stated. 

The purchaser, though its stockholders were the same as those of 
the mortgagor, was entirely new and distinct. The property taken 
over was not obtained as the resuit of a consolidation or merger of 
other companies, but was property purchased at a judjcial sale; and 
the purchaser became a successor of the mortgagor, not by reason of 
any right derived from it or said mortgage, but as any stranger would 
under a judicial sale. In such circumstances, no privity exists between 
the purchaser and the mortgagor or mortgagee as concerns mère Per- 
sonal covenants contained in such mortgage. The right of the mort- 
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gagée to enforce payment of the mortgage debt against such premises 
and to enforce the personal covenants of the mortgagor was unaffected 
by such sale. Its rights were only those that could be found in such 
mortgage, and as the purchaser derived its estate through other means, 
not in any way dépendent upon such mortgage or the volition of the 
mortgagor, it cannot by reason of anything in said mortgage be bouud 
to pay any déficit on said bonds arising after sale of the mortgaged 
premises. The complainant's first contention in this respect is un- 
tenable. 

[2] As to the second contention: The asserted liability under this 
contention, as already noted, dépends upon the conduct of the purchaser 
subsequently to its purchase of the mortgaged premises. Of such 
conduct, that relating to the issue of $120,000, face value, of the gên- 
erai mortgage bonds is deemed by the complainant the most significant 
and controlling as to such contention. As to such issue of bonds, the 
purchaser applied to the trustée to authenticate and deliver the same to 
it, asserting its right thereto under the terms of its purchase of said 
property. The trustée refused to do this, because they had not been 
executed by the mortgagor as the mortgage required, and because it 
would not take the risk of determining the status of the purchaser with 
respect to such unexecuted bonds. After some negotiations, the pur- 
chaser petitioned the Court of Chancery of New Jersey for an order 
requiring their exécution, authentication, and delivery. In its pétition 
in that behalf it recited that both it and the said reorganization commit- 
tee supposed that ail the gênerai mortgage bonds had been executed 
and delivered by the mortgagor to the trustée, but that it had recently 
learned that $1,000,000, face value, of such bonds had not been so 
executed and delivered ; thât under the terms of its bid and the order 
of its acceptance by the court it had — 

"acquired the right to hâve said bonds, and each of them, executed by the 
said défendant United Box Board & Paper Company, and delivered to the 
said trustée pursuant to the terms of the said respective mortgages." 

Subsequently said court ordered that the proper officers of the mort- 
gagor exécute such bonds and deHver the same to said trustée — 

"subject to certification upon the demand of the said petitioner, the United 
Boxboard Company, in aecordance with the terms of the said respec- 
tive mortgages and deeds of trust, and that for this purpose the in- 
junction heretofore ordered In the at>ove-stated cause is modifled," 

Certainly there is nothing in the original bid, pursuant to which the 
purchaser became the owner of the mortgaged premises, nor in the 
order of the court authorizing the acceptance of such bid, nor in the 
deed evidencing such purchase, nor in the application to such court 
seeking its aid to secure the exécution of the unexecuted bonds, nor in 
the order by the court directing that such bonds be executed and au- 
thenticated as aforesaid, which made the purchaser liable for the bonds 
secured by such gênerai mortgage. The negotiations leading to the 
purchase of the mortgaged premises and the order authorizing it ex- 
pressly exclude any such liability, and the subséquent application and 
order of court founded thereon to obtain the exécution and delivery of 
the bonds that had not then been issued were but steps to secure to the 
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purchaser a part of what it had purchased; and while the methods 
employed in executing and authenticating such bonds for future de- 
livery were steps conforming to the mortgage requirements to achieve 
that resuit, thèse steps, although a récognition of such mortgage and 
its terms in that regard, were not intended and cannot be construed to 
create an assumption on the part of the purchaser to pay either the 
bonds then outstanding or yet to be issued. The holders of the bonds 
outstanding at the time the court authorized the sale to the purchaser, 
as well as the unsecured creditors of the mortgagor, had notice of such 
ofïer for the property, and that the court on a day named would déter- 
mine whether it should be accepted, and they are therefore presumed 
to hâve had knowledge that the would-be purchaser had expressly 
stipulated that it would assume no personal liability for the payment 
of such bonds. Whether it was to the interest of such bondholders 
that the sale should be made upon the terms proposed in such bid is 
not now an open question. They had their opportunity to express their 
views upon that subject, and they are bound by the terms of such pur- 
chase. The subséquent issuing of $120,000 worth of bonds and the 
releasing of parts of such mortgaged premises were acts contemplated 
by such mortgage ; and that such rights or privilèges were enf orced at 
the instance of the purchaser créâtes no assumption on its part of per- 
sonal liability for the indebtedness secured by such mortgage. So 
far as the old bondholders are concerned, they hâve neither a con- 
tractual nor an équitable right to the decree for deficiency prayed. 

The holders of the $120,000 worth of bonds, so far as this proceeding 
is concerned, stand in no better position. In the absence of anything to 
the contrary, the presumption is that the holders of such bonds pur- 
chased them with fuU knowledge of the terms and conditions of the 
mortgage given to secure them. Thèse bonds were not issued in the 
name of the purchaser, but in the name of the mortgagor, and were a 
part of the obligations contemplated and secured by the gênerai mort- 
gage, and whatever benefits the purchaser may hâve derived from the 
exercise of the privilèges contained in such mortgage were only such 
as it bargained for and obtained in its said purchase. So far as the 
présent proceedings are concerned, no decree for deficiency can be made 
for the benefit of one set of bondholders, and not for the other. The 
counsel for the com.plainant concèdes this, stating in that regard that : 

"A partial rlght or partial liability is not within the contemplation of 
the mortgage." 

If there is any liability on the part of the purchaser for the pay- 
ment of any or ail of this $120,000 issue of bonds, it is a liability that 
does not grow out of any of the steps alleged and relied upon in this 
proceeding. 

Northern Pacific Railway Co. v. Boyd, 228 U. S. 482, 32 Sup. Ct. 
554, 57 L. Ed. 931, mainly relied upon by the complainant, is not 
opposed to the view herein expressed. In that case the suit was to 
make the property taken over pursuant to a reorganization scheme 
subject to a judgment obtained against a former ovvner of a part of 
such property, and, so far as pertinent to the présent inquiry, it was 
held that a sale of the properties of an insolvent railway company. 
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made to another company organized by the shareholders and bond- 
holders of the insolvent company, in pursuance of a reorganization 
scheme entered into between such share and bondholders, and which 
made no provision for creditors other than such bondholders, was not 
binding upon a nonassenting creditor of such insolvent company not a 
bondholder, and that the property thus conveyed was subject to a judg- 
ment obtained by such nonassenting creditor. In the instant case, how- 
ever, the reorganization plan included ail the unsecured creditors and 
took over the property of the insolvent corporation subject to the mort- 
gage thereon, upon the express condition that no personal liabiHty for 
the debt secured by such mortgage was assumed by the purchaser. 

The prayer for a decree that the défendant the United Boxboard 
Company pay the deiiciency resulting from the foreclosure sale of the 
mortgaged premises in question is denied, with costs. 



UNITED STATES v. LENGYEL. SAME T. MORRIS. SAMB v. GLANTZ. 

(District Court, W. D. Penn.sylvania. February 10, 1915.) 

Nos. 13-15. 

AiiENs (S=»68 — Natuealization — Déclaration of Intention — Delay in Ap- 

PLTING FOK CiTIZENSHIP. 

Naturalization Act June 29, 1906, c. 3592, 34 Stat. 596, § 4 (Oomp. St. 
1913, § 4352), requiring applicants for citizenship to déclare thelr inten- 
tion of becoming citizens, provified that no alien who, in conforinity with 
the law in force at the date of his déclaration, had declared hls inten- 
tion to become a citizen prier to that act, should be required to renew 
such déclaration, and not less than two years nor more than seven years 
after the making of the déclaration of intention, to make and file a pé- 
tition for citizenship in writing signed by the applicant in his own hand- 
writing, when construed In connection with the further provisions of that 
section that if he has filed his déclaration before the passage of that 
act he shEill not be required to sign his pétition in his own handwriting, 
and that when an alien, who has declared his intention to become a citi- 
zen, dies before he is actually naturallzed, his widow and minor children 
may be naturallzed without any déclaration of intention, section 8 (sec- 
tion 4364), providing that the requirement of that section that applicants 
for citizenship shall be able to speak the English language shall not ap- 
ply to any alien who prior thereto declared Ma intention to become a 
citizen in conformity with the law In force at the date of the déclaration, 
section 27 (section 4382), prescrlbing a form of déclaration of intention, 
and Rev. St. § 2174 (Comp. St. 1913, § 4357), relative to the naturaliza- 
tion of alien seamon serving on merchant vessels of the United States, 
does not invalidate déclarations of intention filed prior to the enactment 
of that act, though not made the basis of a pétition for citizenship within 
seven years after the adoption thereof, especially in view of the property 
and other légal rights granted by the United States or by the several 
States to aliens who hâve declared their intention of becoming citizens. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. <S=568.] 

Separate suits by the United States against Stefan Lengyel, Joshua 
Morris, and August (îlantz. Bill in each case dismissed. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa., for complainant. 

<Ê=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ORR, District Judge. In each of the above cases the United States 
bas invoked the remedy provided in the fifteenth section of the act of 
June 29, 1906 (34 Stat. pt. 1, p. 596), entitled "An act * * * to 
provide for a uniform rule for the naturahzation of ahens throughout 
the United States," and establishing the Bureau of Naturalization. 
That section makes it the duty of United States district attorneys, 
upon affidavits showing good cause, to institute proceedings in any 
court having jurisdiction to naturalize ahens in their respective judicial 
districts in which the naturahzed citizens may réside at the time of 
bringing the suit, for the purpose of setting aside and canceHng the 
certificate of citizenship, on the ground of fraud, or on the ground 
that such certificate of citizenship was illegally procured. There is no 
allégation of fraud in either of the bills in the above cases, and there 
is no intimation that any fraud was intended. The ground relied upon, 
therefore, in each case, is that the certificate was illegally procured. 

Each of the défendants has answered, admitting the averments of 
fact contained in the bill to which the respective answer is made, ex- 
cept the averment (if averment it be, and not a conclusion of the 
pleader) that the certificate ,of citizenship held by the défendant was 
illegally procured. The cases were ail presented to the court at the 
same time and each was heard upon bill and answer. The position 
of the government in each case is supported by the contention that the 
naturalization law, by its terms, renders invalid déclarations of inten- 
tion filed by aliens prior to the passage of the act, and which were not 
made the basis of pétitions for citizenship within seven years from the 
date of the passage of the act. In other words, that the court was 
without power to issue a certificate of naturalization upon a pétition 
based upon an original déclaration of intention, and presented to the 
court more than seven years after the passage of the act, when the déc- 
laration of intention had been made prior to such act. 

Each case is somewhat différent. In the Lengyel case, the déclara- 
tion of intention was dated March 13, 1905, and the pétition for 
naturalization was filed on the 8th of May, 1914. In this case, also, 
the pétition for citizenship was not signed by the applicant in his own 
handwriting, but by his mark, duly attested. 

In the Morris case, the déclaration of intention was made on the 
llth day of September, 1906, and his pétition for citizenship was filed 
on the 23d day of December, 1913. 

In the Glantz case, the défendant relied upon the déclaration of his 
father, which was made on January 9, 1886, when défendant was a 
minor, in which condition he was also at the date of his father's death 
on the 19th of September, 1889. The defendant's pétition for natural- 
ization was filed on the 30th of September, 1914. 

The Naturalization Act of 1906 has been amended from time to 
time. Therefore, in considering the questions involved in this case, 
they will be dealt with having due regard to the act as amended. Tum- 
ing to section 4 of the act, we find the following provisions in which, 
for purposes of emphasis, certain portions are italicized: 

"Mrst He shall déclare on oath before the clerk of any court authorized 
by this act to naturalize aliens, or his authorized deiJuty, In the district in 
220 P.— 46 



T22 220 FEDERAL REPORTEU 

which sueh ^lien résides, two years at least prior to his admission, and after 
he bas reacbed the âge of eigliteen years, that it is bona flde hls intention to 
become a c'iizen of the United States, and to renounce forever ail aUeglance 
and fidelity to any forelgn prince, potentate, state, or sovereignty, and par- 
ticularly, by name, to tbe prince, potentate, state, or sovereignty of which the 
alien may be at the time a citizen or subject. And sueh déclaration shall set 
forth the name, âge, occupation, Personal description, place of blrth, last 
forelgn résidence and allegiance,) the date of arrivai, the name of the ves- 
sel, if any, in which he came to the United States, and the présent place of 
résidence in the United States of said alien; Provided, hoicever, that no alien 
toho, in conformity wilh the law in force at the date of Ms déclaration, has 
deelared his intention to hecome a citizen of the United States shall be re- 
quired to renew sueh déclaration. 

"Second. Not less than two years nor more thon seven years after he has 
made sueh déclaration of intention he shall make and fiM, in dwpUoate, a pé- 
tition in writîng, signed iy the applicant m his oicn hwndwriting, and duly 
verified, in which petitou sueh appllcant shall state his full name, hls place 
of résidence (by street and number, if possible), his occupation, and, if pos- 
sible, the date and place of his blrth; the place from which he emigrated, 
and the date and place of his arrivai in the United States, and, if he en- 
tered through a port, the name of the vessel on whleh he arrived ; the time 
when and the place and name of the court where he deelared hls Intention 
to become a citizen of the United States ; If he is married, he shall state the 
name of his wife and, if possible, the country of her nativity and her place 
of résidence at the time of flling his pétition ; and if he has children, the 
name, date, and place of blrth and place of résidence of each chlld livlng at 
the time of the filing of his pétition: Provided, that if he has filed his déc- 
laration hefore the passage of this act he shall not he reguired to sign the pé- 
tition in his own handwriting. * * * 

"Sixth. When any alien toho has deelared his intention to tecome a citizen 
of the United States dies "before he is actually naturalized the wldow and 
minor children of sueh alien may, hy complying with the other provisions of 
this act, he naturalized without making any déclaration of intention." 

Section 8 of the act (section 4364) provides : 

"That no alien shall heroafter be naturalized or admltted as a citizen of 
the United States who cannot speak the English language: Provided, that this 
requirement shall not apply to aliens wha are physically unable to comply 
therewith. If they are otherwise qualified to become citlzens of the United 
States: And provided further, that the requirements of this section shall not 
apply to any alien who has prior to the passage of this act deelared Ms in- 
tention to become a citizen of the United States in conformity with the law 
in force at the date of making sueh déclaration: Provided further, that the 
requirements of section eight shall not apply to aliens who shall hereafter 
déclare thelr intention to become citlzens and who shall make homestead en- 
tries upon the public lands of the United States and comply In ail respects 
with the laws providlng for homestead entries on sueh lands." 

Section 26 (section 4381) provides: 

"That sections twenty-one hundred and sixty-flve, twenty-one hundred and 
sixty-seven, twenty-one hundred and sixty-eight, twenty-one hundred and 
seventy-three, of the Revised Statutes of the United States of America, and 
section thirty-nlne of chapter ona thousand and twelve of the Statutes at 
Large of the United States of America for the year nineteen hundred and 
three, and ail acts or parts of acts inconsistent with or répugnant to the pro- 
visions of this act are hereby repealed." 

Section 27 (section 4382) provides: 

"That substantlally the following forms shall be usedj In the proceedings 
to which they relate; 
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"Déclaration of Intention. 
"(Invaîid for ail purposes .aeven yeara after the date hereof). 



"1, , aged years, occupation , do déclare on oath (affirni) 

that my personal description is: Color , complexion , height 

, weight , color of hair , color of eyes , other visible 

distlnctive marks . I was born in on the day of 



Anno Domini . I now réside at . I emlgrated to the United 

States of America from on the vessel . My last foreign rési- 
dence was . It is my bona flde Intention to renounce forever ail al- 

leglance and fldelity to any foreign prince, potentate, state, or sovereiguty, 

and particularly to , of whlch I am now a citizen (subject). I ar- 

rlved at the (port) of in the state (territory or district) of on 

or about the day of , Anno Domini ; I am not an an- 

arcliist; I am not a polygamist nor a bellever in the practiee of polygamy; 
and it is my intention in good falth to become a citizen of the United States 
of America and to permanently réside thereln. So help me God. 

"(Original signature of déclarant) . 

"Subscribed and sworn to (afflrmed) before me thls day of , 

Anno Domini . . 



"[L. S.] (Officiai Character of Attester.)" 

The repealing clause of the NaturaHzation Act leaves untouched 
section 2174 of the Revised Statutes, which is as foUovvs : 

"Every seaman, being a forelgner, who déclares his intention of becoming 
a citizen of the United States in any compétent court, and shall hâve served 
three years on board of a pierchant vessel of the United States subséquent to 
the date of such déclaration, may, on hls application to any compétent court, 
and the production of his certificate of discharge and good conduct during 
that time, together with the certificate of his déclaration of intention to be- 
come a citizen, be admitted a citizen of the United States ; and every seaman, 
being a foreigner, shall, after his déclaration of Intention to become a citizen 
oC the United States, and after he shall hâve served such three years, be 
deemed a citizen of the United States for the purpose of manning and serving 
on board any merchant vessel of the United States, anythlng to the contrary 
In any act of Congress notwithstandlng ; but such seaman shall, for ail pur- 
poses of protection as an American citizen, be deemed such, after the flling 
of his déclaration of intention to become such citizen." 

It is vain to search for anything in the Naturalization Law which 
expressly invalidâtes a déclaration of intention made prior to the act 
at any future time. It seems unfortunate that the courts are not 
uniform in holding that there is nothing in the act which impliedly in- 
validâtes such certificates. The best expression of the alignaient of 
the décisions in this regard is to be found in the brief opinion of the 
Circuit Court of Appeals of the Second Circuit in Yunghauss v. 
United States, 218 Fed. 168. That décision is an affirmance of the 
décision of the District Court for the Southern District of New York 
in Re Yunghauss, 210 Fed. 545. Those cases adopt the construction 
that the act shows by implication "that the Congress did not intend 
that old applicants could wait for a longer period than new applicants 
within which to file the pétition." The lower court recognized that a 
décision invalidating old déclarations "will involve the status of a 
considérable number of aliens." The Court of Appeals holds : 

"In efCect the act says to the allen who has made his déclaration prlor to 
1906: 'Your déclaration is in ail respects valid, but if you wlsh to become a 
citizen you cannot delay your application for a period of over seven years 
from the passage of the act' " 
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This court has already expressed its views against such a construc- 
tion of the act in the case of Eichhorst v. Lindsey, 209 Fed. 708, rest- 
ing more particularly upon the fundamental principle that an act of 
a législative body should not be construed as rétroactive, unless the 
language employed expresses a contrary intention in unequivocal terms. 
The words of Mr. Justice Paterson in United States v. Heth, 3 Cranch, 
413, 2 L. Ed. 479, hâve often been quoted with approval : 

"Words in a statute ought not to hâve a rétrospective opération, unless they 
are so clear, strong, and Imperative, tliat no other mcauing can be annexed to 
tliem, or unless the intention of the Législature cannot be otherwlse satisficd." 

That language seems specially applicable in the considération of the 
présent question. It is unnecessary to again make référence to the lan- 
guage itahcized by the court at the end of the first and the beginning of 
the second paragraphs of section 4 of the act, because that language has 
been under considération in the Eichhorst Case, and in the case of 
In re Anderson (decided by the District Court for the Western Dis- 
trict of Texas) 214 Fed. 662. The language at the close of the second 
paragraph of section 4, relieving the alien from signing the pétition in 
his own handwriting, if he shall hâve filed his déclaration before the 
passage of the act, seems to this court to be an important feature in 
the act, as showing the intention not to interfère with existing déclara- 
tions in any respect, and not to interfère with aiiy status acquired by an 
alien by reason of a former déclaration. Additional force to that 
position is found in the language at the beginning of the sixth par- 
agraph of section 4, which permits the widow and minor children of 
an alien, who has declared his intention to become a citizen, of becoming 
naturalized without making any déclaration of intention. Can it be sup- 
posed that Congress intended a seven-year limitation as against the 
widow and minor children who rely upon the déclaration of the hus- 
band and father? Is it to be deemed, from that language, that Con- 
gress intended that the déclaration by the husband would become in- 
valid after seven years, and that the widow and minor children, per- 
haps after reaching majority, should make a new déclaration of inten- 
tion and use the same within seven years ? One construction seems to 
be as reasonable with respect to the widow and minors as with respect 
to others who rely upon tlieir own déclarations. 

Again, the act in section 3 prohibits the courts from admitting to 
citizenship thereafter any alien who cannot speak the English language, 
with the proviso, however, that such requirement should not apply to 
an alien who prior to the passage of the act had declared his intention 
to become a citizen of the United States in conformity with the law in 
force at the date of making such déclaration. That proviso contains 
no limitation as to time. On the contrary, it expressly refers to the 
law in force at the date of making such déclaration. The use of the 
Word "date" in the proviso has référence, not to the existing law, or 
to any partictilar act of Congress. It seems from its very language to 
mean that irrespective of lapse of time, and irrespective of the âge of 
the applicant, he shall be admitted, although he cannot sign his pétition 
in his own handwriting, if he should bave conformed, at any previous 
period, with the act of Congress in force relating to déclarations of 
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intention. The man who cannot write, and yet had made his déclara- 
tion under existing law, had a status given him by the United States. 
It was the right to become a citizen upon his compliance with the laws 
in force at the time, upon making his appHcation to the court at jome 
indefinite time, when he deemed himself to hâve sufficient knowledge 
of the Constitution and government to satisfy the court as to his 
attachment thereto. That status has been removed by the act of 1906, 
if the conclusions reached in the Yunghauss Case are sound. In vain 
would such a one search for notice to him of such a change in his 
status. 

Referring now to section 27, wherein is set forth the form of the 
déclaration of intention, se far as this court is informed the présent 
Naturalization Law is the first to set forth a form of the déclaration 
of intention, and a statement of the matters which should be set forth 
therein. There seems to hâve been no provision in previous laws for 
indicating the color, complexion, height, weight, color of hair, color 
of eyes, or other visible marks which will identify the alien. Under 
the title "Déclaration of Intention" appear the words, "Invalid for 
ail purposes seven years after the date hereof." There does not seeni 
to be anything in that language which can relate to any other déclara- 
tion of intention than the one prescribed in the act itself. That very 
language, when read in connection with the proviso in the first par- 
agraph of section 4, "that no alien who, in conformity with the law in 
force at the date of his déclaration, has declared his intention to be- 
come a citizen of the United States shall be required to renew such 
déclaration," seems to indicate that the seven-year limitation is ap- 
plicable only under the new act and not to déclarations made prior 
thereto. 

Referring now to section 2174 of the Revised Statutes, which, as we 
hâve seen, is not repealed, we find it gives a status to foreign seamen, 
who hâve declared their intention to become citizens, provided they 
shall hâve served three years on board of a merchant vessel of the 
United States subséquent to the date of such déclaration. By that act, 
after such déclaration and such service, a seaman may be admitted to 
citizenship ; and also, after such déclaration and during such service, 
he shall, for ail purposes of protection as an American citizen, be deem- 
ed such. There is no limitation in said section of the Revised Statutes 
after which such déclaration shall cease to avail the seaman of the 
privilèges therein given him. That section must be deemed to hâve 
been intended by Congress, when it passed the Naturalization Act, 
to be and remain in full force, becaiise Congress repealed by express 
words many other sections, among them 2173. 

In every aspect, the Naturalization Act seems to hâve been intended 
to préserve existing conditions, except where by express words they 
were changed. By so much the less, therefore, did Congress intend to 
change the status of aliens who had declared their intention, by mère 
inference. This view seems strengthened when we turn from the 
considération of the status of the alien who had made his déclaration 
previous to the act of 1906, viewing him in the light of one to whom a 
revocable privilège had been granted by the sovereign, to a considéra- 
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tion of the status of such alien to whom a property or other légal right 
had been granted by the United States, or by the several states. Con- 
gress by section 2319 of the Revised Statutes (Comp. St. 1913, § 4614) 
declared ail valuable minerai deposits in lands belonging to the United 
States to be open to occupation and purchase, not only by citizens of the 
United States, but by "those who hâve declared their intention to be- 
come such." In the second édition of the American & English Ency. 
of Law, in the article upon "Elections," we find this : 

"In some of the states, however, an alien having the other qualifications 
may be an elector, if he shall hâve resided in the state for a certain speeified 
poriod immediately preceding the élection, and shall hâve declared his in- 
tention to become a citizen of the United States, eonformably to the lavrs of 
the United States on the subject of naturalization." 

The footnote refers to the Constitutions of the states of Alabama, 
Arkansas, Arizona, Colorado, Dakota, Florida, Indiana, Kansas, Lou- 
isiana, Minnesota, Missouri, Montana, Nebraska, Oregon, Texas, Wis- 
consin, and Wyoming. Doubtiess that list of states is not correct to- 
day, in view of constitutional changes in many of them ; but it was ad- 
mitted by the représentative of the government in this case that at the 
time of the passage of the Naturalization Law there were at least nine 
states in which aliens, who had declared their intention to become 
citizens of the United States and possessing other qualifications, were 
deemed quahfied electors in such states. Congress must hâve known 
at the time of the passage of the Naturalization Law of thèse rights 
possessed by aliens who before that time had made their déclaration 
of intention to become citizens. Had the purpose been to invalidate 
existing certificates after a lapse of seven years from the passage of 
the act, Congress would hâve felt impelled to hâve so enacted in plain 
terms. 

It is proper also to consider that the act itself contained the provision 
that it should not take effect or be in force for 90 days after its passage, 
except with respect to certain sections not material to the présent dis- 
cussion. This court cannot consider the Naturalization Act as in the 
nature of a statute of limitations, and therefore cannot apply the prin- 
ciples of Sohn v. Waterson, 84 U. S. (17 Wall.) 596, 21 L. Ed. 737, 
other than as an additional emphasis of the words of Mr. Justice Pater- 
son hereinabove quoted. The proceeding ending in an adjudication 
that the applicant is qualified for citizenship is begun by a déclaration 
of intention, and therefore the construction fixing a limitation upon a 
right of action would not apply. 

In view of the foregoing considérations, the following conclusions 
must be reached: 

In the case of Stefan Lengyel, who was unable to sign his déclaration 
in his own handwriting, there was no illegality in admitting him to 
citizenship. 

In the case of Joshua Morris, who filed his déclaration on the llth 
day of September, 1906, before the Naturalization Act became in force, 
and who filed his pétition for citizenship on the 23d of December, 
1913, there was no illegality in admitting him to citizenship. 
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In the case of August Glantz, who relied upon the déclaration of his 
deceased father, there was no illegality in admitting him to citizensliip. 

For the reasons hereinbefore given, the bill in each case must be 
dismissed. 



In re VYSB et al. 
(District Court, B. D. New York. February 20, 1915.) 

1. BANKEUPToy ®=>136 — Oedeking Payitent of Monet to Trustée — Pebsons 

LiABLE. 

Where one of the bankrupt members of a bankrupt firm was a mère 
clerk, received what was équivalent to wages, had nothlng to do with the 
real conduct of the business, and kept in his possession none of the pro- 
ceeds of a sale shortly before bankruptcy, but actually turned over ail of 
the money received from such sale to his partner, and never knew what 
became of it thereafter, he could not be required to pay such money to 
the trustée, on the theory that it was stûl withui the control of the bank- 
rupts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235; 
Dec. Dig. <S=136.] 

2. Bankkuptcy <S=>136 — Obdeeinq Payment of Monet to Teustee — Monet 

Deliveeed to Thied Peeson. 

Where a bankrupt had actually dellvered money to his slster, the trus- 
tée could not proceed directly against hlm to requlre such money to be 
turned over to the trustée, even though the claim that the money was so 
dellvered tn payment of al debt was preposterous and unworthy of be- 
Uef, as the slster had a rlght to be heard in défense of her own posses- 
sion. 

[Ed. Note.— Fon other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. iS=136.] 

3. BANKBtrPTCY <g=>136 — Okderinq Payment of Money to Teustee — Mone,y 

Deliveeeu to Thied Peeson. 

Where, though a bankrupt dld not account satisfactorlly for money 
whlch he claimed to hâve dellvered to K., the évidence Indicated that the 
money was either turned over to K. for some purpose or squandered in 
connection wlth K., he accounted sufficlently therefor so far as a pro- 
ceeding agalnst him to requlre the money to be turned over to the trustée 
was concerned ; and though K.'s assumptlon of responslbllity for taking 
the money dld not prevent a finding that the bankrupt gave it to him for 
some fraudulent purpose and was liable for his acts, it was necessary to 
proceed agalnst him and the bankrupt at the same tlme. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. <S=>136.] 

4. Bankeuptcy (S=>136 — Obdeeino Payment of Money to Teustee — Ac- 

counting by Bankbupt. 

A bankrupt did not sufficlently account for several thousand dollars in 
his possession prior to bankruptcy, so as to prevent an order requirlng 
him to pay it to the trustée, by admitting that he gambled wlth every- 
thing upon which he could lay his hands. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. ©=136.] 

5. Bankeuptcy <S=>136 — Oedeking Payment of Money — Obdee — Conïoem- 

ity to Issues. 

Where, in a proceeding by a trustée to requlre a bankrupt to pay over 
to him certain sums of money which were found to be no longer under 
his control, the évidence disclosed a fallure to account for a larger amount, 

^zsFor other cases see same topic à KEY-NUMBER in ail Key-Numbered Dieests & Indexai 
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lind ail the proceedings were thereafter conducted as If the bankrupt was 
chargea with the sécrétion of the entire amount, and the issues were eoii- 
tested with référence to the entire balance unaccounted for, rather than 
any particular items, an order requiring the bankrupt to pay to the trus- 
tée money unaccounted for, other than the Items sought to be recovered 
when the proceeding was instituted, was not unauthorized. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 2^3, 235; 
Dec. Dig. iS^^lSe.] 

In Bankruptcy. In the matter of Henry F. Vyse and another, in- 
dividually and as members of Henry F. Vyse & Co., and the copartner- 
ship of Henry F. Vyse & Co., bankrupts. On motion to confîrm a re- 
port of the spécial commissioner on an appHcation to require the bank- 
rupt to turn over funds to the trustée. Ordered in accordance with 
the opinion. 

Wing & Wing, of New York City, for trustée. 

Smith, Doughty & Weynberg, of Brooklyn, N. Y., for bankrupts. 

CHATFIELD, District Judge. The trustée has moved to confîrm 
the report of the spécial commissioner, who has found that the bank- 
rupts should pay over to the trustée the sum of $12,940.62, which he 
has found was unaccounted for by the bankrupts from the funds in 
their possession before the filing of the pétition in bankruptcy, and in 
his opinion is still within their control, or has been disposed of by 
them in a way which they hâve not explained. 

This conclusion was reported by the référée upon the 31st of Au- 
gust, 1914, and, because of the situation présentée!, was referred back 
to the spécial commissioner upon a mémorandum fîled upon the 14th 
day of October, 1914, by Judge Veeder. By this mémorandum the 
spécial commissioner was directed to prépare another and complète 
report, in which the conclusions of law and fact were to be clearly 
defined with référence to the évidence upon which they are based. 

In accordance with this mémorandum the spécial commissioner has 
now reported to the court separate findings of fact and conclusions 
of law, as a statement of the matters and opinions which he attempted 
in his previous report to include in a gênerai décision. Thèse reports 
are based upon considérable testimony taken before the commissioner, 
and also upon an examination under section 21a, and the situation is 
not substantially changed by the detailed findings of fact and of law, 
for the same questions now arise as were originally presented upon 
the pleadings, testimony, and report which was returned for further 
findings. 

It appears that the bankrupts are two men who were in partnership 
and who conducted ostensibly a produce business, in the course of 
which they received, a short time before bankruptcy, and when plainly 
insolvent, certain car loads of grapes, for which they hâve not paid, 
and the proceeds of which, some $9,000, were immediately used as 
so much ready cash. 

[1] One of the partners, Edward A. Fallon, was a mère clerk, and 
the record from the outset shows that he received what was équivalent 
to wages, had nothing to do with the real conduct of the business, 
kept in his possession none of the proceeds, and actually turned ail 

*=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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of the moneys in question, which were received from the sale of 
produce, over to his partner, and never knew what became of them 
thereafter. There is no basis in the papers for accusing him of wrong- 
ful possession of the assets, or failure to account for the same (Boyd 
V. Gkicklich, 116 Fed. 131, 53 C. C. A. 451), unless in the criminal 
court or as to a discharge. 

His partner, on the other hand, was admittedly gambling on an ex- 
tensive scale, particularly in that form of this mania which is called 
in the public press "playing the races." Such form of gambling was 
throughout part of the period illégal, and he operated through com- 
missioners, who took his money and apparently usually reported it as 
lost. 

[2] The various items of expenditure which hâve been traced — that 
is, as to which some référence has been ascertained from the books — 
reduce the amount unaccounted for to the sum which has been found 
by the commissioner, viz., $12,940.62, and as to this the bankrupt 
Vyse's sole explanation is that he must hâve spent it — that is, squan- 
dered it or lost it — by gambling, with the exception of two distinct 
items. The sum of $2,875 he testifies he paid to his sister in return 
for some money previously advanced by her out of a considérable 
sum which she had received from the estate of a relative. She has 
testified in corroboration, and there is nothing to indicate whether the 
money could be recovered from her, or that she is not good therefor, 
if her claim that this was paid to her as a debt does not prevent its 
recovery by the estate. 

The trustée urges that the bankrupt should account for this fund, 
upon the theory that the testimony of the bankrupt and of his sister 
that he paid this money to her as a debt is unbelievable, and the 
commissioner has found that he does not believe in the existence of 
the debt and the payment of the money therefor. He has, on the 
contrary, found that the bankrupt did pay this money for some pur- 
po?e to his sister, and she therefore is in the position of either having 
it in her possession, or having received and held it, under a claim of 
title ; and even if the trustée seeks to show that her claim is prepos- 
terous, and so plainly colorable as not to be worthy of belief, he can- 
not, under the cases, proceed directly against the bankrupt, for the 
party admitting the possession of the money has a right to be heard 
in défense of her own possession. 

In the case of In re Friedman et al., 161 Fed. 260, 88 C. C. A. 306, 
which is relied upon by the trustée, ail the parties were before the 
court, and the finding was against the contention of them ail. In re 
Siegel (D. C.) 164 Fed. 559. If a claim of title is fairly interposed, then 
a plenary suit is necessary (even if that claim of title be ever so poorlv 
founded). In re Bacon, 210 Fed. 129, at page 134, 126 C. C. A. 643. 
Certainly, if the bankrupt shows that he has turned over property to 
some one who makes a claim of title, this must be held as an account- 
ing by him, unless it can be made to appear upon the entire record that 
the bankrupt is merely concealing the property, that no claim of title 
is even fairly presented, and that no transfer ever occurred. In the 
présent case the trustée has not proceeded against the sister, either 
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summarily or by plenary action, and she may be entirely good for the 
money. 

[3] As to the $3,000, it seems that the bankrupt Vyse, during the 
days in which he was gambling extensively, says that he turned over to 
one Kirby, of Sheepshead Bay, $1,700, and then $1,300, within a few 
days of each other, only a short time before bankruptcy, and only a 
week before he consulted a lawyer with référence thereto. The 
ostensible reason for turning the money over was that this man Kirby 
might invest in some motor boats which were to be sold at a bargain. 
But there is no satisfactory évidence upon the part of either the bank- 
rupt or Kirby that this reason was then advanced seriously by Kirby, 
or taken seriously by the bankrupt. In fact, ail the indications are that 
the money was given to Kirby for some kind of gambling outlay, or 
else to conceal it for the bankrupt, and some of it was used by him in 
gambling upon horse racing and promptly lost. 

The bankrupt and Kirby now wish the court to believe that the 
bankrupt placed credence in Kirby's proposition that he could make a 
valuable investment in motor boats, and then within a few days there- 
after made another loan for the same purpose, without inquiring as 
to the resuit of the first loan. For thèse amounts, however, Kirby 
actually gave the bankrupt a promissory note, and the trustée actually 
started suit in the state court upon this promissory note, but immediate- 
ly withdrew the action and changed to this proceeding, in which it is 
alleged that this promissory note is but a cover to protect the bankrupt 
in securing for his own purposes the $3,000 which he says he loaned 
to Kirby. 

Some éléments of the story are inherently preposterous. But, again, 
Kirby tried to support the preposterous aud ridiculous story, and the 
trustée seeks (by indicating the apparent falsehood on the part of both 
men as to the purpose for which the money was to be used) to obtain a 
finding that ail statements with respect to the money should therefore 
be taken as false, and that the bankrupt has failed to explain what 
became of this sum. 

If the conclusion were merely that the bankrupt had not given a 
satisfactory account of how tlie money was used, and if it were any 
indication that either he or any one else had the money, an order to 
turn it over would be proper ; but the presuniption and évidence is much 
stronger that the money was either turned over to Kirby and improp^ 
erly used, or that in some way, in connection with Kirby, it was 
squandered, than that the bankrupt has failed to account therefor to 
the extent that he should be presumed to be still able to restore it to 
his estate. The fact that Kirby assumes the responsibiHty for actually 
taking the money, and is in a position to be sued therefor, does not 
prevent the finding that the bankrupt gave it to him for some fraudu- 
lent purpose, and is liable for his acts. But in order to find that Kirby 
is carefully safeguarding it for the bankrupt, when the situation under 
which both were throwing away money is taken into account, it is 
necessary to proceed against him and the bankrupt at the same time, 
as Kirby's possession thereof and claim of title thereto is an accounting 
by the bankrupt so far as the présent motion to turn over is concerned. 
Boyd V. Glucklich, supra. 
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[4] With référence to the balance of the fund, however, viz., the 
sum of $7,065.62, there is no évidence at ail to explain what has become 
of the money, except the bankrupt's willingness to admit that he 
gambled with everything upon which he could lay his hands. Such 
explanations hâve never found favor as a complète accounting for the 
money involved. It is évident that a person spending money in this way 
would lose track of some part, but he should not be excused from being 
held to account at ail. In re De Gottardi (D. C.) 114 Fed. 328; In re 
Frankfort (D. C.) 144 Fed. 721 ; In re Weinreb, 146 Fed. 243, 76 C. C. 
A. 609; In re Schulman (D. C.) 167 Fed. 237, affirmed 177 Fed. 191, 
101 C. C. A. 361 ; In re Nisenson (D. C.) 182 Fed. 912. 

[5] The trustée instituted this proceeding to recover an amount of 
$5,875, which indicates the sum of the items of $2,875 paid to the sister 
and the $3,000 loaned to Kirby. In attempting to prove the charge a 
larger amount was shown. Since that balance appeared upon the 
record, ail the proceedings hâve been conducted as if the bankrupt were 
charged with the sécrétion of the entire amount, and, as the matter 
has finally been reported by the spécial commissioner, the issues hâve 
been contested with référence to the balance unaccounted for in the 
firm's transactions, rather than any particular items making up the 
total set forth in the pétition. The bankrupts now object to a déter- 
mination that they should be held to account for anything other than 
the moneys paid to the sister and loaned to Kirby, but such a contention 
is not supported by authority or law. 

The bankrupt Vyse should be ordered to pay over to the trustée the 
sum of $7,065.62, which he has disposed of in fraud of his creditors, 
and which he does not show is out of his control. He should also be 
held for fuil responsibility for the f raudulent loan to Kirby, unless Kir- 
by can meet the responsibility for its disposition, and Vyse should be 
committed unless and until he can show some proper reason for re- 
lease from such commitment, by compliance with the order to turn over 
or by a proper accounting. 



STROTHEB v. UNION PAC. R. CO. 

(District Court, W. D. Missouri, W. D. March 1, 1915.) 

No. 4222. 

1. Removai, of Causes >©=>3 — Statutory Provisions — Actions Under Bm- 

PLOTERS' LlABIUTT ACT — "CaSE." 

Within Employers' Llability Act April 22, 1908, c. 149, § 6, 35 Stat. 
66, as amended by Act Aprll 5, 1910, c. 143, § 1, 36 Stat. 291 (Comp. St. 
1913, § 8662), providing that no case arising under that act and brought 
In any state court shall be removed to any court of the United States, 
"case" means cause of action ; and this is true, though the pétition in 
the same count states facts disclosing a good cause of action under a 
State statute or at common law. 

[Ed. Note. — For other cases, see Itemoval of Causes, Cent. Dig. §§ 4, 5; 
Dec. Dig. <g=53. 

For other définitions, see Words and Phrases, First and Second Séries, 
Case.] 

^=55For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Removal of Causes i®=»50 — Joindbe or Causes or Action— Time foe Re- 

MOVAL. 

ï'iwier Employers' Liabllity Act, § 6, wliere a pétition contained twc 
counts statlng causes o£ action under that act and under the state law 
for tlie deatli of an employé, and the necessary diversity of citizenship 
existed to make the cause of action under the state law removable, de- 
fendant could remove such cause of action, without walting until plaintilï 
elected at the trial to rely on the cause of action under the state law, 
and such removal carried the entire case with it, as the provision agaiust 
removal of causes under the Employers' Liability Act is a privilège which 
plaintifC may waive, and défendant could not be deprived of its right 
to remove the cause of action under the state law by the joiuder of 
the Irremovable cause of action. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 100; 
Dec. Dlg. (S=50.] 

3. Removal of Causes ©=5102— Remanding^Doubitul Cases. 

Where the right to remove a case which has been removed to the féd- 
éral court Is doubtful, the fédéral court will retain jurisdiotion. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 218- 
220, 223, 224 ; Dec. Dig. ©=102.] 

At Law. Action by Samuel B. Strother, adininistrator of Matt 
Kobetitsch, deceased, against the Union Pacific Railroad Company. 
On motion to remand to the state court. Motion denied. 

C. W. Prince, of Kansas City, Mo., for plaintiff. 

Watson, Watson & Alford, of Kansas City, Mo., for défendant. 

VAN VALKENBURGH, District Judge. The above-entitled action 
was commenced in the circuit court of Jackson county, Mo., at Kansas 
City. On pétition of défendant it was removed to this court. Plaintiff 
now moves to remand the case, on the ground that under section 6 of 
the Employers' Liability Act (36 Stat. 291, c. 143), the removal is not 
permitted. Said section 6 is as follows : 

"Under thls act an action may be brought in a Circuit Court of the United 
States, in the district of the re.sidenee of the défendant, or in which the 
cause of action arose, or in which the défendant shall be doing business at 
the time of commencing such action. The jurisdiction of the courts of the 
United States under this act shall be concurrent with that of the courts of 
the several states, and no case arlsing under this act and brought in any 
.state court of compétent jurisdiction shall be removed to any court of tlie 
l'nited States." 

The complainant in the first count states a cause of action arising 
under the fédéral Employers' Liability Act, and in the second count one 
arising under the statutory law of the state of Kansas. Each count 
déclares upon the same physical injury, which resulted in death. This 
suit was instituted by complainant as administrator of the estate of the 
deceased. Said administrator is a citizen and résident of the Western 
division of the Western district of Missouri. Défendant is a corpora- 
tion duly organized and existing under the laws of tlie state of Utah. 

[ 1 ] The statute above quoted provides that no case arising under the 
Employers' Liability Act and brought in any state court of compétent 
jurisdiction shall be removed. By "case" is, of course, meant cause 
of action ; and this is true, although the pétition in the same count may 
state facts disclosing a good cause of action under a state statute or 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Nuinbered Digests &. Indexes 
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at common law. Missouri, Kansas & Texas Railroad Company v. 
Wulf, 226 U. S. 570, 33 Sup. Ct. 135, 57 h. Ed. 355, Ann. Cas. 19i4B, 
134 ; Wabash Railroad Company v. Hayes, 234 U. S. 86, 34 Sup. Ct. 
729, 58 L. Ed. 1226; Ullrich v. New York, New Haven & Hartford 
Railroad Company (D. C.) 193 Fed. 768. If at the trial the proofs 
demonstrate that the injury arose outside of interstate commerce, and, 
therefore, that no recovery could be had under the fédéral act, the 
déclaration may be amended, or regarded as amended, to conform to 
the proofs, and a recovery permitted under the statutory or common 
law, if the pétition contains the necessary allégations. In such case, 
it is intimated that the plaintiff may not deprive the défendant of a 
right of removal otherwise existing, although whether that relief shouUi 
be granted in the court below,*if seasonably urged, or in the appellate 
court, if the point be preserved, or in both such courts, is left undecided. 
Wabash Railroad Company v. Hayes, supra. Enough is said, however, 
to indicate the récognition of a right to such relief. 

[2] If a cause of action arising under the fédéral act is coupled with 
one arising under a state statute or at common law, stated in the alter- 
native in separate counts, the plaintifï preserving the right, under recog- 
nized rules of local procédure, to make his élection and avail himself 
of either at the close of the évidence, the right of removal is presented 
more baldly at the threshold of the case. There is présent at the same 
time a case arising under the fédéral act, and therefore, standing alone, 
not removable, and one not arising under that act, and therefore, the 
citizenship being diverse, admittedly susceptible of being removed. 
Must the défendant await the action of the plaintiff at the close of 
the évidence before claiming the right, and, if so, is his relief then 
clear and complète? The Suprême Court bas thus far refrained from 
settling such procédure, although it has intimated that the défendant 
should not necessarily be deprived of relief. 

It rests with the plaintiff to détermine whether he shall state a cause 
of action solely under the Employers' Liability Act, and therefore in- 
capable of being removed, or whether he may unité with it, in the 
alternative, a cause of action that may be removed. If he adopts the 
latter course, does he not subject himself to the exercise of ail the 
rights which a défendant may legitimately claim? Beyond question 
both causes of action are cognizable in the fédéral court, whether orig- 

inally brought there or removed by consent. The provision against 
removal is a privilège granted to the plaintiff, which he may waive. If 
a cause of action containing ail the éléments of removability be joined 
with a count stating a cause of action not originally cognizable in the 
fédéral court, nevertheless the défendant may remove the former cause 
of action, and this will carry the entire case with it. Sharkey v. Port 
Blakely Mill Co. (C. C.) 92 Fed. 425. The défendant cannot be shorn 
of his right to remove the former action because of such a joinder, 
and inasmuch as the plaintiff should and has joined in one pétition ail 
causes of action arising out of the same transaction, the removal should 
not, and does not, hâve the effect of splitting such causes, retaining one 
in the fédéral court, and remitting the other to the state court. I do 
not think the prohibition against removal contained in the fédéral act is 
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of greater force than the déniai in the Judiciary Act of the right to 
bring a suit, otherwise cognizable in a fédéral court, in a spécifie juris- 
diction. It is conceded that the latter inhibition may be waived, and se 
equally may the former. 

[3] I am of opinion that this entire cause of action, as presented by 
the pleadings, is removable ; but if the question be regarded as doubtf ul 
in the présent condition of the decided cases, nevertheless under the 
rule prevailing in this circuit the jurisdiction should be retained. Boat- 
men's Bank v. Fritzlen, 135 Fed. 650, 68 C. C. A. 288. 



UNITED STATES v. RlGNEY & CO. 
(District Court, E. D. New York. February 20, 1915.) 

1. Food <©=15 — Food and Deugs Act — Vioi.ations — "Misbranded." 

That there was a custom in the trade to label packages so as to state 
approsimateiy the quantity in liquid or solid measure nearest the gên- 
erai size of the package, such packages being known as commercial 
quarts, half gallons, etc., or that a seller's circulars and priée iists, with 
référence to which sales were made to retailers, stated that the quanti- 
tles specified were "commercial measure," dld not excuse violations of 
Food and Drugs Act June 30, 1906, e. 3915, 34 Stat. 771, which provides. 
In section 8, as amended by Act Mardi 3, 1913, c. 117, 37 Stat 732 (Comp. 
St. 1913, § 8724), that drugs or food are "misbranded," within the mean- 
Ing of that act, if the package or label bears any false or misleading state- 
ments, or if, in case of food in package form, the quantity of the con- 
tents be not plainly and conspicuously marked on the outside of the 
package in ternis of weight, measure, or numerical count. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 14 ; Dec. Dig. <S=>15. 

For other définitions, see Words and Phrases, First and Second Séries, 
Misbrand.] 

2. Food <®=3l5— Food and Detjgs Act — Vioi.ations — Défenses. 

That a défendant ceased the use of labels on packages containing food 
which were misleading as to quantity went only to the question of mitiga- 
tion for a violation of the Food and Drugs Act. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 14 ; Dec. Dig. <S=»15.] 

An information was filed against Rigney & Co. for a violation of 
the Food and Drugs Act. On motion to quash or dismiss the informa- 
tion. Motion denied. 

William J. Youngs, U. S. Atty., of Brooklyn, N. Y., and Samuel J. 
Reid, Jr., of New York City, Asst. U. S. Atty. 

Henry W. Baird, of New York City, for défendant. 

CHATFIELD, District Judge. [1] This information was filed 
against the défendant corporation for shipping by Interstate commerce 
a quantity of syrup in a package labeled "24 quarts com.," and also 
another quantity of syrup in a package bearing a label "12 half gal- 
lons com." 

The shipments were alleged to bave been an offense against the 
provisions of the Food and Drugs Act of June 30, 1906 (34 Stat. 
771), as contained in section 8, which prohibits a false or mislead- 

or othei cases see sanie topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ing statement upon a package or label regarding the article contained 
therein, and under subdivision 3 of the portion of that section relat- 
ing particularly to food, which provides (as amended March 3, 1913) : 

"Third. If in package form, the quantity of the contents be not plalcly 
and conspicuously marked on thq outside of the package in terms of weight, 
measure, or numerical count," etc. 

The défendants subsequently withdrew their plea and sought to 
raise a question of fact as to the meaning of their label, and to con- 
tend that, under the law, this meaning was neither misleading to the 
public or their customers, nor false in statement when considered f rom 
the point of view of those who should be held responsible for knowl- 
edge as to ordinary trade practices. 

The défendants therefore interposed a motion to dismiss or quash 
the indictment, based upon affidavits showing that the packages in 
question contained, in the one case bottles, substantially of the size 
in exterior dimensions of the ordinary quart bottle, and in the other 
case cans, again in gênerai external size and appearance of a half- 
gallon or two-quart size, but the labels upon the bottles and cans them- 
selves contained no statement of quantity. The price for which the 
articles were sold depended (of course) upon the wholesale price 
charged therefor, as the ordinary downward limit under compétition. 

Thèse bottles and cans were, as shown by the affidavits, packed in 
wooden boxes, upon which a stencil was used to mark in black letters 
the syrup label and also the words complained of in the information, 
in one case "24 quarts 17 com.," and in the other case "12 half gal- 
lons 19 com." The affidavits also show, and thèse matters are not 
disputed by the government, that the shipments were to wholesalers, 
and not to retail customers, and were ail made upon priées quoted for 
the quantity shown in the circulars, and were billed to the wholesalers 
by the same description, as, for instance: 

"No. 1 com'l half pts. (7 oz.) 

"Ko. 4 square qts. (5 to gai.) 

"No. 19 half gallons commercial measure 1 dozen to case gross wt. 70 Ibs. 

"No. 21 gallons, commercial measure, 1/2 dozen to case 63 Ibs. 

"No. 23 5 gallons, cased fuU measure gross weight 60 Ibs." 

The only points contested by the government upon this motion are 
the meaning of the words and the allégation that the trade understood 
the meaning of the words "quarts," "1/2 gallon," etc., when used un- 
der what is alleged by the défendants to be a well-known practice of 
selling packages containing smaller quantities, but labeled in a so- 
called descriptive way to state approximately the quantity in liquid 
or solid measure nearest the gênerai size of the package. The gov- 
ernment produced certain afhdavits in which wholesalers deny that 
such meaning of the words, "commercial quart," or "commercial half 
gallon," was well known and commonly used in this descriptive sensé 
in the trade. 

It is unnecessary to consider whetber the practice of attracting 
trade by apparent intimation of cheap prices, but in reality by a sav- 
ing of the actual quantity sold, and by holding out to the public or 
advertising misleading statements, by which the customer may be de- 
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ceived, but which the wholesaler and retailer, or those initiated into 
the trade secrets, understand are false, should be treated as repre- 
hensible, nor need we consider whether Congress bas the power to 
pass a statute prohibiting such practices, in interstate commerce, when 
the injury to the public demands. The mère queries answer them- 
selves. 

In the présent case we bave only to do with the question whether 
the labels (interpreted from the price lists or from custom, by tlie 
persons to whom the goods were shipped) were false and misleading 
in their statements of the quantity contained in the package, and 
whether the contents were plainly and correctly stated on the outside 
thereof. 

If the label used would allow the déception of the public and un- 
fair methods of advertising, through the complicity of the retail dealer, 
it becomes évident that this is one of the evils which the statute was 
intended to prevent, and that Congress did not pass this law for the 
protection of the retailer alone. 

There is nothing before the court, and no authority in dictionary, 
text-book, or statute, to vindicate or uphold the establishment of a 
différent system of liquid and weight measures than those sanctioned 
by law and gênerai use, even though a lax and vicious réduction in 
quantity, as a matter of trade practice, is frequently found when no 
légal prohibition exists. 

[2] It bas appeared upon the argument of the motion that the de- 
fendant ceased the use of thèse labels and has made its measures and 
literature correspond to the requirements of the department, under 
the Pure Food Law, since its attention has been called thereto, and 
now disclaims any désire to be a part)' to violations of the statute or 
acts tending to deceive the pubHc. This is what would be expected 
from any person or house in reputable business, and goes only to the 
question of mitigation, for an act which at the time, even though not 
appreciated, was a violation of the Pure Food Law. 

The motion to dismiss or quash will be denied, and the défendants 
will be directed to plead over. 



SAN PEDRO, L. A. & S. L. E. GO. V. UNITED STATES 737 



SAN PEDRO, L. A. & S. L. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1915. Keliearing De- 

nied Marcli 8, 1915.) 

No. 2412. 

1. Master and Servant <S=>13 — Houes or Service Act — Violation. 

liours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1416 (Comp. 
St. 1913, § 8678), provides that telegraph operators in day and night of- 
fices on Interstate railroads, who liave to do with the movement of trains 
shall be permitted to remain on duty not exceeding 9 hours in any 24-liour 
period, "except in case of emergency," when tliey may be kept on duty 
for 4 additional tiours each day for not exceeding 3 days In any week. 
Section 3 provides that the act shall not apply "in case of casualty or un- 
avoldable accident." Défendant rallroad company had on duty at a day 
and night office on its Une three operators, each of whom worked 8 hours 
per day. One vvas taken suddenly ill, and no other operator could be ob- 
tained in the place. As soon as possible, which was the next day, the 
chief dispatcher sent a relief man; but the train was wrecked and he 
was ordered to establlsh an office at the wreek, causing further delay, in 
conséquence of which th^ two remaining operators each worked 12 hours a 
day for 4 or 5 successive days. Held, that such extended time during the 
first 3 days was permissible under section 2, and the further delay was 
due to a casualty which, under section 3, rendered the act Inapplicable, 
and that défendant was not chargeable with its violation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. $ 14 ; 
Dec. Dig. ©=13. 

Hours of service of employés, see note to United States v. Houston Belt 
& T. Ry. Co., 125 C. C. A. 485.] 

2. Masiek and Servant ®=»13 — Houbs of Service Act — Violation. 

Défendant railroad company held not exempted from liability under 
Hours of Service Act, for keeping the conductor and brakemen in charge 
of a train on duty for 27 consécutive hours and untll they reached the 
end of their run, by the fact of a landslide which made it necessary to 
run the train around over other Unes, where, notwithstanding the détour, 
they could hâve been relieved several hours earlier. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. (®=>13.] 

3. Master and Servant <S=3l3 — Houes of Service Act — Construction. 

In order to justify a carrier in keeping employés on duty beyond the 
time fixed by Hours of Service Act under the proviso of section 3, it must 
show that the same was not in any respect occasioned by the lack of that 
high degree of care and foresight properly required of a carrier. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14- 
Dec. Dig. <S=13.] 

In error to the District Court of the United States for the South- 
ern Divi.sion of the Southern District of California; Olin Wellborn, 
Judge. 

Action by the United States against the San Pedro, Los Angeles & 
Sait Lake Railroad Company to recover penalties. Judgment for 
plaintiff, and défendant brings error. Reversed in part. 

S=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
220 F.— 47 
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A. S. Halsted and James E. Kelby, both of Los Angeles, Cal., for 
plaintiff in errer. 

Albert Schoonover, U. S. Atty., and Harry R. Archbald, Asst. U. S. 
Atty., both of Los Angeles, Cal., and Monroe C. List and Philip J. 
Doherty, Sp. Asst. U. S. Atty., both of Washington, D. C, for the 
United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Two actions brought in the court below by 
the government against the San Pedro, Los Angeles & Sait Lake Rail- 
road Company — one there numbered 106 and the other 243 — were Con- 
solidated for trial before the court with a jury, and were submitted up- 
on an agreed statement of facts and upon the uncontradicted testimo- 
ny of one witness, sworn on behalf of the plaintiff in the action. The 
cases hâve also been submitted together hère. Both actions were based 
upon the act of Congress known as the "Hours of Service Act," ap- 
proved March 4, 1907, entitled "An act to promote the safety of em- 
ployés and travelers upon railroads by limiting the hours of service 
of employés thereon" (34 Stat. 1415). The çomplaint in case number- 
ed 106 contained fivé counts, one of which was withdrawn by the plain- 
tiff, and in respect to one of which a verdict for the défendant Com- 
pany was returned under instructions of the court, leaving the first 
three counts of that çomplaint for considération hère. 

The second section of the act of Congress provides: 

"That It shall be unlawful for any common carrier, iti3 offleers or agents, 
Bubject to tlii.s act, to require or permit any employa subject to this act, to 
be or remain on duty for a longer period tlian sixteen consécutive hours, and 
whenever any sueh employé ofl sueh common carrier shall hâve been con- 
tinuously on duty for sixteen hours he shall be relieved and not required or 
permitted agaiu to go on duty until he has had at least teu consécutive hours 
ofC duty ; and no sueh employé who has been on duty sixteen hours in the 
aggregate in any twenty-four hour period shall be required or permitted to 
continue or go again on duty without having had at least eight consécutive 
hours otf duty: Provided, that no operator, train dispatcher, or other employé 
who by the use of the telegraph or téléphone dispatches, reports, transmits, 
receives, or dellvers orders pertaining to or afCecting train movements shall 
be required or permitted to be or remain on duty for a longer period than 
nlne hours in any twenty-four hour period in ail towers, offices, places and 
stations continuously operated night and day, nor for a longer period than 
thirteen hours in ail towers, offices, places, and stations operated only during 
the daytime, except in case of emergency, when the employés named in this 
proviso may be permitted to be and remain on duty for four additioual hours 
in a twenty-four hour period on not exceeding three days in any week." 

The third section provides the penalties for violations of the pro- 
visions of section 2 and for prosecutions of sueh violations, and con- 
tains two provisos, the first of which is as follows: 

"Provided, that the provisions of this act shall not apply in any case of 
casualty or unavoidable accident or the act of God, nor where the delay waa 
the resuit of a cause not known to the carrier or its offlcer or agent in charge 
of sueh employé at the time said employé left a terminal, and which could 
not hâve been foreseen." 

[ 1 ] The first count of the çomplaint in case numbered 106 allèges, 
among other things, that the défendant company, during the 24-hour 
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period beginning at 8 o'clock a. m. of January 19, 1911, required and 
permitted its telegraph operator at Kelso, Cal. — one Grandee — to be 
and remain on duty for a longer period than 9 hours in said 24-hour 
period, to wit, from 8 o'clock a. m. to 8 o'clock p. m. of said 19th day 
of January ; that Kelso was at that time a continuons night and day tel- 
egraph station ; and that Grandee, while so required and permitted to 
remain on duty during the said 12 hours, by the use of the telegraph 
or téléphone dispatched, reported, transmitted, received, and dehvered 
orders pertaining to and affecting the movement of trains engaged in 
interstate commerce. The second and third counts of that complaint 
contain similar averments in respect to the défendant company's op- 
erator Dugan, of whom, in the second count, it is alleged that he was 
required and permitted to be on duty as such operator at the same sta- 
tion from 8 o'clock p. m. of January 19, 1911, to 8 o'clock a. m. of Jan- 
uary 20, 1911, and in the third count that Dugan was required and 
permitted to be on duty as such operator from 8 o'clock p. m. of Jan- 
uary 20, to 8 o'clock a. m. of January 21, 1911. 

The answer of the défendant company as amended set up in sub- 
stance this justification of its action: That at the time in question the 
force of telegraphers employed at Kelso consisted of an agent opera- 
tor, whose regular hours were from 8 o'clock a. m. to 4 o'clock p. m., 
and two other telegraph operators, whose hours were from 4 o'clock p. 
m. to 12 o'clock midnight, and from 12 o'clock midnight to 8 o'clock 
a. m., respectively ; that on January 16, 1911, one Starkey, one of the 
regular telegraph operators at the station mentioned, whose hours were 
from 4 o'clock p. m. to 12 o'clock midnight, was taken suddenly ill and 
became incapacitated for service ; that Kelso is a helper terminal and 
important telegraph station, continuously operated day and night ; that 
at the time Starkey was taken ill there was no available operator at 
Kelso to replace him, and that it was necessary for the company to 
procure another operator and send him to Kelso ; and that as soon as 
possible the défendant did procure an operator named Ham and sent 
him to Kelso for service to take the place of Starkey, and that Ham 
began his service as soon as possible, to wit, January 20, 1911 — by rea- 
son of ail of which an emergency arose and existed, which made it im- 
perative for the défendant company to require the said Grandee to 
work overtime as alleged in the complaint. A similar answer and al- 
leged justification was pleaded by the défendant company to the sec- 
ond and third counts of the complaint in case 106. 

The évidence showed the facts to be that Kelso is a station of the 
défendant company on the désert 236 miles east of Los Angeles, sit- 
uated between the stations Crucero and Las Vegas, and was at the 
times in question a continuous day and night office of the company; 
that Grandee was the agent of the company at that station, as well as 
one of the telegraph operators — Dugan and Starkey being the other two 
operators — in receiving and transmitting telegraph orders pertaining 
to and affecting the movement of trains passing between Nevada and 
California. We extract from the uncontradicted testimony of the wit- 
ness Smith, who was chief clerk of the superintendent of the défend- 
ant railroad company, as follows: 
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"The two men (Grandee and Dugan) were kept on overtime because one of 
the operators, W. F. Starkey, became 111 on January 16tli. At this time the 
office at Kelso was under the supervision of the chief dispatcher at Las Vegas. 
When Starkey was taken 111, and the chlef dispatcher at Las Vegas was ap- 
prised of the fact, he wired to Los Angeles on the mornlng of the 17th, asklng 
for a relief operator. He wired the superintendent of telegraph, who em- 
ploys the telegraph operators. The superintendent of telegraph did not se- 
cure a man to take Starkey's place at Kelso, and ou the evenlng of the 17th 
the dispatcher at Las Vegas borrowed an operator who was employed in the 
Las Vegas telegraph office, and started hlm to Kelso that night. This was 
the first train from Las Vegas to Kelso after It was learned a man could not 
be gotten from Los Angeles. When the train reached Lyons, a point between 
Kelso and Las Vegas, it was derailed and turned over, damaging the equip- 
ment and blocking the main Une, injuring 14 passengers. The operator, who 
was on this train No. 1, was instrueted by the chief dispatcher to establlsh a 
telegraph office at the wreck, in order that he could communicate with head- 
quarters and report conditions and progress there, and enable the dispatcher 
to move the trains around the wreck when the Une was clear. In establishing 
an office on the Une at a wreck, this Is a practice we foUow on ail occasions, 
as it enables us to clear the Une much more quickly. This operator estab- 
lished an office at the wreck and remalned until relieved on the evenlng of 
January 19th ; the chlef dispatcher at Las Vegas havlng employed a man to 
relieve him and sent him out on No. 1 to the wreck. The operator who had 
been working at the wreck boarded the same train on which the relief mau 
arrived and went to Kelso. In view of the shortage of help, I would say 
that a substitute operator was sent to Kelso as expeditiously as could hâve 
been done to take the place of Starkey. At that time telegraph operators were 
extremely scarce. The Western Union and Postal Telegraph companles were 
uslng a great many operators, and the men preferred to work in Los Angeles 
rather than go to the désert points, such as Kelso and Otis. They are both 
in the désert. At that time we had difficulty in getting operators to go there." 

Starkey's illness certainly caused a sudden and unexpected occasion 
for action on the part of the raihvay company — a pressing necessity, 
an emergency, that fairly came within the meaning of the statute. An 
emergency existing, the défendant company by the first proviso to 
section 2 of the act was expressly authorized to permit Grandee and 
Dugan each to remain on duty for 4 additional hours in the 24-hour 
period on not exceeding 3 days in any week. The case shows that 
each of them remained on duty for 3 additional hours in a 24-hour 
period during the 16th, 17th, and 18th days of January. Then the 
overtime permitted them during that week by the proviso of section 
2 of the act of Congress above quoted ended, and if there were noth- 
ing more to the case we would hâve no difficulty in affirming the ac- 
tion of the court below in directing a verdict for the plaintiff upon the 
first three counts in case 106, for the évidence is that Grandee and 
Dugan continued to work overtime during the 20th and for part of 
the 21st of January. But the uncontradicted proof shows that the 
défendant company on the l'7th of January started an operator — one 
Ham — to Kelso from L,as Vegas, to take the place of Starkey, in 
ample time to hâve done so before the expiration of the 3-day period 
during which Grandee and Dugan were each authorized by the stat- 
ute to work 4 additional hours in each 24-hour period. But unfor- 
tunately the train on which Ham was proceeding was derailed at a 
point between Las Vegas and Kelso, turned over, injuring 14 pas- 
sengers, damaging the equipment of the train, and blocking the main 
line. Because of that disaster Ham was instrueted by the chief dis- 
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patcher of the road to establish a telegraph office at the wreck, in or- 
der that he could communicate with headquarters and report conditions 
and progress there, and enable the dispatcher to move the trains 
around the wreclc when the line was cleared, which he did, resulting 
in the necessary continuance of overtime work by Grandee and Du- 
gan during the 20th and 21st of January. And the question is wheth- 
er that accident or casualty rendered the act in question inapplicable. 
We are of the opinion that it clearly did. See United States v. Mis- 
souri Pac. Ry. Co., 213 Fed. 169, 175, 176, 130 C. C. A. 5. 

For the reasons stated, the judgment of the court below, in so far 
as counts 1, 2, and 3 of the complaint in case 106 are concerned, must 
be reversed. 

In the case numbered in the court below 243 it is strenuously in- 
sisted by counsel for the plaintifï in error that the court erred in 
directing the jury to return a verdict for the plaintifï upon counts 3, 
4, 5, 6, 7, and 8 of the complaint in that case. 

[2] The third count of that complaint allèges a violation of the 
act of Congress, in that the défendant company on October 3, 1912, 
on its line between Las Vegas, Nev., and Los Angeles, Cal., required 
and permitted its conductor, Brown, to be and remain on duty as 
such in connection with its train No. 1, drawn by locomotive No. 3434, 
engaged in Interstate commerce, for a period in excess of 16 con- 
sécutive hours; and its fourth and fifth counts are identical with the 
third, except that in the fourth Brakeman Edwards and in the fîfth 
Brakeman Berringer are included. 

The évidence showed without conflict that train No. 1, which was 
a passenger train, arrived at Las Vegas, which was a terminal station, 
October 3, 1912, between the hours of 5 and 5 :32 p. m. There the 
train crew was changed ; the outgoing crew, consisting of Brown, 
Edwards, and Berringer, leaving Las Vegas in charge of the train 
at 5 :45 p. m. of that day, and so remained in charge of its movement 
until it reached Los Angeles, the place of its destination, at 8 p. m. 
of the succeeding day, so that, including the preparatory period of 
42 minutes, that crew remained in service 27 continuons hours. The 
schedule running time of that train between the points named was 
131/2 hours. The train left Las Vegas on schedule time, but subse- 
quently a heavy landslide occurred on the défendant company's line 
between its stations Otis and Crucero, due to heavy rains, which slide 
was of such character and magnitude as to stop traffic over the road 
and compel the détour of train No. 1 over the lines, respectively, of 
the Tonopah & Tidewater and the Santa Fé Companies — over that 
of the former from Crucero, the junction of the hnes of the défend- 
ant company and the Tonopah & Tidewater Company, to Ludlow, the 
junction of the last-named company and the Santa Fé Company, and 
over the latter from Ludlow to Daggett. The rails of the Tonopah 
Company being light necessarily required slow running, especially in 
view of the condition of the ground, occasioned by the heavy rains, 
ail of which resulted in many delays, whicli were beyond the power 
of the défendant company to prevent, and none of which could hâve 
been foreseen by the défendant company at the time the train left 
Las Vegas, nor could the necessity of such détour hâve been then fore- 
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seen. When the train reached Daggett, the prescribed 16-hour period 
had expired — 17 hours and 5 minutes having been expended in mak- 
ing that run. At Daggett the engine crew of train No. 1 was re- 
lieved, but not its conductor nor brakemen ; they having continued 
on to the destination of the train at Los Angeles. San Bernardino, 
situated between Daggett and Los Angeles, and 60 miles east of the 
latter city, is a passenger terminal, but not for through trains. Two 
local passenger train crews lay over there every night, each having 
one brakeman only. From the évidence it cannot be doubted that 
the train crew of train No. 1 could bave been relieved both at San 
Bernardino and at Daggett, and the real question in regard to that 
crew is whether the act of Congress under considération required the 
défendant company to do so. 

To such an enactment thèse observations of the Suprême Court in 
the case of United States v. Dickson, 15 Pet. 141, 163 (10 L. Ed. 689), 
are very pertinent: 

"The gênerai rule of law, whicli has * • • prevailed, and become conse- 
<'rated almost as a maxim in the interprétation of statutes, [is] that where 
the enactlng clause is gênerai in its language and objects, and a proviso Is 
afterwards introduced, that proviso is construed strietly, and takes no case 
out of the enactlng clause which does not fall falrly within its terms. In 
short, a proviso carves spécial exceptions only out of the enactlng clause ; 
and those who set up any such exception must establish it as belng within the 
words as well as within the reason thereof," 

To hold that the act under considération is made inapplicable by any 
and every delay that is the resuit of a cause not known to the car- 
rier, or its officer or agent in charge of such employé, at the time the 
latter leaves a terminal, and which could not hâve been foreseen, 
would be nothing short of making it a dead letter. Manifestly the 
whole act must be taken together, and be so construed as to give effect 
to its humane purpose, and at the same time to give the railroad com- 
panies the benefit of the exceptions and provisos in ail cases fairly 
brought within their terms and true intent. There can be no doubt 
that the paramount purpose of the act was to prevent the overwork- 
ing of the employés, to the end that their efficiency be not impaired, 
and that the obligation was thereby imposed upon the carriers to 
comply with that requirement, unless prevented therefrom because of 
a valid excuse, secured to them by the provisos and exceptions con- 
tained in the act, which was not made effective within the usual time, 
but its going into effect postponed for one year — the purpose being, 
as said by the Suprême Court in the case of Northern Pacific Rail- 
way Co. V. Washington, 222 U. S. 370, 2i79, 32 Sup. Ct. 160, 162 
(56 L. Ed. 237), "to enable the necessary adjustments to be made by 
the railroads to meet the new conditions created by the act." 

[3] It would seem to follow necessarily that in order for the car- 
rier to justify the excess of service beyond the fixed period prescribed 
by the act, it must show that the same was not in any respect occa- 
sioned by the lack of that high degree of care and foresight properly 
required of the carrier, but was the direct resuit of an act of God, 
a casualty, unavoidable accident, or of delay that was the resuit of a 
cause not known to the carrier or its ofificer or agent in charge of 
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such employé, at the time the latter left a terminal, and which could 
not hâve been foreseen. In the very récent case of Great Northern 
Railway Co. v. United States, 218 Fed. 302, 134 C. C. A. 98, decided 
October 28, 1914, by the Circuit Court of Appeals of the Eighth Cir- 
cuit, that court expressly held, among other things, that the proviso 
in section 3 of the act under considération — 

"does not relieve the officiais in charge of train crews from exerclsing proper 
diligence to avoid working them overtime, and proper diligence requires train 
officiais to know whether or not engines and cars are in proper condition for 
use when starting them upon a run." 

In the preceding case of United States v. Kansas City Southern 
Ry. Co., 202 Fed. 828, 833, 121 C. C. A. 136, 141, the same court, 
having under considération the act of March 4, 1907, said : 

"By the terms of the proviso the carrier is excused 'where the delay is the 
resuit of a cause not known * * * at the time said employé left a ter- 
minal, and which could not hâve been foreseen.' Not merely which was not 
foreseen, but which could not hâve heen foreseen. The phrase 'by the exer- 
cise of due diligence and foresight' is not présent. Counsel argue that by leav- 
ing out this phrase Oongress intended to limit the Uability of the carrier; that 
it meant to imply that what was not actually foreknown could not, in con- 
templation of this law, hâve ^ been foreseen. We cannot assent to this inter- 
prétation. Olearly Congress did not intend to relieve the carrier from re- 
sponslbility in guardlng against delays in a matter deemed to be of such im- 
portance. By this act it sought to prevent railroad employés from working 
consecutively longer than the period.prescribed, as completely and effectively 
as could be accomplished by législation. To bring itself within the e.is;cep- 
tions stated, the carrier must be held to as high a degree of diligence and fore- 
sight as may be consistent with the object aimed at and the practical opér- 
ation of its railroad. Conformably to this view it has been uniformly held by 
the courts that, ordinarily, delays in starting trains by reason of the fact that 
another train is late; from sidetracking to give superior trains the right of 
way, if the meeting of such trains could hâve been anticipated at the time of 
leaving the starting point; from getting out of steam or cleaning fires; from 
defects in eQulpment: from switching; from time taken for meals; and, in 
short, from ail the usual causes incidental to opération — are not, standing 
alone, valid excuses within the meaning of this proviso. The carrier must go 
still farther, and show that such delays could not hâve been foreseen and 
prevented by exercise of the high degree of diligence demanded." 

Such was the view of this court in the case of United States v. North- 
ern Pacific Railway Co., 215 Fed. 64, 131 C. C. A. 372, where the acci- 
dent under considération was the sole cause why the crew there in 
question was engaged on its run for more than 16 hours without a rest 
of 8 consécutive hours. 

In the somewhat analogous case of Newport News & M. Val. Co. v. 
United States, 61 Fed. 488, 490, 9 C. C. A. 579, 580, involving the act 
of Congress forbidding Interstate carriers of animais from confining 
them for more than 28 consécutive hours without unloading them for 
rest, water, and food, unless prevented "by storm or other accidentai 
causes," the Circuit Court of Appeals of the Sixth Circuit, speaking 
through Judge Lurton, said : 

"Congress did not mean that, simply because the carrier had encountered 
a storm, therefore he should be excused. It must appear that the storm 'pre- 
vented' obédience. The storm could not be prevented. Its conséquences may be 
avoided or mitigated by the exercise of diligence. If, with ail reasonable 
exertion, a carrier is unable, by reason of a storm, to comply with the law. 
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then he has been unavoidably 'prevented' from obeying the law. If, notwlth- 
standing the storm, he could by due care hâve complied with the law, then 
he is at fault, beeause 'his own négligence is the last llnk in the chain of cause 
and effect, and in law the proximate cause' of the failure to comply wlth tho 
law. Therefore, to avail himself of the excuse of 'storm,' the carrier must 
Khow, net only the fact of a storm, but that with due care he was 'prevented,' 
as an unavoidable resuit of the storm, from complylng with the law. We 
can reach but one conclusion as to the meauing of Congress by the expres- 
sion 'other accidentai causes.' If the storm is no excuse, uuless Its unavoid- 
able etfect was to prevent compliance, then it follows that no other accidentai 
cause would be au excuse, unless that cause and its effect are likewise un- 
avoidable. The meanlng of the gênerai words, 'other accidentai causes,' must 
be ascertained by referring to the preéeding spécial words. The rule 'noscitur 
a soclis' is clearly applicable. A storm is unavoidable, in the sensé that it 
cannot be prevented. 'Other accidentai causes' must be taken to mean other 
unavoidable accidentai causes. An effect attributable to the négligence of the 
appellant is not an unavoidable cause. The négligence of the carrier was the 
cause; the unlawful confinement and unreasonable détention, but an effect of 
that négligence. What Is an inévitable or unavoidable accident has been very 
thoroughly considered by this court in the case of Weeks v. Transit Co., 61 
Fed. 120, 9 C. C. A. 393. It was there said that an inévitable accident 'vcas 
an occurrence whicli could not be avoided by that degree of prudence, fore- 
sight, care, and caution which the law requires of every one under the cir- 
cumstances of the particular case.' Again, we said: 'An accident is said to 
be inévitable when it is not occasioned in any degree, either remotely or di- 
rectly, by the want of such care and skill as the law holds every man bound 
to exercise.' Thèse définitions apply to an unavoidable accident, which is, 
in the sensé of the law, an inévitable occurrence, as deflned in that case, and 
those eited therein. If the accident was one which might hâve been avoided 
by due care, then the carrier must be taken to hâve contemplated the reason- 
;ible conséquences of bis ovi'n négligence." 

As under the évidence there can be no doubt that the landslide was 
the direct and necessary cause of the détour of the train in question 
and of its numerous delays, and that therefore the défendant company 
was entirely justified in continuing in service its train crew up tg the 
time it could, with the exercise of proper diligence hâve reheved it, it 
is plain that the action of the court below in directing a verdict for the 
plaintifï on counts 3, 4, and 5 must hâve been based on the view that 
the défendant company had the opportunity to relieve that crew either 
at San Bernardino, or Daggett, or both, and was by the statute, prop- 
erly construed, required to avail itself of it, in which view we think, for 
the reasons already stated, the court was right — being unable to agrée 
with the learned counsel for the défendant company that by the adop- 
tion of the first proviso to the third section of the act "it was the inten- 
tion of Congress to permit a crew starting from a terminal to remain 
with the train overtaken by delay, casualty, or unavoidable accident, 
until the end of the rim." 

In support of that contention counsel earnestly rely upon ruling 88 
of the Interstate Commerce Commission, made May 25, 1908, which, 
after quoting the first proviso of section 3 of the act, reads: 

"Any employé so delayed may thereafter continue on duty to the terminai 
or end of that run. The proviso quoted removes the application of the law te 
that trip." 

That ruling must be read and considered in connection with the pre- 
ceding ruling of the Commission, made March 16, 1908, which reads 
as follows: 
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"287 (i). Sec. 3. The instances In which the act will not apply include 
only such occurrences as could not be guarded against, those whlch Involved 
no neglect or lack of précaution on the part of the carrier, its agents, or of- 
flcers ; and they serve to waive the application of the law to employés on 
trains only until such employés, so delayed, reach a terminal or relay point" 

— and must also be read and considered in connection with the action 
of the Commission, shown by the record in this case, that the suit was 
directed to be brought by the Attorney General at the request of the 
Interstate Commerce Commission. But, over and above that, it is the 
obvious duty of the court to give effect to what it conceives to be the 
true construction of the act of Congress. 

What has been above said in respect to counts 3, 4, and 5 of the com- 
plaint in case No. 243 in the court below equally governs the proper 
disposition of counts 6, 7, and 8 of the same complaint. 

The resuit is that the judgment of the court below, in so far as con- 
cerns counts 1, 2, and 3 of case No. 106 in the court below, must be 
and hereby is reversed, and the cause remanded for a new trial there- 
on ; and as to the judgment of the court below in respect to case No. 
243 of that court, its judgment must be and is affirmed. 



UNITED STATES v. SOUTHERN PAC. CO. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1915.) 

No. 2443. 

1. Master and Servant <g=>17 — Houks of Service — Actions foe Penalties 

— Answeb. 

In an action for penalties under Hours of Service Act March 4, 1907, c. 
2939, .34 Stat. 1415 (Comp. St. 1913, i§ 8677-8680), for requiring and per- 
mltting a train crew to remain on duty for 17% hours, an, answer, al- 
leging that the train was detained for 1% hours on account of it break- 
iiig in two, and that such delay was the resuit of a cause not known to 
the défendant or its offlcers or agents in charge of the train and the em- 
ployés at the tlme the train left a terminal, and that it was caused by an 
unavoldable accident, and one that could not hâve been foreseen by the 
défendant or any of its officers, agents, or employés, stated a good défense 
as against a demurrer, though the défendant mlght be unable, upon a 
trial, to establish that the breaking in two was due to a cause which could 
not hâve been foreseen. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. <®=>17.] 

2. Mastbb and Servant <S=>13 — Houes of Service — Statutobt Provisions. 

Where the breaking in two of a train, causlng the trainmen to remain 
on duty for more than 16 consécutive hours, is due to defective equip- 
ment or Improper handling, the case is not withln the provision of Hours 
of Service Act that such act shall not apply in any case of casualty, or 
unavoldable accident, or act of God, nor where the delay was the resuit 
of a cause not known to the carrier or its offlcer or agent in charge of the 
employé at the time he left a terminal, and which could not hâve been 
foreseen. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. <S=5l3. 

Hours of service of employés, see note to United States v. Houston Bclt 
& T. Ry. Co., 125 0. C. A. 485.] 

«=s>FoT other eues lee lam* toplc & KEY-N17MBBR In ail Ker-Number«d DlgesU & Indexes 
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In Error to the District Court of the United States for the Dis- 
trict of Arizona. 

Action for statutory penalties by the United States against the 
Southern Pacific Company. Judgment for défendant on certain 
counts, and the United States brings error. Affirmed. 

Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz., Samuel L. Pattee, 
Asst. U. S. Atty., of Douglas, Ariz., Monroe C. List and Phihp J. 
Doherty, Sp. Asst. U. S. Attys., both of Washington, D. C, for the 
United States. 

Francis M. Hartman, of Tucson, Ariz., and Chas. J. Heggerty and 
Knight & Heggerty, ail of San Francisco, Cal., for défendant in er- 
ror. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. [1] This action was brought by the gov- 
ernment to recover from the Southern Pacific Company certain pen- 
alties for alleged violations of the act of Congress known as the 
"Hours of Service Act," approved March 4, 1907 (34 Stat. p. 1415); 
the complaint containing 12 counts, the first 6 relating to the hours 
of service on one train, and the last 6 to the hours of service on an- 
other train. The last 6 are the only counts involved on this writ of 
error, and are substantially the same, except as to the names of the 
trainmen, and charge that on the défendant company's extra train, 
drawn by locomotive engine 2794, leaving Tucson, in the state of 
x\rizona, at 5 :20 a. m. December 22, 1912, for Bowie, in the same 
State (the said train being then and there engaged in the movement 
of Interstate traffic), the défendant company required and permitted 
the train crew to be and remain on duty for a longer period than 
16 consécutive hours, to wit, from said hour of 5:20 a. m. to 10:50 
p. m. of the same day. As an affirmative answer and défense to those 
counts the défendant company alleged and prayed as follows: 

"The défendant allèges, by way of relief and exonération from tlie provi- 
sions of the statute In plalntiff's said complaint set ont, that the said extra 
train No. 2794 was delayed and detained en route at a station called Esmond, 
iu the county of Pima, state of Arizona, while en route on the day and date 
named in plaintiff's complaint, for the period of one hour and thirty minutes, 
on account of and by reason of the said train breaking in two, and that the 
said break in two and delay of one hour and thirty minutes was the resuit 
of a cause not known to the défendant or its officers, agents, or any of them, 
in charge of said train, and of such employés, at the time said train and em- 
ployés left Tucson, the terminal, from which it started at a. m., on 

said date, and that the same was caused by an unavoidable accident, and one 
that could not hâve been foreseen by this défendant or any of Its officers, 
agents, or employés; ail of which and the time of delay was promptly re- 
ported to the Interstate Commerce Commission by the défendant herein, to- 
gether with the defendant's claim of exemption for the one hour and thirty 
minutes delay at Esmond as aforesaid. 

"Wherefore défendant prays that the delay of one hour and thirty minutes, 
by reason of the unavoidable accident as aforesaid, be allowed défendant, and 
that the provisions of thla act shall not apply to this défendant in the al- 
leged causes of action contained in counts 7, 8, 9, 10, 11, and 12 set forth in 
plaintiff's complaint, and that the défendant go hence without day, together 
with its costs." 
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The plaintiff in the case demurred to the affirmative défense upon 
thèse grounds: 

"1. It (loes not appear that the breaking in two of the train at Esmond, 
and the delay thereto, was not known to the défendant, or its offlcer or agent 
in charge of said employés at the time they left a terminal. 

"2. It does not appear that the breaking in two of the train at Esmond pre- 
veiited the défendant from relleving the employé named In any of said causes 
of action before he had been contlmiously on duty more than 16 hours. 

'■3. It does not appear that the failure of the défendant to relieve the em- 
ployé named in any of said causes of action before he had been contlnuc)usly 
on duty more than 16 hours was due to a casualty or unavoidable accident or 
the act of God, or that the failure to so relieve such employé was the resuit of 
a cause not known to tlie défendant or its offlcer or agent in charge of such 
employé at the tlme he left a terminal and which could not hâve been f oreseen. 

"4. It does not appear that the défendant made any effort whatsoever to 
relieve the employé named in any of said causes of action before he had beeu 
eontinuously on duty more than 16 hours. 

'"5. The facts pleaded do not constitute a défense to any of said causes of 
action." 

The trial court having overruled the demurrer, and the plaintiiï 
having duly excepted to the ruling and elected to stand upon the 
pleadings, the cause was called for trial upon the first 6 counts of the 
complaint, resulting in a verdict for the plaintiff as to them by direc- 
tion of the court, and a judgment thereon in favor of the plaintiff, 
and in favor of the défendant as respects the last 6 counts of the com- 
plaint, being the counts hère involved. From the latter portion of 
the judgment the plaintiff brings the présent writ of error, assigning 
as error: 

"1. The said District Court of the United States for the District of Arizona 
erred in overrullng the demurrer of the United States of America to the an- 
swer of the said Southern Pacific Company to the seventh, eighth, ninth, 
tenth, eleventh, and twelfth causes of action set forth in the pétition or com- 
plaint herein, for the reason that it does not appear from the said answer 
that the breaking in two of the train mentioned in said answer at Esmond, 
and the delay thereto, was not known to the said Southern Pacific Company, 
or its officer or agent in charge of the employés mentioned In said causes of 
action at the time they left a terminal. 

"2. The said District Court erred In overrullng the sàld demurrer, for the 
reason that it does not appear from said answer that the breaking in two of 
said train at Esmond prevented the said Southern Pacific Company from re- 
lieving the employé mentioned in any of said causes of action before he had 
been eontinuously on duty more than 16 hours. 

"3. The said District Court erred in overrullng said demurrer, for the rea- 
son that it does not appear from the said answer that the failure of the said 
Southern Pacific Company to relieve the employé named in any of said causes 
of action before he had been eontinuously on duty more than 16 hours was 
due to a casualty or unavoidable accident or the act of God, or that the 
failure so to relieve such employa was the resuit of a cause not known to 
said Southern Pacific Company or its offlcer or agent in charge of such em- 
ployé at the time he left a terminal and whlch could not hâve been foreseen. 

"4. The said District Court erred in overrullng said demurrer, for the rea- 
son that It does not appear from the said answer that the said Southern Pa- 
cific Company made any effort whatsoever to relieve the employé named in 
any of said causes of action before he had been eontinuously on duty more 
than 16 hours. 

"5. The said District Court erred in overrullng said demurrer, for the rea- 
son that the matters set forth therein as a défense to said causes of action 
are insufficlent in law to constitute a défense to any of said causes of action. 

"6. The said District Court erred in rendering judgment In favor of said 
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Southern Paclflc Company and against the said United States of America upon 
the seventh, eighth, ninth, tenth, eleventli, and twelftli causes of action set 
forth in said pétition or complaint, for the reasons stated in tlie foregoing as- 
signments of error." 

[2] In effect, the averments of the affirmative answer and défense 
are that the 1 hour and 30 minutes overtime was caused by the brealc- 
ing in two of the train, which accident was unavoidable and could 
not hâve been foreseen by any of the officers, agents, or employés of 
the défendant company at the time the train left the terminal froni 
which it started. Upon a trial of that matter the burden of proving 
such facts would, of course, be upon the défendant company, and it 
might well appear upon such trial that the breaking in two of the 
train was due to a cause or causes which should hâve been foreseen, 
such, for instance, as defective equipment of the train, or the improper 
handling of it, in which event we regard it as clear that the défendant 
companj would not hâve brought itself within that provision of the 
act in question which déclares: 

"ïhat the provisions of this act shall not apply in any case of casualty or 
unavoidable accident, or the act of God, nor where the delay was the resuit 
of a cause not knovvn to the carrier or Its ofHcer or agent in charge of such 
employé at the time said employé left a terminal, and which could not hâve 
been foreseen." 

But the allégation of the answer is that the accident was unavoid- 
able and could not hâve been foreseen, which, as against a demurrer, 
must, of course, be taken as true. In a case arising under the same 
statute— Missouri, K. & T. Ry. Co. v. United States, 231 U. S. 112, 
34 Sup. Ct. 26, 58 L. Ed. 144 — the Suprême Court said : 

"It Is urged that in one case the delay was the resuit of a cause, a defective 
Injector, that was not known to the carrier, and could not hâve been foreseen 
when the employés left a terminal, and that therefore by the proviso in section 
3 the act does not apply. But the question was raised only by a request to di- 
rect a verdict for the défendant, and the trouble might hâve been found to be 
due to the scarcity and bad quality of the water, which was well known." 

Our views regarding the act having been fully stated in the case 
of San Pedro, Los Angeles & Sait Lake Railroad Co. v. United 
States, 220 Fed. 737, 136 C. C. A. 343, just decided, it is not neces- 
sary to repeat them hère. 

The judgment is affirmed. 



ATOHISON, T. & S. F. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals for the Ninth Circuit. February 15, 1915. Be- 
hearing Denied March 18, 1915.) 

No. 2466. 

In Error to the District Court of the United States for the Southern Divi- 
sion of the Southern District of Califomia; Clin Wellborn, Judge. 

Action at law by the United States against the Atchison, Topeka & Santa 
Fé Railway to recover penaltles for alleged violations of the act of Congress 
entitled "An act to promote the safety of employés and travelers upon rail- 
roads by limiting the hours of service of employés thereon," approved March 
4, 1907 (34 Stat. 1415, c. 2939 [Comp. St. 1913, §§ 8677-8680]). Judgment for 
plaintiff, and défendant brings error. Afflrmed. 
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T7. T. Clotfelter, B. W. Camp, and Paul Burks, ail of Los Angeles, Cal., 
for plaintiff in errer. 

Albert Schoonover, TJ. S. Atty., and Harry R. Archbald, Asst. TJ. S. Atty., 
both of Los Angeles, Cal., and Monroe O. List and Philip J. Doherty, Sp. Asst 
TJ. S. Attys., both of Washington, D. C. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The plaintiff In error is charged in the complalnt 
filed by the United States with having permltted three of its employés to be 
and remain on duty for a longer period than 16 hours, to wit, from the hour 
of 10:40 p. m. on October 2, 1912, to the hour of 8:25 p. m. on October 3, 1912. 
It appears from the stlpulated facts filed in the court below that the employas 
of the plaintiff in error were employed as conductor and brakemen, respec- 
tively, on one of the trains of the plaintiff In error running between Parker, 
Ariz., and Los Angeles, Cal.; that the employés went on duty at Parker, Ariz., 
at 10:40 p. m. on October 2, 1912 ; that the train on which they were employed 
left Parker at 11:10 p. m. of that date, and arrived at Barstow, Cal., at 7:10 
a. m. on October 3, 1912, having been delayed between the two points for a 
period of 2 hours and 30 minutes on account of washouts ; that the train left 
Barstow, Cal., at 7:45 a. m. on October 3d, with ample time then remaining to 
reach Los Angeles within less than 16 hours from the time the employés en- 
tered upon their duties, but while the train was being operated between Bar- 
stow and San Bernardino an axle broke under the tank of an engine, whereby 
the movement of the train was unavoidably delayed for a period of 6 hours 
and 10 minutes, with the resuit that the train reached San Bernardino at 
5:30 p. m. and Los Angeles at 8:25 p. m. on October 3d, the employés having 
then been on duty for 21 hours and 45 minutes; that before the delay of 6 
hours and 10 minutes caused by the broken axle had expired, and before the 
damage which had caused the delay had been repaired, and before the train 
left the point where such delay occurred, it was known to the plaintiff in er- 
ror that its employés would hâve been on duty in excess of 16 hours by the 
time the train reached San Bernardino, but no effort was made to relieve 
the employés before they had been on duty in excess of 16 hours, either pre- 
vious to or at the time of their arrivai at San Bernardino, or at any time be- 
fore the employés reached Los Angeles; that San Bernardino was a division 
terminal, but was not a terminal for the employés of the train involved in this 
proceeding, but the employés of the plaintiff in error could hâve been relieved 
at that place and the train placed in charge of another crew. 

The position taken by the plaintiff In error is that the facts above set forth 
constitute no violation of the statute, for the reason that the terminal of its 
train was Los Angeles, and it was entitled to permit its employés to be and 
reniain on duty until that terminal was reached, regardless of whether the 16- 
hour period prescribed by the statute had expired. The government's conten- 
tion is that where delays hâve occurred the employés may continue to operate 
the train, but that they cannot be held in service beyond the 16-hour period 
prescribed by the act, if a suitable stopplng place should be reached at which 
they may be relieved, and that if such a place is reached, and the employés 
are not relieved, there is a violation of the law. 

The positions taken by each of the parties in the présent action, and the 
arguments advanced in support of those positions, are in ail substantial re- 
spects identical with the positions and arguments of the parties In the case 
of San Pedro, Los Angeles & Sait Lake Eailroad Co. v. United States of Amer- 
ica, 220 Fed. 737, 136 O. C. A. 343, decided by this court on February 1, 1915. 
On the authority of that case, the judgment of the court below Is aflarmed. 
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KANSAS CITY BOLT & NUT CO. v. RODD. 

(Circuit Court of Appeals, Slxth Circuit. March 2, 1915.) 

No. 2561. 

1. Sales i@=>273 — Waeeanties— Implied Waeeantt of Fitness roa Paktic- 

ULAK Use. 

Where automatic nut-tapplng machines, sold by défendant to plalutlff, 
had been on the market a comparatively sbort tlme, plaintiff had never 
seen or had an opportunlty to inspect such a machine, and defendant's 
clreulara stated tliat they would automatically tap hot or cold pressed 
nuts and any style of thread or pltch In hexagon or square nuts of Iron, 
Steel, brass, or any usual materlal from wlilch nuts were made, aud 
dlrected that samples of blank and tapped nuts should accompauy in- 
qulries, and the machines were purehased for use on the klnd of stock 
regularly used by plaintiff, with defendant's knowledge of such intended 
use, there was an Implied warranty that they would sultably work such 
stock, the rule that, when a known, deseribed, and deflnite article la 
ordered and supplied, there Is no warranty that it shall answer tlie par- 
tlcular purpose intended by the buyer, tBough stated by hlm, did not 
apply, and it was error for the court to charge that défendant did not 
warrant that the machines were fit for any particular purpose, or for 
tapping any spécial kind of nuts, that plaintiff could recover only by 
showing that the machines were unsuitable to perform the ordinary work 
which they were made to do in tapping ordinary nuts, and that évidence 
of plaintifC's reliance upon the alleged warranty should be disregarded. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 772-776; Dec. 
Dig. <g=>273.] 

2. Saies ®=3288 — Warranties— Waivkb by Acceptanck. 

The doctrine that an Implied warranty does not survive acceptance does 
not apply, unless the acceptance Is with full knowledge of ail the condi- 
tions afCecting the character and quality of the article. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 817-823; Dec. 
Dig. <S=»288.] 

3. Sales ®=»2ei — Wabranties— Failuee to Include in Subséquent Con- 

tbact. 

Where a contract of sale conslsted entlrely of correspondence, ail of 
the correspondence together made up the contract, and there was in no 
proper sensé a "subséquent contract," within the rule that représentations 
will not constitute an express warranty, where the parties subsequently 
enter Into a written agreement which Is silent upon that subject. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §| 727-735; Dec. 
Dig. ®=»261.] 

4. Sales <S=»168% — Waebanties— Sales on Tbial. 

Where, though a machine was sold on 30 days' trial to enable the buyer 
to détermine whether it would want other similar machines, the buyer 
was in such urgent need of the machines that, wlthout waiting for the 
flrst machine, It asked the seller to build eight machines with the utmost 
dispatch and ship them to it, and the subject of 30 days' trial was not 
then or thereafter referred to, it was apparent that the buyer was con- 
tent to rely upon the situation as dlsclosed by the seller's clrculars and 
the correspondence with the seller, and not upon a trial of the machines, 
and instructions on the theory that the sale was a sale on 30 days' trial 
were Improper. 

[Ed. Note. — For other cases, see Sales, Cent Dig. S§ 409-421; Dec. 
Dig. ®=jl68y2.] 
6. Sales ®=>168%— Wabranties— Sales on Trial. 

Where, exactly 30 days from the receipt of the flrst two automatic nut- 
tapplng machines ordered by plaintiff, parts thereof were returned to de- 

lÊ^sFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digeste & Indexes 
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fendant because broken through alleged failure to work properly, cor- 
respoiidence was had concemlng trouble witb the machines, taps and 
nuts were returned to défendant by hls request, and a man was furnlshed 
by him to see if he could make the machines work, without any suggestion 
that they were subject to 30 days' trial, the parties treated the complalnts 
as made in tinae, and if the sale was in fact subject to 30 days' trial the 
provision was walved, so far as not complied with. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 409-^21 ; Dec. Dlg. 
<@=»168%.] 

8. Sales <S=>440 — Actions fob Breach of Waebantt— Evidence. 

In an action for breach of a warranty on a sale of eight automatlc 
nut-tapping machines, a question, asked a wltness for plaintifiC, as to 
why he continued the effort to use the machines after havlng trouble 
with them, to which he would hâve answered that the seller held ont 
encouragement that continued effort would meet with success, and a ques- 
tion, asked another wltness, as to whether there was any marked effort 
io operate the machines when a single one arrived, as an indlvldual 
machine or in groups of two, to sustain the buyer's contention that there 
was no concerted effort to test the machines until ail of them arrived 
and were installed, were pertinent as affectlng the good faith of the 
buyer's claim that it was unable to operate the machines. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1261-1276; Dec. 
Dig. <@=5440.] 

In Error to the District Court of the United States for the North- 
ern District of Ohio; William L,. Day, Judge. 

Action by the Kansas City Boit & Nut Company against Robert 
J. Rodd. Judgment for défendant, and plaintifï brings error. Rê- 
ver sed, and new trial ordered. 

In the déposition of the witness Stoddard, he testified that they 
had trouble with the machines. Such testimony was followed by a 
question as to why he continued the effort to make the machines tap 
nuts, to which an objection was sustained. The answer in the déposi- 
tion was that Rodd held ont encouragement that continued effort 
would meet with success. The witness Neville was asked whether 
or not there was any marked effort to operate or attempt to operate 
the machines after they were coupled in a battery, or when a single 
one arrived, as an individual machine or in groups of two, to which 
an exception was sustained. It was plaintiff's contention that there 
was no serions, concerted, and determined effort made until ail of 
the machines ordered arrived and were installed. 

J. H. Smart, of Cleveland, Ohio, for plaintiff in error. 
Orlano Wilcox, of Akron, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Plaintifï in error, a manufacturer of 
bolts and nuts, ordered from défendant in error eight automatic nut- 
tapping machines of defendant's manufacture. The machines were 
ail received, and six were paid for. Plaintiff in error brought this suit 
for damages for breach of alleged warranty that the machines would 
do good work and were fit for the purpose for which plaintiff bought 
them and for which défendant sold them. Défendant denied liability, 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and set up a counterclaim for the purchase price of the two machines 
unpaid for. On a trial by jury the issues were found in defendant's 
favor, and judgment entered accordingly. The errors assigned relate 
to the charge of the court and to the exclusion of évidence. 

Tapping is the process of threading nuts. Until the purchase in 
question, plaintifï had used only hand-operated tapping machines. 
Having seen defendant's circular descriptive of his machine, plaintifï 
wrote défendant, asking priées. Défendant replied by letter that his 
machine of the size called for "has only recently been placed on the 
market, but it has been thoroughly tested," and spoke of the great 
favor with which the machine had met where already used. Plaintiff 
accordingly ordered of défendant by letter one machine, at a price 
of $500, saying that "if found quite satisfactory" seven more would 
doubtless be ordered at a price of $475 each for the eight machines. 
Défendant replied that he had "such confidence in the merits of the 
machines and hâve met with such universal success that we will send 
you a machine, if you find it satisfactory you will pay for the same 
in 30 days, if you should order the remaining seven the price will be 
as you State, $475" ; and on receiving order for shipment wrote plain- 
tifï on October 18th asking that, "in order that I may set the machine 
up to suit your nuts," plaintifï send a quantity of blanks, "such as you 
will require the machine to tap." In advance of the delivery of the 
first machine, plaintifï on October 18th wrote défendant, asking him 
to "increase our récent order to eight machines." The respective let- 
ters of the latter date presumably "crossed in the mails." The last 
order was accepted by letter; défendant, in connection with the ac- 
ceptance (and an assurance that the machines would be built as speed- 
ily "as is consistent with good work"), asking plaintifï's manager to 
send samples "of the nuts that you propose to use on the machines," 
adding : 

"I présume you tap your nuts V. S. S. thread, as a gênerai rule. If you will 
let me hâve thèse nuts, I will look them over and write you further." 

Five days later défendant asked plaintiff, in case it required the 
machines to tap both hexagonal and square nuts, to send on a quan- 
tity of each kind, and to include a "boit or stud threaded to show what 
your threads are." The samples asked for were duly sent. On Febru- 
ary 14th following défendant shipped two machines, which reached 
plaintiff February 28th; the next two machines were shipped March 
2d or 3d, and would normally hâve reached plaintiff about two weeks 
later. The last two machines were shipped April 29th, and presuma- 
bly reached plaintiff about the middle of May. Meanwhile, défend- 
ant had provided plaintiff with sample taps (threading tools) for each 
size of machine bought, the samples to be used for making up a sup- 
ply of taps to be made or procured by plaintiff. Plaintiff's first com- 
plaint of the machines was made March 28th, and related only to the 
breaking of gears and other minor matters, the defects being promptly 
supplied. But on June Ist plaintiff complained of serious trouble 
with the machines, including inability to get proper daily output, that 
the clutches would not pull sufficiently to tap the nuts, and that many 
of the nuts were "reamed" — that is, the tap went through without 
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making a thread. After several requests, beginning with June Ist, 
défendant, about July 13th, sent a demonstrator to instruct in the 
opération of the machines. There is a sharp conflict as to the ef- 
fectiveness of this démonstration, but the plaintiff finally abandoned 
the use of the machines as worthless. Its testimony tends to support 
the complaints made previous to the démonstration, as well as an al- 
leged fréquent breaking of taps, and a gênerai inability of the ma- 
chines to work plaintiff's stock as well as the ordinary hand machines. 

The first question of importance arises out of defendant's conten- 
tion that the failure of the machines to work satisfactorily was due 
to the character of the nuts used by plaintiff — defendant's claim be- 
ing that the nuts (which were hot-pressed) were of poor quality, made 
of scrap bar, composed of steel and iron, carrying more or less scale 
and burrs or fins, the burrs preventing the nuts from slipping down 
in the "fountain" and from engaging the tap ; that the holes in many 
of the nuts were small and out of center, causing reaming; that the 
quality of the métal (said to be more difficult to work than clear iron 
or clear steel) caused the taps to wear rapidly, necessitating fréquent 
grinding or renewal, and requiring an unusually hard tap. On the other 
hand, hot-pressed nuts are naturally less perfect and clean-cut than 
cold-pressed, and always carry some scale in the holes. There was 
testimony that the stock on which plaintiff used the machines was the 
same as always used on its hand machines, and conformed strictly, 
both in material and otherwise, to the samples furnished défendant, 
under the circumstances stated. There was also testimony that the 
class of material used by plaintiff' was the ordinary commercial hot- 
pressed nut. 

[1] 1. The jury was instructed that défendant did not warrant 
"that thèse machines were fit for any particular purpose, or for tap- 
ping any spécial kind of nuts," and that plaintiff could recover only 
by showing that defects existed in the machines "which rendered them 
unsuitable to perform the ordinary work which Rodd's automatic nut 
tappers are made ta do in automatically and commercially tapping 
the ordinary nuts sold in the trade." (Italics ours.) This instruction 
effectually precluded recovery for failure of the machines to properly 
work plaintiff's stock, as distinguished from ordinary nuts sold in 
the trade, and notwithstanding plaintiff purchased the machines for 
use on the kind of stock regularly used by it, with defendant's knowl- 
edge of such intended use. 

We think this instruction erroneous. The gênerai rule, as stated 
in Dushane v. Benedict, 120 U. S. at page 636, 7 Sup. Ct. at page 697, 
SOL. Ed. 810, is this: 

"When a dealer contracts to sell goods which he deals In, to be applied to a 
particular purpose, and the buyer has no opportunity to Inspect them before 
delivery, there is an implied warranty that they shall be reasonably fit for 
that purpose." 

And, as expressed in Jones v. Just, L. R. 3 Q. B. 197 (which case 
was cited with approval in Dushane v. Benedict) : 

"It must be taken as established that on the sale of goods by a manufacturer 
©r dealer, to be applied to a particular purpose, it is a term in the contract 
220 F.— 48 
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that they shall reasonably answer that purpose, and that on the sale of an 
article by a manufacturer to a vendee who bas not had an opportunity of in- 
specting it during tbe manufacture, that it shall be reasonably fit for use or 
sball be merchantable, as the case may be." 

See, also, Kellogg Bridge Co. v. Hamilton, 110 U. S. 108, 113-116, 
3 Sup. Ct. 538, 28 L. Ed. 86, and cases there cited. 

The gênerai rule has this qualification, among others, that when a 
known, described, and definite article is ordered of a manufacturer, 
although it be stated by the purchaser to be required for a particular 
purpose, yet if the known, described, and definite thing be actually 
supplied, there is no warranty that it shall answer the particular pur- 
pose intended by the buyer. Seitz v. Brewers' Refrigerating Co., 141 
U. S. 510, 518, 12 Sup. Ct. 46, 35 h. Ed. 837. The learned District 
Judge evidently regarded the instant case as f alling directly within the 
qualification mentioned, and as applied in the case last cited. We 
think this a mistaken view, and that the case is governed by the gên- 
erai rule rather than by the qualification stated. As we understand 
the rule, the existence or nonexistence of an implied warranty of fit- 
ness for a particular use dépends upon whether or not the buyer is 
presumed to hâve relied upon his own judgment or on the skill or 
judgment of the seller. See Kellogg Bridge Co. v. Hamilton, supra; 
also Pullman Car Co. v. Metropolitan Ry. Co., 157 U. S. 108, 15 
Sup. Ct. 503, 39 L. Ed. 632, where the gênerai rule and the exception 
stated are referred to. 

The Ohio Uniform Sales Act (G. C. ,§ 8395 [1]) provides that: 

"When the buyer, expres.sly or by Implication, makes known to the seller 
the particular purpose for which the goods are required, and it appears that 
the buyer relies on the seller's skill or judgment, whether he be the grower or 
manufacturer or not, there is an implied warranty that the goods shall be 
reasonably fit for such purpose." 

And subdivision 4 provides: 

"(4) In the case of a contract to sell or a sale of a speeified article under 
its patent or other trade name, there Is no Implied warranty as to its fltness 
for any particular purpose." 

We understand that thèse provisions substantially enact the com- 
mon-law rule, unless possibly (which we do not décide) subdivision 1 
substitutes a question of fact for the presumption that the buyer re- 
lied on the seller's skill or judgment. See Williston on Sales, § 248. 
See, also, the référence made by Judge Putnam to the English Sales 
of Goods Act of 1893 in Nashua Iron, etc., Co. v. Brush, 91 Fed. 
214, 33 C. C. A. 456. See, also, Kellogg Bridge Co. Case, supra, 110 
U. S. at page 116, 3 Sup. Ct. 538, 28 L. Ed. 86. In fact, plaintiiï 
alleged and oflrered to prove reliance upon defendant's warranty. 

In the instant case, the machines ordered were not in a proper sensé 
a "known" article, so far as plaintiff was concerned. True, they were 
described in defendant's circular; but no machine of the kind seems 
ever to hâve been seen by plaintiff, the machine itself was compara- 
tively recently on the market, and thèse facts presumably prompted 
defendant's référence to the great favor with which the machine had 
already met. Plaintifï had no opportunity for previous inspection, and 
we think was entitled to rely, and will naturally be presumed to hâve 
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relied, upon the seller's skill or judgment. Such right of reliance is 
strengthened by the express référence in defendant's circular to his 
machine as "for automatically tapping hot or cold pressed nuts," with 
the statement that "the machines will tap any style of thread or pitch 
in hexagon or square nuts of iron, steel, brass, or any usual material 
from which nuts are made." Wliatever implication may be thought 
to resuit from the référence to "any usual material" would seem to 
be overcome by the express direction that "samples of blank and 
tapped nuts should accompany inquiries," thus naturally implying that 
the machine, if furnished, will be adapted to work on samples so 
furnished. We are not called upon to consider whether the circulars 
contain an express warranty that the machines would suitably work 
plaintiff's stock; it is enough for the purpose of this review that such 
warranty be implied. 

It is urged that défendant desired samples of plaintiff's stock merely 
for the purpose of suitably adjusting the machines thereto. But, as- 
suming that this is so, we cannot see that plaintiff's right to rely upon 
the implied warranty in question is thereby affected. It foUows, from 
the views we hâve expressed, that the court erred also in instructing 
the jury not to consider évidence of plaintiff's reliance upon the al- 
légea warranty. 

[2, 3] The doctrine that an implied warranty does not survive ac- 
ceptance of the thing sold does not in any case apply unless at least 
the acceptance is with full knowledge of ail the conditions affecting 
the character and quality of the article. This would at the most be 
a question of fact for the jury. Nor is the case affected by the rule 
that représentations as to what the machine will do will not constitute 
an express warranty, where the parties subsequently enter into a 
written agreement which is silent upon that subject; for hère the 
contract consists entirely of correspondence, ail of which must be 
considered together as making up the contract. There was not, in a 
proper sensé, a subséquent contract. 

[4, 5] 2. The question whether the machine was suitable for tap- 
ping the ordinary commercial nuts was submitted to the jury, but with 
an instruction that if the defects complained of could reasonably be 
discovered by plaintiff within 30 days after delivery of the respective 
machines there was a substantial acceptance, precluding recovery, oth- 
erwise plaintiff had a reasonable time after the 30 days to examine 
and return, and that if the defects could reasonably hâve been dis- 
covered within 30 days plaintiff waived the right to refuse the last 
two machines furnished, provided they were regular Rodd's automatic 
nut tappers and the same as the six machines furnished and paid for. 

This instruction was upon the theory that the order for the first 
machine was a trial order, and that the inclusion of the other seven 
converted the sale of the entire eight machines into a sale on 30 days' 
trial. We think this an incorrect theory. The order for the first 
machine was accepted as a trial order ; the object of the trial being 
largely, though not entirely, to détermine whether plaintiff would want 
the other seven. But plaintiff was in "such urgent need of tapping 
machines" that it could not wait for the first machine, and asked to 
hâve the eight machines built with the "utmost dispatch," and shipped 
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to plaintiff. The subject of 30 days' trial was not then or thereafler 
referred to. We think the parties could not properly hâve intended 
so unusual a thing as a trial order of eight machines, each to be built, 
and that the more natural view is that the plaintiff, considering his 
urgent need, was content to rely upon the situation as disclosed by the 
circulars and correspondence. However, exactly 30 days from the 
receipt of the first two machines, parts were returned to défendant 
because broken through alleged failure to work properly. The suc- 
ceeding correspondence contained in the record was had, the return 
of the taps and nuts requested by défendant and made by plaintiff, 
and the request for a compétent man "to see if he can make [the ma- 
chine] work," made by plaintiff and complied with by défendant, and 
ail without any suggestion that the machines were subject to 30 days' 
trial. The parties thus treated the complaints as made in time; and 
if the sale was in fact subject to 30 days' trial, the provision would 
seem to bave been waived so far (if at ail) as not complied with. As 
the record stood, we think the instruction in question erroneous. 

[6] 3. We think the subject aimed at in the question to the witness 
Neville and the question to the witness Stoddard was pertinent, as 
affecting the good faith of plaintiff 's claim that it was unable to op- 
erate the machines. 

The judgment of the District Court is reversed, with costs, and a 
new trial ordered. 
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(Circuit Court of Appeals, Ninth Circuit. February 15, 1915.) 

No. 2441. 

Eqthty <s:=>415 — Deoree— Deteriiination of Issues. 

In a stockholder's suit for the winding up of a minlng corporation, the 
sale of its property, aud distribution of the proceeds, on the alleged 
ground of insolvency and fraudulent cbnduct of its ofBcers and directors, 
on ail of which allégations issue was joined and full proofs taken, the 
entry of an order appointing a rcceiver, with instructions to sell ail of 
the property of the corporation, without determining any of the issues 
so trled and submitted, held unauthorlzed and erroneous. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 932-944, 946, 950, 
951; Dec. Dig. «=>415.] 

Appeal from the District Court of the United States for the Dis- 
trict of Nevada; Edward S. Farrington, Judge. 

Suit in equity by Charles D. Bâtes against the Tenabo Mining & 
Smelting Company. From the decree, défendant appeals. Reversed. 

H. C. Edwards, of Sait Lake City, Utah, for appellant. 
Corwin S. Shank and Horatio C. Belt, both of Seattle, Wash., and 
J. D. Skeen, of Sait Lake City, Utah, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellee instituted this suit in the court 
below, "in behalf of himself and ail other stockholders of the defend- 

Ê=>For other cases see same topie St KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ant Tenabo jNIining & Smelting Company similarly situated, who wish 
to join in this bill, bear their proportion of the expansés of this suit, 
and become parties hereto." Both bill and answer are very long, but 
a comparatively brief statement of some of their contents will, we 
think, be sufficient for the proper disposition of the appeal. 

The bill shows that the appellant, défendant below, is a mining 
Company incorporated under the laws of the state of Nevada, Novem- 
ber 14, 1908, with a capital stock of $3,000,000, divided into 1,500,000 
shares, of the par value of $2 each, 450,000 of which shares were 
issued to another mining corporation, styled Gem Consolidated Min- 
ing Company, for certain mining claims owned by it and situated 
in Nevada, called Little Gem, OUie, Reno, and Winnemucca, upon 
which, the bill allèges, there was at the time a mortgage to one 
McCormick for the sum of $15,000 and accrued interest, and 300,- 
000 shares to another mining corporation then existing, styled Ten- 
abo Consolidated Mines Company, for certain mining claims and in- 
terests therein owned by that company, known as the Two Widows, 
Two Widows extension, Copper Hill group, and Nevada Phœnix. 
The bill also allèges that at the times mentioned the Little Gem claim 
had been developed by a shaft to a depth of about 400 feet, encounter- 
ing a rich body of ore, the extent of which, however, had not been 
ascertained by development — the other claims being undeveloped and 
of unknown value, except such as attached to them by reason of their 
location in a mining région and close proximity to the Little Gem 
claim. The bill further allèges that one Tyree controlled the Gem 
Consolidated Mining Company, and one Locker the Tenabo Consoli- 
dated Mines Company, and that together they caused the incorpora- 
tion of the défendant company for the purpose of taking over the 
properties of the two other mining companies, which was done, and 
that together they named and controlled the directors of the défend- 
ant company, and allèges varions acts of fraud, both on the part of 
Tyree and Locker, and the directors of the défendant company, in 
the disposition of its 750,000 shares remaining in the treasury, and in 
respect to the moneys realized by the sale of a portion of that stock. 
The bill itself shows upon its face that the mortgage held by McCor- 
mick was paid out of the proceeds realized f rom the sale of a portion 
of the treasury stock of the défendant company, and it also shows 
that subsequently the défendant company, by its président and secre- 
tary, executed a mortgage on ail of its property to one Shearman to 
secure a loan of $1,500. The bill also allèges the insolvency of the 
défendant corporation, and among its prayers are the following: 

"(1) That the défendant be reaulred to appear and show cause at a tlme 
certain why it should not be enjoined and restrained from selling, agreeing to 
sell, glving options to sell, or eausing to be sold, and from permitting any of 
its officers, agents, trustées, or repre.sentatives to sell, transfer, or agrée to 
sell, in the United States, France, or elsewhere, any of its treasury stock, 
or any of its capital stock not outstandlng, and in the meantime, and until 
the said orator can be lieard, that défendant, its offlcers, agents, trustées, 
and représentatives, be temporarily enjoined from doing, or permitting to be 
done, any of sald acts. 

"(2) ïhat défendant be required to appear and show cause, if it has any, 
why a receiver should not be appointed by this court, to take charge of ail 
of tbe assets of said corporation locateâ within the state of Nevada, and 
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particularly ail mining property and claims owned, claimed, or controUed by 
said corporation, located in the county of Lander, state of Nevada, or else- 
where in said state. 

"(3) Tliat said receiver be auttiorized and dlrected to cause ancillary re- 
ceivers to be appointed in states otlier than the state of Nevada, to sue for 
and recover ail moneys and property lost or misappropriated by the directors 
or offlcers of said corporation. 

"(4) That ail of the assets of such corporation be sold and converted Into 
money, and after payment of the costs and expenses of thls proceeding, in- 
cludiug counsel fées, that said assets be distrlbuted among the creditors, and 
the surplus, if any, be distributed pro rata among the stockholders of de- 
fendant corporation. 

"(5) That to enable the court to make a just distribution of said assets 
among the persons eutitled thereto that the court cause proper notice to be 
given to ail creditors and stockholders having claims against said corporation 
or stock therein, and, if claims or stock shonld be in dispute, that the same 
be establlshed by the judgment of compétent tribunals. 

"(C) And your orator further prays, for himself and for ail others slmilarly 
situated, for such other and further relief as the court may deem nieet and 
proper." 

The answer of the défendant company put in issue ail of the numer- 
ous averments of fraud, and among other things denied that it ever 
sold or disposed of 300,000 shares of its treasury stock, or any amount 
thereof in excess of 167,250 shares, for which number of shares it 
admits it realized the sum of $26,687.50, out of which money it allèges 
that the amount due on the McCormick mortgage was paid. And 
among other things the answer — 

"admits that the only source of inuome which the défendant has had haa 
been from the sale of its treasury stock, but dénies that said mining claims 
are uudeveloped property, but admits that up to the présent time the same 
hâve yielded no income whatever, but thi.s défendant states that prior to the 
time when the above-described mining claims were conveyed by the Tenabo 
Consolidated Mines Company and the Gem Consolidated Mining Company to 
thls défendant much development work[ had been done upon the same and 
large deposits of milling ore had been developed thereon la, to wit, more than 
17,000 tons, of a net value in excess ofi $171,000." 

The answer admits that on December 13, 1910, the défendant was 
obliged to and did borrow $1,500 from one W. H. Shearman with 
which to pay for the required annual assessment work upon the said 
mining claims, and that to secure the repayment of that borrowed 
money it executed a mortgage to Shearman upon ail of said claims ex- 
cept the Copper Hill group, and — 

"admits that said mortgage is unpaid, but dénies that the same Is due, and, 
on the contrary, thls défendant states that the time of the payment of said 
promissory note for which said mortgage was given as security has been ex- 
tended by said Shearman, and this défendant states that Its assets are of 
sufficient value to enable It to borrow sums of money far in excess of the 
amount due upon said promissory note, and in addition thereto ail debts due 
and owing by said défendant, wlth which to liquidate Its présent indebted- 
ness." 

The answer dénies the alleged insolvency of the défendant corpora- 
tion, and the alleged lack of value of its remaining treasury stock, 
and, on the contrary, allèges that the said remaining treasury stock is 
of a value in excess of 50 cents per share, and that ail of it could and 
would hâve been sold by the défendant company, had it not been for 
the action of the plaintiff in bringing this suit. It allèges that the total 
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amount of the obligations of the défendant company is the sum of 
$8,297.75, and that the property owned and possessed by it is much 
more than sufficient to pay ail of its indebtedness, and dénies any 
mismanagement by the directors of the company. 

To the answer the complainant duly filed a replication. 

The numerous issues presented by the pleadings came on regularly 
for trial, and a large amount of évidence was given on behalf of each 
party tending to support their respective claims, among which is this 
testimony of a witness for the plaintiff: 

■"My name is Duncan MacVichle. I live in Sait Lake City. I am 52 years 
of âge. I am a mining engineer. I hâve been sucli 25 years or more. I was 
with the Standard OU people in Wisconsin and Minnesota from 1889 to 1897, 
and then in charge of the Mercur from 1897 to 1900, and then with the 
Bingham Consolidated Mining & Smelting Company for, I think, 8 years. I 
was gênerai superintendeut in ail of thèse. I hâve examlned the Little Gem 
property in Tenabo, Lander county, Nev. I dld so in December, 1908. I was 
making a report for the board of directors. The ones I examined were: 
The Little Gem, four Iode claims, a total of 70 acres; the Nevada-Phœnlx, 
three Iode claims, 52 acres ; and the Two Widows group, one and a fraction, 
21 acres — a total of 142 acres. Thèse claims ail joined each other. The claims 
of the Gem group joined each other; the OUie, Winnemucca, and Eeno. The 
Phœnix group contained the Gold Note No. 2, Phœnix, and Standard. The 
Two Widows was a full claim. The worklngs of the mines are as foUows; 
It is developed by an incline shaft to a depth on the plane of the vein of 
about 375 feet, and by six levels, consisting of the 60, 90, 100, 200, 300, and 
bottom levels. There are upralses and two stopes; a small stope on the 
200-foot level. I want to add hère that I was unable to reach the bottom 
of the incline, due to water. It was about 20 feet deep, so that I am unable 
to say just what the bottom of the incline is like; but the worUings are 
pretty thorough above the water level, which block out the ore pretty thor- 
oughly. There Is no ore in the 60, 90, and 100 foot levels. The east drift 
on the 200-foot level is approximately 300 feet in length. This drift bears to 
the north quite rapidly as it extends from the incline. The 200-foot level west 
is approximately 45 feet In length. The 300-foot level east, or easterly, would 
be approximately 100 feet in length. There is an incline driven in a westerly 
direction from just below the .SOO-foot level, to 90 feet In length. It is driven 
at about right angles to the strike of the vein. AU of the levels show a well- 
deflned vein, and the 200 and SOO foot levels, including the incline from the 
200-foot level down, and the différent ralses, show a well-defined vein of 
merchantable sulphide copper ore. I estimated 7,783 tons stralght smelting 
ore and 17,257 tons of concentrating ore was blocked out and ascertalned by 
me. The smelting ore contained .125 ounces of gold ; 17.46 ounces of silver ; 
5.92 per cent, copper. I did not get the iron contents. Figuring copper at 
12 cents and silver at 56 cents per ounce would give a net value of $13.38. 
The présent value is approximately $21.13. The gross value of a ton of matte 
is $175.20. Seven tons of ore goes into It. There would be $92.65 profit per 
ton of matte. That represents 7 tons of ore. It is absolutely necessary to 
put on a concentrating mill in order to make a success of the property. The 
proposition of this company présents possibilities a little beyond the average. 
The Ijttle Gem will not take a large amount of money to demonstrate its 
value. The Nevada Phœnix, with its high-grade ore, makes possible the min- 
ing of narrow veins profitably. The Two Widows has ore of good commercial, 
value. I do not consider the situation as favorable. I think it a very good 
jreological venture. I consider that at the time I examined thèse properties 
that twice the amount of ore in sight was capable of being obtained." 

Cross-examination by Mr. Skeen: 

"I do not do my own assaylng. The Union assay office does ail of it for 
me. They can verliy the assays, it you wish. It cost about $4 per ton to 
mine the ore in 1908." 
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Redirect examination by Mr. Edwards: 

"The prospective values on the Gem and the Phœnix are very attractive; 
above tlie ordlnary. On tlie Two Widows there was no ore developed there. 
Ttie conditions are not particularly favorable to the Two Widows. In the 
Nevada Phœnix there is considérable ore exposed. It has considérable value. 
The ore is good quality. I think I would give $10,000 for it. To the 7,783 
tons of straight smelting ore, this gives a net value of $111,530.39 ; on the 
17,257 tons of concentrating ore, it gives a net value of $75,240.52 — niaking 
a total net value of $186,771.91. The cost of erectlng réduction worlrs is: 

Concentrating mill $25,000 00 

Matting plant 30,000 00 

Total $55,000 00 

— leaving an estimated profit on the présent available ore of $131,770.91. 
This is the inost veliable plan of estimating in the United States ; suggested 
by the Engineering and Mining Journal of New York City." 

The foregoing testimony on the part of the plaintiff finds corrobora- 
tion in the follow^ing testimony of the witness Alfred E. Raleigh for 
the défendant company: 

"My âge is 42 years. I réside at Tenabo, Nev., and hâve since 1905; am 
in mining business, and hâve been for 35 years. I went to Tenabo when the 
camp was just struck, and hâve watched its development closely ; hâve been 
in the employ of the Tenabo Mining & Smelting Company, and was before 
that. I was in the employ of the Tenabo Consolidated Mining Company. They 
owned the Gem claim. Before that, I was in the employ of the Reliance 
Milling & Mining Company. That company also owned the claim prior to 
the time that the Tenabo Consolidated came in. I supervised the opening up 
of that claim. There is a fissure vein on the claim, and It appears upon the 
surface. It can be traced for 500 feet The incline shaft that has been tes- 
tified to by Mr. MaeVichie in his report is the shaft or Incline from which 
the main worklngs hâve been done upon the ground. It is about 320 feet 
deep. The length of the longest shaft is about 400 feet. I hâve dlscovered an 
ore chute in this vien. It is about northwest with référence to the coUar of 
the shaft. The ore chute that I hâve dlscovered is about 350 feet, and rims 
from 5 feet at the surface to 4 feet at the bottom. I foUowed the vien down 
from its entire depth. The velu is 14 feet wide there, with good walls. Be- 
tween the coUar of the shaft and the lowest level a drift has been run about 
50 feet. There Is another one at 100 feet, running to the north about 20 feet. 
The next level, about 50 feet deeper than the shaft, there is a cross-cut, 
the drift running about 75 feet. At 300, there is a drift running about 350 
feet to the northwest, and opposite that there is a drift running to the south 
about 600 feet, and down at the 30O there is a drift running to the east, and 
there is where the forks — the main shaft that they are running now — the 
ore chute — turns to the south, and there Is a drift running off from that 60 
feet ; then this long part of the Incline runs on through ; that Is, the 400- 
foot incline. There is a ralse In that incline, and a good deal of stoping 
done in there. Those workings generally penetrate the ore chute. The ore 
chute extends from the lowest level made in the mine to the surface. It is 
continuons ail the way. There is nothing in the lower workings to indicate 
that the vein will not continue into the depth. It ail indicates that it will. 
About the 28th of March last I saw Mr. Kimball and Mr. Sizer going down 
into the Gold Quartz. I do not know what they did. I do not know that 
they examined the Gem. I told them I would not hâve anything to do with 
their examination, unless there were instructions from the président." 

Cross-examination : 

"The length of your chute is about 360 feet. I hâve seen it at ail the 
distance. It is continuons that entire distance. In the last three years we 
hâve not added in depth to the main shaft or inclme, nor to the main level 
or the shafts or lêvels, in any part of the mine. I am sinking a sliaft from 
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the surface there now In order to get air. We hâve run a ralse from just 
on top of the water 290 feet depth. The length of that raise Is 90 feet. When 
I left the other day, the air shaft was down betwéen 35 and 40 feet. We 
hâve done some assessment vvork on the surface. We hâve done some work 
on the other mine there in the last three years. I hâve done the work 
on ail 11 claims. In the Copper Hill group there are 4 clalms, and we hâve 
done $400 worth of work on those claims each year in drlvlng a tunnel. That 
tunnel, after the flrst 15 feet, is ail in copper ore. The development that has 
progr'essed has increased the favorable conditions of the geology of the prop- 
erty. We hâve taken out but hâve not shipped any ore. I hâve taken eut 
ore ail the time. At the Copper Hills, we dld that as assessment work. The 
work in taking out the ore was simply the équivalent of $100 on each claim. 
There are 11 claims. The Copper Hill group of claims Is located about 12 
miles from the Gem property." 

The évidence also showed, among other things, that on the 5th day 
of February, 1910, John Janney, Benner X. Smith, E. O. Howard, 
W. Mont Ferry, and John Pingree were elected directors of the de- 
fendant Company and served as such during ail the times in question ; 
that on the 22d of M^arch, 1910, the défendant company, through its 
board of directors, entered into a contract with P. B. Locker, by which 
he was appointed agent and attorney in fact, and authorized to sell 
450,000 shares of its treasury stock, he to receive for his services in 
that behalf ail in excess of 50 cents per share. The contract recited, 
among other things: 

That Locker "is desirous of undertaking the sale of said stock, and repre- 
sents and believes that he can sell a portion of thi.s stock in France or else- 
where, provided the necessary authority be given him to negotiate and ex- 
écute a contract on behalf of the company and to list the stock upon a French 
banking market, or other markets," and contained his agreement "to provide 
and furnish ail the fées and expenses for the listing of each 150,000 shares 
of stock provided for in a spécial power of attorney set forth in the minutes 
of the company, and ail other expenses required by the law of France or else- 
where, and ail trustee's fées and expense, and he further agrées at his own 
expense to go to Paris in the interests of this company and use diUgent 
effort to negotiate sald contract." 

The contract contained thèse further stipulations: 

"It is mutually agreed that the entlre amount of money received from 
the sale of said stock shall be deposited to the crédit of the company upon the 
delivery of certificates of stock. It is expressly understood and agreed that 
the company shall In no way be liable for any fées or expenses for the listing 
of said stock, or trustee's fées and expenses, or any other expenses whatsoever, 
and that each and every share of stock so sold shall net the company 50 cents 
per share. From the flrst money received from the sale of stock, the company 
shall pay the said Locker the flrst $15,000 advaneed to pay taxes and dues 
for listing the stock on the French market and the $3,000 fées to the trust 
company. The company shall, however, be reimbursed said amounts from 
the moneys received from the sales in excess of said amounts before said 
Locker shall be entitled to any compensation ; the intention being that each 
and every share of stock sold shall net the company 50 cents per share. 
Should the sale of stock be not sufflclent to net the company 50 cents per 
share, the sald Locker agrées to reimburse the company in stock out of his 
Personal stock in an amount equal to the amount taken from the treasury and 
for which the company has not received .50 cents net per share. The time 
alloweil said Locker for the carrylng out of this contract shall be as follows: 
Sixty days vvithin which to furnish satistactory proof that the company has 
entered in contractual relations with rellable persons whereby the sum of 
$15,000 will be furnished to the asent as needed for listing ; tben 90 days to 
efifect his negotiations in Paris or elsewhere and procure the exécution of a 
satisfactory contract as set out in said spécial power of attorney: Provided, 
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that In Computing thèse përlods ôf tlme, the months of June, July, and Au- 
gust shall be excepted, because of the summer season. Nothlng in this con- 
tract shall be coustrued to require the agent to sell any of the said stock in 
France, but, on the contrary, he may negotiate the sale of the stock at any 
other place or places deslred by hlm." 

There was also introduced in évidence a large number of letters 
passing between Locker and Janney, and between Locker and the de- 
fendant Company and varions other parties, in respect to the sale of 
the said stock, and much testimony in respect to arrangements made 
by Locker with varions French banking institutions in regard thereto, 
and testimony tending to show that the arrangements so under way 
were about to be consummated vvhen the présent suit was brought. 
There was also testimony to the effect that the treasurer of the de- 
fendant Company, who was cashier of Walker Bros. Bank of Sait Lake 
City, received from Locker between $2,900 and $3,000, which money 
was disbursed in the course of the business of the corporation, and 
there was évidence to show that the directors of the défendant Com- 
pany allowed themselves a monthly compensation of $50 each, and 
that they were also given a certain amount of the stock of the Com- 
pany in considération of their services. 

There was other évidence given in the case bearing upon its merits, 
but enough has been stated to show that the trial court was called up- 
on to render judgment disposing of the issues in the case. Instead of 
doing so, the court, after a trial of those issues, at the conclusion of ail 
of the évidence, without deciding a single one of them, entered a "de- 
cree" appointing a receiver, undertaking to authorize him to, aniong 
other things, "sell for cash at public sale ail of the real and personal 
property of said défendant corporation" — the full "decree" being as 
f oUows : 

"This cause came on regularly to be heard, and was argued by coun.sel for 
the respective parties, and upon considération thereof it was ordered, ad- 
judged, and decreed: 

"I. That J. P. Raine, of Fine Valley, state of Nevada, be and he Is hereby 
appointed receiver of the Tenabo Mining & Smelting Company, défendant 
herein, a corporation organlzed under and pur'suant to the laws of the state 
of Nevada, and said receiver is hereby authorized and directed forthwith 
to take possession of ail of the real and Personal property of said corporation 
located wlthin the state of Nevada, includlng ail books, papers, and documents 
of every name, nature, and description, and particularly the following mining 
clalms: Little Gem, Ollie, Beno, Winnemucca, Two Widows, ïwo Widows 
extension, Copper Hill group, and Nevada Phœnix — together with ail machin- 
ery, tools, applianees, and other Personal property located upon or used in 
connection with said mining claims, ail of whlch said property is located in 
Lander county, state of Nevada. 

"II. To examine, or cause the books and records of the défendant ïeuabo 
Mining & Smelting Company to be examlned, and from said books, and from 
such other sources of information as may be available, to ascertain: 

"(a) The authorized capitalization of said corporation, the number of shares 
Issued and outstanding on the Ist day of October, 1912, and the number of 
shares in the treasury of said corporation on said date; also whether or net 
stocli has been issued and sold by the offlcers and agents of said corporation 
since said date, and, if so, to whom and for what considération. 

"(b) To ascertain from said books and otherwise the money on hand on the 
Ist day of October, 1912, if any, and the nature and amount of the indebted- 
ness of said corporation, to whom and when payable, and whether in money 
or in stock of said corporation ; also whether or not any indebtedness has 
been incurred by the offlcers and agents of said corporation since the Ist day 
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of October, 1912, and, If so, the nature, amount, and considération of sald 
indebtedness. 

"III. To sell for cash at public sale ail of the real and Personal property 
of said corporation, and particularly the lollowing mining claims located 
In Lander county, state of Nevada, to wlt: Little Gem, Ollie, Reno, Winne- 
mucca, Two Widows, Two Wldows extension, Copper Hlll group, and Nevada 
Pliœnix — together with ail machinery, tools, and appliances, and ail other 
property owued by said corporation and located in the state of Nevada, said 
sale to be made upon said premises at Tenabo, In Lander county, state of 
Nevada ; it appearing to the court that it is best to sell the said personal 
property in the manner hereinbefore specified: Provided, that said receiver 
shall first give notice of said sale of [by] publication thereof for at least once 
a week for four weeks prior to said sale, in a newspaper printed, regularly 
issued, and having a gênerai circulation in I^ander county, state of Nevada, if 
any such there be, and if there be no such newspaper published in said Lander 
county, or if the receiver in his discrétion shall consider some other paper 
more advantpgeous, then the publication shall be in such paper so specified 
or selected, and na:ving a gênerai circulation in the state of Nevada, and said 
notice shall spcciflcally describe the real and personal property to be sold: 
Provided, that said property shall not be advertised for sale, nor sold, untll 
after the lapse of ninety (90) days from date hereof, nor until the further 
order of the court fixing the time of sale, and other conditions, if any, that 
the court may deem proper. 

"IV. Said receiver is hereby directed to give notice to ail creditors by pub- 

lishing such notice in the , once a week for four consécutive weeks, 

directing ail creditors to file their verified claims with the receiver at an 
address to be specified, within 90 days from the date of the first publication 
of such notice, and that ail claims not so filed shall be barred, and shall 
likewise mail a copy of said notice to each known creditor: Provided that, 
before the présentation of any claims for the approval of this court, notice 
thereof, with a list of such claims, shall be served upon the attorneys of 
record herein. 

"V. Said receiver is hereby directed to keep a complète record of his do- 
ings in the premises, including an inventory ôf ail property received, held, 
or sold, ail money expended and debts incurred, and at the earllest practicable 
date report fully to this court the exact status and condition of the affairs of 
said corporation, and of his administration thereof. 

"The said receiver is further directed to hold ail cash received from any 
source, to be disbursed under the orders of this court, for the payment of 
espenses of this receivership, including such reasonable alowances as sollc- 
itors' fées and espenses for bringing this action as the court may deem proper, 
and distribute the balance under the orders of this court 

"VI. That before entering upon the performance of his duties as such re- 
ceiver said J. P. Raine shall take an oath of office to faithfully performi 
and discharge his duties, and exécute and dellver to the clerk of this court 
a good and sufficient undertaklng, conditloned as provided by law. In the 
pénal sum of $7,500, payable to the clerk of this court; the court hereby 
reserving the right to increase said bond at any tlme. 

"Dated this 14th day of February, A. D. 1914." 

The "decree" is reversed, and the cause remanded to the court be- 
low, for a détermination of the issues in the case, and for such judg- 
ment thereon as may be appropriate and proper. 
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WELSCH V. TJNITED STATES. 
(Circuit Court of Appeals, Pourth Circuit. February 2, 1915.) 

No. 1296. 

1. Prostitution ig=>4— Transportation or Wombn for Immosai Pueposes— 

SUFFICIENCY OF EVIDENCE. 

On a trial for persuading and entlcing a glrl, wlth whom accused 
sustained Immoral relations, to retum from Ohio, where sbe was visitlng, 
to her home in West Virginia, for purposes speclfled in the White Slave 
TrafBc Act (Act June 25, 1910, c. 395, 36 Stat. 824 [Comp. St. 1913, §§ 
8812-8819]), évidence held insufflcient to sliow any persuasion by accused, 
but, on the contrary, to show that she returned home at the request of 
her aunt, transmitted through accused as a mère messenger. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dlg. | 4; Dec. 
Dlg. ©=4. 

Violations of White Slave Act, see note to Savage v. United States, 
130 C. O. A. 2.] 

2. Prostitution <S=5l — Transportation or Women for Immoral Purposes— 

Offenses. 

That accused in communicating to a girl, wlth whom he sustained 
immoral relations, her aunt's request that she return home, had in mind 
the probability or expectation of again possessing her on her return home, 
did not make him guilty of a violation of the White Slave Traffie Act, 
where her return was not brought about or tnfluenced by hls persuasion. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dig. §§ 1, 2; Dec. 
Dig. <l=l.] 

3. Prostitution <©=>4— Transportation or Women for Immoral Purposes— 

SUFÏICIENCY OF EVIDENCE. 

On a trial for vlolating the White Slave Traffie Act, évidence held to 
show that when accused communicated to a glrl, with whom he sustained 
immoral relations, her aunt's request that she return home, he had no par- 
tâcular Intention respecting the resumption of their relations, and could 
not hâve antlclpated an act of sexual intefeourse, which occurred a few 
days after her return home. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dig. § 4 ; Dec. 
Dig. <S=34.] 

4. Prostitution <@=»5 — Transportation op Women fob Immoral Purposes 

—Instructions. 

On a trial for persuading and enticing a girl, with whom accused sus- 
tained immoral relations, to go from one state to her home in another 
State for Immoral purposes, an instruction that if accused furnished the 
transportation to the girl solely at the instance of the girl's aunt, because 
she wanted her to return home, and if he was simply a messenger to con- 
vey that and furnish the transportation, and had no other or further 
intent, he should be found not guilty, but that, if lie had the further 
purpose and intent after she was, transported to her home to renew 
sexual intercourse with her, he should be found guilty, was misleadlng, 
if not erroneous, as the jury might hâve understood therefrom that ac- 
cused was guilty, however free lils words and acts from persuasion or 
inducement, if he had the secret intention of profiting unlawfully by the 
girl's return home, especlally as the verdict acquitting accused of the 
charges of transporting and aidlng in transporting the glrl, and convict- 
ing him of unlawful persuasion, was iuconslstent and indlcated that the 
jury were confused as to the law. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dlg. S 5; Dec. 
Dig. <®=5.] 

Ê:;:aFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling ; Alston G. Dayton, Judge. 

W. A. Welsch was convicted of an offense, and he brings error. Re- 
versed and remanded. 

S. O. Boyce and J. B. Handlan, both of Wheeling, W. Va., for 
plaintiff in error. 

J. J. P. O'Brien, Asst. U. S. Atty., of Wheeling, W. Va. (Stuart W. 
Walker, U. S. Atty., of Martinsburg, W. Va., on the brief), for the 
United States. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

KNAPP, Circuit Judge. The plaintiff in error (défendant below 
and herein so called) was indicted in October, 1913, for a violation of 
the White Slave Traffic Act. The indictment contains three coûtas, 
charging the défendant (1) with unlawfuUy transporting in Interstate 
commerce, for the purposes named in the statute, and aiding in such 
transportation, a woman under the âge of 18 years; (2) with unlaw- 
fuUy procuring, and aiding in procuring, a railroad ticket to be used 
for the transportation described in the first count ; and (3) with un- 
lawfuUy persuading and enticing the woman in question to go in In- 
terstate commerce from and to the places and for the purposes stated 
in the preceding counts. 

At the trial in May, 1914, the défendant was found guilty as charged 
in the third count of the indictment, and not guilty on the other two 
counts; and the sentence thereupon imposed was imprisonment for 
three years in the penitentiary of West Virginia. 

The principal question presented by the assignments of error is 
whether the évidence sustains the verdict of conviction. To appre- 
ciate this qu'^stion, it is necessary to state with care and somewhat in 
détail the material facts to which the witnesses testified. 

[1] The défendant is a locomotive engineer, unmarried, and about 
35 years of âge. For two or three years prior to July, 1912, he lived 
at McMechen, W. Va., making his home with a married brother, 
George Welsch, and his wife. Three doors away on the same street 
was the house of another brother, Michael H. Welsch, and his wife. 
Two other brothers, Martin E. Welsch and Charles Welsch, also lived 
in McMechen, apparently in the same neighborhood. Some time be- 
fore the date mentioned, Michael Welsch and his wife, who were child- 
less, had taken into their home two nièces, Mary L. Forbes and Ber- 
nice Forbes, whom they provided for and treated as their own chil- 
dren. Mary was about 14 when she went to live with this uncle and 
aunt ; Bernice a f ew years younger. The mother of thèse girls, a sis- 
ter of Mrs. Welsch, was dead, and their father, J. E. Forbes, who 
was a cousin of Mr. Welsch, appears to hâve lived part of the time 
at McMechen and part of the time at Barnesville, Ohio. At or near 
the latter place was the résidence of J. T. Forbes, a brother of J. E. 
Forbes, and his wife, and likewise of their father, the grandfather 
of Mary and Bernice. At Barnesville also lived James P. Welsch, an- 
other brother of the défendant, and two brothers of Mrs. Welsch by 
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the name of Jackson. The défendant was on familiar terms with ail 
his relatives, especially those living at McMechen, and visited the 
house of Michael Welsch almost daily. 

Although he repeatedly and stoutly denied it, we must assume, 
under the verdict of the jury, that the défendant seduced Mary Forbes 
some time in the summer of 1910, vvhen she was between 15 and 16 
years of âge. After this, according to her testimony, they cohabited 
nearly every day for some months, and frequently afterwards. On 
the 8th of July, 1912, after her school closed, Mary Forbes went to 
Barnesville to spend the vacation vïfith her uncle and aunt, Mr. and 
Mrs. J. T. Forbes, expecting to stay with them until school opened 
again about the Ist of September. She traveled there on a pass is- 
sued the 20t]: of May, and was accompanied by her grandfather and a 
young lady and by the défendant. After their arrivai in Barnesville, 
and on the evening of that day, she testifies that he had connection 
with her. Instead of remaining in Barnesville until September, she 
returned to McMechen on the morning of the 31st of July, under cir- 
cumstances which will presently be related. 

It appears that her uncle, Michael Welsch, had gone a few days be- 
f ore to Wilmhigton, Del., to attend the funeral of a relative. He had 
been suffering for some time from a serions ailment of the face or 
jaw, and on that account stopped in Baltimore on his return to con- 
sult a physician. He was advised that a surgical opération was neces- 
sary and accordingly went to a hospital for that purpose. He sent a 
postal card to inform his wife of this situation, and she made prépara- 
tions at once to go to Baltimore and take with her Bemice and the de- 
fendant. This was on the 30th of July. As she wanted some one 
to care for the house during her absence, she requested the défendant, 
who was going to Barnesville that afternoon, to notify their relatives of 
the coming opération and also to attend some meeting or banquet of 
a fraternal organization, to ask Mary to return home, and, as she knew 
her pass had expired, gave him a dollar to give to her to pay her fare 
back on the cars. She did in fact return to McMechen the follow- 
ing morning, reaching the house just as her aunt and sister and the 
défendant were leaving for the train to Baltimore. They reached 
Baltimore some time after midnight, and learned either then or the 
next morning that the opération upon Mr. Welsch had already been 
performed and was successful. Thereupon, according to the testi- 
mony, the défendant went back that night to McMechen for the pur- 
pose of sending some money to his brother to pay his hospital bill and 
other expenses. He arrived in McMechen early the next morning, the 
2d of August, and sent a money order for $100 about noon of that 
day. 

When Mary Forbes got home Wednesday morning, as above stated, 
there was some conversation in front of the house where she met her 
aunt and the others as they were leaving. She said in substance that al- 
though she had come home she had promised to go back to Barnesville 
for a picnic which was to take place on Saturday. Her aunt thereupon 
told her that she could go back that afternoon or rem.ain until Saturday 
and return with some of the relatives who were going to the same pic- 
nic. She was also told that another pass had come for her which was on 
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the mantel in the house, and two or three of the persons there présent 
testified that she went in and got it. Apparently her aunt had been 
uncertain whether she would corne back as requested, and so had made 
other arrangements for having her house looked after. Some time 
that day, whether at once or later does not appear, Mary went to Mar- 
tin Welsch's, where she stayed that night and also Thursday and Fri- 
day nights. The testimony describes the arrangement of the rooms 
in the house where Martin Welsch and his wife lived, and the room 
where Mary slept with a young girl, Agnes Schuyler, who was there 
visiting. 

Again it must be assumed, under the verdict of the jury, however 
improbable her story of what occurred on Friday morning, especially 
in view of the testimony of Mrs. Martin Welsch and Agnes Schuyler, 
that the défendant, upon reaching McMechen early that morning, 
went almost at once to Martin Welsch's house, entered it through 
the kitchen, aroused Mary from sleep, and induced her with some 
difficulty to go over to Michael Welsch's house, where they had sex- 
ual intercourse. 

On Saturday morning she went to Barnesville by train; the de- 
fendant and several others going with her. She remained there then 
until about the Ist of September, when she came back to McMechen 
and entered upon her last year at school. In May, 1913, she graduated 
from the high school, and then remained at McMechen until about the 
Ist of August, when she went to Barnesville, and there on the 19th of 
that month gave birth to an illegitimate child, of which she avers the 
défendant is the father. She says that during this year also the de- 
fendant had fréquent intercourse with her. In this connection it may 
be noted that the testimony is positive and wholly uncontradicted that, 
up to a short time before she became a mother, none of the relatives 
had the slightest suspicion of anything improper between her and the 
défendant. 

With this gênerai outline of facts which were undisputed, or pre- 
sumably found by the jury, we corne to a more particular account of 
what occurred in connection with the return of Mary Forbes on the 
3 Ist of July, 1912, from Barnesville to McMechen. Bearing in mind 
that the défendant was acquitted of the charge of transporting her 
back to her home, or aiding in such transportation, and also acquitted 
of the charge of procuring a railroad ticket, or aiding in procuring 
the same, to be used by her in returning to McMechen, it remains to 
consider whether there was any évidence which warranted the jury 
in finding the défendant guilty of that persuasion and ïnducement 
which the act denounces and of which he was convicted. We do not 
see how anything more can be claimed by the government in this re- 
gard than the testimony of the girl herself . After telling of her séduc- 
tion by the défendant two years before, of the ilhcit relations which 
thereafter continued between them, of the circumstances connected 
with her trip to Barnesville on the 8th of July, and the intercourse 
there on the evening of that date, she speaks of the occasion of his 
visit to her on the 30th of that month, and this is what she says, and 
ail she says, regarding what took place at that time: 
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"Q. Ton say he came to see you there on the 30th? A. Tes, sir. Q. How 
long did he remain at that time? A. Well he drove down in a buggy, and he 
asked me to take a drive with him, and we drove down to Bailey's Mills ; 
I don't know just how far it Is below there. Q. Did he hâve intercourse with 
you at that time? A. No, sir. Q. Then you say you went hack to McMechen 
from Bamesville the next day, the 31st? A. Tes, sir. Q. In what state is 
Barnesville? A. In Ohio. Q. Please tell the jury why you went back to 
McMechen. A. Mr. Welsch corne eut there in the buggy, and he asked me 
to take a drive with him, and I went with him, and he told me that my 
uricle was in the hospital in Baltimore, and my aunt wanted me to come down 
home. Q. You mean come back to McMechen? A. Yes, sir. Q. State whether 
or not he furnislied you any means of transportatlon to go back to Mc- 
Mechen? A. I told him I had nothlng to come back to McMechen on, and 
he said he would give me money, and he gave me a dollar. Q. What kind o£ 
a dollar? A. A sllver dollar. Q. Did auybody else see him give you that 
dollar? A. No, sir; nobody saw him give it to me. Q. Did anybody see you 
hâve that dollar? A. Yes, sir; my aunt, Mrs. J. T. Forbes. Q. Then you 
went back to McMechen on the 31st day o( July? A. Yes, sir." 

It will be observed that she does not hère say that she told him 
whether or not she would go home as her aunt had requested. How- 
ever, on her redirect examination, after the cross-examination was 
concluded, the f oUowing question and answer are shown by the record : 

"Q. Did you tell him what day you would come from Barnesville to Mc- 
Mechen after he gave you the dollar? A. If I remember right, I helieve 
I told him if I could I would be down in the mornlng on the 8 o'clock train." 

This covers everything testified to by her as to what was said or 
done by the défendant, or by herself, on that 30th of July, relative 
to her going home the following day, and no other witness gives a 
word of material évidence upon that subject. She does not say that he 
asked or advised her to return, or even intimated a désire that she 
should do so. Her own version of the occurrence excludes the idea 
of any wish or hope expressed by him that she would comply with her 
aunt's request, but represents him as simply communicating that re- 
quest to her, and giving her the dollar which her aunt had sent by him 
to pay her fare back to McMechen. Nor were any circumstances 
shown in connection with his visit to Barnesville that afternoon which 
permit an inference, not justified by her own testimony, that he made 
the slightest efïort to hâve her do what her aunt requested. For aught 
that appears, either directly or indirectly, his attitude in the matter 
was one of indifiference. It is only repeating to say that according to 
her own testimony he attempted in no manner to influence her one 
way or the other. 

Taking into account everything disclosed which beats upon her go- 
ing back to McMechen, and her reason for returning, it is impossible 
for us to discover, in the words or conduct of défendant, anything 
resembling that persuasion and inducement which the act seems clearly 
to contemplate, and which appears to us essential to constitute a vio- 
lation of the provision in question. The only reasonable déduction 
from the proofs is that the girl went home simply and solely because 
she felt that under the circumstances she ought to go there. The 
fact that the message from her aunt was brought to her by the man 
who had seduced her, and with whom she had immoral relations dur- 
ing the previous two years, cannot be said to hâve at ail caused her 
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return, because it does not seem open to doubt that she would hâve 
gone home just the same if the information and request upon which 
she acted had corne to her throngh another channel. In short, there 
was no perceptible relation of cause and efïect between her return and 
the defendant's misconduct with her, whether before or after that 
event. 

[2] In our judgment, it will not do to say, upon the facts hère con- 
sidered, and about which there is no dispute, that the act in question 
was violated because it may hâve occurred to him, or he may hâve had 
in niind, the probability or ex])ectation of possessing her again in Mc- 
Mechen, unless her return to that place was brought about or influ- 
enced by his persuasion. To justify his conviction we think it was 
necessary to show that except for his expressed désire and inducement 
she would not bave made the journey. It appears to us an untenable 
f)roposition, when this girl went back home for a legitimate and com- 
mendable reason, because of information coming to her which was of 
itself ample cause and explanation of her return, that the défendant 
can be held to hâve committed the offense of which he was found 
guilty merely because he might bave had the secret désire or intention 
of using her there for the gratification of his passion, although he 
had nothing whatever to do with hir going back which was not entire- 
ly suitable and proper. 

[3 j I\Ioreover, it seems to us that the évidence négatives the idea 
that the défendant on the 30th of July, when he had the interview with 
]\Iary in Barnesville, had any particular intention respecting the re- 
sumption of their relations, or could then bave anticipated any such 
occurrence as she testifies took place in her micle's bouse on the morn- 
ing of the 2d of August. The proof shows that arrangements weie made 
on the 30th of July by Mrs. W'clsch to go to ijaltimore the next day and 
take Bernice and the défendant with her. It appears to bave been the 
expectation of ail of them that they would be detained in Baltimore a 
week or more, for they supposed then that Mr. Welsch was to be 
operated on the following day, Thursday, and did not know until they 
got to Baltimore that the opération had already been performed. Not 
only is this the uncontradicted testimony of the persons mentioned and 
other.s. but related circumstances were shown which give to their 
statements in this regard ail the appearance of essential truthfulness. 
It is certainly reasonable to believe that the défendant fuUy expected 
when he left McMechen to stay in Baltimore for some days at least, 
and nothing was shown to indicate any understanding between him and 
Mary that he would come back so much sooner tiian he apparently in- 
tended. Her own version of what took place on the following Fri- 
day morning is quite inconsistent with the idea that she looked for 
his return at that time or for several days thereafter. Undoubtedh' 
the gist of the alleged offense is the intention which underlies words 
and acts and gives them significance, but we think the strong pré- 
pondérance of the évidence, even if it can be said there was anything 
to support a contrary inference, was against the notion that the défend- 
ant had any definite intention concerning intercourse with the girl which 
was connected with her return from Barnesville on the 31st of July. 
220 F.— 49 
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[4] In its bearing upon the question hère discussed, we are of 
opiTaion that the foUowing instruction to the jury was misleading if not 
erroneous : 

"The gist of the whole offense turns upon the Intent of the party. At 
the same time, I feel compelled to Instruct you that a person may hâve one 
or more Intents and purposes in view when he does an act. One of theni 
may be perfectly legitimate and perfectly lawful. At the same time he may 
hâve a further iutent — that, from the circumstances growing out of the 
transaction, ultimately he may hâve an unlawful intent. For example, I in- 
struct and charge you that if this défendant, Welsch, furnished the transpor- 
tation to this girl to go from Barnesville to McMechen at the instance and 
solely at the Instance of Mrs. Michael Welsch, because of the fact that her 
husband was to be operated on in Baltimore, and she waiited her to returu 
there to McMechen, if he was simply the messenger to convey that and furnlsh 
the transportation, and had no other or further Intent, then it is your clear 
duty to flnd this défendant not gullty ; but if, at the same time that he had 
that purpose and intent, he had the further purpose and Intent, after she was 
transported from Barnesville to McMechen, to renew sexual intercourse with 
her, if he had had it before, tiien it Is your duty to find him guilty under 
this statute." 

Even if it be granted that this is not incorrect as an abstract propo- 
sition, we are nevertheless convinced that its appHcation to the facts 
and circumstances of this case was liable to give and probably did give 
the jury a misleading impression, in that it left them at hberty to find 
the défendant guilty, indeed made it their duty to find him guilty, if 
they believed that he had the secret intention of profiting unlawfully 
by the girl's return, although nothing whatever was said or done by 
him to persuade or influence her to do so. In other words, the jury 
were told in effect that his communication to her of her aunt's request 
and giving her the money furnished to pay car fare, however suitably 
and properly he may hâve perf ormed his errand, and however f ree his 
words and acts from any persuasion or inducement, should not be per- 
mitted to save him from conviction if they believed that he then had 
in mind that her return would enable him at some indefinite time there- 
after to avail himself of opportunities for further sexual intercourse 
with her. We think this gave the jury unwarranted latitude and in- 
volved a construction of the statute which carries it quite beyond its 
intended scope. And this view of the import of the instruction quoted 
is confirmed, in our opinion, by the inconsistent verdict which the jury 
rendered. Of course the fact that a verdict is altogether illogical is 
not of itself a reason for setting it aside, but the action of the jury in 
this instance, in acquitting the défendant of the charge of transporting 
the girl or in any way aiding in her transportation, while convicting 
him of the separate charge of unlawful persuasion, indicates to us that 
the minds of the jury were confused and given an erroneous impression 
of the law and their duty by the instruction in question. If we are 
right in our conception of this statute, that the prohibited offense was 
not committed unless the girl's return home was in some way brought 
about or influenced by the defendant's wrongful intent, unless, in other 
words, she would not hâve returned except for such intent, it foUows 
that the jury should hâve been so instructed, and that the instruction 
actually given was misleading and prejudicial. 

In further support of this conclusion it may be pointed out that the 
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instruction hère considered, as it appears to hâve been understood and 
followed by the jury, gives to the statute a scope and meaning which 
lias not been indicated or f oreshadowed in any previous décision. We 
hâve endeavored to examine with care every reported case under this 
act, but are unable to find any ruling or intimation which sustains this 
verdict of conviction. In ail those cases there was not only clear évi- 
dence of persuasion and enticement, but in every instance the destina- 
tion of the person enticed was a place and environment which implied 
a purpose to engage in immoral practices. Thus, in the Athanasaw 
Case, 227 U. S. 326, 33 Sup. Ct. 285, 57 L. Ed. 528, Ann. Cas. 1913E, 
911, the destination was a low-class theater, where the surroundings 
and associations were such as to furnish potent and almost irrésistible 
temptation to a life of dishonor; in the Wilson Case, 232 U. S. 563, 
34 Sup. Ct. 347, 58 L. Ed. 728, the destination was a notorious house 
of ill famé. In the case at bar there is nothing but spéculation and 
conjecture upon which to rest a finding of that persuasion which the 
act denounces, while the interstate journey was to the girl's own home, 
a home of unquestioned respectability, in which she had lived for years 
and in which she continued to live for nearly or quite a year after- 
wards, with ail the outward appearance of innocence and virtue. 

It goes without saying that this statute should receive a construc- 
tion which will make it efficient to accomplish its intended purpose, 
but it should not be so enlarged or extended by judicial interprétation 
as to take in transactions which, however reprehensible, cannot be 
reasonably regarded as within its aim and intent. The conduct of 
this défendant, which the verdict requires us to assume, in corrupting 
a school girl of 15, closely related to himself by blood and a member of 
his brother's family, was so treacherous and détestable as to class him 
with the meanest of criminals ; but that gives no warrant for punishing 
him under the White Slave Traffic Act, unless his proven transgressions 
come fairly within its provisions. 

In our opinion it has not been shown, and there was no évidence 
which would justify the jury in fînding, that this unfortunate girl trav- 
eled from Barnesville to McMechen on the occasion in question because 
of any inducement of persuasion by the défendant, or because her 
retuni home was brought about by his unlawful intent and purpose 
respecting her ; and we are therefore constrained to hold that the 
judgment of conviction must be reversed, and the case remanded for 
further proceedings not inconsistent with this opinion. 

Reversed. 
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In re UNITED MOTOR CHICAGO CO. 

HOWARD et al. v. CHICAGO TITLE & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2146. 

Bankeuptct <@==-200 — Landlobd's Lien — Illinois Statute. 

Hurd's Rev. St. 111. 1913, c. 80, §§ 16-23, 25, provide that a landlord 
may issue a distress warrant for rent in arrears, and by Mmself or agent 
levy the same on any Personal property of the tenant f ound in the county ; 
that the warrant shall then be immediately filed, with an inventory of 
the property distrained, with a justice of the peace or clerk of the court 
having jurisdietion, on which a summons shall issue for the tenant and 
be served as in cases of attachment; that the suit shall thereafter pro- 
ceed as in attachment, and the warrant shall stand as a déclaration aiid 
be amendable; that if défendant appears he may plead any set-off or 
other défense that would be proper in any form of action for rent; that 
if plaintifC succeeds he shall bave a gênerai judgment, enforceable by 
exécution against any property of défendant, while if the latter estab- 
lishes a set-ofC larger than plaintiff's elairu he shall hâve judgment for 
the différence. Section 30 provides that property exempt by law from 
exécution shall also be exempt from distraint, except crops grown or 
growing on the demised promises ; and section 31 gives the landlord 
a lien on such crops. Held, that the statute, as construed by the Suprême 
Court of the state, except as to crops, does not create a lien in f avor of a 
landlord, nor give him any préférence over other creditors, prior to levy 
of a distress warrant, and that the lien or préférence so acquired is one 
"obtained through légal proceedings," wlthln the meaning of Bankr. Act 
July 1, 1898, c 541, § 67f, 30 Stat. 564 (Comp. St. 1913, § 9651), and wheu 
80 obtained against an insolvent within four months prior to his bank- 
ruptcy under such section Is avoided by the adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 289, 296-300, 
306-316; Dec. Dig. ©=>200.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

In the matter of the United Motor Chicago Company, bankrupt; 
the Chicago Title & Trust Company, Trustée. From an order deny- 
ing a hen, Harold A. Howard and John C. Howard, trustées under the 
will of Sarah J. Howard, deceased, appeal. Affirmed. 

This appeal is from an order of the District Court in bankruptcy 
proceedings denying the appellants' pétition to establish a lien on f unds 
in the hands of the trustée in bankruptcy. The claim of lien rests 
on unpaid rent, arising under a lease of premises occupied by the bank- 
rupt in Chicago, 111., for which personal property of the bankrupt had 
been seized by the appellants, as lessors, pursuant to section 16, c. 80, 
Revised Statutes of Illinois. Such levy was made five days prior to 
the commencement of proceedings in bankruptcy, but with notice of 
the fact that the bankrupt was then "insolvent and in contemplation 
of bankruptcy." 

Norman K. Andersen, of Chicago, 111., for appellants, 
C. M. Cavenee, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

4=For other case» see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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SEAMAN, Circuit Judge. The rent for which the appellants claim 
a lien under their statutory proceedings for its enforcement accrued 
under a writteii lease between the appellants and the bankrupt, bear- 
ing date December 10, 1909, containing no provision for a lien in any 
form to secure payment of rentals, and thus the claim rests exclusively 
on the relation of landlord and tenant thereunder, as governed by the 
provisions of chapter 80, Revised Statu tes of Illinois, for création of 
the alleged lien for unpaid rent. It is obvious, therefore, that the rul- 
ing of this court in the bankruptcy case entitled In re Robinson & 
Smith, 154 Fed. 343, 83 C. C. A. 121, upholding a lien expressly cre- 
ated by written lease between the parties in Illinois, is inapplicable 
for support of the instant claim. Personal property of the bankrupt 
was seized by the appellants, pursuant to section 16 of the above- 
mentioned statute, five days prior to the commencement of bankruptcy 
proceedings and when the bankrupt was insolvent ; and the issue upon 
the validity of the lien so acquired, as against proceeds in the hands 
of the trustée in bankruptcy arising from sale of such property, must 
ultimately hinge for solution on the effect of the Illinois statute for 
définition of the nature and inception of the lien. 

Thèse premises for the inquiry, however, are established by and un- 
der the présent Bankruptcy Act: That ail liens and préférences are 
recognized and preserved therein which are granted or acquired more 
than four months prior to bankruptcy, when free from taint and valid 
under the laws of the state; that the act préserves priority — section 
64 (5) — for "debts owing to any person who by the laws of the states 
or the United States is entitled to priority" ; that its policy likewise 
extends to the préservation of équitable liens and varions statutory 
rights which are designated as inchoate or dormant liens, when their 
existence and rightfulness are established, and no provision of law is 
violated therein ; and that— section 67 f — "ail levies, judgments, at- 
tachments, or other liens, obtained through légal proceedings against 
a person who is insolvent, at any time within four months prior to 
the filing of a pétition in bankruptcy against him, shall be deemed 
null and void in case he is adjudged a bankrupt, and the property 
afïected by the levy, judgment, attachment, or other lien shall be 
deemed wholly discharged and released from the same, and shall pass 
to the trustée as a part of the estate of the bankrupt," etc. 

For application of the foregoing proposition to levies made for en- 
forcement of Hens asserted in favor of a landlord against personal 
property of the bankrupt, as tenant, for unpaid rent, two leading déci- 
sions under the présent Bankruptcy Act upholding liens so obtained are 
cited and strongly relied upon for reversai of the order of the District 
Court herein — Henderson v. Mayer, 225 U. S. 631, 32 Sup. Ct. 699, 
56 L. Ed. 1233, and In re West Side Paoer Co., 162 Fed. 110, 89 
C. C. A. 110, 15 Ann. Cas. 384 (C. C. A. M Circuit). Th© Hender- 
son Case arose under and is necessarily governed by the statutory 
provisions of Georgia referred to in the opinion, and its doctrine, if 
applicable as well to the Illinois statute governing the présent issue, 
would be décisive thereof in favor of the lien. In the West Side 
Paper Co. Case (cited with approval in the Henderson opinion) the 
issue arose under the Pennsylvania statute providing for the lien and 
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its enforcement, and the opinion clearly points eut the effect of tbe 
provisions on which the ruling in favor of tlie lien is predicated. Tiius 
the dual question is presented by this appeal : (1) Whether the doc- 
trine settled ahke by thèse rulings applies to the provisions of the 
IlHnois statute ; and, if not, (2) whether tlie instant statutory levy 
thereunder is within the meaning of section 67f of the Eankruptcy 
Act. The IlHnois provisions plainly differ — as established by the au- 
thorities to be considered — both from those of Georgia and Pennsyl- 
vania and from the common-law rule, as reviewed in the above-men- 
tioned opinions, and the force of distinctions therein appears from 
analysis of the définitions and rulings of each of thèse cases, as fol- 
lows : 

In Henderson v. Mayer, the opinion by Mr. Justice Lamar thus 
States in substance the effect of the Georgia statute : That it expressly 
(section 2787) "establishes liens in favor of landlords" ; that it gives 
them (section 3124) "power to distrain for rent as soon as the sarae is 
due" ; that it déclares (section 2795) that they "shall hâve a gênerai 
lien on the property of the tenant liable to levy and sale * * * 
which dates from the levy of the distress warrant to enforce the 
same"; that "prior to levy it covers no spécifie property, and attaches 
only to what is seized under the distress warrant," and in this respect 
"is the full équivalent of a common-law distress, the lien of which 
is held not to be discharged by section 67f" — citing In re West Side 
Paper Co., supra. We understand the ruling thereupon, which up- 
holds a lien obtained by levy of the statutory distress three days prior 
to bankruptcy proceedings, to rest on thèse propositions, as stated in 
substance in the opinion: 

Tlîe Bankruptcy Act "was not intended to lessen rights whlcli already ex- 
isted, nor to defeat those inchoate liens givcn by statute, of which ail cred- 
itors were bound to take notice. * * * As against them the landlord had 
from the beginning of the tenancy the right to a statutory lien, which had 
completely ripened and attached before the fliing of the pétition in banli- 
ruptcy. The priority arising from the levy of the distress warrant was not 
secured beeause Mayer had been first in a race of diligence, but was given by 
law beeause of the nature of the clalm and the relation between himself as 
landlord and Burns as tenant. In Issuing the distress warrant the justice 
acted ministerially. Savage v. Oliver, 110 Ga. 636 [36 S. B. 54]. The sherlfC 
was not required to return It to any court, and no judicial hearing or action 
was necessary to authorize him to sell for the purpose of realizing funds 
with which to pay the rent. Such a lien was not created by a judgment nor 
'obtained through légal proceedings.' " 

In re West Side Paper Co., the opinion by Judge Gray, upholding 
a like levy under the Pennsylvania statute, aptly states the distinguish- 
ing feature of the statutory proceedings, as the groundwork of the dé- 
cision, as follows: 

"Distress for rent in arrear is one of the most ancient, as well as 'one of 
the most efficient, of the landlord's remédies for the collection of rent.' It is 
in most of our states, as it was at common law, a right sui generis, belonging 
to tlie landlord whenever the relation of landlord and tenant existed. It ap- 
pears to hâve been abolished in a few of the states, and In most of them its 
exercise has been regulated by statute. Its essential characteristics are, how- 
ever, for the most part the same as existed at common law. In Pennsylvania, 
as at common law, the distress warrant issues directly from the landlord to 
his bailiff, who, if he happens to be a constable, is no less the agent and 
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balliff of the landlord than If he were a private person. The state law pro- 
vldes that, after the goods hâve been distrainecl, or levled upon, unless tîie 
same be replevied by the plaintifiC within five days, the landlord may apply 
to the sheriff of the county, or to a constable, who is required to take pro- 
ceediugsl for the sale of the said goods, or so much thereof as may be re- 
quired for the satisfaction of the rent. In other respects, the right of the 
landlord remains for the most part as It was at common law. The right to 
distrain or levy upon ail the goods upon the demised premises, whether those 
of the tenant or of a stranger, arises the moment the relation of landlord and 
tenant Is establlshed. It is a right in the nature of a lien, rather than a lien, 
until the goods are actually distrained under a landlord's warrant. It was 
origlnally in the nature of a property right in the reditus or return from the 
land reserved to the landlord. No suit or proceeding at law, whether in per- 
sonam or in rem, in the proper sensé of those words, was necessary for the 
assertion of this right. It belongs to that small category of Personal rlghts, 
the assertion of which has always been independent of légal procédure ; of 
whlch the right to abatei a nuisance, under certain clrcumstances, and the 
right to distrain cattle damage feasant, are examples. While there is no 
spécifie lien, except on the goods actually distrained under the landlord's 
warrant, ail the goods on the demised premises are to be considered as being 
under a quasi pledge, which gives superiority to the spécifie lien establlshed 
by the distraint. Such a lien is in no sensé 'obtained through légal proceed- 
ings.' Nor is it within the spirit of the bankrupt law in this regard, as evi- 
denced by other provisions thereof, as well as that of section 67f, above 
quoted." 

The Illinois statute, however, not only in its terms, but through a 
long line of interprétations by the Suprême Court of the state, is not 
open, as we believe, to like construction with that involved and upheld 
in either of the above-mentioned cases, so that there doctrine in référ- 
ence to the effect of the Georgia and Pennsylvania statutes respectively 
for préservation of the lien cannot be deemed applicable for support 
of the levy in the case at bar. This exceptional character of the 
Illinois law is fundamental, as hereinafter pointed out, both under 
the express provisions of the statute and through the exclusion of 
the common-law rule for a landlord's lien in that state. 

The statutory provisions, on which the claim of validity of the ap- 
pellants' levy must rest, are contained in chapter 80 of the Revised 
Statutes of Illinois, entitled "Landlord and Tenant," and the follow- 
ing sections thereof (Hurd's Rev. Stat. 1913) are pertinent: 

"Sec. 16. In ail cases of distress for rent, the landlord, by himself, his 
agent or attorney, may seize for rent any Personal property of his tenant 
that may be found in the county where such tenant shall réside ; and in no 
case shall the property of any other person, although the same may be fouud 
on the premises, be liable to seizure for rent due from such tenant. 

"Sec. 17. The person making such distress shall iœmediately file with some 
justice of the peace, if the amount of the claim is within his jurisdiction, or 
with the clerk of a court of record of compétent Jurisdiction, a copy of the 
distress warrant, together with an inventory of the property levled upon. 

"Sec. 18. Upon the filing of such copy of distress warrant and inventory, 
the justice of the peace or clerk shall Issue a summons against the party 
against whom the distress warrant shall hâve been Issued, returnable as 
other summons. 

"Sec. 19. When It shall appear, by affidavlt filed in the court where such 
proceeding is pending, that the défendant is a nonresident or has departed 
from this state, or on due Inquiry cannot be found, or is concealed within 
this state, and the aflîant shall state the place of résidence of said défendant, 
if known, and If not known, that upon diligent inquiry he has not been able 
to ascertain the same, notice may be given, if the suit is before a justice of 
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the peace, as in cases of attachment before justices, or if in a court of record, 
as in attachment cases in such courts. 

"Sec. 20. The suit shall tliereafter proceed in tlie same inanner as in case 
of attachment before such court or justice of the peace: Provlded, that It 
shall not be necessary for the plaintlff In any case to file a déclaration, but 
the distress warrant shall stand for a déclaration and shall be amendable, 
as other déclarations: Provlded, that no such amendaient shall in any way 
affect any liabilltles that may hâve accrued in the exécution of such warrant. 
"Sec. 21. The défendant may avail himself of any set-off or other défense 
whlch would hâve been proper if the suit had been for the rent in any form 
of action and with like effect. 

"Sec. 22. If the plainttËf succeeds in his suit, judgment shall be given In 
his favor for the amount which shall appear to be due hlm. 

"Sec. 23. When the défendant has been served vplth process or appears to 
the action, the judgment shall bave the same force and effect as in suits com- 
menced by summons, and exécution may Issue thereon, not only against the 
property dlstrained, but also against the other property of the défendant. 
But the property dlstrained, if the same has not been replevied or released 
from selzure, shall be first sold." 

"Sec. 25. If the judgment is in favor of the défendant, he shall recover 
costs and hâve judgment for the return of the property dlstrained, unless 
the same has been replevied or released from such distress. And if a set-ofl 
is interposed, and it appears that a balance is due from the plainttff to the 
défendant, judgment shall be rendered for the défendant for the amount 
thereof." 

"Sec. 30. The same articles of Personal property which are, by law, ex- 
empt from exécution, except the crops grown or growing upon the demised 
premises, shall also be exempt from distress for rent. 

"Sec. 31. Every landlord shall hâve a lien upon the crops grown or grow- 
ing upon the ûemised premises for the rent thereof, whether the same is 
payable whoUy or In part in mouey or spécifie articles of property or products 
of the premises, or labor, and also for the faithful performance of the terms 
of the lease. Such lien shall continue for the period of six months after the 
expiration of the term for which the premises were demised." 

The above sections 16, 17, 18, 19, 30, and 31 are preserved from like 
sections in force in 1874 (mainly from R. S. 1845), but provisions of 
the other sections, goveming the procédure through and upon levy of 
the distress warrant, were enacted in the Revised Statutes of 1874 
and subséquent amendments, and may become décisive of the issue, 
whether such levy is within the inhibition of section 67f of the Bank- 
ruptcy Act. The amendatory provisions, however, are wit'hout such 
force if a lien or other form of security existed in Illinois in favor 
of the appellants (as landlord), either under the other provisions or 
under the gênerai common-law rule, so that the primary inquiry must 
be to ascertain the status of the indebtedness for rent under the Illinois 
law — excepting as provlded by section 31 for a lien upon growing 
crops, not involved in this controversy — and we assume for its con- 
sidération that thèse twofold tests are involved therein: Whether in 
eiïect the indebtedness was either (a) secured by a lien during the 
term of tenancy, or (b) otherwise secured as preferential over other 
creditors of the tenant. Upon the question thus stated, in the broad- 
est possible aspect of preferential right, we believe the statute fur- 
nishes a conclusive answer, both through its terms and in well-settled 
judicial rulings on its effect. 

In référence to the above-mentioned sections 16, 17, 18, and 30, 
which were in force from and after 1845, it is to be observed that 
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no lien is mentioned, nor security in any form beyond such right as 
may be inferred f rom their provision for "distress for rent" ; that 
section 31 (of like origin) contains the only déclaration of lien through- 
out the statute, and is applicable alone to "crops grown or growing" 
upon the premises ; that the right provided to distrain by seizing "any 
Personal property of his tenant that may be found in the county," 
confers no préférence over other creditors beyond the mère method 
of levy, because property "exempt f rom exécution" (section 30) is also 
"exempt f rom distress for rent" ; and that like benefit is open to other 
creditors through attachment upon mesne process. On their face, 
therefore, we are impressed with no view which would sanction an 
affiimative answer to the foregoing question, in either of its phases. 
And the further enactments of 1874, governing the distress warrant 
and procédure thereunder appear to sanction the view, that both levy 
and procédure are entirely judicial in their nature, in no sensé with- 
in the ministerial distress provisions involved, either at common law 
or under the statutes of Georgia and Pennsylvania, in the cases re- 
spectively above cited. The Illinois décisions, however, must be ac- 
cepted as controlling for their interprétation and we believe them to 
be substantially harmonious in settlement thereof. 

Upon the fundamental inquiries of statutory lien or security in any 
form and of nonapplicability in Illinois of the common-law rule re- 
specting a landlord's lien and right of distress for rent, two of the 
more récent cases in the extended line of authorities may well be 
referred to for their pertinent summarization of the Illinois rule. In 
First Nat. Bank of Joliet v. Adam, 138 111. 483, 499, 28 N. E. 955, 
957, both questions were directly involved, and it was expressly ruled : 

"Independently of the provisions of the lea.se, a landlord In thls state bas 
no common-law lien upon the property of his tenant for rent ; and he ha» no 
statutory lien except as to growing crops." 

In Kellogg Newspaper Co. v. Peterson, 162 111. 158, 161, 44 N. E. 
411, 412 (53 Am. St. Rep. 300) like questions were involved and the 
effect of the authorities is thus stated: 

"A landlord can in this state, with the above exception" as to growing 
crops "only acquire a lien by commeneing proceedings. Until he does so the 
tenant is as much the owner of his efCects as any other person who ovms 
property and owes debts. No dormant or secret lien of a landlord exlsts 
against a tenant's property until a seizure by distress or other proceedings." 

For the above ruiing in the first-mentioned case the opinion cites 
(with other précédents) Herron v. Gill, 112 111. 247; and that case is 
of spécial value for its mention of the groundwork of inapplicability 
of the common-law rule therein, namely: 

"At common law, before the adoption of the statute of 8 Anne, e. 14, the 
landlord had no lien of any kind, but only a right to distrain" (citing au- 
thorities) ; tliat such statute is not in force in Illinois, "being of a date later 
than the fourth year of James I," adopted in that state as limiting the perlod 
f rom which the rules of common law shall be applicable therein ; and that 
"if ever in force hère as a part of the laws of Virginia, it has been repealed 
by implication, or superseded by subséquent acts of our Législature intended 
as révision of the whole subject." 
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It also hoMs that: 

"The présent statuts, by givlng the landlord a lien only tipon crops growing 
or grown, by implication excludes the idea of a lien on any other property of 
the tenant" 

Citations from or review in this opinion of the line of earlier cases 
— up to and including Hadden v. Knickerbocker, 70 111. 677, 22 Am. 
Rep. 80, cited in the above cases, ail arising prior to the Revision of 
187^1 — declaratory of the rule that no statutory lien was conferred in 
Illinois, is deemed unnecessary, for thèse reasons : That sufficient re- 
view thereof appears in Morgan v. Campbell, 22 Wall. 381, 391, 22 
L,. Ed. 796, and that the ruling therein upon their efïect is cited and 
reaffirmed in both of the above-mentioned opinions in the First Nat. 
Bank and Kellogg Newspaper Co. Cases. In Morgan v. Campbell the 
issue thereupon arose under the Bankruptcy Act of 1867, but tlie 
levy in question v\^as "made after the institution of bankruptcy pro- 
ceedings, but before the decree in bankruptcy was rendered," so that 
the présent issue is not directly involved m the rulings. In the view 
above stated, however, the opinion is of undeniable force for its con- 
clusion that the laws of Illinois (prior to 1874) did not confer "upon 
the landlord a statutory lien upon the personal property ol the ten- 
ant in the county prior to the levy of the warrant," nor (in efïect) any 
form of security over other creditors. 

We believe, therefore, that the authorities concur in establishing 
the rule in Illinois, that no lien or preferential right exists therein in 
favor of the landlord upon which a valid préférence may be predi- 
cated through the distress levy in question. 

The further contention for reversai is, in substance, this: That the 
above-mentioned Henderson and West Side Paper Co. décisions are 
controlling for the proposition that such distress levy is not within 
the meaning of section 67f of the Bankruptcy Act, nor otherwise vio- 
lative of the purposes of the act. While the distinctions above pointed 
out in those cases leave no room, as we believe, for application of 
their doctrine under the above-stated Illinois rule, the nature of the 
Illinois distress levy, as a judicial proceeding — and thus not within 
their rulings — is established both by the provisions of the présent stat- 
ute and through its judicial interprétation. The di,stress for rent in- 
volved in those cases, as clearly defined in the opinions, was of the 
common-law nature, "a right sui generis, belonging to the landlord 
whenever the relation of landlord and tenant existed," for which "no 
suit or proceeding at law, whether in personam or in rem, in the prop- 
er sensé of those words, was necessary for the assertion of this right." 
For its exercise the landlord was the sole actor (through his own 
agents) for sale of the goods, if not replevied by the tenant, and thus 
it "belongs ta that small category of personal rights, the assertion of 
which has always been independent of légal procédure." In re West 
Paper Co., supra. 

On the other hand, the Illinois provisions for enforcement of rent 
plainly constituted a suit, after the amendments of 1874, if not prior 
thereto. In Morgan v. Campbell, supra, the statutory distress war- 
rant of the earlier provision is so defined, as "in the nature of mesne 
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process," if not "strictly speaking an attachment upon mesne process," 
under distinctions therein pointed out in the opinion. It cites approv- 
ingly the opinion of Judge Drummond, in Re Jcslyn, 2 Biss. 235, Fed. 
Cas. No. 7,550, of like import, in a case directly involving sucli issue ; 
and it is noteworthy, to say the least, that in the light of thèse déci- 
sions, the only changes in the statute thereafter adopted by the Lég- 
islature related to procédure under the warrant and ail tended to estab- 
lish the levy as institution of a suit. Thèse rulings that the distress 
proceedings under the prior statute constitute a suit were clearly sup- 
ported by the Illinois authorities — Lapointe v. Stewart, 16 111. 291 ; 
Wade V. Halligan, 16 111. 507 — and the first-mentioned case in the opin- 
ion aptly points out the distinctions from the common-law distress 
upon which this statutory distress' is held to be a judicial proceeding. 
Under the amendments of 1874, however, the issue directly arose in 
Bartlett v. Sullivan, 87 111. 219, whether the "proceeding by a distress 
warrant must be regarded as a suit for the collection of rent, in which 
the plaintifï has the right to invoke the aid" of the gênerai Practice 
Act; and the opinion reviews the several amendatory provisions and 
holds that "this proceeding is made by the statute a suit, and it was 
brought upon a contract for payment of money" and is therefore with- 
in thê Practice Act. No Illinois décision is called to our attention 
which tends to modify thèse interprétations, nor are we advised of 
any ground for doubting their applicability and force for settlement 
of the efifect of the statutory provisions. 

The contention that the distress warrant, as the mère personal act 
of the landlord, does not amount to judicial process, is beside the 
inquiry if assumed to be tenable, for the reason that the statute re- 
quires (section 17) that "the person making such distress shall im- 
mediately file with" the proper court "a copy of the distress warrant, 
together with an inventory of the property levied upon"; that upon 
filing thereof (section 18) the court "shall issue a summons against the" 
adverse party; that (section 20) "the suit shall thereafter proceed in 
the same manner as in case of attachaient," and "the distress war- 
rant shall stand for a déclaration and shall be amendable as other déc- 
larations"; that (section 21) the défendant may interpose set-ofï or 
other défenses which would be available in a suit for rent in any oth- 
er form of action ; and that (section 23) "the judgment shall hâve the 
same force and effect as in suits commenced by summons, and exécu- 
tion may issue thereon" — through which alone the unpaid rent is to 
be realized, not through the landlord's sale under a sui generis right 
to be court and sherifï — "not only against the property distrained, but 
also against the other property of the défendant." Thus the levy un- 
der the warrant institutes the suit (for recovery of rent) within the 
well-recognized meaning of judicial process, and the fact that neither 
warrant nor levy are made by an officer of the court is without force. 
In that respect the authorization to proceed thus far, either personally 
or by Personal agent, is merely équivalent to that of Wisconsin (and 
other so-called Code states), whereby the suit is instituted by a sum- 
mons issued by the plaintiff, which may be served upon the adverse 
party with or without the intervention of an officer. 
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We are .^f opinion, therefore, that the appellants' lien daim in con- 
troversy rests exclusively on the statutory distress levy above defined ; 
and that section 67f of the Bankruptcy Act bars recovery thereupon. 

The order of tlie District Court accordingly is affirmed.. 



ERNST V. FIDELITY & DEPOSIT CO. OF MARTLAND et al. 

(Circuit Court of Appeals, Second Circuit. Jauuaiy 12, 1915.) 

No. 101. 

1. Indb\mnitt iS=>12 — DiscHAEQE OF Indemnitok — Change of Oontract. 

A railroad Company agreed to pay a contracter for buUdiag a rallroad 
$120,000 m stock and $300,000 in bonds, the contractor to furnish a surety 
bond. A surety company agreed to give such bond, provided the railroaîl 
bonds were deposited with it, to be delivered to the contractor In payment 
for work done, and provided, also, that $50,000 be deposited with it as in- 
demnity against loss. The rallway company delivered to the contractor 
the stock and bonds and $70,000, with an nnderstanding thaï any bonds 
remalning after completion of the road vfere to be returned. The bonds 
were deposited vrtth the surety compaay, and $50,000 delivered to It as 
Indemnity. A second contract between the contractor and the railway 
Company, of which the surety had no notice, provided for payment to the 
contractor of the actual cost, plus a profit of 15 per cent., the sum of 
$70,000 to be deducted, and such of the bonds as exceeded the balance of 
the construction cost returned. On the contractor's default the surety 
company completed the work under a contract with the surety for the 
railroad bonds and such of the stock as had not been disposed of by the 
contractor. HeM, that the railroad company had no rights under the 
second agreement with the contractor against the surety company, and 
such contract did not change the flrst contract, but merely provided a 
means for determining the number of bonds returnable upon completion 
of the contract; and hence the indemnltor was not discharged, on the 
theory that the surety company contracted with the railroad company on 
différent terms than the contract between the railroad company and the 
contractor. 

[Ed. Note.— For other cases, see Indemnity, Cent. Dlg. §| 26, 27 ; Dec. 
Dlg. <S=»12.] 

2. Indemnity <S=>12 — Dischaeqe of Indemnitob — Change of Contract. 

That a contractor's surety, which completed a contract upon the con- 
tractor's default, executed an additional contract with the other party to 
the contract, dld not discharge one that had agreed to indemnify it, if 
the contract made no materlal change prejudicial to the indemnltor. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dlg. §§ 26, 27 ; Dec. 
Dig. cg==>i2.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

A. B. Boardman, of New York City, for appellants. 
H. S. Dottenheim, of New York City, for appellee. 

Before LAGOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree of the Dis- 
trict Court for the Southern District of New York for $50,000 in fa- 
vor of the plaintiff, as trustée in bankruptcy of the McCord Contracting 

(S=>For other cases see saine toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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Company, against the défendant, the Fidelity & Deposit Company of 
Maryland. 

[1 ] On or about December 8, 1911, the Elberton & Eastern Railway 
Company, a corporation of the state of Georgia, entered into a contract 
with Ira L. McCord, a citizen of the state of New York, whereby the 
latter agreed to build a single track railroad about 21 miles long from 
the city of Elberton to the town of Signall, both in the state of Georgia, 
And the railway company agreed to pay therefor $420,000 in $120,000 
of its full-paid capital stock and $300,000 of its first mortgage bonds, 
McCord to furnish the company with the bond of a surety company 
acceptable to it in the sum of $80,000 for the faithful performance of 
the contract. This contract will be called Exhibit A. 

The défendant, the Fidehty & Deposit Company, a corporation of 
the state of Maryland, agreed to give the bond, provided the $300,000 
of bonds were deposited with it, to be delivered to McCord in payment 
for work donc at 85 per cent, of their par value. upon certificates of the 
railway company's chief engineer, and provided, also, that $50,000 in 
cash be deposited with it as an indemnity against any loss under the 
bond. On the same day, to carry out the negotiation, the railway com- 
pany advanced $70,000 in cash to McCord, and delivered to him $120,- 
000 of its capital stock and $300,000 of its first mortgage bonds. He 
deposited the bonds with the surety company, accompanied by a letter 
directing it to deliver the same in the manner above stated, any bonds 
remaining after the completion of the road to be delivered to the rail- 
way company. This letter will be called Exhibit B. At the same 
time McCord paid $50,000 to the McCord Contracting Company, which 
immediately deposited the same with the surety company as collatéral, 
to be returned, so far as not needed as indemnity, to it, in accordance 
with the terms of an indemnity bond executed by it to the surety com- 
pany. This bond will be called Exhibit C. 

On the same day the surety company delivered its bond in the sum of 
$80,000 to the railway company. This bond will be called Exhibit D. 

On the same day McCord and the railway company entered into an 
agreement, of which the surety company had no notice, which ratified 
and confirmed Exhibit A, recited the advance by the railway company 
to McCord of $70,000, and the deposit of the $300,000 of bonds with 
the surety company as above stated. This contract will be called Ex- 
hibit E. Article 4 reads as follows : 

"Fourth. It is mutually understood and agreed that, upon the completion 
of the undertaklng of the contracter under the sald construction contract, a 
statement shall be rendered by the contracter to the company, showing the 
actual cost of ail labor, materials, and Incidentals entering into and pertain- 
ing to the cost of the construction and equipment of the sald part of the com- 
pany's railroad, to which shall be added a profit to the contracter of flfteen 
per cent (15%). The sum thus arrived at shall be taken as the actual cost of 
the construction and equipment of said part of sald railway. 

"From the cost of said part of sald railway, arrived at in the manner stated, 
the contracter shall deduct the sum of seventy thousand dollars ($70,000), and 
for the remainder of said cost the contracter shall retain a suflacient amount 
of the first mortgage bonds of the company which, at 85% of the par value 
thereof shall equal the sald remainder of construction cost, and ail other flrst 
mortgage bonds of the company shall be forthwith returned to the company, 
or delivered upon Its order." 
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On or about April 5, 1912, after work to the amount of $6,000 had 
been donc, McCord notified the surety compaiiy that he was unable to 
continue and would abandon the work. April 16th the surety Com- 
pany exercised the option given it in Exhibit D to complète contract 
Exhibit A, and entered into an agreement with the railway company 
whereby the railway company waived any rights it might hâve as 
against the surety company under Exhibit E, which then for the first 
time came to its knowledge, and the surety company agreed to per- 
form Exhibit A for the $300,000 of bonds deposited with it and $15,000 
of the $120,000 of capital stock of the railway company not disposed 
of by McCord. The $50,000 received from the McCord Contracting 
Company as collatéral was naturally not mentioned. This contract wili 
be called Exhibit H. On or about April 30th an involuntary pétition 
in bankruptcy was filed against the McCord Company, and it was adju- 
dicated a bankrupt on or about June 19th. 

The surety company thereupon did complète contract Exhibit A to 
the entire satisfaction of the railway company. Mardi 24, 1913, the 
plaintiiï, as trustée in bankruptcy, began this suit to recover the $50,000 
deposited from the surety company. The surety company having 
moved to dismiss the complaint, Judge Noyés held that it had made a 
new and différent contract from Exhibit A in Exhibit H, and so had 
discharged the McCord Company, its indemnitor, and lost its riglit to 
retain the $50,000 deposited with it. He said : 

"As already shown, the real contract between the parties was that con- 
tained in Exhibit A, as changed by E.xhibit B. This is recognized expressly 
in Exhibit H. Under this modifled contract payment was — as we hâve seen — 
to be made on a cost and percentage basis. But under the agreement, Exhibit 
H, by which the défendant undertook to complète the work, the performance 
of Exhibit B was waived, and the défendant agreed to do the work for a 
fixed price, vlz., $15,000 in stock and $300,000 in bonds. This in my opin- 
ion was a new and independent contract. I am unable to reach any other 
conclusion than that Exhibit A was modifled by Exhibit B, and that Exhibit 
B was none the less modifled by Exhibit H, because the provisions of the last 
agreement approximated those of the first." 

At final hearing Judge Mayer, following this view, entered judg- 
ment in favor of the complainant. 

[2] In our opinion Exhibit E was not a departure from Exhibit A. 
On the contrary, it affirmed Exhibit A in express terms. The only 
doubt is raised by article 4, supra. But this we think was introduced to 
supply a means whereby to détermine the number of bonds, if any, re- 
turnable upon completion of the contract to the railway company on 
account of the advance of $70,000. In order to do so, it would be nec- 
essary to calculate the cost of building the railroad. While it is not 
apparent to us why 15 per cent, on the actual cost was to be added as 
profit to McCord in making this calculation, we are clear that the par- 
ties did not intend to aller Exhibit A, or to make the contract one of cost 
plus percentage, which might impose a liability upon the railroad far 
in excess of the considération agreed upon in Exhibit A. The mère 
fact that the surety company executed an additional contract with the 
railway company does not discharge its indemnitor, if that contract 
made no material change prejudicial to it. Smith v. Molleson, 148 N. 
Y. 241, 42 N. E. 669; St. Johns Collège v. ^tna Indemnity Co., 201 
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N. Y. 335, 94 N. E. 994. The surety company completed, to the sat- 
isfaction of the railway company, McCord's contract, Exhibit A, faith- 
ful performance of which it had guaranteed, for what was left of the 
considération paid to him by the railway company, viz., $15,000 of the 
$120,000 of its full-paid capital stock and $300,000 of its first mortgage 
bonds. When it delivered its bond, Exhibit D, it had no knowledge of 
the existence of Exhibit E. Although that came to its notice before it 
entered into the agreement, Exhibit H, the railway company had no 
possible right under Exhibit E against the surety company. While the 
mention of it in Exhibit H does create confusion, we think it in no re- 
spect altered Exhibit A, or the surety company's rights and duties un- 
der Exhibit D. If upon an accounting it shall appear that the $50,000 
deposited as indemnity, or any part of it, was not necessary for the pro- 
tection of the surety company against loss, then it, or so much of it, 
must be returned to the trustée of the McCord Company, the bank- 
rupt indemnitor. 

The decree is reversed, with costs, and without préjudice to fur- 
ther proceedings in accordance with this opinion. 



TANANA TRADING CO. v. NOETH AMERICAN TRADING & TRANS- 
PORTATION CO. 

(Circuit Court of Appeals, Nlnth Circuit February 8, 1915. On Cross-Appeal, 

March 18, 1915.) 

No. 2172. 

1. Releasb <S=>29 — Joint Wkongdoers — Effect or Release of One. 

A corporation had seven directors, who owned ail of its stock, a ma- 
jorlty of which was owned by B. and S., président and vice président and 
treasurer, respectively, of the corporation. B., who was authorized to 
sell certain boats and barges, sold them to défendant on terms less favora- 
ble than those authorized. After the transfer the directors other than B. 
and S. disaffirmed the c-ontract, and having, without considération, is- 
sued enough stock to L., one of their number, to give them a majority, 
removed B. and S. from office, aud brought suit against them and défend- 
ant for f raudulent conspiracy in the sale. B. aud S. sued to restrain the 
issuance of the additional stock, and obtalned an injunction. Subse- 
quently ail the directors entered into mutual agreements, whereby the 
suit of B. and S. was to be dismissed, and B. and L. given full charge of 
the corporation's business for the purpose of wlnding it up, and a resolu- 
tion was passed releasing B. and S. from ail causes of action and damages 
arising out of the sale. Beld, that sueh release operated also to release 
défendant, as the dismissal of tlie suit by B. and S. was a sufficient con- 
sidération for the release, there was no réservation of any right of ac- 
tion against défendant, and the action of ail of the directors was the ac- 
tion of the corporation itself. 

[Ed. Note. — For other cases, see Release, Cent. Dig. §§ 64-70; Dec. Dlg. 
(S=»29.] 

2. ToETs ®=>22 — Actions — Parties — Joint Tort-Feasoes. 

In cases of joint torts, the Injured person may sue one or ail of the 
joint tort-feasors, or any number less than ail. 

[Ed. Note.— For other cases, see Torts, Cent Dig. §§ 29, 31 ; Dec. Dig. 

<S=>22.] 

or other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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S. Eeleasb i®=»29 — Joint Toet-Feasoes. 

Where there Is but one Injury' by joint tort-feasors, there can be but 
one satisfaction. 

[Ed. Note. — For other cases, see Release, Cent. Dlg. §§ 64-70 ; Dec. Dig. 
<S=>29.] 

4. Eelease <s=a29 — Joint WRONaDOEEs — Bffect of Release or One. 

If an injured person exécutes a release to one joint tort-feasor, It bars 
an action against the others, as tlie cause of action is satisfied and no 
longer existe. 

[Ed. Note. — For other cases, see Release, Cent. Dlg. if 64-70; Dec. 
Dlg. <@=»29.] 

5. COBPOEATIONS <S=»417 ACTS OF DŒBECTOES AS AcTS OF COEPOBATION. 

The action of ail of the dlrectors of a corporation, ownlng ail of its 
stock, in releasing two of them from liabiUty for an alleged fraudulent 
conspiracy with a third party in connection with a sale of property to 
such third party, was the action of the corporation itself, especlally where 
the corporation was conducted as a joint venture of the stockholders, 
without regular meetings of the dlrectors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1670-1675; 
Dec. Dig. ®=o417.] 

In Error to and Cross-Appeal from the District Court of the United 
States for the Fourth Division of the Territory of Alaska. 

Action by the Tanana Trading Company against the North Ameri- 
can Trading & Transportation Company. Judgment for défendant, 
and plaintiff brings error. Affirmed. 

At the close of the trial In this action the court below directed a verdict in 
favor of the défendant in error. That ruling is the only error which is asslgn- 
ed. The parties to the action will be named herein plalntlfC and défendant, 
as they were in the court below. The plaintiff was engaged In carrying on a 
trading business on the Yukon and Tanana rivers. In connection therewith 
It owned the steamer Ella, two barges, the Independence and the Dakota, and 
a nlne-sixteenths Interest in the steamer J. P. Light. From the owner of the 
remaining interest thereln it held a lease. The plaintiff had seven dlrectors. 
Bain, Struthers, Dwyer, Bishoprick, Cameron, Livingston, and Blalr, and the 
dlrectors owned ail of the stock which had been issued. Bain and Struthers 
owned the majority thereof. Bain was the président, and Struthers was the 
vice président and treasurer. The plaintiff had been unsuccessful in its busi- 
ness, and desired to dispose of its vessels and barges. In July, 1906, Bain, who 
was at Seattle, entered into an agreement with Isom, the gênerai manager of 
the défendant, for the sale of the boats and barges. The plaintiff was to re- 
çoive therefor $60,000, and was to hâve from the défendant a spécial freight 
rate for the remainder of that season at $60 per ton, the usual rate being $70. 
The directors had prevlously agreed to sell, and had authorized Bain to sell 
the boats and barges upon the payment of $57,000 and an agreement for a 
freight rate of $30 per ton. The sale was made and the vessels were trans- 
ferred to the défendant by Struthers as vice président and Dwyer as secretary. 
Subsequently ail the dlrectors except Bain and Struthers dlsaffirmed the con- 
tract, on the ground that it had been made in violation of the terme upon vrhich 
the property was to hâve been sold, and that Bain and Struthers had concealed 
from them knowledge of the provision for the paymeut of $60 per ton freight 
rate. In the latter part of October, 1906, 325 additional shares of capital 
stock were Issued to Livingston, althought he paid nothlng therefor. The miu- 
ority, claiming to hâve attained thereby a majority of the stock, removed Bain 
and Struthers from office and directed that a suit be brought against the de- 
fendant and Bain and Struthers, charging the three défendants with fraudu- 
lent conspiracy in the sale. That suit was brought on December 1, 1906. At 
t he same time Bain and Struthers brought a suit against the other directors to 
déclare void and restraln the issuance of the additional stock to JÀvingston. 

Ê=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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About January Ist ail the directors met and entered Into mutual agreements, 
the effect of whlch was that the corporation be wound up, that the suit of Bain 
and Struthers agalnst the other members be dlsmlssed, and that Bain and 
Llvingston be left in full charge of the business of the corporation for the pur- 
pose of winding it up. A resolution was passed releasing the défendants Bain 
and Struthers from any and ail causes of action and damages arising ont of 
the matters and things set forth in the complamt in the action tn which they 
were défendants. Thereafter in its amended complaint the plaintifl omitted 
Bain and Struthers as parties défendant. The amended complaint, on which 
the cause was tried, allèges that the défendants conspired together to cheat, 
deceive, and defraud the plaintlff, and made the sale of the boats in violation 
of the authority which had been given to Bain and Struthers, and that they 
fraudulently and wrongfuUy represented to the plaintlff that the sale had been 
made accordlng to the terms of its resolutions. The plaintlff prayed for a 
judgment against the défendant for the sum of $169,000 as damages, and for 
the return of the boats and barges, or for the value thereof in the sum of $65,- 
000, in case possession could not be had. 

Louis K. Pratt and A. R. Heilig, both of Fairbanks, Alaska, and 
John F. Cassell, of San Francisco, Cal., for plaintifl" in error. 

Frederick Bausman, R. P. Oldham, and R. C. Goodale, ail of Seat- 
tle, Wash., and Chas. J. Heggerty, of San Francisco, Cal., and Mc- 
Gowan & Clark, of Fairbanks, Alaska, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The court below sustained the defendant's motion for an instructed 
verdict on two grounds: First, that the plaintifï was estopped from 
bringing the action by its acts and conduct after it had discovered 
the nature of the transactions between Bain and Isom; and, second, 
that by releasing Bain and Struthers the plaintiff released the défend- 
ant. We do not deem it necessary to discuss the first ground on which 
the motion was granted, as, in our opinion, the second ground was 
sufficient to support the ruling of the court. There was a considéra- 
tion for the release of Bain and Struthers. They had brought a suit 
against the corporation and the other directors to déclare invalid and 
to enjoin the issuance of the 325 shares of stock to Livingston. In 
that suit they had obtained an injunction. What it may hâve been 
worth in money to the corporation or to the other stockholders to ob- 
tain a dismissal of that suit in view of its interférence with corporate 
action and its embarrassment to the other directors and the ofi&cers 
who ostensibly controUed the action of the corporation, does not ap- 
pear ; but we may assume that the considération was équivalent to full 
satisfaction for ail the wrong done by the acts of those two directors. 
We hâve this situation, then: Hère were thèse other directors, who 
were also stockholders of the corporation, who had made a settlement 
with the two officers whom they charged with conspiracy to defraud 
them, and to whose acts ail the loss which had been sustained by 
reason of the sale to the défendant was attributable, accepting full 
satisfaction from them, and restoring them to their confidential rela- 
tions to the corporation and to the other stockholders, restoring Bain, 
the principal actor in the alleged fraudulent transactions to the office 
of président, and adding to that office the office of treasurer, and in- 
220 F.— 50 
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trusting to him the winding up of the corporation and the collection 
and distribution of its assets, and yet it is claimed that the corpora- 
tion could, after doing ail thèse things, go on and prosecute its de- 
mands against the défendant on account of its participation in the 
alleged fraud. 

[2-4] In cases of joint torts, the injured person may sue one, or 
any number less than ail, of the joint tort-feasors, or may sue ail; 
and, where there is but one injury, there can be but one satisfaction. 
If the injured person exécutes a release to one of the joint tort-feasors, 
it opérâtes to bar an action against the others, for the reason that the 
cause of .action is satisfied and no longer exists. The law applicable 
to the case is stated in a well-considered opinion by Judge McClain 
in Farmers' Sav. Bank v. Aldrich, 153 lowa, 144, 133 N. W. 383, 
where it is said : 

"The weight of authority In this country seems to be nnquestlonably In sup- 
port of the rule that an adjustment with one wrongdoer, and his release from 
ail further llabillty, discharges ail the joint wrongdoers, even though tliere is a 
reserved Intention, either expressed or implied, to look to the other wrongdoera 
for further damages or compensation." 

See, also, The St. Cuthbert (D. C.) 157 Fed. 799; Gore v. Hen- 
rotin, 165 111. App. 222 ; Seither v. Philad. Traction Co., 125 Pa. 397, 
17 Atl. 338, 4 L. R. A. 54, 11 Am. St. Rep. 905; Rogers v. Cox, 66 
N. J. Law, 432, 50 Atl. 143 ; Abb v. Northern Pacific Ry. Co., 28 
Wash. 428, 68 Pac. 954, 58 L. R. A. 293, 92 Am. St. Rep. 864; Mc- 
Bride V. Scott, 132 Mich. 176, 93 N. W. 243, 61 L. R. A. 445, 102 
Am. St. Rep. 416, 1 Ann. Cas. 61 ; Wallner v. Chicago Traction Co., 
245 111. 148, 91 N. E. 1053; Sircey v. Rees' Sons, 155 N. C. 295, 71 
S. E. 310; L. & N. R. R. Co. v. Allen, 67 Fia. 257, 65 South. 8; 
Casey v. Auburn Tel. Co., 155 App. Div. 66, 139 N. Y. Supp. 579. 

The plaintif! relies on Gilbert v. Finch, 173 N. Y. 455, 66 N. E. 
133, 61 L. R. A. 807, 93 Am. St. Rep. 623. That was a case in 
which certain directors of a corporation had diverted funds thereof. 
It was held that an instrument purporting to be a release by a receiver 
of the corporation to persons who had conspired with the defaulting 
directors, executed upon a compromise by which the receiver obtained 
a portion of the funds demanded, but providing in terms that the 
exécution of the release should not affect any cause of action of the 
receiver against any person not named therein, did not, under the law 
of New York, relieve the directors of the company from liability when 
sued by the receiver to recover the balance of the diverted moneys. 
It was held, further, that the fact that prior to the appointment of 
the receiver mutual releases had been exchanged between the Insur- 
ance company and one of the directors would not relieve the other 
directors from liability, and that the board of directors could not waste 
the funds of the corporation and then relieve themselves from lia- 
bility by a release granted by themselves to a codirector. 

[5] That case differs in its facts from the case at bar. The release 
given by the receiver in that case contained the express réservation 
of the right to recover the remainder of the money. In the présent 
case we hâve an absolute release, containing no réservations, made 
by ail the other directors, who represented ail the stock, and purport- 
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ing to be made by the corporation itself, and, although it was not 
signed by the corporation, it was signed by ail the other directors and 
stockholders, Livingston, Bishoprick, Blair, Cameron, and Dwyer. The 
action of ail the directors in such a case should be taken to be the 
action of the corporation itself. Especially should this be held in the 
case of a corporation conducted as this was, as a joint venture of the 
stockholders and without regular meetings of the directors. A cor- 
poration will not be dealt with strictly as a légal entity in a case 
where the notion of légal entity is relied upon to justify wrong, "con- 
trary to the real truth and substance of things." Linn & Lane Tim- 
ber Co. v. United States, 196 Fed. 593, 116 C. C. A. 267; McCaskiU 
V. United States, 216 U. S. 504, 30 Sup. Ct. 386, 54 h. Ed. 590; 
In re Rieger (D. C.) 157 Fed. 609; United States v. Milwaukee Re- 
frigerator Transit Co. (C. C.) 142 Fed. 247; Exploration Mercantile 
Co. V. Pacific H. & S. Co., 177 Fed. 825, 829, 101 C. C. A. 39; Smith 
V. Moore, 199 Fed. 689, 118 C. C. A. 127. 
The judgment is afïîrmed. 

On Cross-Appeal. 

In this case there was a cross-appeal by the North American Trans- 
portation & Trading Company from the judgment of the court be- 
low, wherein that court affirmed the décision of the clerk of the court 
below in taxing costs in favor of said appellant upon objections made 
to such cost bill by the plaintif! in said action. The transcript con- 
tains no statement of évidence in regard to the costs, the allowance 
of which was based on the facts in the case, and not on questions of 
law. It follows that there is before this court nothing upon which 
the court is authorized to act. 

The judgment of the court below upon the cost bill is affirmed. 



POWER V. FUHRMAN. 

In re FUHRMAN. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1915.) 

No. 2344. 

1. Bankruptct <@=136 — Oedekinq Demvebt of Peopeett to Tbustee — Bn- 

rOBCBMENT BT CONTEMPT PROCEEDINGS. 

The duty of a bankrupt and his wlfe to eomply wlth a Judgment re- 
qulrlng them to pay over to the trustée money which the référée &nd Dis- 
trict Jiidge found to be In their possession and under thelr control was 
enf orceable by contempt proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. ®=»136.] 

2. Bankbuptct <S=5l36 — Ordeeing Delivert or Peopeett to Trustée — ^En- 

forcement BY Contempt Proceedings. 

In contempt proceedings for the enforcement of a judgment requlring a 
bankrupt and his wife to pay to the trustée money found to be in thelr 
possession and under their control, the burden was upion the wife to prove 
her claimed inabllity to eomply with the judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. ®=136.] 

©saFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digeats & Indexes 
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3. Bankkuptct €=>1o6 — Okdebisg Dilivebt of Pbopeett to Tkustee — En- 

FOBCEMENT BY CONTEMPT PKOOEEDINGS. 

In such proceeding, the burden restlng upon the wlfe to show her In- 
ability to comply with sucli judgment was not dlscliarged or satisfled by 
a finding that the court was unable to find that the wife had the ability 
to turn over sueh money, or any part thereof, to the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. <S=136.] 

4. Batjkruptct <S=>136 — Ordebinq Delivery of Peopœett to Trustée — En- 

fobcement by Oontempt Proceetiings. 

In such proceeding, the question of the wife's ablUty to turn such 
money over to the trustée as ordered was one of fa et, and the court errai 
in holding that uuder the community property laws of the state, giving 
the husband complète possession, control, and management of community 
property, a presumption arose, as a matter of law, that the wife no longer 
had in her possession or control the money so ordered paid. 

[Ed. Note.— -For other cases, see liankruptcy. Cent. Dig. |§ 233, 235 ; 
Dec. Dig. (S=>13G.] 

Pétition to Revise, in Matter of Law, a Certain Order of the District 
Court of the United States for the Northern Division of the Western 
District of Washington _; Edward E. Cushman, Judge. 

In the matter of Daniel Fuhrman, bankrupt. On a pétition by J. B. 
Power, as trustée iu banlcruptcy of Daniel Euhrman, bankrupt, to re- 
vise, in matter of law, a certain order discharging a prior order requir- 
ing Ray Fuhrman to show cause why she should not be punished for 
contempt. Reversed and remanded. 

Leopold M. Stem, of Seattle, Wash., for petitioner. 
E. H. Guie, of Seattle, Wash., for respondent. 

Beforc GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This is a pétition to revise the judgment of 
the court below discharging an order theretof ore made requiring the re- 
spondent, Ray Fuhrman, the wife of the bankrupt, to show cause why 
she should not be attached and punished for contempt in failing to 
comply with a préviens order of the court. 

The record shows that on the pétition of the trustée of the estate 
of the bankrupt, Daniel Fuhrman, an order was made requiring him and 
his wife to turn over to the petitioning trustée the sum of $9,000, fotmd 
to be in their possession and under their control and to belong to the 
estate of the bankrupt. To that pétition the bankrupt and his wife had 
filed a verified answer, and the issues thereby raised came on regularly 
for hearing bef ore the référée in bankruptcy, who, upon the testimony 
introduced, made the f ollowing findings and order : 

"That the undersigned référée is satisiied beyond ail reasonable doubt that 
at the time of the flling of said pétition by the trustée, and ever slnce, and at 
the présent time, said Daniel Fuhrman, bankrupt, and his wife, Kay Fuhrman, 
had, and now hâve, in their possession and under their control, the sum of 
.Î9,000 In cash, belonging to said estate in bankruptcy, which sum the said 
Daniel Fuhrman, bankrupt, and Ray Fuhrman, his wife, hâve concealed and 
withheld, and now coneeal and withhold, from the trustée herein. And the 
undersigned référée in bankruptcy is satisfled beyond ail reasonable doubt 
of the présent ability of the said Daniel Fuhrman, bankrupt, and his said wife, 
Ray Fuhrman, to comply with the order of this court herein made. Where- 

ô=»For other cases aee same topio & KEY-NUMBEH in ail Key-Numbered Digests & Indexe; 
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fore It Is ordered that the sald Daniel Fuhrman, bankrupt, and Ray Fuhrman, 
hls wlfe, withln 10 days after the date of the entry of thls order, pay to J. 
B. Power, the trustée in bankruptcy herein, the sum of $9,000 cash, belonging 
to the said estate In bankruptcy, and which this court flnds to be now In their 
possession and under their control." 

A review of that action of the référée by the court below resulted in 
this action of the court : 

"Upon the hearing before the référée, a large amount of testimony was sub- 
naitted to the référée upon the questions involved and determined. A review 
or analysis of the évidence is rot deemed neeessary. There was ample testi- 
mony to support the flndings and order of the référée, and the same are in 
ail things conflrmed, save that, as the time allowed the bankrupts in the ref- 
eree's order to comply therewith has expired, the order is now modifled to 
read 'on or before July 31st,' instead of 'withln 10 days after the date of the 
entry of this order,' as reclted in the order reviewed." 

A judgment in accordance with that opinion and order was entered 
by the court below July 23, 1913, and on the same day was served on 
both the bankrupt and his wife by the marshal. No review of that 
judgment having been sought by either the bankrupt or his wife, and 
not having been complied with, the matter was again brought to the at- 
tention of the court, and resulted in the following findings of fact, con- 
clusions of law, and order of the court below, which the trustée of the 
estate seeks to hâve hère revised : 

"This proceeding having come on for hearing upon the order of the court 
requiring Daniel Fuhrman and Ray Fuhrman, his wife, and each of them, to 
personally appear before the Honorable Edward E. Cushman, judge of said 
court, on the 29th day of August, 1913, at the hour of 10 o'clock in the fore- 
noon of said day, and show cause why they should not be attached and pun- 
ished for contempt in having willf ully and contemptuously dlsobeyed the order 
of this court dated July 23, 1913, directing the said Daniel Fuhrman and Ray 
Fuhrman to pay over to said trustée in bankruptcy the sum of $9,000, and the 
court, after consldering the pétition of the trustée in bankruptcy, the évi- 
dence offered in support thereof, the joint and several answers and supple- 
mental answers made on oath by each of said respondents, the argument of 
counsel for the respective parties, and being fully advised in the promises, 
now on this 17th day of October, 1913, makes the following flndings of fact 
and conclusions of law: 

"Findings of Fact. 

"I. That at ail the times referred to in said proceedings In bankruptcy here- 
in, and for many years prier thereto, and at the time of the receipt of sald 
Bum of 19,000, at ail times referred to In said bankruptcy proceedings, the 
said Daniel Fuhrman and Ray Fuhrman were and still are husband and wife, 
and living together as such, in the city of Seattle, state of Washington. 

"II. That the sald Daniel Fuhrman has been convicted of the crime and 
offense of concealing from his trustée in bankruptcy, while a bankrupt, the 
said sum of $9,000, and other property, in that certain cause entltled 'United 
States of America v. Daniel Fuhrman, No. 2545,' In the District Court of the 
United States for the Western District of Washington, Northern Division, and 
that judgment of conviction has been entered by the court, and the said 
Daniel Fuhrman is now an inmate of the United States penltentiary, serving 
under said sentence, at McNeal Island, in the state of Washington. 

"III. That on the 2d day of April, 1913, the aaid Daniel Fuhrman and Ray 
Fuhrman, his wife, were indicted by grand jurors duly selected and sworn 
for the Northern division of the Western district of Washington ; they having, 
as it Is alleged, therefore [theretofore] unlawfuUy conspired to conceal said 
sum of $9,000 from the trustée in bankruptcy, while sald Daniel Fuhrman was 
a bankrupt, which said indlctment is still pending and undlsposed of against 
said respondents, and each of them. 
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"IV. That thereafter, on the 12th day of September, 1913,i the grand ju- 
rors of the United States of America, duly selected, impaneled, sworn, and 
cliarged to inquire withln and for the Northern division of the Western dis- 
trict of Washington, dnly indicted the said Daniel Fuhrman, Ray Fuhrman, 
and one Jalie (iross for conspiring, among other tliings, to conceal the said 
sum of $9,000 from the trustée in banliruptcy, while he, the said Daniel Fuhr- 
man, was a bankrupt, which said Indictment is still pending and undisposed 
of as to each of said respondents. 

"V. That the court is unable to find from the évidence introduced that the 
respondent, Ray Fuhrman, has the présent ability, or had the ability at the 
time of said contempt hearing, to turn over said sum of money, or any part 
tliereof. 

"VI. That at the time the said sum of |9,000 was talî;en and received by the 
said Daniel Fuhrman, which was before the said Daniel Fuhrman v/as ad- 
judged a bankrupt herein, the said Daniel Fuhrman was the husband of said 
Ray Fuûrman, and said parties were then and there living together as hus- 
band and wife in the city of Seattle, county of Ktng, and state of Washington, 
and sîiid sum of $9,000 was the property of the said community composed of 
said Daniel Fuhrman and Ray Fuhrman under the laws of the state of Wash- 
ington, and said Daniel Fuhrman under the laws of said state had the right 
to exercise complète possession, eoutrol, and management of said sum of $9,000. 

"Conclusions of Law. 

"The court flndt, as conclusions of law: 

"I. That under and by virtue of the community property law of the state of 
Washington the presumption arises, as a matter of law, that the said Ray 
Fuhrman no longer has in her possession or control the said sum of $9,000, 
or any part thereof ; but that the same has passed into the légal and actual 
possession and légal and actual control of said Daniel Fuhrman, her husband, 
and that this presumption of law is sufflcient to overcome the presumption of 
fact, arising from the finding of the référée and court that respondent, Ray 
Fuhrman, had, wlth her husband, one of the respondents, Daniel Fuhrman, 
received and withheld said $9,000 from the trustée in bankruptcy. 

"II. That an order should be made herein discharging said order to show 
cau.se as to the said Ray Fuhrman, and without pre.1udice to the right of the 
trustée to renew said application hereafter. 

"Done in open court this 17th day of October, 1913. 

"Edward E. Cushman, Judge." 

Accordingly, on the 3d day of November, 1913, this order was en- 
tered by the court below : 

"It is ordered that the said order requiring the said Ray Fuhrman to show 
cause why she should not be attaehed and punished for contempt be and the 
same is hereby discharged as toi her, without préjudice to the right of the 
trustée to renew said application hereafter. On motion of the trustée, It is 
further ordered that the said proceeding, in so far as the same concerns Dan- 
iel Fuhrman, be and same hereby is contlnued Indefinitely, toi be hereafter 
brought on for hearing and détermination at the option of the said trustée. 
To so much of this order as concerns Ray Fuhrman, the trustée duly except- 
ed. Exception allowed." 

Various extensions of time for the filing of a brief on behalf of the 
respondent having been granted, the matter is just now for détermi- 
nation. 

[1-4] The judgment of the court below, confirming the findings and 
order of the référée, not having been appealed from or otherwise ques- 
tioned by either of the respondents estabUshed that at the date of its 
entry — July 23, 1913 — the money in question was in the actual posses- 
sion and under the control of the said bankrupt and his said wife, and 
was then being by them fraudulently concealed and withheld from the 
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creditors of the bankrupt. That judgnient placed the légal duty upon 
both husband and wife of complying with its requirements. That such 
compliance is enforceable by proceedings in contempt is beyond ques- 
tion. Equally plain is it that the burden is upon the delinquent, who 
clainis to be incapable of making the delivery decreed, to prove the fact 
of such inability. That burden is not discharged or satisfied either by 
the fifth fînding of fact made by the court below: 

"ïhat the court is unable to find from the évidence introduced that the re- 
spondent, Kay Fuhrman, has the présent ability, or had the ability at the 
time of said contempt hearing, to turn over said sum of money or any part 
thereof" 

— or by the conclusion of law drawn by the court below : 

"That under and by virtue of the community property law of the state of 
Washington the presumption arises, as a matter of law, that the said Ray 
Fuhrman no longer has in her possession or control the said sum of $9,000, 
or any part thereof, but that the same has passed Into the légal and actual 
possession and légal and actual control of said Daniel Fuhrman, her husband." 

The question is one of fact, and not of presumption of law. 

The judgment of the court below, entered November 3, 1913, is re- 
versed, with costs in favor of petitioner and against respondent, and the 
cause remanded for further proceedings in accordance with the views 
above expressed. 



MERCHANTS' & INSUEERS' REPORTING CO. et al. v. JONES et aL 

(two cases). 

(Circuit Court of Appeals, Nlnth Circuit February 15, 1915.) 

Nos. 2476, 2477. 

COBrOEATIONS <©=»621 DlSSOLlDTION APPOINTMENT OF ReCBIVEB. 

In a suit by a Oalifornia holding corporation against an Arizona Insur- 
ance Company, ail of whose stock, with the exception of a few shares is- 
sued to individuals to qualify them as directors and officers, was held by 
the holding corporation, for the dissolution of the Insurance Company 
and for the appointment of its officers as trustées to wind up its affairs, 
in which the Insurance company joined in the prayer for a dissolution, 
the allégations of an Intervenlng complaint by a stockholder in the hold- 
ing corporation and an accompanying affidavlt as to the wasting of the 
assets and mlsmanagement of the afifairs of the Insurance company by its 
officers, the failure to coUect its assets and to enforce notes of the prési- 
dent and other stockholders of the holding corporation tumed over to the 
Insurance company in payment for stock, and the disregard of an order 
of the Arizona Corporation Commission relating to the affairs of the In- 
surance company, heïd to justify the appointment of a disinterested per- 
son as receiver of the Insurance company's property. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 2461-2469, 
2471 ; Dec. Dig. <g==621. 

Dissolution of foreign corporation, see note to Republlcan Mountain 
Silver Mines v. Brown, 7 0. C. A. 421.] 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona ; William A. Sawtelle, Judge. 

Two actions, by the Merchants' & Insurers' Reporting Company, 
against the Bankers' Fire Insurance Company and the Phœnix Fire 

<Ê=3Far other cases see same topic & KEY-NUMBER In ail Key-Numbered Digeats & Indexes 
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Underwriters, respectively, in each of which actions F. A. Jones inter- 
vened. From an order in the first action appointing Lysander Cassidy 
as receiver of the Bankers' Fire Insurance Company, complainant and 
the Bankers' Fire Insurance Company appeal ; and from an order in the 
second action appointing Lysander Cassidy as receiver of the Phoenix 
Fire Underwriters, the complainant and the Phœnix Fire Underwriters 
appeal. Affirmed. 

Marshall Stimson, of Los Angeles, Cal., and F. C. Struckmeyer, Jos. 
S. Jenckes, Richard E. Sloan, William M. Seabury, and James Wester- 
velt, ail of Phoenix, Ariz., for appellants. 

Stoneman & Ling, of Phœnix, Ariz., and Henry W. Nisbet, of Los 
Angeles, Cal., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Thèse cases were submitted together under 
stipulation of the respective parties that the records in the two cases 
be used interchangeably, including the affidavits contained in case No. 
2477, and that the judgment of this court therein apply to and be 
determinative of the companion case. 

The suits were brought on the 25th day of October, 1913, by the 
Merchants' & Insurers' Reporting Company, a corporation organized 
under the laws of the state of California for the purpose of acquiring, 
holding, and owning stock in other corporations, which thereafter, ac- 
cording to the averments of the bills and the admission of the parties, 
acquired ail of the stock of two fire insurance corporations that were 
organized under the laws of Arizona, namely, the Bankers' Fire Insur- 
ance Company and the Phœnix Fire Underwriters except four shares 
issued in the names of the persons who served as directors and officers 
of those corporations, of which shares the complainant, according to 
the allégations of the bills, was the équitable owner, one of which per- 
sons had, prior to the institution of the suits, ceased to be a director or 
officer, leaving three directors only, namely, Leroy H. Civille, C. S. 
Feldman, and Harry A. Davis, each of whom was a director of both 
of the insurance companies; Civille being président, Feldman vice 
président, and Davis secretary and treasurer, respectively, of each of 
them. The object of the bills was the winding up of the afïairs of the 
insurance companies and the dissolution of them, and to that end they 
prayed, among other things, that Civille, Feldman, and Davis be ap- 
pointed trustées of the properties of the défendant corporations for the 
purposes stated. On the same day that the bills were filed, the défend- 
ant corporations, respectively, appeared and answered, admitting ail 
of the allégations of the bills, and also asking that they be dissolved. 

When the cases came on for hearing the court took them under ad- 
visement, and thereafter one Jones, who was a holder of stock in the 
complainant corporation, asked leave to intervene in the suits and show 
cause why the prayers of the bills should not be granted, which leave 
was given by the court over the objections interposed on behalf of 
the complainant, and accordingly Jones filed a complaint in intervention 
in each suit — that against the Bankers' Fire Insurance Company alleg- 
ing, among other things: 
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"That since on or about the month of February, 1913, the défendant Com- 
pany has not been engaged in the conduct of any business except the col- 
lection of certain outstanding notes, and that large amounts of money hâve been 
expended by the offlcers of said défendant In salaries of the ofEcers and traveUng 
expenses. That ever since said month of February, 1913, the offlcers of said 
défendant hâve been drawing large sums of money from the treasury of said 
Company for alleged services, and hâve paid out large sums of money to attor- 
neys as attorney's fées, and that said offlcers of said company hâve expended 
large sums of money for alleged traveling expenses, ail of which said allow- 
ances and amounts hâve been expended from the funds of défendant com- 
pany, and to the great loss of the stockholders of said Company. That at a 
stockholders' meeting of said complainant, a majority of the stockholders, 
or over two-thirds of the Issued stock of the complainant, waa represented, 
and at said time it was agreed by said stockholders and the offlcers-elect that 
a dissolution of the défendant should immediately take place, and that the 
offlcers elected at said time pledged themselves and agreed with the stock- 
holders that a dissolution of said défendant should be speedily obtained and 
that the assets of said company should be dtstributed to those entitled by law 
to recel ve the same. That since said time the offlcers of said défendant com- 
pany hâve wasted the assets of said company, and hâve grossly mismanaged 
the affairs of said company to a large extent, and hâve wholly failed to take 
any steps toward a dissolution of said défendant before the institution of this 
action, and on or about the 15th day of September, 1913, varions stockholders 
of the complainant herein filed a pétition vrith the Arizona Corporation Com- 
mission, at the city of Phœnlx, setting forth certain facts, and praying that 
said Corporation Commission take such steps and make such order or orders 
as would prevent the carrying on of any further business of the défendant, 
and would take such other steps as would be bénéficiai to your petitioners 
herein, and to the complainant and the défendant, and that the reason for 
the filing of said pétition was to secure the aid and assistance of the Arizona 
Corporation Commission in taking such steps as would cause the dissolution of 
the défendant, and the carrying out of the agreement and understanding en- 
tered into by and between the offlcers of the défendant and its stockholders 
and prevent any further dissipation of the funds of said défendant, which 
said pétition is hereto attached and made a part hereof, and prayed to be read 
In connection with this pétition. 

"That notwithstanding the fact that the offlcers elected at said stockholders' 
meeting held in the month of July, 1913, as aforesaid, agreed to and with 
the stockholders that immédiate steps would be taken by them to secure the 
dissolution of the défendant herein, and the winding up of its affairs in an 
orderly and proper manner, no action was taken by said offlcers until the in- 
stitution of this action, when for the purpose of carrying out a plan and schéma 
for further dissipatlng and expending the resources of the défendant, and thus 
depriving your petitioners and ail of the other stockholders of the complainant 
and the owners of the assets of the défendant, the bill in equlty herein was 
flled, and in said bill certain offlcers of said company, and the ones who hâve 
been instrumental and engaged in the dissipation of the funds and assets of 
the défendant, are asked to be by this honorable court constituted trustées for 
the purpose only of a dissolution of said défendant and the winding up of 
its said affairs. 

"Wherefore, your petitioners pray that inasmuch as it appears from the 
record in this cause that both complainant and défendant désire that an order 
of dissolution be made dissolvlng the défendant and providing for the distribu- 
tion of its assets to those lawfuUy entitled thereto, that they may be Joined as 
défendants in this action, that a receiver be appointed by this honorable court 
under the rules thereof, who shall be empowered to speedily and without great 
expense directed to properly admlnister the afCairs of the défendant, to the 
end that its assets shall not be further dissipated, and the same be dtstribut- 
ed to those lawfully entitled thereto; and your petitioner wlU ever pray." 

In support of the pétition in intervention, the intervener filed the 
following affidavit: 

"P. A. Parker, being duly sworn, says: That the complainant corporation 
was Incorporated in the fore part of the year 1906, under the laws of the 
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State of CalKornla, wlth a capital stock of $500,000, dlvided Into 50,000 sîiares, 
ot a par value of $10 each. That at or about the time of its incorporation of 
said stock tliere was sold an amount thereof, for cash, to varions and divers 
persons and indlviduals, in exeess of $100,000. That there was also a large 
amount of said stock sold to varions and divers persons and Indlviduals for 
whlch they dld not pay cash, but gave their promlssory five-year notes there- 
for, whlch would mature, and whlch dld mature, on the Ist day of July, 1913. 
Said promlssory notes totaled to the amount of approximately $250,000, and in 
each indivldual case, where the stock was issued to the purchaser thereof, the 
same was not delivered to hlm, but was attached to said promlssory note as col- 
latéral securlty therefor. 

"That thereafter, on the 3d day of December, 1909, the défendant, to wlt, 
Bankers' Fire Insurance Company, was incorporated under the laws of the 
then terrltory of Arizona, wlth a capital stock of $200,000, dlvided into 2,000 
shares, of a par value of $100 each. That almost immediately thereafter the 
said complainant became the owner of ail of the stock of the said défendant 
corporation, to wlt, said 2,000 shares of stock, wlth the exception of 3 shares 
thereof, whlch were held by other persons to complète the board of direetors 
of said défendant corporation. That in payment therefor the said complain- 
ant pald the sum of $5,000 In cash, and turned over to said défendant cor- 
tjo ration of said promlssory notes $195,000 thereof, whlch said notes thereupou 
became an asset of the défendant corporation. 

"That the said défendant corporation, prier to the month of February, 1913, 
dld a large Insurance business, and issued policles of Insurance to the stock- 
holders of the complainant corporation and to others In exeess of the sum of 
$600,000. 

"That the only object and purpose of incorporation of complainant was 
to become a holding company of Insurance conipanies, and that the purpose 
of the incorporation of tlie défendant was to engage in the lire Insurance busi- 
ness. That about two years prier to the Ist day of July, 1913, one Robert 
Mitchell, an attorney at law of the clty of Los Angeles, Californla, began an 
attack against the integrlty and honor of both the complainant corporation and 
the défendant corporation, and perslstently durlng said period of two years 
kept up said attack. That he wrote scurrilous articles concernlng both of said 
corporations, in whlch he repeatedly referred to said corporations as fake cor- 
porations and fraudulent corporations, and that said Mitchell, in connection 
wlth other persons, succeeded in sowlng such discord among the stockholders 
of complainant corporation that at the annual meeting of the stockholders of 
complainant corporation, held In the clty of Los Angeles, Californla, in the 
month of July, 1913, a new board of direetors were elected, who were at said 
meeting pledged to take immédiate steps to bring about the dissolution of the 
défendant corporation, as well as the Phœnix Fire Underwriters, another In- 
surance Company incorporated under the laws of Arizona on the said 3d day 
of December, 1909, wlth a capital of $100,000, and of whlch said last corpora- 
tion the complainant herein, soon after its incorporation, became the owner 
of ail the stock thereof, wlth the exception of three shares which were held by 
other persons to flU the board of direetors thereof. That notwithstanding the 
pledge upon which said new board of direetors was elected, no steps whatso- 
ever were taken to bring about the dissolution of the said two corporations, 
other than in the manner as appears of record hercln. That no steps hâve ever 
been taken by the officers of the said Bankers' Fire Insurance Company, nor 
the Phœnix Iflre IJnderwriters, at the instigation or solicitation of complain- 
ant, to llquidate the afCairs of the said two corporations, by collecting in its 
assets or otherwise. That no attempt has been niade by the officers of the 
défendant corporation to enforce payment of any of the promlssory notes 
glven as hereinabove stated, and turned over to the défendant corporation in 
payment for Its stock as hereinbefore stated, notwithstanding the fact that 
said notes matured on the Ist day of July, 1913. That four of the board of 
direetors of the complainant corporation, to wlt, John Casteria, who Is prési- 
dent of said corporation, Marshall Stimson, H. Y. Stanley, and F. W. Boyn- 
ton, ail stockholders of said corporation, gave their promlssory notes for 
their stock, and hâve never pald any cash therefor, nor hâve they ever paid 
their said promlssory notes, or any part thereof. 

"That on the 21st day of October, 1913, the président of complainant cor- 
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poration, to wit, John Casterla, and the président of the Bankers' Pire In- 
surance Company, to wit, Leroy H. Civille, and the sald Phœnix Fire Under- 
writers, by its président, Leroy H. Civille, made and entered into a contract 
with the Fireman's Fund Insurance Company whereby ail of the insurance 
business held by the said two Arizona corporations, to wit, Bankers' Fire In- 
surance Company and the Phœnix Fire Underwrlters, was rewritten with and 
taken over by the said Fireman's Fund Insurance Company at a great expense 
and loss to the sald Arizona corporations, a copy of which said agreement is 
attached hereto, marked 'Exhibit A,' and made a part of this affidavit. That 
said agreement was entered into notwithstanding the fact that the Arizona 
Corporation Commission had made its order relating to the affairs of the de- 
fendant Bankers' Fire Insurance Company, a copy of which said order is at- 
tached hereto, marked 'Exhibit B,' and made a part of this affidavit, and 
that a similar order, at the same time, was made by sald corporation com- 
mission concerning the afCairs of the Phœnix Fire Underwrlters. That the 
said Phœnix Fire Underwrlters and the sald défendant, the Bankers' Fire In- 
surance Company, are not now and hâve not been, since the month of Feb- 
ruary, 1913, engaged in any business whatsoever. That they hâve no income 
from any source, and that notwithstanding large amounts of money hâve been 
expended by the officers of said défendant corporation, as well as the Phœnix 
Fire Underwrlters, in salaries of the offlcers and traveling expenses. That 
ever since the sald month of February, 1913, the officers of said défendant cor- 
poration hâve been drawing large sums of money from the treasury of said 
Company for alleged services, and hâve paid out large sums of money to at- 
torneys for attorney's fées, and that said offlcers of said company hâve ex- 
pended large sums of money for alleged traveling expenses, ail of which sald 
allowance and amounts hâve been expended from the funds of défendant 
Company and the Phœnix Fire Underwrlters, to the great loss of the stock- 
holders of complainant corporation. That stockholders of complainant cor- 
poration, although demand therefor has been made, hâve been refused access 
to the books of the défendant corporation, as well as the Phœnix Fire Under- 
wrlters, notwithstanding the fact that the complainant corporation is the 
owner of ail of the stock of said two Insurance corporations. That affiant 
Is informed, and upon such information believes, that ail of the dlrectors of 
both the défendant corporation and the sald Phœnix Fire Underwrlters, each 
of which is composed of three directors, hâve resigned, with the exception of 
Leroy H. Civille, and that the said Leroy H. Civille Is the sole and remaining 
director, or other officer, of either of sald two Insurance companies. That the 
said Leroy H. Civille is absolutely under the dominion and control and direc- 
tion of the hoard of directors of complainant corporation. That since the 
élection of the board of directors at the annual stockholders' meeting in July, 
1913, at which a board of directors was elected as hereinbefore stated, the 
law flrm of Mitchell & Slosson, the hereinbefore said Robert Mltchell being 
a member of said firm, together with sald Marshall Stlmson, hâve been the 
attorneys for the complainant corporation, the défendant corporation, and 
the sald Phœnix Fire Underwrlters, and that the said Mitchell, notwithstand- 
ing his attack upon the said corporation as hereinbefore stated, is now di- 
recting, as légal adviser, the affairs of said corporations. 

"That the défendant Bankers' Fire Insurance Company and the complain- 
ant corporation, by its officers and its said attorneys, are now engaged in 
malntalning costly and unnecessary sults in the courts of Califomia, and 
that the assets of said corporation are being consumed in such litigation. 
That notwithstanding the fact that the défendant Bankers' Fire Insurance 
Company and the Phœnix Pire Underwrlters were incorporated under the laws 
of Arizona, with the principal place of business of both of said corporations 
at Phœnix, Arizona, neither of sald corporations malntain an office in Ari- 
zona. That the said Leroy H. Civille, président of both of said Arizona 
corporations, is a citizen of Los Angeles, Califomia, and in conjunction with 
John Casterla, président of complainant corporation, is conducting and carry- 
ing on a gênerai insurance and real estate business in the said city of Los 
Angeles. And affiant further says that the assets of both of said Arizona 
corporations, as well as ail of the books and papers of both of said corpora- 
tions, are in the city <ft Los Angeles, and without the state of Arizona. 
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"Afflant modifies thls affldavlt to the foUowing estent: That one suit at 
law was instituted shortly after the élection of the new board of dlrectors 
In July, 1913, upon a promissory note given by one J. E. Youtz, in payment 
of stock In complainant corporation to the value of $11,000, and that as a 
preliminary to said suit the stock of said J. E. Youtz in complainant cor- 
poration, given as collatéral security for said note, was sold as a pledge 
wlthout notice of sale, for the sum of one cent a share, notwithstanding the 
tact that said stodc was worth $10 a share, and that the said stock was bid 
in at the sale in the présence of said Leroy H. Civille, representing the de- 
fendant corporation ; that the said stock was sold to a man named Wiser, and 
was not bid in for the beneflt of défendant corporation." 

The spécifie and mateiial facts stated in the affidavit of Parker are 
uncontradicted, and in view of them it requires no argument to show 
that the court below was entirely right in appointing a disinterested 
person receiver of the properties of the défendant corporations. 

In each case the orders appealed f rom are affirmed. 



TAYLOR V. WELLS FARGO & CO.f 

(Circuit Court of Appeals, Fifth Circuit February 8, 1915.) 

No. 2716. 

M ASTER AND SeBVANT <S=100 LlABŒLITY FOB INJUEIES EXEMPTION CoN- 

TEACTS — VALIDITY. 

Where an express messenger was an employé of a railroad compauy 
over whose Une he was employed to run, a contract whereby he agreed 
that the railroad company should not be liable for in.1uries sustained by 
him was void under Employers' Liability Act (Aprll 22, 1908, c. 149, § 5, 
S5 Stat. 65 [Comp. St. 1913, § 8661]) providing that any contract, rule, rég- 
ulation, or device whatsoever, the purpose or intent of which shall be to 
enable any common carrier to exempt itself from any liability created by 
that act, shall to that extent be void. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 166- 
170; Dec. Dig. <g=»100.] 

Pardee, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

Suit by Wells Fargo & Co. against Oscar G. Taylor. Decree for 
plaintifï, and défendant appeals. Reversed and remanded. 

Thomas Fite Paine, of Aberdeen, Miss., for appellant. 
E. O. Sykes, of Aberdeen, Miss., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. The relief sought by the bill in this case, 
filed by the appellee, Wells Fargo & Co., a corporation, is an injunc- 
tion against the enforcement by the appellant of a judgment for dam- 
ages recovered by him against the St. Louis & San Francisco Railroad 
Company on account of personal injuries sustained by him in the wreck 
of a train of that company upon which he was riding while acting as an 
employé of the appellee. This relief was sought as a means of enforc- 

<S==>For other cases ses samo toplc & KEY-NUMBER In ail Key-Numbered Digests & Imiexeb 
t Rehearing denled Aprll 5, 1915. 
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ing the spécifie performance of a contract whereby the appellant, an 
employé of the appellee, agreed that neither the appellee nor the rail- 
road Company upon the line of which he was employed to travel and 
run as an express messenger of the appellee should under any circum- 
stances, or in any case whatever, be liable for any injuries occurring to 
him while so traveling, whether such injuries arose from any fault, 
carelessness, or négligence, gross or otherwise, on the part of said 
railroad company. The averments of the bill do not, further than is 
above indicated, show what ground of liability was asserted by the ap- 
pellant in the suit brought by him against the railroad company, the 
enforcement of the judgment in which is sought to be enjoined. 

The averments of the bill not showing the contrary, it may be pre- 
sumed that the business in which the appellant was employed and en- 
gaged at the time he was injured was one of interstate commerce, car- 
ried on by means of the train which was wrecked ; that the appellant at 
that time was, and was acting as, an employé of the railroad company 
as well as one of the express company, the contract between those two 
companies, a copy of which is made an exhibit to the bill, expressly 
providing for the express company having the right to employ the 
agents and servants of the railroad company as its own agents, when 
such employment will not, in the opinion of the railroad company, be to 
the interruption or détriment of its business ; and that he was injured 
in such circumstances as, if the contract relied on does not prevent this 
resuit, would render the railroad company liable to him in damages un- 
der the Employers' Liability Statute. 35 Stat. 65, Fed. Stat. Ann. (Supp. 
1909) 584. It hardly requires a resort to the rule that the averments 
of a pleading are to be construed most strongly against the pleader to 
construe the bill as an application to the court so to specifically enforce 
the contract between the appellant and the appellee as to deny to the 
former the right of enforcing a judgment recovered by him against 
a railroad company engaged in interstate commerce for damages from 
his sufifering injury while he was employed by such carrier in such com- 
merce. For such a carrier to be able, by the device of permitting one 
of its employés to be employed also by an express company, which 
makes with him such a contract as the one set out in the bill, to exempt 
itself from the liability created by the statute just referred to, would 
be in plain contravention of the explicit provision of section 5 of that 
statute. 

There is no suggestion in the bill that there was any occasion for a 
resort to a court of equity for the enforcement of the spécifie perform- 
ance of the contract relied on other than the institution by the ap- 
pellee of his suit against the railroad company and his recovery of 
judgment therein. If the liability asserted in that suit was one of the 
railroad company to its own employé which was provided for by the 
fédéral Employers' Liability Act, as, in the absence of averments to the 
contrary, it may be presumed to hâve been, the appellee was not entitled 
to hâve its contract with the appellant given the eflfect of exempting 
the défendant in that judgment from the liability thereby adjudged. 
The bill, in failing to show that the liability so adjudged was not such 
a one, failed to show that the appellee was entitled to the relief prayed, 
whether or not the contract set out was effective to exempt the appellee 
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and the railroad company f rom a liability for a personal injury sufFered 
by one who was an employé of the former but not of the latter. It 
follows that the bill is to be regarded as one which fails to show that 
the plaintiff therein is entitled to the reUef prayed, and that the court 
was in error in the decree rendered thereon. 

That decree is reversed, and tlae cause is remanded ; the costs to be 
taxed against the appellee. 

MAXEY, District Judge (concurrnig). The writer concurs in the 
conclusion announced in the f oregoing opinion of Judge WALKER, but 
he bases his concurrence on grounds différent from those stated. It 
is admitted by the appellee that, at the time the appellant sustained 
his injuries, it was engaged in Interstate and intrastate commerce as a 
common carrier. Under the law as it existed prior to the enactment in 
1908 of the Employers' Liability Act (35 Stat. c. 149, p. 65), the con- 
tracts, relied upon by the appellee in this case, were valid and binding 
upon the appellant. Railway Company v. Voigt, 176 U. S. 498, 20 
Sup. Ct. 385, 44 L. Ed. 560. The Voigt Case was decided in 1900, and 
eight years later the Congress passed the statute referred to, the fifth 
section of which reads as follows : 

"That an.y contract, rule, régulation, or devlce whatsoever, the piirpose 
or inteiit of which shall be to enable any common carrier to exempt itself 
from any liability created by tliis act, shall to that extent be void." 

Referring to section 5, it was said by the Suprême Court, in Rail- 
road Company v. Schubert, 224 U. S. at page 611, 32 Sup. Ct. at page 
591, 56 L. Ed. 911, that: 

"The évident purpose of Congress was to enlarge the scope of the section 
and to make it more comprehensive, by a generic rather than a spécifie 
description. It thus brings within its purview any contract, rule, régulation, 
or device whatsoever, the purpose or intent of which shall be to enable 
any common carrier to exempt Itself from any liability created by this act" 

If, then, the appellant was an employé of the St. Louis & San Fran- 
cisco Railroad Company, or if the railroad company was an agent of 
the appellee, in either event, in the judgment of the writer, the contracts 
were absolutely void, and the railroad company became liable to the 
appellant for injuries received by him through the wrecking of its train. 
That, under the contracts, the appellant was an employé of the railroad 
company, is an inference deducible from the Voigt Case; the language 
of the court being as follows : 

"The relation of an express messenger to the transportatlon company, in 
cases like the présent one, seems to us to more nearly resemble that of an 
employé than that of a passenger. His position is one created by an agrée- 
ment between the express company and the railroad company, adjusting the 
terms of a joint business — the transportatlon and delivery of express mat- 
ter. His duties of personal control and custody of the goods and packages, 
if not performed by an express messenger, would hâve to be performed by 
one in the immédiate service of the railroad company. And, of course, If 
his position was that of a common employé of both companles, he could not 
recover for Injuries caused, as would appear to hâve been the présent case, 
by the négligence of fellow servants." 

Not only so, but the writer is further of the opinion that the rail- 
road company was an agent of the appellee (Bank of Kentucky v. 
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Adams Express Company, 93 U. S. at page 187, 23 L. Ed. 872; 
Hooper v. Wells Fargo & Co., 27 Cal. 11, 85 Am. Dec. 211), and hence 
the contracts between thèse two carriers are embraced within the dé- 
nonciation of section 5 of the statute. 

The contracts being void, so far as they affected the right of the ap- 
pelant to recover of the railroad company for injuries received by 
him in the wrecking of the train, it foUows that the bill of the appellee 
is without equity, and should be dismissed. 

PARDEE, Circuit Judge (dissenting). While the railroad company 
was a common carrier engaged in Interstate commerce, appellee Tay- 
lor was not employed by the railroad company in such commerce within 
the purview and meaning of the Employers' Liability Act, which act it 
is contended with much plausibility and force applies only to railroad 
companies which are engaged in interstate commerce. {See appellee's 
brief , pages 1 1 and 12, and authorities cited.) Taylor was not an em- 
ployé of the railroad company in any reasonable sensé, for the railroad 
company neither hired him, paid him, used him, nor controlled him. He 
was a person that the railroad company contracted with the express 
company to carry free on its trains as an agent or employé of the ex- 
press company, and he had no duties of any kind to perform in connec- 
tion with the opération or maintenance of the railroad company's cars, 
trains, nor track. 

Quoad the railroad company, the express company was a shipper en- 
gaged at times in interstate commerce, and when so engaged was a 
carrier in interstate commerce, and Taylor, as agent, represented the 
express company, and was no more an employé of the railroad com- 
pany than was his principal. In Baltimore & Ohio Ry. v. Voigt, 176 U. 
S. 498, 20 Sup. Ct. 385, 44 E. Ed. 560, the question was whether Voigt, 
the express company's agent, was a passenger for hire, and the court, 
in giving reasons for answering in the négative, did intimate, but did 
not décide, that Voigt, under the facts in that case, resembled more 
an employé than a passenger of the railway company ; and the opinion 
also suggests that between the railway company and the express com- 
pany a sort of partnership relation was created, from which might 
resuit that the express company's agent was also a sort of employé 
of the railway company. 

In the case the question whether the express company's agent was 
an employé of the railroad company was an abstract one, only argued, 
and not decided ; hère, under a différent state of facts, the question is 
concrète, and is whether, under the facts shown by the transcript, the 
express company's agent is an employé of the railroad company within 
the purview of the Employers' Liability Act; and it is this question, 
which is one of far-reaching importance, that I think might well be 
certified. 

Note.— See Robinson v. Baltimore & O. R. Co., 236 U. S. — , 35 
Sup. Ct. 491, 59 E. Ed. — , decided April 5, 1915. 
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METER et al. y. UNITED STATES. 

(Carcult Court Oif Appeals, Ninth Circuit. February 15, 1915. Kehearing D»- 

nied Mardi 18, 1915.) 

No. 2413. 

1. Cbiminai, Law ®=>150 — Limitation of Pkosecdtions — Commencement ov 

Pebiod of Limitation — Oonspibaoies. 

Limitations did not run agalnst a prosecutiou for conspiring to defraud 
the United States by selling zinc to it at an exorbitant priée, and secur- 
Ing the approval of the account and the issuance and delivery of a pay- 
master's check therefor, untU crédit was given on the check by the bank 
of deposit of public funds against which the paymaster was authorized to 
check, or until it was paid by the national treasury, as a conspiracy at- 
tended with appropriate acts and conditions may consist of a contlnuing 
offense, and while the mère continuance of the resuit of a crime does not 
continue the crime, the acts of the conspirators in negotiating the check 
and securing its payment by the government were designed and calcu- 
lated to eftect the object and purposes of the seheme to defraud, and were 
not acts of private arrangement between the conspirators; the govern- 
ment not being def rauded while It was still witliin its power, by stopplng 
payment, to prevent the misappropriatlon of the public funds. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 274, 275 ; 
Dec. Dig. iS=ïl50.] 

2. CRiinNAL Law <s=3338 — Evidence — Conspieact to Defraud. 

On a trial for conspiracy to defraud the United States by selling zinc 
to it at an exorbitant price, évidence as to sales of zinc by the conspira- 
tors to varions purchasers for some time prier to the sale to the govern- 
ment was admissible to show the market value of the zinc, and that it 
was sold to the government at an exorbitant figure. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 752, 753, 
755, 756, 787, 788, 801, 855 ; Dec. Dig. (®=»338.] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Neter- 
er, Judge. 

Edwin F. Meyer and another were convicted of conspiracy to de- 
fraud the United States, and they bring error. Afifirmed. 

Edwin P. Meyer was principal clerk in the office of the gênerai storekeeper 
of the United States navy yard, Puget Sound, Wash., with authority to make 
réquisitions for the purchase of supplies for the use of the navy yard. J. A. 
Kettlewell was chief clerk to the navy pay officer in the United States navy 
pay office at Seattle, Wash., with authority to send out proposais for the 
purchase of supplies to différent merchants, to examine bids, and to recom- 
mend to the paymaster of the United States navy pay ofïice the acceptance or 
rejection of such bids. Emar Goldberg was manager of the Seattle branch 
of the Great Western Smelting & Refining Company, of San Francisco, Cal. 
W. A. Corder was manager of W. A. Corder Company, and E. SUverstone 
was engaged in conducting a hôtel In Seattle. 

The indictment allèges in effect that Meyer and Kettlewell (settlng out 
in great détail their officiai positions and the duties and authority attached 
thereto), on or abotit the 2d day of June, 1908, conspired and confederated 
with Goldberg, Corder, and Silverstone, and certain other evil-disposed per- 
sons, "to defraud the United States of divers large sunis of money" by means 
of a certain fraudulent seheme, which scheine was first devised and concocted 
and put in opération ahout the Ist day of April, 1908, and was continuously 
in ])roeess of exécution until and including the 2d day of June, 1908. The 
scliome is then set out with much détail, and in brief consisted in Meyer's 
causing to be issued a reiiuisition for the purchase for the use of the navy 

4t=3For other cases se» same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexe» 
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yard of a large quantity of zinc, rolled sheet, boiler plates, causing to be 
placed in said réquisition, as the estimated cost price of said zinc, a priée in 
excess of the falr market value thereof, and causing to be fixed by such ré- 
quisition so short a time for the delivery of the zinc that none but marchants 
of Seattle and vicinity could eomply therewith, and, when said réquisition 
should in due course reach the United States navy pay office, in Kettlewell's 
sending out proposais to a list of merchants in Seattle and vicinity, to con- 
tain the names of no merchants other than the Great Western Smelting & 
Eeflnlng Company and W. A. Corder Company, both of Seattle, and Fowler 
Métal Company, of San Francisco, except such as Kettlewell knew v^ould 
be unable to furnish the zinc, or to bld for such contract, and in so arrang- 
ing that compétition would be slmulated only, and not real, and that an 
exorbitant price should be bid and accepted, so that an unreasonable profit 
would be realized in furnishing the commodity, which unreasonable profit so 
fraudulently realized the said Meyer, Kettlewell, and Goldberg, acting as 
agent of the Great Western Smelting & Reflning Company, Corder, acting for 
W. A. Corder Company, and B. Silverstone, "should appropriate and couvert 
to their own use," and which should be divided among them In some propor- 
tion to the grand jury unknown. 

The indietment further charges that several overt acts were committed In 
furtheranee of the conspiracy, as follows: That on or about June 1, 1908, 
Kettlewell delivered to Goldberg a certain check of date May 26, 1908, for 
$7,417.09, signed by "Robert H. Orr, Paymaster U. S. N.," and on the same 
date delivered the same check to Silverstone ; that on or about the Ist day 
of June, 1908, Goldberg, having the check in his possession, wrote on the 
back thereof the words: "Pay to the order of E. Silverstone. Fowler Métal 
Co., Per E. S. Fowler, Treas. & Mgr." — and caused it to be delivered to E. 
Silverstone; that on or about the same date E. Silverstone, having the check 
in his possession, wrote upon the back thereof an Indorsement, "E. Silver- 
stone," and deposited it with the First National Bank to his crédit ; that on 
or about the same date Silverstone issued his check on the First National 
Bank, payable to the order of the Great Western Smelting & Refining Com- 
pany, in the sum of $7,417.09, and delivered the same to Goldberg; that on 
or about the Ist day of June, 1908, Goldberg, having the last-named check 
in his possession, indorsed the name of the company thereon, and deposited 
the same to his crédit in the National Bank of Commerce of Seattle. 

Evidence was adduced at the trial tending to establish the conspiracy al- 
leged, at least as to Meyer, Goldberg, and Kettlewell. The check designed to 
be delivei'ed in payment for the zinc bears date May 26, 1908, and Is in form: 
"Pay to Fowler Métal Co., or order, seventy-four hundred and seventeen 
09/100 dollars ($7,417.09)," signed "Robert H. Orr, Paymaster TJ. S. N." It 
was delivered at the office of the paymaster by Kettlewell, to either Silver- 
stone or Goldberg (there is some dispute as to which), on the day It bears 
date, probably In the evenlng, after banking hours. Goldberg, at least, soon 
came Into possession of the check, and held It until Monday, June Ist He 
proposed to Silverstone that the latter take the check and give to the Great 
Western Smelting & Reflning Company his Personal check in eschange, which 
was agreed to. The check was then by Goldberg indorsed with the words: 
"Pay to the order of B. Silverstone. Fowler Métal Company." Silverstone, 
not having funds in bank to his crédit to check against to the amount of the 
government check, insisted that he should hâve the latter check deposited to 
his crédit bcfore delivering his own check ;to Goldberg; so he took the gov- 
ernment check to his bank (The First National) in Seattle, and attempted to 
make the deposit, wrlting out the deposlt slip for the bank. When the 
teller observed the indorsement by the Métal Company, however, he refused 
to accept it, for the reason that such Indorsement did not show by whom 
It was made. Thereupon Silverstone returned with the check to Goldberg, 
who added to the Indorsement the words "Per E. S. Fowler, Treas. & Mgr." 
On retuming to the bank, Silverstone obtained the deslred crédit, and then 
gave his personal «heck to Goldberg for a llke amount. Tlie Métal Com- 
pany check was cleared on the Seattle National Bank on June 2, 1908, and 
by that bank charged against Paymaster Orr, or the funds there on deposit In 
tis name as paymaster. 

220 F.— 51 
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It should be further explained that Fowler Métal Company was supposed 
to be a subsidiary company of the Great Western Smelting & Refining Com- 
pany, that Silverstone put in the bid for the Métal Company at Goldberg's re- 
quest, and that company was the successful bidder; hence the reason for 
issuing the check payable to It. The Great Western Smelting & Reflnlng 
Company, however, as Goldberg explains, "was entitled to every cent of that 
money. The Great Western Smelting & Reflnlng Company had delivered 
the entire amount of the material ealled for on that proposai." 

Goldberg insists that Kettlewell delivered the check to him, and not to 
Silverstone, and relates that Kettlewell threatened to hold it up at first, and 
did not give It to hlm until after he (Goldberg) had gone out and consulted his 
counsel. As explanatory as to why he dld not dispose of the check sooner, 
he says: "After we got the check, I was afraid that perhaps they would re- 
ject the zinc, or do something. I didn't know what authority he had, or what 
he could possibly do; so I took the check down to the office, and we kept it 
there for four or flve days, thinking perhaps that the paymaster or some one 
might call us up and tell us to return the check, or tell us the material was 
going to be rejected or returned, or something ; and it was on Friday or 
Saturday that flnally I decided we would deposit the check, and I ealled up 
Mr. Silverstone and asked him to corne down town so he could deposit the 
check, because he had originally made out the bid." And he further ex- 
plained, on cross-examination: "Because I was holding the check to see if 
anything would be done by the navy pay office about stopping payment or 
anything of that kind." 

Kerr & McCord, Morris & Shipley, and Andrew R. Black, ail of 
Seattle, Wash., and Bert Schlesinger, of San Francisco, Cal., for plain- 
tiffs in error. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., both 
of Seattle, Wash., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] The strong contention of counsel for défendants is that the object 
and purposes of the conspiracy ended with the delivery of Paymaster 
Orr's check to Goldberg or Silverstone on May 26, 1908, and that what- 
ever was done thereafter in the disposai of the check by and between 
the alleged conspirators was mère private arrangement between them 
by way of settlement, and was not potent in any way in effectuating 
the object and purposes of the alleged conspiracy, and therefore, the 
indictment having been found and returned May 31, 1911, the of- 
fense charged was barred by the statute of limitations of three years 
from the date of commission. The contention is thought to be the 
more persuasive inasmuch as it is alleged, among other things, by the 
indictment, indicating in part the things that Kettlewell should do in 
carrying out the unlawf ul scheme, as f ollows : 

"And said J. A. Kettlewell should recommend and secure the approval of 
the account as shown by a certain certifled bill to be flled, and caused to be 
filed, by said E. Silverstone with the United States navy yard, Puget Sound, 
Washington, purporting to be the certifled blU of the Fowler Métal Company, 
showing delivery of said zinc, roUed sheet boiler plates, and the acceptance 
of same at said navy yard, Puget Sound, and that none of said zinc, rolled 
sheet, boiler plates had been paid for, and should recommend and secure the 
Issuancé by the paymaster at the United States navy pay office at Seattle, 
Washington, of a check payable to the order of the said Fowler Métal Com- 
pany for the amount appearing to be due the said Fowler Métal Company 
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Hccordmg to the aceoiint so to be rendered as aforesald, and should arrange 
to hâve said check dellvered to said E. Silverstone or said Emar Goldberg." 

In contemplation of section 5440, R. S., a conspiracy may be entered 
into "to defraud the United States in any manner or for any purpose." 
The indictment is drawn under this clause. That a conspiracy attend- 
ed with appropriate acts and conditions may consist of a continuing of- 
fense has been settled by adjudication of the Suprême Court. We 
quote the language of Mr. Justice Holmes in United States v. Kissel, 
218 U. S. 601, 607, 31 Sup. Ct. 124, 125 (54 L. Ed. 1168) : 

"The argument, so far as the premises are true, does not sufRce to prove 
that a conspiracy, although it exists as soon as the agreement is made, may 
not continue beyond the moment of making it. It is true that the unlawful 
agreement satisfles the définition of the crime, but It does not exhaust it. It 
also is true, of course, that the mère continuance of the resuit of a crime 
does not continue the crime. United States v. Irvine, 98 U. S. 450 [25 L. Ed. 
193]. But when the plot contemplâtes brlnging to pass a continuous resuit, 
that will not continue vvithout the continuous co-operation of the conspira- 
tors to keep it up, and there is such continuous co-operation, it is a perver- 
sion of natural thought and of natural language to call such continuous co- 
operation a cinematogiaphic séries of distinct conspiracles, rather than to call 
it a single one. Take the présent case. A conspiracy to restrain or monopo- 
llze trade by Improperly exeluding a competitor from business contemplâtes 
that the consplrators will remain in business and velU continue their com- 
bined efforts to drive the competitor out until they succeed. If they do con- 
tinue such efforts in pursuance of the plan, the conspiracy continues up to 
the time of abandonment or success. A conspiracy lii restraint of trade Is 
différent from and more than a contract In restraint of trade. A conspiracy 
is constituted by an agreement, It is true; but it Is the resuit of the agree- 
ment, rather than the agreement itself, just as a partnership, although 
constituted by a contract, is not the contract but is a resuit of it. The con- 
tract is instantaneous ; the partnership may endure as one and the same part- 
nership for years. A conspiracy is a partnership in criminal purposes. That 
as such it may hâve continuation in time Is shown by the raie that an overt 
act of one partner may be the act of ail, without any new agreement specif- 
Ically directed to that act." 

To the same purpose, see Brown v. Elliott, 225 U. S. 392, 400, 32 
Sup. Ct. 812, 56 L. Ed. 1136. 

it would seem, therefore, that so long as it may be shown that the 
conspirators are acting together for the common purpose comprehend- 
ed by the scheme formed and entered upon with the view to defraud 
the government, and hâve, while so acting together, committed some 
overt act to effectuate the purpose, ail within the three years prior to the 
finding of the indictment, the statute has not run. Lonabaugh et al. 
V. United States, 179 Fed. 476, 103 C. C. A. 56; United States v. Raley 
(D. C.) 173 Fed. 159. 

It is true that the mère continuance of the resuit of a crime does not 
continue the crime. It was so held in United States v. Irvine, 98 U. 
S. 450, 25 L. Ed. 193, a case where the défendant was indicted for 
withholdîng a pension from the person for whom it was obtained. The 
court was of the opinion that the crime was committed when the mon- 
ey was received and a reasonable time had elapsed for allowing it to 
be handed over to the pensioner, dépendent somewhat upon the cir- 
cumstances of the case, and that the offense was barred, the indict- 
ment having been found practically five years after the défendant had 
obtained, the pension. So it was held in the Lonabaugh Case, which 
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arose under an alleged conspiracy to defraud the government out of 
certain public lands, that the conspiracy had served its whole purpose, 
under the scheme adopted and entered upon for defrauding the gov- 
ernment out of such public lands, and was at an end when the patent 
had been executed and recorded in the office of the General Land Office 
at Washington, D. C, and that the transfers by deed by individual 
conspirators to the corporation to which it was designed the lands 
should be eventually conveyed were not acts to effect the object of 
the conspiracy. The reasoning of the eminent jurist who announced 
the décision, which sets forth very clearly the viewpoint of the court, 
is as follows: 

"The subséquent acts (that is, the acts o( deeding by Individual consjiira- 
tors to the corporation) are not open to the same objection, for they were 
the acts of one or more of the conspirators. But were they done to effoct 
the object of the conspiracy ; that Is, to defraud the United States of the pos- 
session and tltle? This dépends upon whether or not that object had beeu 
effected before those acts were done. If It had, the answer must be in the 
négative, because of the obvions inconsistency in treating an object already 
effected as stlU requiring something to be done to efCect it." 

Thèse cases are fairly illustrative of the présent situation. Tlie 
indictment charges that those certain persons named in the indictment 
conspired "to defraud the United States of divers large sums of money 
by means of a certain fraudulent scheme," defining the scheme and 
setting out with much particularity and détail the means by which 
it was to be accomphshed ; one of such means being for Kettlevvell 
to secure the approval of the account as shown by a certain certified 
bill, showing the delivery of the zinc and acceptance at the navy yard, 
and to secure the issuance of the paymaster's check payable to the 
order of the Fowler Métal Company, and arrange to bave the same 
delivered to Silverstone or Goldberg. We say it is alleged that this 
was one of the means employed for defrauding the government out 
of divers large sums of money, and we inquire: Was the scheme to 
defraud wholly effectuated by that act? If it was, then the statute 
will apply, and the défendants ought to go free. If, however, it was 
not, and the securing of the public money beyond the delivery of the 
check was required to complète and consummate the fraud contem- 
plated under the scheme adopted, then the statute bas not run ; for 
the défendants did not obtain the public funds until crédit was ex- 
tended by the bank in which Orr had the public deposits. The very 
point was within the mind of Goldberg when he was holding the 
paymaster's check from the evening of May 26th to the day of May 
31st without depositing it for crédit. He was holding it "to see if any- 
thing would be done by the navy pay office about stopping payment 
or anything of that kind." It is clear that, if the navy pay office had 
gotten information of the scheme in the meantime and stopped pay- 
ment, the government would not yet hâve been defrauded out of the 
public money, albeit défendants could bave been indicted for con- 
spiracy to obtain the check. 

The auditor of the Seattle National Bank, the bank in which Orr 
kept the public funds, describes how such funds are handled. The 
money is deposited by the government to Orr's crédit, and as demands 
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arise Orr checks against the account thus created, and his déclaration 
is that a check is never paid until it is accepted by the bank and 
charged to the account upon the books. 

It is unnecessary to go into the authorities to détermine whether the 
issuance of a check and dehvery of the same constitutes payment. 
Our firm conviction is that pubHc funds are not appropriated or con- 
verted while there is opportunity on the part of the government to 
prevent such appropriation, and in this case it was still within the 
power of the government to stop payment of this check, at least until 
crédit was given for it by the bank of deposit of public funds against 
which Orr was authorized to check, or it was paid by the national 
treasury. It follows, therefore,.that the acts of Silverstone and Gold- 
berg in negotiating this check and securing its payment by the gov- 
ernment were acts not merely of private arrangement between them- 
selves, but designed and calculated to efïect the object and purposes 
of the scheme to defraud the government of its pubHc money, and the 
statute of limitations had not run when thèse acts were concluded. 

[2] Complaint is further made that the court committed error in 
allowing évidence to go to the jury as to sales of zinc at varions times 
to varions purchasers for the purpose of establishing the reasonable 
value of the zinc sold to the government. In reality, the testimony 
was ofïered and admitted for the purpose of showing that the zinc 
in question was sold to the government at an unreasonable and ex- 
orbitant figure. The testimony consisted in showing the market price 
of zinc f rom time to time, running back perhaps as much as six months 
previous to the transactions attending the sale to the government, and, 
through an expert accountant, in showing from their own books sales 
of zinc made by the Great Western Smelting & Refining Company 
and the W. A. Corder Company, also running back as far as Septem- 
ber 4, 1907. 

This was an attempt to prove value by the market, which is always 
admissible. Zinc was being sold on the market in and around Seattle 
and elsewhere constantly, and the sole purpose of the testimony was 
to show what that market value was. We find no error in the ruling 
of the court. 

Judgment affirmed. 



MARSH V. WAI^TERS et al. 

(Circuit Court of Appeals, Slxth Circuit. March 2, 1915.) 

No. 2553. 

L Eankeuptcy <@=3l65 — "PEErERENCE"— Teansfees Constituting Pbefee- 

ENCE. 

Where, within four months before bankruptcy, the président of a bank, 
to whom the bankrupt was indebted, with sufficient information to put 
hlm on inqulry as to the bankrupt's insolveney, loaned his own money 
to the bankrupt solely to enable the bankrupt to pay the bank, thougli 
the payment to the bank might hâve been recovered as a préférence, a 
mortgage taken by the président to secure his loan wâs also a "préfér- 
ence," under Bankr. Act July 1, 1898, c. 541, | 60b, 30 Stat. 562 (Oomp. 

£=>FoT other cases see sam« topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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St. 1913, § 9644), making transfers, while a bankrupt Is Insolvent and 
which operate as a préférence, voidable, if tlie person receiving the 
transfer or benefited thereby shall hâve reasonable cause to believe that 
Its euforeement will effeet a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266; Dec. Dlg. €=:>165. 

For other définitions, see Words and Phrase.s, First and Second Séries, 
Préférence.] 

2. Bankruptcy ®=5302— Préférence— Suits to Set Aside— Variance. 

Where, in a suit by a trustée in bankruptcy agalnst the président of 
a bank, to which the bank was not a party, to set aside as a préférence 
a chattel mortgage given the président, the bill proceeded on tlie theory 
that the mortgage was given to secure an antécédent debt to the bank, 
and attributed knowledge that a préférence would resuit to the président 
ouly, and not to the bank, while it appeared frorn the évidence that the 
mortgage was given to secure a loan of the presldent's own mouey, made 
to enable the bankrupt to pay the bank, a decree setting aside the mort- 
gage could not be suistained ; It being theoretically possible that tUe prés- 
ident, by reason of the form of the bill, had failed to assert defeases 
otherwise open to him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. <S=)302.] 

3. DowER <S=>49— Bab— Effect of .Toinuek in Pkeferential Convetanoe. 

The dower interest of a bankrupt's wife was no part of the bankrupt's 
estate, and her joining in a preferential conveyance, afterwards deciared 
invalid, would not deprive her of her right of dower. 

[Ed. Note. — For other cases, see Dower, Cent. Dig. §§ 154-174; Dec. 
Dig. <g=>49.] 

Appeal f rom the District Court of the United States for the North- 
ern District of Ohio ; John M. Killits, Judge. 

Suit by S. E. Walters, trustée in bankruptcy of L. F. Zimmerman 
and another, individually and as partners, doing business as the Zim- 
merman Music Company, against George H. Marsh. From a de- 
cree for complainants, défendant appeals. Reversed and remanded, 
with directions. 

H. W. Fraser, of Toledo, Ohio, for appellant. 
Lawrence C. Spieth and À. V. Cannon, both of Cleveland, Ohio, for 
appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is an appeal from a decree set- 
ting aside an alleged preferential transfer under section 60b of the 
Bankruptcy Act. The transfer in question is a real estate mortgage 
for $12,000, given to appellant within four months of bankruptcy by 
h. F. Zimmerman, one of the bankrupts (his wife joining in the 
mortgage), upon certain of the mortgagor's real estate. The partner- 
ship at the time owed the First National Bank of Van Wert, Ohio, up- 
wards of $19,000; the bank holding in pledge as security certain 
bonds worth about $6,000. The partnership had at the time a check- 
ing account at the bank, on which there was a balance to the firm's 
crédit. The bill allèges an indebtedness from the bankrupts to the 
bank, the making of the mortgage "for the benefit of" the bank, al- 

^s:>FoT other cases see samo topic & KEY-NUMBBR In ail Key-Num'Oered Dlgests & Indexe» 
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leges lack of considération from appellant for the mortgage, and, in 
effect, that appellant knew or should hâve known that the effect of 
the mortgage was to enable the bank to obtain a greater percentage of 
its debt than other creditors. The record shows, however, that in 
fact appellant, who was the président of the bank (though not its 
active manager), turned over to the mortgagor $12,000 of his own 
money; the latter being immediately, and as part of one transaction, 
applied upon the bank's debt. We assume, for the purposes of prés- 
ent disposition, that not only the partnership, but the individual mem- 
bers as well, were actually insolvent when the mortgage was given, al- 
though the record is not definite on this point. But the évidence jus- 
tifies the conclusion that both the bank and appellant had sufficient in- 
formation to put them on inquiry as to the debtors' insolvency. 

While, so far as form gO€s, the évidence, as already said, néga- 
tives the theory of the bill that the mortgage was given merely as se- 
curity for a pre-existing debt, and (by implication) that appellant was 
merely the bank's agent in taking and holding the mortgage, yet it ap- 
pears, accordiiig to the record hère, that the mortgage was taken at 
the instance of and for the benefit of the bank, and was so taken, not 
because the loan was an attractive one in itself , but solely to enable the 
bank to obtain payment; for we hâve no difïiculty in concluding, on 
the record before us, that the mortgage was the resuit of a three- 
cornered arrangement between the cashier, appellant, and Zimmer- 
man, one of the debtors, by which the proceeds of the mortgage loan 
should be, as part of one and the same transaction, directly and im- 
mediately applied in payment of the bank debt. This conviction re- 
sults from the testimony of the three parties most directly concern- 
ed, in connection with the fact that the amount of the mortgage loan, 
plus what was available on the sale of the pledged bonds, added to 
the amount of the bankrupt's deposit, was but $2 more than the bank 
debt, the entire of which was immediately paid according to previous 
understanding. 

[1] The important question, then, is whether the mère fact that 
appellant furnished his own money, as a means of enabling the bank 
of which ne was the président to obtain a préférence, relieves his 
mortgage from attack as a preferential security under section 60b. As- 
suming insolvency, the transaction amounted, upon the présent record, 
to a préférence in favor of the bank; but the bank was not made a 
party, and for this reason the question of appellant's liability, under 
the pleadings, becomes specially material. Had the bill been so drawn 
as to cover the situation shown, we see no insuperable objection to a 
setting aside of the mortgage itself as a preferential transfer, so far, at 
least, as necessary to complète relief against such transfer; for cir- 
cuity of arrangement cannot avoid the eiïect of a transfer intended 
to be in fact preferential. Newport Bank v. Herkimer Bank, 225 U. 
(S. 178, 184, 32 Sup. Ct. 633, 56 L. Ed. 1042; Stearns Sait & Lum. 
Co. V. Hammond (C. C. A. 6) 217 Fed. 559, 562, 133 C. C. A. 411. 
And while there can be no preferential transfer without a depletion of 
the bankrupt estate (Continental Trust Co. v. Chicago Title Co., 229 
U. S. 435, 443, 33 Sup. Ct. 829, 57 L,. Ed. 1268), yet the transaction in 
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question, in view of the bankrupts' insolvency, was bound to bave 
the effect of depleting the estate otherwise available for ratable dis- 
tribution among creditors. 

In tbese circumstances, we cannot think that the mère fact that the 
bank's président used his own money as a means of effecting a pref- 
erential transfer relieved his security from the ban of section 60b, 
so far as it may stand in the way of f ull reUef to creditors. The case 
is within the reasoning of the Beerman Case (D. C.) 112 Fed. 662, and 
of Dean v. Davis, 212 Fed. 88, 128 C. C. A. 658. True, there was hère 
no indemnity bond, as in the Beerman Case; but the élément of Per- 
sonal interest, which in the latter case was represented by the indem- 
nity bond, is hère represented by appellant's personal and officiai in- 
terest in the bank and in the preferential payment of its debt. The 
case is therefore, we think, readily distinguished from the Van Ider- 
stine Case, 227 U. S. 575, 33 Sup. Ct. 343, 57 L. Ed. 652, where (a) 
the Discount Company had no knowledge that a preferential pay- 
ment was intended, and (b) had no notice whatever of the intended 
application of the money loaned, wliile hère appellant not only knew 
of the intended préférence, but was directly interested in the payment, 
not only in his officiai capacity, but individually as a stockholder. The 
case hère also difïers from the Baar Case, 213 Fed. 628, 130 C. C. A. 
292, for there the uncle who made the loan was interested in but 
$500 eut of $2,500 advanced, and so could not be said to bave received 
a préférence as to more than the $500. 

Moreover, the case seems to hâve turned upon the question of f raud- 
ulent conveyance, and there was in fact there no f raud. While, there- 
fore, it would bave been proper to sue the bank to recover its préfér- 
ence, the mortgage is not necessarily relieved from attack. 

[2] The bill, however (whicb was perliaps filed under a misappre- 
hension of the facts), is not in form to permit recovery upon tlie rec- 
ord made. Its theory is that the mortgage merely secured the anté- 
cédent debt, and the allégation of knowledge that a préférence would 
resuit is attributed to appellant only, and not to the bank. We do not 
feel justified in sustaining the decree in the face of an allégation in the 
bill that no advance was made, merely because the advance actually 
made by appellant was designed to effect a préférence to the bank. As 
between appellant and the bank, there is no inequity in putting the 
burden upon the bank, which, indeed, as between itself and appellant 
is primarily liable; and while, if the bill had been in proper form to 
meet the actual transaction, appellant could not now be heard to com- 
pîain that the bank was not made a party (for he made no such défense 
by answer), yet under a bill stating the actual case he would be entitled 
to bave the bank before the court, and it is at least theoretically pos- 
sible that appellant bas failed, by reason of the form of the bill, to 
assert défenses otherwise open to bim. 

What we bave said concerning the effect of the transfer in question 
is, of course, based upon the record before us. We do not attempt te 
pass upon the bank's rights in its absence, nor finally to décide the 
rights of appellant as they may appear under issue joined on prop- 



MICHIGAN CENT. E. CO. V. SCHAFFEB 809 

er pleadings and such new or further testimony as may be presented 
thereunder. 

[3] We may add that Mrs. Zimmerman's dower interest was not a 
part of the bankrupt's estate, and her joining in a preferential convey- 
ance, afterwards declared invalid, would not deprive her of the right 
of dower. In re Lingafelter, 181 Fed. 24, 104 C. C. A. 38, 32 L. R. 
A. (N. S.) 103. 

The decree will be reversed, and the cause remanded to the Dis- 
trict Court, with directions to permit amendment of the bill so as to 
allège the actual transaction, and with leave to make the bank a de- 
fendant, and for further proceedings not inconsistent with this opin- 
ion. The costs of this appeal will be equally divided between appellant 
and complainant trustée. 



MICHIGAN CENT. R. CO. v. SCHAFFER. , 

(Circuit Court of Appeals, Sixth Circuit. March 2, 1915.) 
No. 2560. 

1. Masteb and Sebvant <®=»286 — Action for Injubies— Questions for Jury. 

Where, in a railway brakeman'.s action for Injuries, there was évidence 
that a car load of piles, 30 f eet long and f rom 10 to 15 inches in diameter, 
on a flat car, was loaded in the customary method of loading saw- 
logs, but there was also évidence that It was not loaded and secured in 
the customary and recognlzed way of loading telegraph pôles, the plies 
differed enough from sawlogs and sufflciently resembled telegraph pôles 
to make it a question for the jury whether reasonable care demanded 
that the load should hâve been secured in the manner or with some of 
the précautions generally used with telegraph pôles, and évidence as to 
whether the method adopted was reasonably safe was properly admltted. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §f 
1001. 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. ©=5286.] 

2. Evidence <s=3539% — Opinion Evidence— Competenct of Witnesses. 

On the question, in a railway brakeman's action for injuries, as to 
the proper method of loading tlmber upon a flat car, witnesses whose 
expérience had been conSned to junction point inspection under rules 
adopted by most railroads, though not by défendant, were compétent to 
testify, as there is no such substantial dissimilarity between the proper 
standard of safe loading for hauling from the point of shlpment and the 
proper standard for transfer at junction points that one could hâve 
no bearing on the other. 

[Ed. Note.— For other cases, see ii'vldence, Cent. Dig. §§ 2350-2352; 
Dec. Dig. ■S=»539%.] 

3. Master and Servant <g=3243 — Liability for Injuries— Inspection— Dutt 

OF Employé. 

A rule of a railway Company that it was the duty of ail train erews 
to examine stakes, wires, and crosspieces used to secure material loaded 
on flat cars, before moving cars, did not impose upon each member of 
the train crew the duty of examining and checking up ail the work of 
the other members, or prevent them from making a suitable and ap- 
propriate subdivision of the duties imposed upon the crew among the 
members thereof, and where the duties had been thus subdivided, and the 
duty imposed upon the couductor by gênerai custom, and the practlee 
adopted in the particular instance of inspecting such stakes, wires, and 

CssFor otber cases ■•• sam* toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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crosspleees, a brakeman's fallure to make such Inspection Mmself dld 
not defeat a recovery for Injuries caused by the conductor's négligent 
Inspection, especlally as any other construction would practlcally pré- 
serve the fellow servant rule, notwlthstandlng Its statutory abrogation. 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §| 
682, 75&-775 ; Dec. Dlg. €=243.] 

4. Masteb and Servant <S=>216 — Liabilitt fob Injtjeies— Assumption or 

RiSK. 

Wtiere a railway brakeman, injured by reason of the Improper method 
in whleh tlniber loaded upon a flat car was secured, had never seen 
tlmber of that kind loaded and shlpped until shlpmcnts jiist preceding 
tlie partlcular shipment, had recelved no spécial instructions on the 
sub.lect, and could not hâve known of the improper method of twlstiiig 
the wires securing the load without cllmbing on the car and repeating 
an Inspection whleh the conductor had already made, and even then 
might not hâve appreciated the danger, he dld not In law assume the rlsk 
of injury from the conductor's négligence, slnce, while the common-law dé- 
fense of assumption of risk Is available lu actions under Emplovers' 
Liability Act Aprll 22, 1908, c. 149, 35 Stat. 65 (Comp. St. 1913, § 8657), 
to make the défense good In cases depending on the négligence of fellow 
servants, it must appear that such négligence was In fact known to the 
Injured employé, or was so customary that he should be charged with 
knowledge, and also that he appreciated or was bound to appreciate the 
danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
567-573; Dec. Dig. <S=»216. 

Assumption of risk incident to employment, see note to Chesapeake 
& O. R. Co. V. Hennessey, 38 0. 0. A. 314.] 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Michigan ; Arthur J. Tuttle, Judge. 

Action by Marion F. Schaffer against the Michigan Central Railroad 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

W. S. Humphrey, of Saginaw, Mich., for plaintiflf in error. 
E. W. De Foe, of Bay City, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Schaffer was a brakeman in the rail- 
road's employ upon a logging branch. A car load of piles had been 
accepted from a shipper on this branch, and while the car was being 
hauled to the main line the forward end of one pile dropped from the 
car to the ground, the rear end was driven through the caboose in 
which Schaffer was riding, and he was hurt. He brought this action 
under the fédéral Employers' Liability Act, in the court below, and 
recovered verdict and judgment. 

It is conceded that the duty to load this car properly and saf ely rested 
upon the shipper alone, and the sole négligence alleged against the rail- 
road and submitted to the jury was that the conductor of this train 
failed properly to inspect this car at the time of shipment. That the 
duty of inspecting and of rejecting any car unsafely loaded did rest 
upon the railroad is admitted. There hâve been presented to us only 
two main questions : P'irst, was there évidence for the jury tending 

Ê^sFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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to show négligence for which the railroad could be Hable to Schaffer? 
and, second, was the injury the resuit of a risk which Schaffer had 
assumed ? 

[1] This car load of material, intended for use as piles, comprised 
17 sticks just as eut from the stump, 30 feet long and varying in di- 
ameter from 12 to 15 inches at the butt to 10 to 12 inches at what had 
been the upper end. They were not required to be perfectly straight, 
and they contained some "sweep." They were pyramided on the iîat 
car ; that is to say the bottom tier comprised as many as would lie side 
by side on the floor of the car, the next tier was one less in number, 
the sticks lying in the notches between those of the tier below, and so 
on up. In the sockets provided for that purpose on each side of the car 
were three stakes 12 to 15 inches high above the car floor. In addi- 
tion, at the front and rear stakes, a wire was passed from the top of the 
load down around one stake socket, up across thè load and down around 
the other socket and back to the top, then the free ends were united, 
and then the double wire was tightened by turning a bar passed under- 
neath and so making a loop around the bar and twisting the loop as 
much as possible. The spécifie faults alleged, and upon which the 
verdict dépends, are that the stakes should hâve been higher, that their 
tops should hâve been wired together and with several strands of wire, 
and that thèse strands should hâve been tightened by twisting together 
like a cable; ^ and it is very likely that if the car had been so treated 
this accident would not hâve happened. 

The railroad claims — and for the purposes of this review we may 
consider it established — that this pyramiding was the customary method 
of loading logs ; that it had long been accepted by the employés, includ- 
ing Schaffer, as a proper and safe method, and that the use of any wires 
or tying was an additional and uncalled-for précaution. On the other 
hand, there was testimony that, generally, the country over, the cus- 
tomary and recognized way of loading telegraph pôles was with the 
high side stakes and with several cross-wires properly tightened between 
the stakes. The railroad's whole position that there was no négligence 
rests on the assumption that the safe loading of thèse piles is to be 
judged by the rules applicable to sawlogs. A jury might accept this 
assumption, but a court cannot do so. This material differed enough 
from logs and sufficiently resembled telegraph pôles, so that it was 
proper to receive testimony bearing on the question whether the method 
adopted was reasonably safe, and to leave to the jury the issue whether 
reasonable care demanded that this load should hâve been secured in 
the manner, or at least with some of the further précautions, generally 
used with the smaller product. 

[2] From this conclusion, it follows that witnesses were compétent 
to testify, even though their expérience had been confined to junction 

» A plausible theory of the accident — and one which we may assume the 
jury accepted — seems to be that the wire was weakened by twisting the loop, 
that It broke at this point, that as the front end of the stick worked out of 
position the wire sUpped around one of the stake sockets for a distance and 
then caught, thus holding the end of this plie from falUng further, and that 
the engagement with the socket then gave way, lettlng the wire slip further, 
and the end of the pile fall to the ground. 
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point inspection under the rules of the Master Car Buiîders' Associa- 
tion, adopted by most of the railroads, but not by défendant. Between 
the proper standard of safe loading for hauUng f rom the point of ship- 
ment and the proper standard for transfer at junction points there can 
be no such substantial dissimilarity that one can hâve no bearing on the 
other. Even if the Hability was to be wholly fixed by defendant's rules 
relating to logs, as défendant claims, there would still be évidence tend- 
ihg to show improper inspection, because thèse rules required side stakes 
extending 24 inches above the car floor, and the stakes actually used 
extended up not over 16 inches. It is at least probable that a 24-inch 
stake would hâve prevented any serious injury following the breaking 
of the wire. 

[3] One of the defendant's rules on this subject provided: 

"It is the duty of ail train crews to examine such stakes, wires, and cross- 
pieces before movlng cars, whether the same hâve been loaded by the shipper 
or by the company; and should it appear that such stakes, wires, or eross- 
pieces are insufflcient, or not in good order, they are instructed to décline to 
remove the cars until the proper safeguards for securing the freight shall hâve 
been furnished." 

This train crew consisted of the engineer, fireman, and two brakemen 
— of whom plaintif! was one. It is defendant's theory that the duty of 
inspection was, by this rule, so far imposed on plaintifï as to prevent 
any recovery by him because of a négligent inspection ; while it is plain- 
tiff's theory, submitted by the court to the jury and by the verdict im- 
pliedly adopted, that by the long-continued gênerai custom, and by the 
practice adopted in this instance, the duty had been turned over to 
the conductor, so that the company's négligence could be rested solely 
on the conduct of the conductor, and so that any carelessness by the 
brakeman would be, at the worst, contributory négligence. It seems 
obvious that this rule cannot be interpreted according to its extrême 
literal force, as imposing the dujy equally on each member of the crew. 
It is not to be supposed that the engineer and fireman were expected 
to leave their positions and inspect loading; nor is it reasonable to 
think that each brakeman must examine and check up ail the work of 
the other brakemen and of the conductor, or else be himself guilty of 
a breach of duty which would amount to participation in the others' 
négligence. 

We think thèse rules contemplate that the crew should make suitable 
and appropriate subdivision among its members of the duties imposed 
upon that body ; and observing that, by other rules, the conductor is de- 
clared to be responsible for the care and safety of the train and "must 
know that train has been inspected before starting," and that two 
différent bulletins regulating inspection of such cars are addressed 
to freight conductors, it was entirely permissible for the jury to find 
that the duties had been thus subdivided, that the rule had been inter- 
preted and applied according to plaintifï's theory, and that the failure 
of proper inspection might be chargeable to the conductor, and not to 
plaintiff. Indeed, the other construction would, in practical efïect and 
pro tanto, préserve the fellow servant rule, in the face of its statutory 
abrogation. 
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[4] Upon the subject of assumption of risk, no question is open, 
save whether the undisputed testimony showed such a risk assumption 
as required the direction of a verdict for défendant. Such assignments 
of error as complain of the charge given by the court on its own mo- 
tion on this subject rest upon no exception taken, and cannot be con- 
sidered. Those which complain of the modifications made by the court 
of the charges on this subject requested by défendant rest on no excep- 
tion pointing out any particular in which the modification was inaccurate 
or incomplète, and so there is only the question whether it was error 
to refuse the requests as presented. By Seaboard Air Line v. Horton, 
233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, it is now settled that 
the common-law défense of assumption of risk remains in actions 
brought under this statute, but it is also recognized by récent décisions 
in this court (Yazoo v. Wright, 207 Fed. 281, 285, 125 C. C. A. 25, 

affirmed 235 U. S. 376, 35 Sup. Ct. 130, 59 L. Ed. ; Tennessee Co. 

V. Gaddy, 207 Fed. 297, 298, 125 C. C. A. 41 ; lUinois Co. v. Porter, 
207 Fed. 311, 314, 125 C. C. A. 55; Sterling Co. v. Hamel, 207 Fed. 
300, 304, 125 C. C. A. 44) that to make the défense good, in cases de- 
pending on the négligence of fellow servants, it must appear, first, that 
the négligence was either in fact known to plaintiff, or was so cus- 
tomary that he must be charged with knowledge, and, second, that he 
must appreciate, or be bound to appreciate, the danger. 

Both thèse éléments are left out of sight in the claim that a verdict 
should hâve been instructed against Schafïer. Until the just preceding 
shipments of this same consignment, he had never seen piling loaded or 
shipped. He had received no spécial instructions from any one on the 
subject. He had no reason to think that his conductor had carelessly 
accepted an unsafe tying. Unless he climbed on the cars and repeated 
the inspection which the conductor had already made, he would not 
know of the use of that method of twisting the wires which very prob- 
ably was the fatal error; and if he had seen ail the détails of the 
fastening, it could not be said, as matter of law, that he either did or 
was bound to appreciate the danger which, as the event proved, attend- 
cd this method of loading and tying this particular material. 

The judgment below is affirmed, with costs. 



FARRIS T. CABTN CREEK CONSOL. COAL CO. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1915.) 

No. 1292. 

1. Masteb and Servant «©=97— Liabilitt for Injuries— Accidental In- 
juries. 

Plaintiff was employed to hook and unhook; coal cars at a tipple at 
the foot of a tramroad extending up a steep liillside from the tipple to 
the opening of the mine. Another parallel tramroad was used for mine 
supplies, and to take the mlners up and down, and was equipped with a 
flat car hauled by an electric holst. Plaintitt and another employé were 
directed to go up on the last-mentloned tramroad to get a barrel of oll 
which had rolled off the car, and two other employés on the bench at the 

^ssFor otber cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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head of the tramroads were directed by the mine bcfss to hclp them In 
loading the barrel, and for that purpose tliey took with them a heavy 
plank. One of them sllpped on a "slick" place, allowing the plank to es- 
cape, and to descend towards the car. Plalntlff jumped from the car, 
but was struck by the plank. There was no claim that the bench along 
whieh the employés were carrying the plank was unsaf e, or in an improper 
condition; but it was elaimed that a ll^hter board, whlch migbt, per- 
haps, hâve answered the purpose, was available. Eeld that, as it did not 
appear that the plank was unsultable for the work to be done, or, If it 
was unsuitable, that the mine boss directed its use, or had any knowled.ire 
that It was taken by the employés, a .1ury finding of négligence would 
not bave been warranted, and a verdict for défendant was properly 
directed, since the Injury was one which resulted from pure accident, or 
from causes whlch could not hâve been reasonably anticipated, unaccom- 
panied by want of ordinary care on the part of the employer. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. DIg. 5 163 ; 
Dec. Dlg. <®=397.] 

2, Master and Servant ©=597 — Liabilitt foe Injuries— Injuries Receivkd 

IN Work Outside Bmployment. 

As there was évidence only of what plalntlff actually did during the few 
days, he was at work prior to the accident, and no évidence as to what 
he was hired to do, and as the unforeseen and extraordinary accident was 
one just as liable to occur where he had been worklng as on the incline 
wbere he was injured, he could not reeover on the theory that lie was in- 
jured in the performance of a required task outside bis con tract of em- 
ployment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. | 16-3 ; 
Dec. Dlg. <S=>97.] 

3. Evidence ®=>471— Facts or Conclusions. 

A question asked a witness as to what effect the plank would hâve 
had if it had struck the car was profierly excluded, as It called for 
an opinion whlch the witness was not compétent to express, and whlch 
would bave been wlthout probatlve value, especlally as its only object 
was to show that plalntlff was not chargeable with contributory négligence 
in jumping from the car, whlle the case was not defended, and could 
not be defended, on that ground. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. §§ 2149-2185; 
Dec. Dlg. <S=471.] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston ; Benjamin F. Keller, 

Action by Dominic Farris against the Cabin Creek Consolidated Coal 
Company. Judgment for défendant, and plaintiflf brings error. Af- 
fîrmed. 

Maynard F. Stiles, of Charleston, W. Va., for plaintiff in error. 

George S. Couch, Jr., of Charleston, W. Va. (Brown, Jackson & 
Knight, of Charleston, W. Va., on the brief), for défendant in er- 
ror. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

KNAPP, Circuit Judge. This is an action for personal injuries 
received by the plaintiff in error (plaintiff below) as the resuit of 
a singular accident. The défendant opérâtes a coal mine on Cabin 
creek, Kanawha county, W. Va., the opening of which is on a steep 

^=:jFor other cases see same toplc A KBY-NUMBBR lu ail Key-Numbered Digests &. Indexes 
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hillside about 1,000 feet above the creek. Near the creek is a tipple 
from which a tramroad extends up to the opening of the mine. This 
tramroad is used for lowering the coal from the mine to the tip- 
ple, where it is discharged into cars. The plaintiff, a young Italian, 
was employed at the tipple to hook and unhook the coal cars as they 
came down from the mine and were returned, and to keep the tipple 
in order. About 75 yards up the creek is another tramroad, which 
begins at a hoisthouse some distance above the creek and runs up 
the hillside, practically parallel with the other tramroad, to a point on 
the same bench as the mine. This tramroad is used for mine sup- 
plies and to take the miners up and down, and was equipped with 
an open flat car hauled by wire cable and electric hoist. 

On the day of the accident, the plaintiff, who had been at work 
only a week, and a man by the name of Stover, were directed by 
the mine boss to go up on this tramroad to get a barrel of oil and 
take it up to the top of the hill to the mine. It appears that this barrel 
of oil had roUed off the car, while being taken up the day before, 
and had lodged on the ground near the tramroad about 25 yards from 
its top. Two other men, Green and Adams, were sent from the drum- 
house, at the head of the other incline, to assist in loading the barrel, 
and for that purpose took from a stock of car timber at the drum- 
house an oak plank, about 12 feet long, 12 inches wide, and 2 inches 
thick, which they carried on their shoulders some 75 yards around the 
hillside to the head of the incline in question, intending to take it down 
on the car to the barrel and then roll the barrel on it up onto the 
car. Just as they got to the head of this incline, one of the men 
slipped, and the other being unable to hold the plank, which is said 
to hâve weighed about 96 pounds, it escaped from their control and 
went "tearing down the hill" towards the ascending car, on which 
the plaintiff and Stover were seated. The car had gone about half 
way up to the top when the plank began its swift descent down the in- 
cline. When the plank fell, one of the men who had been carry- 
ing it gave out a warning cry, and the man at the hoisthouse, seeing 
the plank coming, put on the brake to stop the car. It seems that at 
or about the same moment the plank was seen by the men on the car, 
and Stover called to the plaintiff to jump. Both of them jumped when 
the plank was 30 to 50 feet away, Stover first and the plaintiff imme- 
diately afterwards. The plank had been coming down on or between 
the rails, but presently took a différent course, probably because the 
sudden stopping of the car jerked up the cable, which threw the plank 
off the track, and kept on its downward flight alongside the tramroad. 
It happened to hit the plaintiff, either as he was jumping or about the 
instant he struck the ground, and he was severely injured; one of his 
legs being se badly broken as to require amputation above the knee. 

[1] At the conclusion of the évidence the trial court directed a ver- 
dict for the défendant, and the correctness of that ruling is the main 
question to be determined. It seems quite unnecessary in this opinion 
to review the familiar principles which hâve been developed and ap- 
plied in an endless number of négligence actions. In this case there 
is no dispute about the material facts and they are easily apprehend- 



816 220 fedi:ral reporter 

éd. The plaintiff did not attempt to show that the bench along which 
Green and Adams were carrying the plank was unsafe, or in any re- 
spect in an improper condition. One of the witnesses says that Ad- 
ams, who was carrying the front end of the plank, "shpped over a lit- 
tle place that was slick," whatever he meant by "slick," and this un- 
foreseen and purely accidentai happening, so unlikely to occur that 
no degree of prudence would hâve anticipated it, or thought of guard- 
ing" against it, was the proximate cause of the plaintiff's misfortune. 
The case, therefore, at once narrows down to the contention, and this 
appears to be the principal ground relied upon for reversai, that the 
défendant was négligent, or might hâve been found so by the jury. 
because Green and Adams, who were sent by the mine boss to help 
recover the barrel of oil, without other directions so far as the rec- 
ord discloses, took with them for that work a heavy oak plank, when 
they had there available, as would presumably hâve appeared if of- 
fered proof had been admitted, a lighter board which might perhaps 
hâve answered their purpose. 

There is no sustainable basis for this contention. AU that appeared 
about the plank was its material and dimensions, and the fact that two 
men carried it on their shoulders some 75 yards from the drumhouse to 
the point where they unfortunately let it fall. But this proof would 
not warrant the inference that the plank was unsuitable for the 
work to be done. Indeed, the presumption would seem to be the 
other way, when account is taken of the weight of this barrel of oil 
and the place from which it was to be extricated. Moreover, it was 
not shown that the mine boss directed the use of the plank, or had any 
knowledge that it was taken by the men sent to get the Ijarrel. The 
most that can be said about it, if anything, is that they made an error 
of judgment; but, even if this be assumed, it was a mistake for which 
the défendant is not liable. 

Taking the entire testimony, as we do, in the aspect most favorable 
to the plaintiff, we think it clear that nothing was shown which per- 
mitted an inference of négligence on the part of the défendant. In- 
deed, we do not perceive any ground upon which Green and Adams, 
fellow servants of the plaintiff, could be deemed at fault; and, if they 
were not négligent, the défendant surely cannot be held responsible 
because they failed to keep the plank from falling down the incline. 
We hâve examined ail the authorities cited in the brief of plaintifï's 
counsel, including those ref erred to in his supplemental mémorandum ; 
but none of them goes to the extent of upholding a recovery upon the 
facts which the plaintifif proved or offered to prove in this case. With 
the sympathy which his disabled condition naturally excites, we hâve 
scrutinized the record with especial care, but are impelled to the con- 
clusion that he failed to make out a case which would warrant a jury 
in finding the défendant guilty of négligence, and we are therefore 
of opinion that the verdict in its favor was properly directed. The 
iule of law which is believed to bave controlling application to the facts 
hère presented is stated in 26 Cyc. 1092, as follows : 

"For an Injury which results from pure accident, or from causes which 
could not be reasonably anticipated, unaccompanîed by want of ordinary care 
on the part of the master, he is not liable." 
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In our judgment, the case at bar is such a case, and it must be de- 
cided accordingly. 

[2] It is argued, however, that the plaintiff was entitled to recov- 
er, or to hâve his case submitted to the jury, because he was injured 
in the performance of a required task which was outside his cqntract 
of employment. But we are clearly of opinion, upon the undisputed 
facts of record, that this contention cannot be sustained. In the first 
place the évidence does not show with any definiteness or certainty 
what the plaintifï was hired to do; it only shows what he actually 
did during the few days he had been at work before the accident. 
Under the circumstances of this case, and in the absence of proof to 
the contrary, we think it cannot be said that the particular service in 
which he got hurt was not a service which he could be properly called 
upon to perform. The incHne down which the plank happened to fall 
was a part of the plant which the défendant used in its mining opéra- 
tions, and any incidental service in or about that plant would seem 
to be fairly within the scope of his employment. But a more conclu- 
sive answer to the argument hère considered is that the plaintiff was 
not sent to a place or for a task of any inhérent or reasonably an- 
ticipated danger. Such an unforeseen and extraordinary accident as 
the one that happened was just as liable to occur at the tipple, where 
he had been working, as on the incline, where he lost his limb. In 
short, the work in which he was sent to assist exposed him to no 
hazard, which was apparent or probable, and his in jury resulted from 
a pure accident, quite beyond the range of expérience or précaution. 

[3] There is a miner assignment of errer which should, perhaps, 
receive a word of notice. A witness for the plaintiff was asked this 
question: "Can you tell what effect it [the plank] would hâve, if it 
had struck the car?" The answer was excluded. We think this rul- 
ing clearly correct, because the question called for an opinion which 
the witness was not compétent to express, and which, if given, would 
hâve been without probative value. Moreover, its only purpose was 
to show that the plaintiff was not chargeable with contributory nég- 
ligence because he jumped off the car. But the case was not de- 
fended, and could not be defended, on that ground. It was perfectly 
natural for the plaintiff to attempt to escape by jumping, and the 
most prudent and careful of men would hâve been likely to do what 
he did under the circumstances. The verdict was not directed against 
him because of any fault on his part, and it is évident that, if not 
free from contributory négligence as a matter of law, the jury would 
hâve been amply justified in fînding for him on that issue. 

The record discloses no réversible error, and the judgment appealed 
from will therefore be affirmed. 

220 F.-52 
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DAT V. TJNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. February 18, 1915.) 

No. 1264. 

1, Ceiminal Law <S=>369 — Evidence— Similar Offenses. 

On a trial for carrying on the business of a wholesale liquor dealer 
tu the years 1910 and 1911 wlthout paying the spécial tax as required 
by law, in whlch accused claimed that he acted merely as the agent of 
hls brother, in whose name the distiUery was bonded, and there was no 
proof of gênerai facts and circumstances such as usually Indicate occu- 
pation, and It therefore became necessary for the government to show 
particular sales of such character and number as would Justify a finding 
that accused carried on the business for himself, it was error to admit 
évidence of sales in 1909, simllar in character and about equal In num- 
ber to the transactions proved in 1910, as such sales did not show that 
accused carried on such business in 1910, and were not admissible to 
prove aecused's intent, as his intent was no part of the offense. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 822-824 ; 
Dec. Dlg. <S=ï>369.] 

2. Ceiminal Law <S=>436 — Bvidkhce—Documentart Evidence. 

On a trial for carrying on the business of a wholesale liquor dealer 
without paying the spécial tax as required by law, where it was the gov- 
ernment's contention that aecused's claim that he was aeting as agent 
for his brother, in whose name the distiUery was bonded, was merely 
a subterfuge, and that he was running the business for himself, an of- 
ficiai form, supposed to show ail the opérations of the distiUery for a 
particular season, including the dates when, and persons to whom, sales 
were made, and a record of the vlslts of government offlcers, slgned 
by themselves, should hâve been admitted, as it was not, as claimed, a 
œere self-serving déclaration ; no reason being suggested for false entries 
therein. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1023; 
Dec. Dig. <S=»436.] 

Woods, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

George S. Day was convicted of an offense, and he brings error. 
Reversed and remanded. 

Charles A. Hammer and John Paul, both of Harrisonburg, Va., for 
plaintiflf in error. 

Richard E. Byrd, U. S. Atty., of Richmond, Va., for the United 
States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The plaintiff in error (défendant below) 
was convicted of carrying on "the business of a wholesale liquor dealer 
without having paid the spécial tax theref or as required by law." The 
indictment contains two counts : the first charging commission of the 
offense in the year 1910, and the second charging a like violation of 
the statute in 1911. The facts which appear to be material and the con- 
tentions disclosed by the assignments of error may be summarized as 
follows : 
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The distillery in question, which is located near Timber Ridge, in 
the county of Rockbridge, Va., was operated for a number of years 
for the production of apple brandy. During the years named in the 
indictment, and apparently before that, the land on which the dis- 
tillery building stands, if not the building itself, was owned by defend- 
ant's wife, while the distillery apparatus and fixtures belonged to his 
brother, T. T. Day, who lived some 50 miles away in Amherst county, 
but who spent more or less of his time at Timber Ridge during the 
brandy-making season. In the previous years of opération, as well 
as in 1910 and 1911, the distillery was bonded by T. T. Day. The 
défendant asserts that the business at ail times belonged to his brother 
and was actually conducted by him, and that he was merely the agent 
of his brother in looking after the distillery and selling the brandy 
produced. The government contends that, although the distillery was 
bonded by T. T. Day, the business in fact was carried on by the de- 
fendant, and the sales in question made for his own benefit. This ap- 
pears from the following clear statement in the charge to the jury : 

"If you believe from the évidence beyond ail reasonable doubt that the de- 
fendant made the sales of brandy as testified by the government veitnesses 
in chief, and if you also believe beyond ail reasonable doubt that the défend- 
ant was in fact the owner and proprietor of the distillery in question at tbe 
tlme said sales were made, you should find him guilty as chargea in the in- 
dictment, although you may believe that in making such sales the défendant 
was ostensibly acting as the agent of T. T. Day. On the other hand, if T. 
T. Day was in fact the proprietor of the distillery, and if in making the afore- 
said sales of brandy the défendant was in fact acting as the agent of sald 
T. T. Day, you should acquit the défendant. ïou are further instructed that 
an agent, if such in fact, may lawfuUy do any aet which his principal may 
lawfully do." 

[1] In making out its case the government was allowed to show, 
against the defendant's objection, that he had made sales of brandy in 
his own name in November, 1909, and two checks in payment thereof , 
drawn to his order by one Willis, and dated the 9th and 24th of that 
month, were received in évidence. Later in the trial, when the défend- 
ant was under cross-examination, the government was permitted, 
against his objection, to introduce in évidence two checks drawn to his 
order by one Franey, dated, respectively, December 17 and 24, 1909, 
which he admitted were given to him in payment for brandy. It thus 
appears that at least four transactions in 1909, similar in character 
and about equal in number to the transactions proven in 1910, were 
allowed to be shown by the government in support of the charge of 
carrying on the business of a wholesale liquor dealer in the years cov- 
ered by the indictment. 

We are of opinion that it was error to admit this évidence, and its 
prejudicial effect can scarcely be doubted. It is a familiar and long- 
established rule that similar acts or misdeeds of the accused are inad- 
missible against him, except where they are material in proof of some 
necessary élément of the offense for which he is on trial. This rulc 
is laid down by ail the text-writers and in numberless décisions. An 
exception is found in cases where the criminality of the act dépends 
upon the intent of the accused, and the wrongful intent must therefore 
I;e established. In such cases évidence may be given of prior mis- 
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conduct of like character, for the purpose of proving the ititent vvith 
which the particular act was committed. But it seems clear to us that 
the offense for which the défendant was indicted does not embrace 
the élément of intention. No such élément is included or implied in 
the language of the section which he is charged with violating, and 
nothing in its provisions or purpose indicates that proof of intent is 
necessary to warrant conviction. Moreover, it was not claimed that 
défendant openlj- engaged in, or held hirnself out as carrying on, the 
business of a wholesale liquor dealer. The distillery with which he 
was connected was bonded by the brother, in whose name and for 
whose benefit it was ostensibly conducted. 

There was no proof of gênerai facts and circumstances, such as 
usually indicate an occupation, from which the jury could find that the 
business was in fact carried on by défendant; and it therefore be- 
came necessary for the government to show particular sales of such 
character and nurnber as would justify a tinding that he carried on 
the business for hirnself, and so came within the statutory prohibition. 
But it was the nature of thèse transactions and the circumstances at- 
tending them, whether they disclosed the défendant as acting for him- 
self or as agent for his brother, which the jury was authorized to pass 
upon, and he could not be heard to say that he did not intend to be a 
wholesale liquor dealer, if his acts and doings warranted the inference 
that he was actually engaged in that business. In other words, the 
question of his guilt or innocence turned upon what he did, upon the 
déductions justified by the transactions themselves, and not at ail upon 
his motive or intention. It follows from this, as we think, that évi- 
dence of similar transactions in the year 1909 was erroneously re- 
cel ved. The sales made in that year did not show that défendant "car- 
ried on the business" of a dealer in 1910, and proof of such sales was 
not necessary or proper to show his intent respecting the sales he made 
in the last-named year, because intent is no part of the offense for 
which he was indicted. We hâve examined ail the authorities cited by 
the learned counsel for the government, and are satisfied that none of 
them sustains his contention. Indeed, it seems to be well settled that 
exception to the rule which excludes proof of prior misconduct is 
limited to cases in which intent is a necessary élément of the offense 
charged. In our judgment this is not such a case, and therefore does 
not corne within the exception. 

[2] We are further of opinion that under the circumstances of 
this case the défendant was entitled to put in évidence the entire 
record described as form 25J/2. The trial court admitted the entries 
relating to the particular sales which the government proved, but ex- 
cluded the balance of the record. As we understand it, this is an 
officiai form, which is supposed to show ail the opérations of the 
distillery for the particular season, the entries covering fruit bought. 
poniace made, brandy distilled therefrom, times when it was gauged, 
and disposition made of the product, including the dates when and 
persons to whom it was sold. It also contains a record of the visits of 
government officcrs signed by themselves. Bearing in mind that the 
défendant was charged with running this business for hirnself, and 
that his claim to be acting as agent for his brother is asserted to be 
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a mère subterfuge, we think the record kept from day to day of what 
was actually donc at the distillery, showing, among other things, in 
whose name the output purported to be shipped, was proper évidence 
for submission to the jury. 

It seems to us hardly sufficient to say that this form is only a self- 
serving déclaration. No reason is suggested for making false entries 
in a record which appears to hâve been always open to inspection by 
the revenue officers, whose visits were attested by their signatures. 
If this record disclosed a large number of sales during the period in 
question, which were generally entered as sales by T. T. Day, and con- 
tained other indications that he was the real proprietor, it would in 
our judgment be admissible as tending to négative the government's 
contention that the business was in fact carried on by défendant. 
Without amplifying the argument, we are constrained to hold that the 
record as a whole was improperly excluded. 

The other assignments of error are not sustained ; but, for the rea- 
sons stated, we are of opinion that the judgment should be reversed, 
and the cause remanded for further proceedings not inconsistent with 
the views herein expressed. 

Reversed. 

WOODS, Circuit Judge (dissenting). Evidence of carrying on the 
business of a wholesale liquor dealer at any time before bill found, 
within the statutory limitation, was admissible. Ledbetter v. United 
States, 170 U. S. 610, 18 Sup. Ct. 774, 42 L. Ed. 1162. Besides, the 
charge of the government really was that the défendant was carrying 
on the business himself under a license issued to his brother. This 
involved the élément of deceit, and évidence of other like transactions 
fell within the principle of the rule that similar acts to those charged 
may be proved where intent is involved. Wigmore on Evidence, §§ 
216 and 300. 

The testimony on both sides was very full as to the sales alleged by 
the government to hâve been made in the defendant's own name, in- 
cluding the book entries. This was a practical admission by the gov- 
ernment that the other sales appeared regularly on the books as made 
and entered in the name of the defendant's brother who held a license. 

For this reason, it seems to me the défendant was not prejudiced by 
the refusai to admit the books themselves. 
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MEYER V. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. Pebruary 8, 1915.) 

No. 2704. 

1. Bankeuptct i®=>494 — Criminal Offenses— Concbalment dp Propebty— 

SUFFICIENCT OF InDICTMENT. 

An indictment eliarging a bankrupt with conceallng property from liis 
trustée, wliiela commenced with averinents substantially foUowing tlie 
language of tlie statute and alleged the bankrupt's acquisition of such 
property, the appointment of a receiver, that whlle lie vvas a bankrupt 
he knowlngly, willfully, and fraudulently concealed such property from 
the receiver, that a trustée was selected, appointed, and qualified, and 
that, after such sélection, etc., the bankrupt contlnued to conceal know- 
lngly, fraudulently, willfully, and unlawfully from the trustée, such 
property belonging to the estate in bankruptcy, and while he was a bank- 
rupt, charged an offense under Bankr. Act July 1, 1898, c. 541. § 29b, 
30 Stat. 554 (Comp. St. 1913, § 9613), providing that a person shall be 
punished as therein provided upon conviction of the offense of know- 
lngly and fraudulently concealing while a bankrupt from his trustée any 
of the property belonging to hls estate in bankruptcy, since it was suftl- 
ciently plain therefrom that it was the !?5ntinuance of the concealment 
after the appointment and qualification of the trustée that was made 
the basis of the criminal charge preferred, and the unnecessary avermeut 
as to the concealment from the receiver did not impair the sufficieucy 
of the indictment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 911 ; Dec. 
Dlg. ®=>494.] 

2. Bankruptcy iS=>494 — Criminal Offenses— Concealment of Property- 

SurnoiENCY of Indictment. 

As Bankr. Act, § 29b, does not make a demand on a bankrupt for prop- 
erty concealed from his trustée a prerequisite to the commission of the 
offense of concealing such property, an Indictment was not demurrable 
for failure to allège such a demand. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 911; Dec. 
Dig. ®=>494.] 

3. WiTNESSEs ©=268 — Cross -Examination—Scope. 

On the trial of a bankrupt for concealing property from his trustée 
in bankruptcy, the prosecutlon introduced évidence tending to prove 
such concealment, and that It was a part of a scheme or plan manifested 
by that and other slmilar transactions. The trustée testified that he 
made a demand on défendant for the assets of the estate, and that he 
made it prevlous to the bringing of a suit to recover an automobile and 
a diamond ring. On eross-examination he was asked whether that was 
the suit whlch he dismissed for want of évidence, to which question an 
objection was sustained. Held error, as the jury might hâve inferred 
from the trustee's testlmony that the assets of the estate had been re- 
duced by wlthholding or concealing articles of luxury, and might hâve 
drawn an inference unfavorable to accused, and accused was entltled to 
show by explanatory or rebutting évidence that the circumstance was 
not capable of supporting an unfavorable inference, and he was not con- 
fined to his remedy by a motion to strlke out. 

[M. Note.— For other cases, see Witnessès, Cent. Dig. §§ 931-948, 959 ; 
Dec. Dlg. <S=268.] 

4. Criminal Law <S=>1170i/è — Appeal— Harmless Erkob— Evidence. 

The exclusion of such question was not rendered harmless by accused's 
testimony that the automobile was the property of his wife, and was 
given to her by her brother, especially where such testimony was given 
in answer to a question as to vThether he did not sport in an auto two 
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or three days before the adjudication, and fly around the city Just a 
few days after he was adjudlcated a bankrupt, and where the prosecutlon 
introduced évidence whicli, if belleved, was well calculated to discrédit any 
testlmony tlie banlsrupt might glve. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. §§ 3129- 
.3135;. Dec. Dig. ®=>1170%.] 

5, Banketjptct <S=^95 — Cbiminai. Offenses — Conceaiment of Peopeett— 

Evidence. 

On the trial of a bankrupt for conceallng assets from the trustée in 
banbruptcy, a question asked the bankrupt on cross-examination as to 
whether he sported in a $3,000 auto two or three days before the ad- 
.iudication, and whether he did not fly around the city a few days after 
he was adjudicated a bankrupt, could not properly be admitted over ob- 
jection, except in connection wlth other évidence tendlng to prove that 
the bankrupt had some property Interest In the automobile Inqulred about 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 912; Dec. 
Dig. (g=»495.] 

6. Okiminal Law ®=>1144 — Appeal— Presumptioks in Suppobt of Judqment 

—Omissions fbom Recobd. 

Where the charges glven by the court are not In the biU of exceptions, 
It may be presumed that the proposition stated in a requested charge 
was embodied in the charge given, and hence réversible error Is not shown. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2736- 
2764, 2766-2771, 2774-2781, 2Ô01, 3016-3087; Dec. Dlg. <g=>li44.] 

Maxey, District Judge, dlssentlng. 

In Error to the District Court of the United States for the South- 
ern District of Alabama; Harry T. Toulmin, Judge. 

Morris M. Meyer was convicted of an offense, and he brings er- 
ror. Reversed and remanded. 

Francis J. Inge, of Mobile, Ala., and John R. Hunter, of Alexan- 
dria. La., for plaintiff in error. 

Alexander D. Pitts, U. S. Atty., of Selma, Ala., and H. T. Pegues, 
Asst. U. S. Atty., of Mobile, Ala., for the United States. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. [1] The case went to the jury on the 
second only of the three counts of the indictment; the demurrer to the 
third count having been sustained, and a nolle prosequi having been en- 
tered as to the first count. The action of the court in overruling the de- 
murrer to the second count is assigned as error. We are not of opinion 
that that count was subject to the demurrer interposed to it. The 
grounds of demurrer which hâve been principally insisted upon by the 
counsel for the plaintiff in error are the ones which suggest that the 
count fails to allège that the money mentioned therein was knowingly 
and f raudulently concealed by the défendant, while a bankrupt, from his 
trustée, and that said count is indefinite and uncertain, in that it can- 
not be ascertained whether the défendant is prosecuted for concealing 
said money from the trustée or from the receiver. Thèse objections 
are based upon the présence in the count of an averment that: 

ïhe défendant "then and there knowingly, willfully, and fraudulently, and 
while he was a bankrupt as aforesald, concealed the aforesaid sum of money 
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from his said recelver, wMcli sald sum of money belonged tben and there to 
the bankruptcy estate of the sald Morris M. Meyer." 

In this connection it is pointed eut that the statute (section 29, subd. 
"b" of the Bankruptcy Act) upon which the prosecution must rest 
does not make it a criminal offense for a bankrupt knowingly and 
f raudulently to conceal, while a bankrnpt or after his discharge, from 
his receiver, property belonging to his estate in bankruptcy, and that 
that statute is directed against such a concealment from the bankrupt's 
trustée only. The count does not fail to charge such a concealment 
from the trustée. It commences and conchides with averments to this 
effect which substantially follow the language of the statute which 
created the offense. Following the fîrst-mentioned of thèse averments 
is a narrative as to how the défendant acquired the money alleged to 
hâve been concealed, namely, by getting cashed a described check 
payable to himself, of the appointment of a receiver of the bankrupt 
estate, and of the defendant's concealment from such receiver of the 
money so obtained, the averment of such concealment being the one 
above quoted. Following this narrative, the count proceeds to allège 
the sélection, appointment, and qualification of a trustée of the bank- 
rupt estate, and concludes with the averment: 

"That after the sélection, appointment, and qualification of the sald Vin- 
cent B. McAleer as sald trustée, the sald Morris M. Meyer did then and there 
continue to conceal, knowingly, fraudulently, willfully, and unlawfully, from 
his said trustée, the aforesaid money then and there belonging to his sald es- 
tate in bankruptcy, and while he, the said Morris M. Meyer, was then and 
there such banlirupt." 

While the count shows that the concealment charged had its com- 
mencement while the receivership was in existence, we think that its 
opening and concluding averments make it sufficiently plain that it 
was the continuance of that concealment after the appointment and 
qualification of the trustée, and not what is alleged to hâve occurred 
before such appointment and qualification, which is made the basis of 
the criminal charge preferred, and that the allégation as to a conceal- 
ment from the receiver could not well hâve been understood as a 
charge of a separate offense, or as descriptive of an essential ingrédi- 
ent of the conduct which was relied on to support a conviction, 
There is nothing in the record to indicate that it was so understood 
and treated in the trial court. As the count pointedly averred every 
fact necessary to be proved to constitute the offense denounced by the 
statute, its sufïiciency was not impaired by the unnecessary averment 
as to a concealment from the receiver. Hall v. United States, 168 U. 
S. 632, 18 Sup. Ct. 237, 42 L. Ed. 607; In re Une, 135 U. S. 443, 10 
Sup. Ct. 760, 34 L. Ed. 219. In this connection the counsel for the 
plaintiff in error refer us to the décision in the case of Ex parte Bain, 
121 U. S. 1, 7 Sup. Ct. 781, 30 L. Ed. 849. That décision does not 
support the proposition that a superfluous allégation in an indictment 
renders it subject to demurrer. What was dealt with in that case was 
an unauthorized action of a court in striking out part of an indict- 
ment. 

[2] One of the grounds assigned in the demurrer was the failure 
of the count to allège that any demand for said money was made 
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on the défendant by the trustée, or the receiver, or any other person. 
The statute does net make a demand a prerequisite to the commis- 
sion of the offense which it denounces. Nothing said in the opinion 
rendered in the case of Warren v. United States, 199 Fed. 753, 118 C. 
C. A. 191, 43 L. R. A. (N. S.) 278, can be given the effect of requiring 
an indictment for the statutory offense to allège anything which the 
statute does not make an ingrédient of that offense. The count in 
question charged the commission of the offense in the language of 
the statute. This being true, it was not subject to the demurrer. 
United States v. Comstock (C. C.) 161 Fed. 644; Ackley v. United 
States, 200 Fed. 217, 118 C. C. A. 403. 

[3] In the trial the prosecution introduced évidence which tended 
to prove a conceahnent by the défendant f rom his trustée of the sum 
of money which was mentioned in the count on which the trial was 
had, and that his conduct in regard to that money was part of a 
scheme or plan which was manifested by that and other somewhat sim- 
ilar transactions, évidence of which was adduced. The évidence as to 
thèse matters was conflicting. Vincent B. McAleer, who was, succes- 
sively, the receiver and the trustée of the defendant's estate in bank- 
ruptcy, in the course of his direct examination as a witness for the 
prosecution, stated that he made a demand on the défendant for the 
assets of his estate, "and that he made this demand previous to the 
bringing by him of the suit against Hattye W. Meyer to recover an 
automobile and diamond ring." On cross-examination of the witness, 
the defendant's attorney asked him the f ollowing question : 

"You spoke about a suit — about an auto and ring. Tliis is tlie suit you 
dismissed for want of évidence, isn't it?" 

The défendant duly excepted to the action of the court in sustaining 
the prosecution's objection to this question. It is quite apparent that, 
in its coimection with other évidence of incriminating conduct on the 
part of the défendant, the above-quoted statement of the witness may 
well hâve been understood as a suggestion or insinuation, and not a 
very covert one, that an automobile and a diamond ring also figured 
among the things which were improperly withheld or concealed from 
the defendant's creditors or their représentative in the bankruptcy 
proceeding. It readily may be supposed that any unfavorable im- 
pression that may hâve been made upon the jury by évidence of the 
defendant's concealment of sums of money may hâve been deepened, 
and that the probative eiïect of any explanation advanced by the de- 
fendant of other transactions of his which were deposed to by wit- 
nesses for the prosecution may, in the estimation of the jury, hâve been 
materially impaired by what they regarded as proof of a circumstance 
from which it was to be inferred that the défendant was responsible 
for the amount of the assets of his estate in bankruptcy being re- 
duced by the withholding or concealment of such articles of luxury 
as an automobile and a diamond ring. On the cross-examination of the 
witness the défendant was entitled to prove by him his inability to 
adduce any évidence to support the suit of which he had made mention, 
and the dismissal of it for that reason, and in this way to show to 
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the jury that an incident upon which, if the évidence of it brought out 
in the direct examination of the witness had remained unexplained or 
unrebutted, they may hâve based an inference unfavorable to the 
défendant, really furnished no support at ail for any such inference. 

It is suggested that the proper remedy available to the défendant 
was a motion to strike out that part of the testimony of the witness 
which contained the mention of the suit for an automobile and a 
diamond ring. The défendant is not to be confined to that remedy. We 
cannot shut our eyes to the fact that a court's withdrawal of évidence 
from the considération of jurors frequently is much less effective in 
removing from their minds an impression made by it than explanatory 
or rebutting évidence going to prove that the circumstance which the 
excluded évidence tended to prove was one incapable of supporting an 
inference unfavorable to the party against whom that évidence was 
introduced. The conclusion is that the court was in error in the ruling 
last above mentioned. 

[4, 5] The suggestion is made that whatever préjudice this ruling 
involved is to be regarded as having been removed by the uncon- 
tradicted and unrebutted testimony of the défendant himself to the 
effect that he did not buy the automobile — that it was the property 
of his wife, having been given to her by her brother. The statement 
of the défendant to this effect was made in his answer to the following 
question asked on his cross-examination, after an objection to the 
question had been overruled, and an exception reserved: 

"Didn't you sport m a ÇS.CKK) auto? You sported In an auto two or tliree 
days before the adjudication. Didn't you fly around Mobile just a few days 
after you were adjudicated a bankrupt?" 

The évidence called for by this question could not properly hâve 
been admitted over the objection made, except in connection with other 
évidence already introduced, or which was proposed to be offered, 
having a tendency to prove that the défendant had had some property 
interest in the automobile inquired about. The fact of his riding in 
somebody else's automobile could hâve shed no light on any question 
involved in the case on trial. But in the circumstances of the transac- 
tion which was under investigation it readily can be realized how évi- 
dence of that fact may hâve unduly impressed the jury and created 
a préjudice against the défendant. There was no suggestion that 
there was anything other than the bringing of the suit mentioned by 
the witness McAleer to suggest or indicate that the défendant or his 
estate in bankruptcy had ever had any interest in that automobile. 
The prosecution controverted the defendant's version of the circum- 
stances attending his failure in business, and introduced évidence 
which, if believed, was well calculated to discrédit any testimony he 
might give. In this situation the party seeking to discrédit the de- 
fendant's testimony cannot with much plausibility ot* consistency 
claim that his uncorroborated explanation of an apparently unfavor- 
able incident which had been deposed to must hâve been accepted by 
the jury as satisfactorily rebutting or destroying the effect of the évi- 
dence of that incident. The conclusion is that the rulings under con- 
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sideration were erroneous and prejudicial, and call for a reversai of 
the judgment appealed from. 

[6] We find no réversible error in other rulings on évidence. The 
bill of exceptions does not set out the charge or charges given by the 
court. It follows that the record fails to make it appear that the 
refusai of any written charge requested by the défendant which stated 
a correct proposition applicable to the case was réversible error, as 
it may be presumed that that proposition was embodied in the charge 
given by the court. 

In another trial the court may readily avoid any ground for such an 
objection as the one raised to the judgment now under review, based 
upon the finding of the jury having been returned, not to the court, but 
to the clerk of the court during a recess, and in the absence of the 
défendant. 

The judgment is reversed, and the cause is remanded. 

MAXEY, District Judge (dissenting). I am of the opinion that 
there is no réversible error in the record, and that the judgment should 
be affirmed. 



THE AMAGANSETT. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 104. 

1. CoixisioN <S=>83 — Steam Vessbls Cbossing in Foq — Mtjtual Faults. 

The flshiug steamers Falcon and Amagansett botli held in fault for a 
collision in Nantucket Sound in a dense fog while on crossing courses, 
the former for giving course signais in violation of article 18, rule 9, 
of the Inland Rules (Act June 7, 1897, c. 4, § 1, 30 Stat. 100 [Comp. St. 
1913, § 7892]), and in not stopping as required by article 16, although she 
beard the fog signais of the other ressel, and the latter in not stopping 
as required by such article on hearing the crossing signal of the Falcon.' 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 156, 167, 175 ; 
Dec. Dig. <S=>83.] 

2. Collision <S=80 — Steam Vessels in Foq — Construction oe Inland Ruiasa 

The provision of article 16 of the Inland Rules (Act June 7, 1897, c. 4, 
§ 1, 30 Stat. 99 [Comp. St. 1913, § 7889]) that "a steam vessel hearing, 
apparently forvpard of her beam, the fog signal of a vessel the position 
of which is not ascertained shall, so far as the clrcumstances of the case 
admit, stop her engines, and then navigate with caution until danger of 
collision is over," is not limited to the hearing of fog signais, although 
such signais only are authorized in a fog by article 18, rule 9, but applies 
when a vessel in a fog hears any signal Indicatlng the proximity of 
another vessel forward of her beam. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 152-155; Dec. 
Dig. ®=>80. 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 630.] 

Appeal from the District Court of the United States for the South- 
ern District of New "iork. 

£=>For otber cases se« sams toplc £ KGT-NUMBER In aU Key-Numbered DlgesU £ Indexes 
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Following îs the opinion of the District Court by Hough, District 
Judge : 

From Handkerohlef LlghtsMp to Shovelful Lightshlp is a straight run of 
five knots.i About three-elghths of a mile south by east of Shovelful Llgbt- 
ship lies the Stone Horse buoy, which marks the easterly limit at that point 
of a flve-fathom cbaunel, there slightly less than half a nautical mile in 
width, but rapidly widening for a vessel bound to the westward. 

About 9 p. ni. of August 22, 1912, there were three steam fishing vessela 
at or approaching the Handkerchief Light vessel, viz., the Murray, the Ama- 
gansett, and the Edwards, bound east, wbile a fourth similar craft (the Fal- 
con) was at or near the Stone Horse buoy, and bound west. Thls case arises 
out of a collision which shortly thereafter occurred between the Falcon and 
the Amagansett, resultlng in the total loss of the former. 

The place of collision is nearly marked by a wreek buoy stUl noted on charts 
and 1% knots south west % west from the Stone Horse buoy. The time of 
collision cannot be satisfactorlly fixed. The estimâtes are whoUy unreliable. 
But I do not think that the exact minute of collision is important. The place 
of collision is Important, and It was very nearly the place where the wreck 
lies ; for If, as Captain Grinnell says, the Falcon's fires weut out in half a 
minute, her angines had llttle influence after collision, so that I am inclined 
to accept the estimate of Captain Edwards that the wreck "may be 25 to 
30 rods from the place of collision." I think that whatever movement the 
Falcon made after collision was southerly and easterly. The tide set was 
on her port quarter, and it Is argued that the Amagansett's blow tended to 
throw her bow to her own starboard; but she was seen heading east after 
collision, and her headway would continue untU she was nearly under water. 

Ooncerning the angle of collision, there is almost no controversy (Exhibit 
2; Exhibit B). The bow of the Amagansett took the starboard side of the 
Falcon well abaft amidshlps and at an angle (between bows) of nearer two 
than three points. It is demonstrated that the Falcon just before collision 
was Crossing the Amagansett's bows from port to starboard of the latter ves- 
sel and at rather an acute angle. The most obvions point regarding the évi- 
dence herein is that, if both Amagansett and Falcon were actually pursuing 
the courses sworn to by their respective officers, there never would hâve been 
a collision, because at or near the point where the Falcon's wreck now lies 
the vessels would hâve been nearly three-fourths of a knot apart. 

The Falcon says that she passed Stone Horse buoy within a few feet on her 
port side and from that buoy as a departure laid a course southwest by south, 
which was steadily maintained until collision. 2 Before she got to the Stone 
Horse the fog was dense. When the Amagansett passed the Handkerchief 
Lightship, about an eighth of a mile on her port side, there was no fog, and 
to reach the Shovelful Light, with the tlde setting westerly, a course was 
laid of northeast by east % east, and It is sald that thls course was stead- 
fastly maintained until collision. Both of thèse statements cannot be true. 
Both hâve been testifled to by men apparently intelligent and of good charac- 
ter. Which is nearer the truth must be decided by outside évidence and the 
probabilities of the matter. 

In my opinion the décisive testimony cornes from the boat Murray. As 
the Murray, Amagansett, and Edwards arrived near Handkerchief Lightship, 
the Murray was in the lead. As the Murray passed the Lightship, the latter 
was within 2(K) yards of the Murray's port side ; the Amagansett being then 
a distance variously estima ted from 700 to 800 feet to three-quarters of a mile 
on the Murray's starboard quarter, but nearly astern. The Edwards is said 
to bave been about a mile dead astern of the Amagansett. As each of thèse 
three vessels passed Handkerchief Light, she set a compass course for 
Shovelful. The Murray made her course northeast by east Vi east ; the 

1 This is by the otiicial chart ; the Eldridge chart, put in évidence, appears 
to give the distance at 4% miles. As a matter of fact, this chart scales sis 
knots between the two lightships. 

2 Ail courses and directions stated in this opinion are magnetic 
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Amagansett (as above noted), northeast by east % east; and the Edwards 
took the same course as did the Amagansett. 

Thèse three flshlng boats hâve sorne business connection, and the masters ot 
the Amagansett and the Edwards are brothers. But I do not think it would 
be possible for so many witnesses to testify so conslstently on points of navi- 
gation as the men from thèse three vessels hâve done and be ail the tlme 
telling untruths. I am therefore persuaded that the Murray, while on a 
course northeast by east % east from a point within 200 yards southerly and 
easterly of Handkerchief Light, encountered the Falcon when about a mile 
from Stone Horse buoy — the Falcon at the tlme steering a course which 
barely avoided a collision wlth the Murray of the same klnd that she did 
hâve a few moments later with the Amagansett, except that the angle of col- 
lision would hâve been more acute (Exhlbit I). 

1 likewise see no reason to doubt that very shortly after the Falcon passed 
the Murray the latter's master heard danger signais, and putting his wheel 
hard aport he rounded to and steered back southwest by south — by so doing 
coming "right down on the Amagansett just where I expected to find her." 
Thls means that he found the Amagansett just where he thought that she 
would be if she had steered from Handkerchief Light substantially the same 
course as did the Murray. Thei Murray's évidence is further borne out by 
that from the Edwards, which, maintaining her course, came right on the 
scène of disaster, of course after the Falcon had gone to the bottom. 

It being thus demonstrated (in my opinion) that the Falcon was not steering 
southwest by south from a point within a few feet of the Stone Horse buoy, 
it is important to ascertain what she was doing. This is a very difficult 
question to answer, and the only reply that can be given is hypothesis. It 
is observable that, assuming the eorrectness of the courses sworn to from the 
Murray, Amagansett, and Edwards, the whole story of collision is solved and 
most of the testimony is reconciled by assuming that the Falcon did steer 
southwest by south, but not from a point so near Stone Horse buoy as is 
sworn to. If she took that course, not at the buoy, but when west of Shovel- 
ful Light, the matter is plain, and we hâve the Falcon on a west by south 
course golng across the courses of the other three vessels, barely eseaping a 
Sharp angle collision with the Murray and actually having one with the 
Amagansett. Of course this can only be possible if Captaln Grinnell lost his 
way, or if he is deliberately telling an untruth, which I am very loth to be- 
lleve, and do not believe. 

In my opinion he did lose his way, and the confusion of mind in which he 
was is illustrated by two things viz., the impossible and Incredible headlng 
which he gave to Oaptains Marran and Edwards immediately after collision, 
and his utter mistake, contradicted by his own men, in asserting that the 
Falcon passed within a couple of hundred yards of the Murray, whereas she 
passed within a very few feet of that vessel, as is overwhelmingly shown. 
This is the only way I can account for this collision wlthout imputing perjury 
to several men of excellent character. I am persuaded that it Is the rea- 
sonable explanatlon of this disaster, and, if true, it puts the Falcon grossly in 
fault for Crossing the channelway in a fog, Instead of staying on the starboard 
side thereof, where she must hâve been when she set her course southwest by 
south. 

But, even without this flndlng, the Falcon admlttedly did not obey the 
steering and sailing rules. The rules hère referred to are rule 9 of article 
18, which forbids the blowing of passing signais in fog, and article 16, which 
requires that a steam vessel "heariug, apparently forward of her beam, the 
fog signal of a vessel the position of which is not ascertained shall, so far 
as the circumstances of the case admit, stop her engines." The Falcon did 
blow passing signais in a fog, and when she heard the fog signais of a ves- 
sel that turned out to be the Amagansett forward of her beam and on her 
starboard bow she did not stop her engines at ail, but blowing two whistles 
persisted at a speed of about three knots an hour and so ran into collision. 

I feel sure that, had the Falcon stopped her engines, there would hâve been 
no collision. She heard the fog signais of both the Murray and the Amagan- 
sett ; both the Murray and the Amagansett heard the Falcon blowing passing 
whiytles on their port bows. As the event proved, the sound carried true in 
this fog. The Falcon was going slowly ; she was heavy laden, and the tlde 
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set was carrying her to the westward or further away from the Murray and 
Amagansett. If, therefore, she had obeyed the rule and stopped her engines, 
she certainly would not hâve encountered the Amagansett, and I think she 
would hâve been clear of the course o£ the Murray. For thèse reasons, the 
i^alcon seems to be plalnly in fault. 

it remains to consider whether the Amagansett Is free from fault. The 
Alurray's lights became blurred and disappeared. This was the flrst warning 
of fog the Amagansett had, and It vras suflBcient to cause that vessel to slow 
her engines before she actually got into the fog. The flrst thing that the 
Amagansett heard of the Faleou was a blast of two wblstles. This was just 
ut or just before the time the fog closed down on the Amagansett; she wâs 
Ihen going slow. Quite naturally those two whistles were taken to be a signal 
to the Murray, and the évidence shows that such was the Falcon's intent. 
Shortly thereafter the admitted second blast of the fog whistle was heard, 
and then the Amagansett stopped ; as soon as the Falcon came in sight, she 
reversed. 

It is impossible to say whether ail way had been taken off the Amagansett 
at the moment of collision, but, as the Falcon never varied from her slow 
speed of au estimated tiiree knots, I am of opinion that tbe force of the blow 
was cansed more by the speed of the Falcon than by any advancing move- 
ment on the part of the Amagansett. I do not think the Amagansett could 
reasonably hâve been required to do more than she did do to avoid the col- 
lision. The only thlug sufigested is that she ought to hâve stopped or re- 
versed at the fîrst signal of two whistles. Having regard to the known posi- 
tion of the Murray, I think she was justified in continuing under a slow bell. 

McLain, the pilot oî, the Amagansett, has been navigating the waters in 
question for more than a génération; he produced licenses which in terms 
cover the région around Cape Cod, but I do not think that his license in force 
at the time of collision did cover those waters. But a license does not al- 
ways make a good pilot, nor the lack of it a poor one. For the purposes of 
this case, the (luestion Is, not what McLain was authorized to do, but what he 
did do. 

It is said, also, that the Amagansett caused or contributed to the collision 
by portiug her helm just before contact. McLain admits that he gave the 
order to port, and he evidently was prepared to argue in support of his opin- 
ion ; but I see no reason to doubt that before his order could be carried into 
effect the master stopped him and held the Amagansett to a steady course. 

The libel is di.smissed, with costs. 

Herbert Green, of New York City, for appellants. 
Frank V. Barns, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [ 1 ] This case arose eut of a collision Au- 
gust 22, 1912, at 9:30 p. m., in a dense fog in Nantucket Sound, be- 
tween the fishing steamer Falcon, bound to the westward for Long 
Island, N. Y., and the fîshing steamer Amagansett, bound to the east- 
ward for Boston Bay. The District Judge found the Falcon solely 
at fault, and, as we concur in his fînding of facts, it will not be neces- 
sary to repeat them. 

The question we will consider is whether the Amagansett was also 
at fault. The trial judge found that after the Falcon had rounded 
Stone Horse buoy and got some way to the westward, she went off on a 
south-southwest course (printed in the record, no doubt by typographi- 
cal error, as west by south) across the channel between Shovelful 
Shoal light vessel and Handkerchief Shoal light vessel. This brought 
her across the bows of the approaching fîshing steamer Murray, which 
was steering northeast by east ^4 ^^st, followed by the Amagansett on 
her starboard quarter at a distance variously estimated as from 700 
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feet to three-quarters of a mile, steering northeast by east i^ east. 
The locality was within the inland rules of 1897, rule 9 of which pro- 
vides that in fog, when vessels cannot see each other, only fog signais 
must be given, and article 16 which provides : 

"Art. 16. ♦ * * A steam vessel hearing, apparently forward of her 
beam, the fog signal of a vessel the position of which Is not ascertained shall, 
so far as the clrcumstances of the case admit, stop her angines, and then navi- 
gate with caution until danger of collision is over." 

The Falcon, without seeing the Murray, blew her a course signal of 
two whistles, and some two minutes later a similar signal to the 
Amagansett, without seeing her. The Murray and Amagansett blew 
only the statutory fog signais. Upon hearing the first signal of two 
blasts, the Amagansett slowed her engines to half speed, and upon 
hearing the second signal stopped, and upon the lights of the Falcon 
coming in sight went full speed astern. Notwithstanding this, the 
Amagansett struck the starboard quarter of the Falcon some 35 to 40 
feet forward of her stern, sinking her almost immediately. It will be 
perceived that the Falcon needed only about 40 feet to clear. The two 
signais of two blasts from a steam vessel approachiug on the port 
bow indicated to the Amagansett that she was starboarding and going 
in a direction approaching or crossing the Amagansett's course. This 
was a situation that made stopping unusually important. Taking the 
speed of the Amagansett after slowing to be as her master testified, 
three knots over the land, it seems obvions that, if she had stopped her 
engines after she heard the first signal of two whistles, no collision 
would hâve taken place. The burden lay upon the Amagansett to show 
that this violation of a statutory rule could not bave contributed to the 
collision. Yank-Tsze Insurance Co. v. Furness, 132 C. C. A. 201, 
215 Fed. 859. This rule is a most salutary one, consistently enforced 
in this court (The St. Louis, 98 Fed. 750, 39 C. C. A. 201 ; The Dela- 
ware, 213 Fed. 214, 129 C. C. A. 558; The Bayonne, 213 Fed. 216, 
129 C. C. A. 560), and we bave no hésitation in finding the Amagansett 
at fault for violating it. 

[2] At the hearing counsel for the Amagansett contended that arti- 
cle 16 did not apply, because it mentions only fog signais, whereas the 
two signais of two blasts were not fog signais, but course signais. No 
doubt article 16 mentions fog signais only because rule 9 of the act 
provides that course signais must not be given in a fog when vessels 
do not see each other. The reason of the rule applies to any signal 
indicating the proximity of a vessel forward of the beam, and in this 
case, as we bave seen, the course signal gave greater notice of danger 
than fog signais would hâve done. To construe article 16 literally 
would be to stick in the bark and to defeat the obvions intention of 
Congress. 

The decree is modified, and the District Court directed to enter the 
usual decree of half damages and costs in the District Court, with full 
costs to the Falcon in this court. 
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ALAMO CATTLE CO., Sociedad Anonima, T. HALL. 

(Circuit Court o£ Appeals, Ninth Circuit. February 15, 1915.) 

No. 2451. 

1. Apfeal and Eeboe <S=3l064 — Pbejudicial Erboe — Instructions — Form 

AND SUFFICIBNCY. 

ïhe great length of instructions, or the amount of répétition contained 
in them, was not necessarily réversible errer, though such faults should 
always be avoided. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4219, 
4221-4224; Dec. Dig. ®=:>10e4.] 

2. Tbial <g=>295 — Instbuctions — Burden of Peoof. 

In a buyei;^s action for breacb of a contract for the sale of cattle, in 
which the seller counterclaimed foi* the refusai of the buyer to accept 
cattle tendered, the court charged that the burden was on défendant, 
before it could recover judgment against plaintiff, to show that the cat- 
tle tendered fully complied with the contract. It further charged that 
the burden was upon plaintiff to prove every material allégation of his 
complaiut by a prépondérance of the évidence, and that if, upon any of 
the material allégations of the complaiut, the évidence was evenly bal- 
anced, or preponderated in favor of défendant, plaintiff could not recover, 
and the jury should find for défendant, and that, if défendant tendered 
to plaintiff cattle in accordance with the contract, the verdict must be for 
défendant. Ueld that, taken as a whole, the instructions were not er- 
roneous; the instruction that the burden was upon défendant evidently 
referring to the affirmative matter set up in defendant's answer, upon 
which it prayed judgment. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 703-717 ; Dec. Dig. 
iS=>295.] 

3. Sales <S=>174 — Executoet Conteacts — Breach by Seller. 

Under a contract for the sale of cattle, by which the buyer was to fur- 
nish cars for shipping them, and was to guarantee paynient in a man- 
ner satisfactory to a bank, before each shipment was brought from Mex- 
ico into Arizona for shipment, if cattle tendered by the seller did not 
conform to the requirements of the contract, the buyer had a légal right 
to refuse to accept them, and the seller's insistence upon such acceptance, 
and refusai to tender or deliver other cattle in lieu of those rejected, 
constituted a breach of the contract, and it was immaterial whether the 
buyer furnished cars, and whether he was ready and able to make the 
required payment. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 434; Dec. Dig. 
<S=>174.] 

4. Appeal and Eeeob <S=3l048 — Harmless Erkoe — Exclusion of Evidence. 

In a buyer's action for breach of a contract for the sale of cattle, the 
error, if any, in excluding a question, asked the buyer on cross-examina- 
tion, as to whether he dld not state to M. that he made a mistake in re- 
fusing a tender of cattle, was harmless, where M. testified that the 
buyer did say that he thought he made a mistake, while the buyer sub- 
sequently testified that he told M. that he thought it would hâve been 
better to eut out of the herd such of tlie cattle as complied with the con- 
tract, because this would hâve convlnced the seller beyond a doubt that 
it did not hâve a train load as required by the contract. 

[Ed. Note. — For other ctsps. see Appeal and Error, Cent. Dlg. §§ 4140- 
4145, 4151, 4158-411)0; Dec. Dig. <g:::3l048.] 

In Error to Ihc District Court of the United States for the District 
of Arizona; William II. Sawtelle, Judge. 

fe^For other cases see same topic &. KEY-NUMBEîl in ail Key-Numbered Digest» & Indeses 
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Action by John G. Hall against the Alamo Cattle Company, So- 
ciedad Anonima. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Frank J. Barry, of Nogales, Ariz., and William M. Seabury, of Phœ- 
nix, Ariz., for plaintiff in error. 

George J. Stoneman and Reese M. Ling, both of Phœnix, Ariz., 
and Chas, R. Loomis and Fred C. Knollenberg, both of El Paso, Tex., 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was défendant in the 
court below to this action, there brought by the présent défendant in 
error to recover damages for the alleged breach of this contract: 

"This agreement, made and entered into this 16th day of January, 1913, 
between the Alamo Cattle Co., S. A., of Magdalena, Sonera, Mexico, here- 
inafter known as the seller, and Mr. B. W. Myers, of El Paso, Texas, herein- 
after known as the buyer, wltnesseth as follows: 

"For and In considération of the sum of : 

"(Tweiity-three) dollars TJ. S. Cy. for two year old steera; 

"(Twenty-eight) dollars U. S. Cy. for four year' old steera ; 

" dollars U. S. Cy. for ; 

" dollars U. S. Cy. for ; 

the seller agrées to sell and deliver f. o. b. cars at Nogales, Ariz., station, ail 
duties and expenses paid ; buyer to furnish cars four thousand to flve thou- 
sand head of two year old steers and one thousand head of four year old steers 
as good or better than the Terassas cattle. Payment of thèse cattle is to be 
guaranteed in a manner satisfactory to the First National Bank of Nogales, 
Ariz., before each shipment crosses the Une ; ail to be of fuU âges at time of 
delivery. 

"The seller also agrées to allow the buyer the privilège of cuttlng out and 
rejeeting flfteen per cent, oï sald cattle after ail runts, stags (unless otherwise 
specified), cripples, lump-jaws, sway-backs, bltads, cattle too thin to ship, 
or unmerchantable cattle hâve been eut out by the seller. 

"Cattle to be branded jj^ ^^ ^ 

"The seller hereby acknowledges receipt of (ten thousand) dollars TJ. S. Cy. 
in hand pald this day by the buyer, who agrées to pay the balance of the 
purchase money v/hen said cattle are dellvered on board cars, and failing to 
do so he shall forfeit the amount or amounts advanced on this contract. 
The seller agrées to pay two dollars, in addition returning the forfeit, on each 
head he fails to deliver under this contract, which shall constitute entire 
daim for damages. Cattle to be eut Moraga or Destiladera ; buyer to give 
flfteen days' notice for each delivery In train load lots during April and 
May, 1913. 

"Witness our hands this 16th day of January, 1913. 

"Ed. W. Myers. 
"Alamo Cattle Co. 

"W. Beckford Kibbey, Jr., Prest." 

The subséquent assignment of the contract by Myers, and of ail 
of his rights and obligations thereunder, to the plaintiff, is admitted. 

In addition to a déniai of the alleged breach of the contract on its 
part, the amended answer of the défendant set up a "separate défense" 
and also a "counterclaim" against the plaintiff. The separate défense 
alleged was that at ail times during the months of April and May, 1913, 
the défendant was ready, willing, and able to comply with ail of the 
terms and conditions of the contract on its part, and did so until the 
220 F.— 53 
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plaintiff failed and refused to perform its part of such terms and 
conditions ; that in the early part of April, 1913, the défendant ten - 
dered the plaintiff 1,000 head of cattle of the kind and quality requiied 
by the contract, which the plaintiff refused to accept, and that on May 
9th of the same year the défendant duly tendered. to the plaintiff 
"from one thousand tzvelve hundred to one thousand five hundred 
head of cattle," of the kind and quality it agreed to sell and deliver, 
and that on May 13th it duly tendered to the plaintiff 1,093 head of 
the kind and quality required by the contract, but that the plaintiff 
without right failed and refused — 

"to sélect and accept any of the said cattle so offered and tendered by de- 
fendant to the said plaintiff, althougli the said cattle in every respect f ul- 
flUed each and ail of the terms and conditions of the said contract relating 
thereto; and that plaintifC further failed to perform said contract, in that 
the said plaintifC had not then and there, or thereafter, supplied the cars 
necessary to receive the said cattle at Nogales, Arlz., in accordance with the 
terms of said contract. And défendant further allèges that plaintiff further 
failed to perform the said contract, in that plaintlCE had made no arrangement 
satisfactory to the First National Bank of Arizona for the payment of the 
purchase price of said cattle, in accordance with the terms of the said contract, 
and that plaintiff has whoUy failed and neglected to pay the contract price 
for said cattle, although payment thereof has heen duly demanded, and has 
whoUy failed and neglected to perform the ternis and conditions of said 
contract to be by him performed. Défendant further allèges that, at the 
time défendant entered into said contract with the said Myers, the subject 
of said contract, namely, the cattle therein specifled, and the business con- 
nected therewith, was of a spéculative character, and that tlie value and 
price of the cattle therein described and agreed to be furnished by the de- 
fendant to the said Myers was and still is of a fluctuating character ; that 
the amount of damage which défendant mlght and could sustain by reason of 
a breach of said contract ou the part of the said plaintilï and of a failure 
upon his part to perform the terms thereof was uncertain In amount and not 
readily ascertainable, or ascertainable at ail, and that the said sum of ten 
thousand ($10,000.00) doUarsi mentioned in said contract was and is a rea- 
sonable and usual sum to be fixed upon and paid to the défendant as llqui- 
dated damages, and not as a penalty or forfeiture, for the breach of the said 
contract upon the part of the said plaintifC." 

For its counterclaim against the plaintiff the défendant made in its 
amended answer various allégations in respect to the purchase by it 
of a large amount of cattle in order to comply with its said contract, 
the alleged failure of the plaintiff to accept which cattle resulted in 
certain specified losses and damage to the défendant in the aggregate 
amount of $17,300, and that "défendant has received payment of no 
part thereof, except the sum of ten thousand ($10,000.00) dollars," 
paid by the plaintiff at the time of the exécution of the contract. And 
the prayer of the amended answer was that the plaintiff take nothing 
by its action, and that the défendant hâve judgment against the plaintiff 
on its counterclaim in the sum of $7,300, with interest and costs. 

The clear meaning of the contract is that upon receipt of the re- 
quired 15 days' notice for each train load lot of the specified cattle 
the seller was to bave gathered at Moraga or Destiladera a band of 
cattle of sufficient number, from which it had eut ail runts, stags, 
cripples, lump-jaws, sway-backs, blinds, cattle too thin to ship, or 
otherwise unmerchantable, and from which remainder of the band the 
buyer was entitled to eut and reject 15 per cent, thereof before accept- 
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ing the contract cattle. Before snch tendered and accepted cattle cross- 
ed the line between the two countries, the buyer was required to be pre- 
pared to pay the contract price therefor in a manner satisfactory to 
the First National Bank of Nogales, and the seller was required to 
deliver, ail duties and expenses thereon paid, such cattle on board 
the cars at Nogales that the buyer was required to hâve there ready 
for that purpose. 

That the contract was broken is admitted, and the real issue made 
by the pleadings and by the proof was, Which party broke it? Upon the 
part of the plaintiff the contention was that the cattle tendered him 
by the défendant company were not of the grade or class called for 
by the contract, and that for that reason he would not receive them, 
which contention was controverted by the défendant company, and 
the further claim made on its behalf that the plaintiff had not provided 
the cars for the cattle, nor for the payment therefor, as required by the 
terms of the contract. 

In respect to the character of the cattle tendered by the défendant 
company to the plaintiff, the testimony was more or less conflicting; 
but there was certainly much testimony given on behalf of the plaintiff 
tending to show that the cattle tendered to him by the défendant did 
not answer the requirements of the contract, and for that reason were 
rejected. That question having been determined by the jury in favor 
of the plaintiff, and the défendant company having by its letter of 
May 13, 1913, notified the plaintiff "that, owing to the fact that a herd 
of two year old steers was tendered you on May 12th, consisting of 
1,093 steers, from which we asked you to eut a train load, but which 
you refused to eut or receive, after having corne down expressly to 
receive thèse cattle, after due notice according to contract, we con- 
sider that you hâve forfeited ail right in the aforesaid contract, and 
hereby so advise you," the only questions for our considération are 
such of the rulings of the court made on the trial and such of its 
instructions to the jury as were duly excepted to and assigned as error. 

[1] The chief objections we see to the instructions are their great 
length and the amount of répétition contained in them. While both 
of those faults should always be avoided, they do not necessarily 
amount to réversible error. A short and logical statement of the 
issues the jury are required to détermine, and a clear and concise 
statement of the law applicable to them, with such référencé to the 
évidence as may be appropriate, is usually ail that is required, and is 
far more likely to aid the jury in reaching an intelligent verdict than 
very long and involved instructions. 

[2] In the instant case the first point made on behalf of the plain- 
tiff in error, and apparently the one most relied upon by its counsel, is 
that the court below erred in giving the jury this instruction: 

"You are Instructed that the burden of proof Is upon the Alamo Cattle 
Company, before they can recover judgment against plaintiff, to show that 
cattle alleged to hâve been tendered on May 9 and 12, 1913, fuUy complied 
with the contract In every respect." 

It will be observed that the plain effect of that instruction was that 
before the cattle company could recover judgment against the plain- 
tiff the burden would be upon that company to show that the tender 
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referred to complied with the company's obligation under the contract 
— referring no doubt to the affirmative matter set up in its answer, 
upon which it prayed judgment against the plaintiff. But when the 
court came to instruct the jury in respect to the plaintiff's demand 
against the défendant it distinctly told them this : 

"The jury are Instructed that the burden Is upon the plaintiff, and it 
Is for him, to prove every materlal allégation of his complalnt by a pré- 
pondérance of the évidence. If upon any one or more of the material alléga- 
tions of the plaintiff's complalnt the évidence is evenly balanced, or if it 
preponderates in favor of the défendant, then the plaintiff cannot recover, 
and the jury should flnd for the défendant." 

And in various places the court told the jury in effect that if they 
should — 

"flnd that the défendant tendered and offered to the plaintiff the cattle called 
for in the contract, in the quantity and of the agea specifled in the contract, 
and that such cattle were as good as or better than Terrazas cattle, then the 
verdict must be for the défendant." 

[3] The court also instructed the jury to the effect, and we think 
properly, that if the cattle tendered by the défendant company did 
not conform to the requirements of the contract, the plaintifl: had the 
légal right to refuse to accept them, and in that event that the defend- 
ant's insistence upon such acceptance and its refusai to tender oi' 
deliver other cattle in lieu of them, as manifested by its letter of May 
13th, constituted a breach of the contract on its part, in which latter 
event the furnishing of cars for the transportation of the cattle and 
the plaintiff's readiness and ability to make the required payment be- 
came an immaterial matter, although the plaintiff gave testimony tend- 
ing to show such ability and readiness on his part. 

Taking the instructions as a whole, we are of the opinion that the 
jury could not hâve been misled thereby. That view also disposes of 
the alleged errors respecting the admission and exclusion of évidence 
regarding the ability and readiness of the plaintiff to make the pay- 
ments and furnish the cars. 

[4] It is also contended on behalf of the plaintiff in error that the 
court below erred in sustaining the objection to this question asked 
the plaintiff on cross-examination : 

"Q. Did you, or not, state to Mr. Myers, at El Paso, in substance, that 
you or Mr. Oliver (who was with the plaintiff at the time the tender waa 
made) had made a mistake?" 

The objection to the question was that it was not proper cross- 
examination, and "not compétent, unless counsel désire to make this 
witness their own witness for this purpose." Conceding the com- 
petency of the question, and error on the part of the court in sus- 
taining the objection to it, such ruling, in view of the record, was 
manifestly harmless, for the reason that Myers testified, among other 
things, that in the latter part of June or the first of July, in discussing 
this case with Hall : 

"I asked him if he didn't think he made a mistake in refusing to eut the 
cattle, and he sald, 'Yes ;' that he thought he made a mistake in not cuttiag 
them. ïhat is about the extent of the conversation, as I recall." 
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And the plaintiff, Hall, subsequently testified in regard to the same 
matter as follows : 

"I heard the testimony of Mr. Myers with référence to a conversation In 
whlch Mr. Myers stated that I said that I had made a mlstake In net cuttlng 
the cattle at the tlme they were offered at the Destiladero Ranch in Mexico. 
The conversation was this: We were discusslng the circumstances as they 
happened, and I told hlm that I thought It would hâve been better if we 
had gone ahead and eut ont of the cattle that there was in the herd, ail that 
did comply with the contract, because we would hâve convinced the Alamo 
Cattle Company beyond a doubt that they did not bave a train load. He said 
he could not tell about that; he didn't know whether they did or did not 
hâve a train load." 

Other objections to the rulings of the court during the trial we 
do not think require spécial mention. In none of them do we discover 
réversible error. 

The judgment is affirmed. 



STONE3 & McCARRICK, Inc., v. DUGAN PIANO CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1915J 

No, 2665. 

COPTEISHTS ®=>4 SUBJECT OF COPYRIGHT ADVEETISEMENTS. 

Where a so-called manual of instruction in a System of salesmanahlp 
consisted of a collection of forms of advertisements to be used by dealers 
in connection with spécial sales of pianos and piano-players, and, though 
they were intended to be used by ail dealers licensed by the publisher 
to use them, they contained représentations of fact concerning the sale 
and the success thereof, whlch could not posslbly be true as to ail deal- 
ers, and by their extravagant pufflng aiid misrepresentation had a tend- 
ency to mislead and deceive the public, such forms were not copy- 
rightable, and the use thereof was not an inf ringement of a copyright of 
the manual of instruction, since, if mère advertisements are ever copy- 
rightable, the law should extend its protection to those only that speak 
the truth, and not to that class of matter the effect of which is to mis- 
lead and deceive the public, especially as one applying to a court of 
equity for relief must corne with clean hands. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 2, 9, 10 ; Dec. 
Dig. iS=:»4. 

Matter subject to copyright, see «ote to Cleland v. Thayer, 58 C. C. 
A. 273.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Ruf us E. Poster, Judge. 

Suit by Stone & McCarrick, Incorporated, against the Dugan Piano 
Company and others. From a decree dismissing the bill (210 Fed. 
399), complainant appeals. Affirmed. 

The appellant flled its bill in the District Court against the appellees, Dugan 
Piano Company, the New Orléans Item, and others, to prevent the infringe- 
ment of the copyright of a book containing forms of advertisements and other 
matter, interspersed with rather attractive illustrations. The bill prayed 
an injunction, damages, and an accounting. The questions presented for dé- 
cision arise upon an order made by the trial court dismissing the bill, which, 
among other allégations, contalns the following: 

"That complainant was organized for the purpose, among other things, of 
carrying on, and since its organization has carried on, and is now carrying on, 

^ssFoT otber cases see same topic & KEY-NUMBëR lu ail Key-Numbered Dlgests & Indexes 
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the business of writlng, making, editing, piiblisliing, and selling, books re- 
lating to the sale of pianos and player-pianos. Tlirit complainant, its offlcers 
and employas, liave spent much time, effort, study, and money in devising 
writing up, editing, publishing, and selling books adapted for instruction in 
the sale of pianos and player-pianos, aforesaid, and especially intended to be 
used by its subscribers and its licensees for rcprinting in the forni of advertise- 
inents in newspapers, magazines, periodicals, and other literature. 

"Complainant further avers that, for the purposes aforesaid, it bas written, 
or caused to be written, and prepared, published, edited, and eopyriglited, a 
book entitled 'Manual of Instruction in tlie Use of Stone & MeCarrick (In- 
corporated) System of Salesmanship,' and that its officers, agents, and em- 
ployés, hâve spent much thought,, skill, time, effort and money in devising, 
writing, editing, publishing, introducing, and selling the book aforesaid ; and 
that the book aforesaid was especially intended to be used by its subscribers 
and its licensees for reprinting parts thereof in a séries of articles intended 
for advertlsing puiToses, and was printed in such form as to be specially 
adapted for use as 'copy' for advertisements in newspapers, magazines, peri- 
odicals, and other literature ; and that tbe said book so prepared was proper 
subiect-matter for protection under section 5, Class A, of the Copyrlglit Act 
of Mardi 4, 1909 (Act March 4, 1909, c. 320, 35 Stat. 107G [U. S. Comp. St. 
1913, § 9521])." 

The Manual of Instruction, denominated a book by the appellant, and made 
an exhibit to the bill, consists of 25 sheets, of approximately the size of a 
sheet of an ordlnary newspaper, 22 of which are devoted to advertising niat- 
ter, and the three last to what are termed "Prospect and Premium Letters." 
Thèse sheets are bound together, and in this form they are disposed of by 
the author. The lower left-hand corner of etich of the 22 sheets contains 
brief directions as to the time of the publication of the ad verti sèment and as 
to the space required. For example: On page, 1 are the foUowing words 
and figures, "Ad No. 1, Wednesday, 7 cols." Page 2, "Ad No. 2, Thursday, 
7 cols." And so on through the entire séries. This collection, or book, of 
advertisements, contains both letterpress and pictorial illustrations. The 
followiug excerpts are taken from the letterpress of the book: 

First. On page 1 the advertisement begins as follows: 

"The pianos for this co-operative sale were personally selected at the 

fdctory Dy Mr. and upon arrivai are being tested and inspected by 

Prof. 

"300 New Pianos Worth $350 Bach to be Sold for $248.75 Each. 

"With the opening of our store to-morrow morning, a new plan of selling 

pianos in will be inaugurated. And a gigantic sale will hâve begun. 

The sale will consist of three hundred new pianos. No more. No iess. Tliese 
instruments were contracted for and this sale planned and arrangod months 
ago. (This will be told of fully in another advertisement.) The pianos hâve 
been an-iving now direct from the factory at the rate of a car load a day. 
The store is packed." 

Second. Page 2: 

"30O persons will each save $101.25 (101 dollars and 25 cents) by obtaining 
their piano through this co-operative sale." 

Third. Page 6: 

"When you begin to pay you begin to own your piano and in event ofl 
death ail unpaid payments are immediately canceled." 

Fourth. l'age 7: 

"Don't get away from the principal fact that flrst of ail you get a piano 
through this co-operative plan for 248 dollars and 75 cents which will ordina- 
rily cost you 350 dollars." 

Fifth. Page 10: 

"Saving Millions by Co-operation. A saving of $30,375 through this one 
transaction in Pianos." 

Sixth. Page 11: 

"One-third of thèse $248.75 pianos hâve been sold. Two wceks ago to-day 
we announced this co-operatlve sale. To-day — one-third of thèse pianos (lu 
round figures) hâve been sold. We told you then that co-operation was power. 
This has been fully proved by the Instantaneous success of this sale." 
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Seventh. Page 13: 

"Once again we tell thls whole piano story. Thls Is a story or success— of 
unprecedented success. It's a story of planning — then of concentrating un- 
limited power on working ont the plan untU it's a story of such stupendous 
success that the telling is spontaneous. We could not h'elp repeating it if we 
would, or would not if we could. It's inspiring. It runs off the pencil faster 
ttian we ean wrlte. The reason for it, is the plan Itself. Hère it Is: Don't 
miss a single syllable." 

Eighth. Page 15: 

"You are missing the opportunlty of your life if you don't get one of thèse 
pianos during this co-operative sale. 

"The pianos for this co-operative sale were personally selected at the fac- 
tory by Mr. and upon arrivai are being tested and inspected by Prof. 

"We linew thls sale would be a success. The manufacturers (Kohler & 
Campbell), who are co-operatlng with us in this sale, knew it would be a 
success. We knew our prices were right and that our proposition was right. 
But we were not expectlng such overwhelming success. We expected a shower, 
but we did not expect a downpour. The plain facts are — we haye taken orders 
for twice as many instruments as we had expected to sell up to this time. And 
thls is told for but one purpose, and one purpose only, and that is — to advise 
those who hâve already told us they would buy later during the sale — do not 
put off too long." 

Ninth. On page 16: 

"Ail ïècords of piano selling surpassed. The success of this co-operative 
sale has been almost electrifying. 

"The success of this sale was foretold the day it opened. It started out a 
success — and has kept it up ever since. The store has been as busy as a de- 
partment store, where thousands of things are sold instead of a few. Up to 
this writing we hâve sold and delivered just sixty-seveu instruments more 
than the largest estimate put upon the probable sales for the given time — 
vvhich means that the sale will close from a week to two weeks earlier thaii 
we had expected. Eemember — when three hundred pianos and one hundred 
player-pianos hâve been sold — the sale ends. Not another one of thèse instru- 
ments will be sold at thèse prices, upon thèse terms, or upon this plan. So 
corne now." 

Tenth. Page 17: 

"Eighty player-pianos hâve been sold. But twenty remain to be sold through 
this co-operative plan. 

"Nothing can tell the story of the success of thls sale so well as this. 
Eighty of the one hundred player-pianos intended for this sale hâve already 
been sold." 

Eleventh. Page 18: 

"We are so likely to forget. We are so likely to put oft. We get in the 
habit of thinking that we hâve plenty of time for this or that. 

"This great piano sale is now in mind — when we pencil thèse thoughts. We 
hâve in mind that it was even our own expectation, when this sale opened 
that it would continue at least three weeks longer. 

"Now we know it cannot possibly run for two weeks longer. 

"This sale has been electrifying. It has been huge, gigantic, stupendous in 
Its success. 

"Like a snowball roUing down hUl, it has gathered size and strength as it 
progressed. 

"Yesterday we could scarcely serve our customers. ïo-day the same thing 
— and to-morrow, being Saturday, and this reminder to quicken your coming, 
we no doubt will hâve the largest single day's orders to fiU of any one day 
since this big movement was announced. 

"Is it, therefore, too much to a.sk that you corne In the forenoon, if you 
can flnd it convenient to do so?" 

Twelfth. Page 19: 

"Last week of this great piano sale — positively. 

"Verily co-operàtion is power. We hâve seen and experienced its power. 
The success of this sale is the proof. For hère we are announcing the close 
of the sale thls week, when we had not expected to announce it tor three 
weeks later. 
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"Do you know what this announcement means? 

"It means that we hâve practically sold thèse three hundred pianos and one 
hundred player-pianos In flve weeks. 

"For to-day — although this Is Monday — we are certain we shall not hâve 
enough instruments left to flU ail orders throughout the entire week. That 
is, if customers pour in upon us this week as they did last week. And it is 
certain that they wlU. 

"For when dozens of persons read the heading of this ad and realize that it 
Is 'now or never,' they will swamp us with applications. 

"We know of enough persons, who hâve told us they would take a piano or 
player-piano before the sale closed, to book orders for every instrument now 
remaining unsold." 

Thirteenth. Page 20: 

"Sale narrows down to hours. 

"It is now only a question of hours, when the last of thèse three hundred 
pianos and one hundred player-pianos will hâve beeii sold. Perhaps by to- 
raorrow evening. Certainly, by the close of business Thursday." 

Fourteenth. Page 21 : 

"Don't delay any longer If you want one of thèse pianos. 

"It's ail over. By the tlme this ad reaches you the last piano originally 
apportioned to us for this great co-operatlve sale will hâve been sold. A few 
may remain — and possibly three or four of the player-pianos. But thèse will 
be snapped up in the mornlng. After that we will take orders untll the close 
of business on Saturday. 

"This is a concession to belated buyers. 

"It was the original intention for us to sell three hundred pianos and one 
hundred player-pianos on this wonderful plan. But the sale simply ran away 
with us. Large as it was, gigantic as was its scope, its success was so spon- 
taneous that we are practically sold out to-day. In ail our estimâtes we 
had fully expected the sale to take two weeks longer. 

"So we say that 'booking orders' for later dellvery is a concession to be- 
lated buyers. We, ourselves, Icnow a number of persons who fully intended 
taking advanta.ge of the sale, and who, for one reason or another hâve been 
prevented from doing so. This still gives them the opportunity." 

Fifteenth. Page 22: 

"Time's up. Saturday the sale ends. 

"Sales may corne and sales may go — but we doubt if any piano sale has ever 
been the success of this. Pianos are things you do not buy every day. You 
buy one in your lifetime ; maybe two. Pianos represent a considérable invest- 
ment. You can furnish a whole house very comfortably for the price of a 
single piano. So, when we tell you that there were days during this sale 
when we could not wait on our customers, you can then appreclate the 
stupendous 'go' to this sale. • • • 

"The sale is not closing wlthout every one having a fair opportunity to 
take advantage of It. If we had restricted the sale strictly to the number 
originally arranged for, the sale would now be a matter of hlstory." 

The appellees in the court below moved to dismiss the bill on the following 
grounds: 

"(1) Because advertisements are not copyrightable and hence advertisement 
copy is not copyrightable. 

"(2) Because the copyright of a text-book or Manual of Instruction in a 
useful art, science, or System does not confer upon the author or the proprietor 
of the text-book, even though copyrightable, a right of property in the art, 
science, or System explained In the text-book or Manual of Instruction, and 
hence complainant has not and cannot hâve an exclusive right to make, sell, 
priut, or use advertisements written in accordance with the forms set forth In 
such book, and complainant has not and cannot hâve the right to limit the 
use thereof to purchasers of sald Manual of Instruction or its licensees. 

"(3) Because the description of an art, science, or system in a book, al- 
though sald book may be entitled to the beneflt of copyright, lays no founda- 
tion for an exclusive daim to the art, science, or System, as explained and ex- 
emplifled in sald book." 

The motion to dismIss having been sustained, the appellant prosecutes an 
appeal from the decree of dismissaL 
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The opinion of Judge Poster, sustaining the motion to dismiss, is 
reported in 210 Fed. 399. 

Ernest Wilkinson, of Washington, D. C, and Jas. Wilkinson, of 
New Orléans, La., for appellant. 

Frank E. Rainold and Robt. H. Marr, both of New Orléans, La., 
for appellees. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). 1. It 
may be conceded that the "Manual of Instruction" is a bock within 
the meaning of the law of copyright. 

2. Since the motion to dismiss the bill, interposed under the new 
equity rules, admits, as did demurrers under the former System, the 
allégations of fact well pleaded, it may be further conceded, in view 
of the positive allégations of the bill, that the appellees hâve infringed 
the copyright of the appellant. 

3. But the further question remains: Is the manual of instruction 
a proper subject of copyright? In other words, is it copyrightable 
under the law and entitled to the protection of a court of equity? 
In this connection, it may be admitted ex gratia argumenti, without 
being decided, that some form of advertisements, such as characteris- 
tic advertisements, corne within the protection of the law. But said 
Tudge Jenkins, speaking for the Circuit Court of Appeals in Mott Iron 
Works v. Clow, 82 Fed. at page 321, 27 C. C. A. at page 255 : 

"So far as the décisions of the Suprême Court hâve gone, we think they 
hold to the proposition that mère advertisements, whether by letterpress or by 
pictures, are not within the protection of the copyright laws." 

The question recurs: Is the manual of instruction, the particular 
book, or collection of advertisements — and it can be nothing else — 
of which the appellant is the author, subject to copyright? If in 
any case mère advertisements are copyrightable, the law should ex- 
tend its protection to those only that speak the truth, and certainly not 
to that class of advertising matter the effect of which is to mislead 
and deceive the public. "The deceit of the public," said Judge Ship- 
man in Celluloid Manufacturing Company v. Read, 47 Fed. at page 
715, "and the conséquent injury to it, are as much to be regarded by 
a court of equity as an injury to a plaintiff's business." See Wright 
v. Tallis, 50 Eng. Com. Law, 893-906; Hop. Trade-Marks, p. 370. 
It is a familiar maxim of equity that one who applies to a court of 
equity for relief should corne in with clean hands, and, it may be 
added, he should show a clean bill of health to entitle him to its pro- 
tection. The principle is clearly stated by Mr. Justice Field, as the 
organ of the court, in Manhattan Medicine Co. v. Wood, 108 U. S- 
at pages 224, 225, 2 Sup. Ct. at pages 440, 441, 27 L. Ed. 706, in 
a trade-mark case, and no reason is perceived why it is not equally 
applicable to copyright. The justice first quoted from an opinion of 
the Lord Chancellor of England, as follows: 

"When the owner of the trade-mark applies for an Injunction to restraln 
the défendant from injuring his property by mailing false représentations to the 
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public, It Is essentlal that the plaintiff should not in his trade-mark, or In the 
business connected wltli It, be himself guilty of any false or misleading rep- 
résentations ; for, if the plalntife makes any materlal false statement in con- 
nection with the property he seeks to protect, he loses, and very justly, liis 
right to daim the assistance of a court of equity." 

And again: 

"Where a symbol or label, clalmed as a trade-mark, Is so constructed or 
worded as to maUe or contain a distinct assertion which Is false, I thiuk no 
property can be claimed In it, or, in other words, the right to the exclusive 
use of it cannot be maintained." 

Proceeding, he employed the following language: 

"When the case reached the House of Lords, the correctness of this doctrine 
was recognized by Lord Cranworth, who said that of the justice of the prin- 
ciple no one could doubt; that it is founded in honesty and good sensé, and 
rests on authority as well as on principle, although the décision of the House 
was placed on another ground. ïhe soundness of the doctrine declared by the 
Lord Chancelier bas been recognized in numerous cases. Indeed, it is but 
an application of the common maxim that he who seeks equity must présent 
himself in court with clean hands. If his case discloses fraud or déception 
or misrepresentatlon on his part, relief there will be denied." 

See, also, Krauss v. Peebles' Sons Co. (C. C.) 58 Fed. at pages 594, 
595. 

And it may be added that, in the public interest, state punitive lég- 
islation has been deemed neces,sary to prohibit the publication of ad- 
vertisements which "contain any assertion, représentation or statement 
of fact which is untrue, deceptive or misleading." See Acts of La. 
1914, pp. 279, 280. 

The bill of the appellant allèges that the book "was printed in such 
form as to be specially adapted for use as "copy" for advertisements 
in newspapers, magazines, periodicals, and other literature." And 
counsel for the appellant, in their brief , insist that : 

"The book does not teach piano dealers how to advertise their wares, but 
prépares the advertisements for the dealers, relieving them of the time, trou- 
ble, expense," etc. 

It thus appears obvious that the advertisements are made to order, 
and nothing remains to be done by the dealer but to publish them in 
a newspaper or periodical according to the directions contained in the 
lower left-hand corner of each advertising sheet. Thèse advertise- 
ments are to be used by ail licensees, or dealers in pianos and player- 
pianos who may hâve acquired the right from appellant to use them, 
and it is apparent that the représentations of fact embodied in the 
letterpress, excerpts from which are set out in the statement of the 
case, cannot be true as to ail dealers. One dealer may sell 50 instru- 
ments and another 250 in a given time, yet in the advertising sheets 
of the appellant ail are made to sell the same number of instruments 
within the same period of time. It is only necessary to glance at 
the matter of the advertisements, in that and in other respects, to 
satisfy the mind that their tendency, by the extravagant puffing of 
the wares of the dealer and misrepresentation of sales, is to mislead 
and deceive the public. However honest the intention of the author 
may hâve been in the préparation of its manual, it nevertheless re- 
niains true that the efïect of its work is such as we hâve stated. Ex- 
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travaganzas may be indulged by a writer for the purpose of illustra- 
tion and to accomplish the end in view, as exemplified by Don Ouixote 
and others of a similar nature, and as thus employed they carry con- 
viction to the reader and lend charm and intcrest to the story. Eut 
advertisements by dealers of their wares, in order to insure the pro- 
tection of the law, should reflect the truth and avoid représentations 
which mislead and deceive the people. If their tendency be mislead- 
ing and deceptive, they will find the doors of a court of equity barred 
against their admission. 

After a painstaking investigation of the présent case, we bave 
reached the conclusion that the particular advertising forms of the 
appellant, aUhough covered by the copyright of the manual of instruc- 
tion, are (1) not copyrightable, and (2) they are not entitled to the 
protection of a court of equity. 

The decree of the District Court is thereforejaffirmed. 



POTTER MFG. CO. v. ARTHUR. 

In re FIDLER & BROCK. 

(Circuit Court of Appeals, Sixth Circuit March 2, 1915.) 

No. 2670. 

1. Sales ®=»451 — CoNomoNAL Sales— Necessitt of Recobding — Law Gov- 

EENINQ. 

Where a machine sold and delivered f. o. b. Indianapolis, with a réserva- 
tion of title in the seller until paid for, was simultaneously with the 
completed delivery shipped by the seller to the buyer In Ohio, where It 
remained until the buyer became bankrupt, the neeesslty of recording 
the contract was not governed by the Indiana Laws, but by Gen. Code 
Ohio, § 8568, providing that such a réservation of title shall be vold as to 
subséquent purchasers and mortgagees in good falth and creditors, unless 
the contract Is recorded, since, where the parties to such a contract con- 
template that the property is to go at once and before any use by the 
buyer into another state, and there remain quasi permanently, the law of 
the situs thus given to the property will control, especially as title did 
not pass, notwithstanding the completed delivery. 

[Ed. Note — For other cases, see Sales, Cent Dig. § 1323; Dec. Dig. 
<Sï=»451.] 

2. Bankeuptct <©=»140 — Peopeety Passing to Trustée— Conditional Sales. 

Though, under Gen. Code Ohio, § 8568, an unrecorded contract of con- 
ditional sale is invalid only as against those creditors who, for themselves 
or by représentation, fasten a lien upon the property in aid of their claims. 
where, when a pétition in bankruptcy was filed, creditors had a right to 
fasten on the property a lien which would prevail against the seller, such 
right passed to the trustée, under Bankr. Act July 1, 1898, c. 541, | 47a (2), 
30 Stat 557, as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 
(Comp. St. 1913, § 9631), providing that the trustée, as to ail property in 
the custody of the bankruptcy court shall be deemed vested with ail the 
rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceedings, and he might assert the rights which any creditor 
would hâve had against the property, if such creditor, at the date of 
the filing of the pétition, had been holding an exécution levy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. <©=>140.] 

®=3For other cases aeo gaine toplc & liEY-NUMBER lu aU Key-Numbered Digeste & Indexes 
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8. Bankbttptct <S=;>303 — Reclaiming Possession of Peopertt feom Trusteb 

— BUBDEN OF PeOOÏ. 

A party seeking to recover f rom a trustée lu bankruptcy the possession 
of property sold to the bankrupt conditlonally by an unrecorded contract, 
yoid as to subséquent creditors, had the burden of showing that ereditors 
represented by the trustée became such prlor to the purchase of the prop- 
erty and that the claims of subséquent creditors would not exhaust the 
property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. ©=303.] 

4. Sales ©=3472 — Conditional Sales— Failube to Recobd. 

Where a conditional sale contract was by law required to be recorded, 
a notice, attached to the machine sold, that it remained the property 
of the seller, was ineffective. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1366-1376; Dec. 
Dig. ®=»472. 

What constitutes a contract of conditional sale, see note to Dunlop 
V. Mercer, 86 C. C. A. 448.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Irloward C. Hollister, 
Judge. 

Pétition by the Potter Manufacturing Company to require the de- 
livery of property to it by Edwin L. Arthur, trustée in banlcruptcy of 
Fidler & Brock, bankrupts. From an order in favor of the trustée, the 
petitioner appeals. Affirmed. 

P. V. ConnoUy, of Cincinnati, Ohio, for appellant. 
W. W. Keifer, of Springiield, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge. Fidler & Brock, bankrupts, resided in 
Springfield, Ohio, and as contractors were engaged in construction 
work at Troy, Ohio. In August, 1913, they went to Indianapohs, Ind., 
and arranged to purchase from the Potter Company a trench exca- 
vating machine. The written contract, signed by both parties, showed 
that the delivery was to be f. o. b. Indianapohs, and that part of the 
price was to be paid in five installments each alternate month, as evi- 
denced by five promissory notes, and provided "that full title to said 
property shall remain in the said Potter Manufacturing Company un- 
til payment in full has been made," and that, upon def ault in payment, 
the vendor might retake the property. The machine was taken to 
Troy and there remained. Upon the adjudication in bankruptcy, part 
of the purchase price remained unpaid, and the Potter Company filed 
a pétition asking that the trustée in bankruptcy be ordered to surren- 
der the machine. From the order of the District Court, holding that 
■ the trustee's title was good as against the attempted réclamation, the 
Potter Company brings this appeal. 

The Ohio statute (section 8568, Gen. Code) provides that the réser- 
vation of title in such a contract "shall be void as to ail subséquent 
purchasers and mortgagees in good faith and creditors, unless" the 
contract is recorded in the county of the vendee's résidence. There is 

^=9For otber casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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no statute in Indiana requiring such recording. This contract was 
not recorded anywhere. 

[1] 1. We think the law of Ohio, not of Indiana, controls as to the 
necessity for recording. Ordinarily, by reason of the completed de- 
livery in Indiana, title would hâve passed in that state, and it might be 
argued that the effect of recording laws, as to contracts passing title in 
Indiana, would be determined by the rule of that state; but hère ti- 
tle did not pass upon delivery, and part, at least, of the basis of this ar- 
gument disappears. Aside from that considération, we regard it as 
the established rule that where the parties to such a contract at the 
time contemplate that the property is to go at once, and before any use 
by the vendee, into another state, and there remain quasi permanently, 
the law of the situs thus given to the property will control the applica- 
tion of a recording statute. This machine was capable of being 
moved from place to place, and in the natural course of events might 
sometime or other be taken by the vendees into différent states ; but it 
is a stipulated fact that simultaneously with the completed delivery at 
Indianapolis, the vendor, by direction of the vendees, and acting for 
them, shipped the machine to the place in Ohio where it remained con- 
tinuously until the bankruptcy. As against the necessary inference 
that a présent and continuing location in Ohio was contemplated by 
both parties, there is nothing; and this inference must therefore be 
treated as a fact. This fact clearly makes a material différence be- 
tween this case and one where the personal property to be sold was 
not intended to hâve more than a casual or temporary abiding place 
in any particular state. 

That under such circumstances, the law of the state where the prof)- 
erty is located in this quasi permanent manner furnishes the control- 
ling rule upon the subject of recording, was held by this court, with- 
out extended discussion, in Title Guaranty Co. v. Witmire, 195 Fed. 
41, 43, 115 C. C. A. 43 ; and if the question were open in this court, it 
would be ruled, and with the same resuit, by Hervey v. Locomotive 
Works, 93 U. S. 664, 671, 23 L. Ed. 1003. The contract there involved 
pertained to a locomotive, and it was made in Rhode Island, where 
the locomotive was then situated. It contemplated that the property 
should be taken to Illinois. This was done, and the Suprême Court 
held that the title réservation in the contract was invalid as against an 
Illinois levying creditor, and was so invalid for the reason that the Il- 
linois law required recording. It is true that the location of the ex- 
cavating machine in Ohio was somewhat less likely to be entirely per- 
manent than was the location of the locomotive in Illinois ; but this is a 
différence which we cannot think material. Indeed, appellant's counsel 
perhaps do not seriously question the applicability of the Ohio law to 
this case, except as they insist that the Hervey Case has been over- 
ruled by Bank v. Bank, 203 U. S. 296, 27 Sup. Ct. 79, 51 L. Ed. 192. 
We cannot so interpret the latter décision. The property there in- 
volved had been removed from one state to another Ijefore the suit 
was commenced, but the contest was between two mortgagees, and both 
mortgages had been given, and ail the rights involved in the contro- 
versy had become fixed, while the property was in the former state. 
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It was clear that thèse rights must be determincd by tliat law, as was 
held; and the applicability of the law of the second state was in no 
way considered. 

It is said that in such a situation the Ohio courts apply the law of 
the place of the contract, and Boyer v. KnowUon, 85 Ohio St. 104, 97 
N. E. 137, 38 L. R. A. (N. S.) 224, is cited. We frnd nothing in this 
case to support the contention. Goods were sold in New York to be 
brought to Ohio for retail sale. They were of a much more fugitive 
character than the machinery hère involved, yet the law of Ohio was 
applied, and the local creditor with an exécution Hen prevailed over a 
réservation of title contained in a New York sale contract. There is, 
in the opinion in that case, nothing to indicate that the property, when 
the contract was made, had acquired any situs in Ohio, excepting by 
the contract, which contemplated that it was to be shipped to that state. 
See, also, cases cited in Powder Co. v. Jones (D. C.) 200 Fed. 638, 
645, 646. 

[2, 3] 2. It is the accepted construction of this statute in Ohio that 
such i>n unrecorded contract is not invalid as against creditors gen- 
erally, but only as against those who, for themselves or by représenta- 
tion, fasten a lien upon the property in aid of their claims. See York 
V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782. So far as 
the langjage of the statute goes, the priority which it gives to cred- 
itors may well be confined to those who gave crédit subsequently to 
the conditional sale (Crucible Co. v. Holt [C. C. A. 6] 174 Eed. 127, 
98 C. C. A. 101, affirmed Holt v. Crucible Steel Co. of America, 224 
U. S. 262, 32 Sup. Ct. 414, 56 h. Ed. 756; In re Riehl [D. C.]^ 20O 
Fed. 455) ; though the contrary as to Ohio seems to hâve been taken 
for granted by this court (Foerstner v. Citizens' Co., 186 Fed. 1, 108 
C. C. A. 267; Cincinnati Co. v. Degnan, 184 Fed. 834, 842, 107 C. 
C. A. 158). However that might be, there is nothing in this record 
to show that any creditors now represented by the trustée became 
creditors before the bankrupts procured the machine, and so nothing to 
raise the question whether such creditors are excluded from the ef- 
fect of the statute. If this question was material, the burden was on 
the vendor, under thèse circumstances, to show that such creditors 
existed, and to show that the claims of subséquent creditors, if levied, 
and which would then pass to the trustée for the benefit of ail cred- 
itors (In re Martin [C. C. A. 6] 193 Fed. 841, 848, 113 C. C. A. 627) 
would not exhaust the property. We therefore assume that creditors, 
with claims equal to the value of the machine, had, on the date of 
filing the pétition in bankruptcy, the right to fasten on the property a 
lien which, under the Ohio law, would prevail against the contract 
vendor. 

3. Under the rule of York v. Cassell, supra, this superior right did 
not pass to the trustée in bankruptcy, but he stood in the shoes of 
the barikrupt. This rule has been changed by the amendment of 
June 25, 1910, to section 47a (2), providing that as to property "in cus- 
tody" the trustée "shall be deemed vested with ail the rights, remédies 
and powers of a creditor holding a lien by légal or équitable proceed- 
ings"; and, of course, the nature and extent of thèse "rights, rem- 
édies and powers" must be determined by the law of the state, where 
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not inconsistent witli the Bankruptcy Act. There is gênerai agreement 
tiiat the amendment of 1910 was made with the very purpose of 
changing the rule declared in York v. Cassell (Remington, vol. 3, §§ 
1137 and 12121/2; Loveland [4th Ed.] vol. 1, p. 767); and we think 
it clear that such was the effect, and that the trustée stands in the place 
of each créditer, and may assert the rights which any créditer would 
havehad against the property "in custody," if that créditer, at the date 
of filing the pétition in bankruptcy had been hokiing an exécution levy. 
See Massachusetts Co. v. Kemper, 220 Fed. infra, 136 C. C. A." 593 
(opinion filed to-day). It cannot be said that the intent of the amend- 
ment was only to put the trustée in the position of a créditer who had, 
in fact, obtained a Hen, because that was the law befere the amend- 
ment. See section 67f, and In re Martin, supra, Foerstner v. Citizens' 
Co., supra, and In re Rouse, 208 Fed. 881, 126 C. C. A. 90. 

[4] 4. Since the conditienal sale contract was, by law, required to 
be recorded, the notice attached to the machine that it remained the 
property of the vendor was ineffective against the trustée. Cincinnati 
Co. V. Degnan, supra. 

The order of the court below is affirmed, with costs. 



MASSACHUSETTS BONDING & INS. CO. v. KEMPER. 

In re L. P. HAZEX CO. 
(Circuit Court of Appeals, Sixtli Circuit. March 2, 1915.) 

No. 2525. 

1. BANKBrPTCT <S=>465 — Appeal — DisMissAL — Effect. 

Where, in a bankruptcy proceeding, an order was made disallowlng a 
creditor's claim of a lien on the proceeds of certain property, and disal- 
lowing its gênerai claim for the balance of the alleged indebtedness, the 
déniai of the lien and the disallowance of the gênerai claim were so dis- 
tinct that there eould hâve been an independent appeal from either part 
of the order, and the dismissal of the appeal from the disallowance of the 
gênerai claim, because not taken withln 10 days, as required by Bankr. 
Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (Conip. St 1913, § 9609), In 
the case of appeals from judgments allowlng or rejecting debts or daims, 
did not require the dismissal of the appeal from the disallowance of the 
claim of lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. | 927; Dec. 
Dig. ®=>465.] 

2. Bankbuptct <S=>4ei — Appeal — Time fob Taking Appeal. 

In a bankruptcy proceeding against a building coutractor, its surety 
filed a pétition, alleging a lieu upon and possession of certain machinery, 
and praying that its right thereto for the purpose of completing a con- 
tract might be adjudged, and the trustée enjolned from selling the ma- 
chinery until the completion of the contract. The property was there- 
upon exempted from the geneial sale, but was later sold under an agree- 
ment that the proceeds should be held as a separate fund, subject to the 
détermination of the controversy between the surety and the trustée, and 
a stipulation was filed, showing that the surety claimed a lien upon the 
net proceeds of such articles and claimed as a gênerai créditer for the 
balance of its account Ileld that, while the assertion of a lien eventually 
took very much the form of an attempt to secure the allowance of a pre- 
ferred claim, a controversy was presented over the title to or rights in 
spécifie property, and an appeal from an ordçr disallowing the claim of 

fi^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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lien should be treated as taken under Bankr. Act, § 24a (Comp. St. 1913, 
§ 9608), giving the Circuit Courts of Appeals appellate jurisdictlon of con- 
troversies arising In bankruptcy proceedings in courts from which tliey 
bave appellate jurisdictlon in other cases, and hence the appeal was not 
required to be taken in 10 days under section 25a, relative to appeals from 
Judgments allowing or rejecting debts or clalms. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 920-923; 
Dec Dig. <S=»461.] 

3. Chattel Mortgages <S==>196 — Filœng de Recobding — Instruments Re- 

QUIEED TO BE ReCOEDED. 

A contract between a building contracter and its surety, whereby the 
contractor assigned and conveyed to the surety for its protection ail of 
the contractor's tools, plant, equipment, and niaterial, was in effect a 
"chattel mortgage," and invalid as to creditors, v^here possession was 
not taken by the surety, and the contract was not filed under Geu. Code 
Ohio, § 8560, providing that chattel mortgages, not accompanied by an 
Immédiate delivery, but follovi;^ed by an actual and continued change of 
possession, shall be void as agalnst creditors, subséquent purchasers, and 
mortgagees in good faith, unless it or a copy shall be flled as directed in 
the foUowing section. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 429, 
438-^41; Dec. Dig. <®=3l96. 

For other définitions, see Words and Phrases, First and Second Séries, 
Chattel Mortgages.] 

4. Bankeuptcy ®=>184 — Liens — Eœghts of Trustées. 

Where an Instrument amounting to a chattel mortgage was Invalid as 
agalnst creditors, because not filed as required by Gen. Code Ohio, § 
8561, it was invalid as agalnst a trustée in bankruptcy, under Bankr. Act, 
§ 47a (2), as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. 
St. 1913, § 9631), providing that trustées in bankruptcy, as to ail prop- 
erty in the custody of the bankruptcy court, shall be deemed vested witU 
ail the rights, remédies, and powers of a creditor, holding a lien by légal 
or équitable proceedings thereon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275^ 277; 
Dec. Dig. ®=>184.] 

5. Bankruptct <S=>172 — Liens — Rights of Trustées. 

Notwithstanding Bankr. Act § 70a (Comp. St. 1913, § 9654), providing 
that the trustée shall be vested with the title of the bankrupt, "as of the 
date he was adjudged a bankrupt," to ail of the bankrupt's property, etc., 
under section 47a (2), as amended by Art June 25, 1910, the trustée ac- 
quires the rights of a lien-holding creditor as of the date of the pétition ; 
and where an instrument amounting to a chattel mortgage had not been 
filed, and possession had not been taken, at the date of the pétition, the 
subséquent taking of possession prier to the adjudication did not give the 
mortgagee a lien superior to the rights of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 220; Dec. 
Dig. ©=172.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HoHister, 
Judge. 

In the matter of the L. P. Hazen Company, bankrupt, in which 
Frank H. Kemper is trustée. From an order disallowing claims of the 
Massachusetts Bonding & Insurance Company, it appeals. Appeal 
from so much of the order as disallows a gênerai claim dismissed ; and 
the order, so far as it disallows a claim of lien, affirmed. 

The bankrupt corporation, the Hazen Company, in July, 1910, agreed to 
erect a building in Cincinnati, and the Bonding Company became surety for 
the Hazen Company upon the usual contractor's bond, conditioned that the 

€=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Bigests & Indexes 
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building should be completed free from liens, etc., according to contract In 
connection witti obtaining the bond, ttie Hazen Company, called tlierein tlie 
applicant, entered into an agreement wlth the Bonding Company, including 
tbe provisions set out in the margin,i to the efCect that the Hazen Company's 
building plans and machinery and the building contract itself were assigned 
to tlie Bonding Company by way of indemnity against signing the bond, and 
so that, in case of default, the Bonding Company might hâve the use of the 
plant to complète the building, in order to minimize its own liability. This 
contract was not recorded. While the érection of the building was in progress, 
and on September 20th the state court appointed a recelver for the Hazen 
Company. The recelver decided not to go on with this contract, and there- 
upon, on October 25th, the Bonding Company, acting under the poveer con- 
ferred or by virtue of the assignment made by the application contract, took 
possession of the building plant and thereafter carrled on the contract to 
completion, resulting in a loss to the Bonding Company, and creating a cor- 
responding claim in favor of that company against the Hazen Company. 

Intermediate the appolntment of the receiver by the state court and the 
taking of possession of the property by the Bonding Company, thèse bank- 
ruptcy proceedings were initiated by the filing of an Involuntary pétition on 
September 30th, as the resuit of which an adjudication occurred November 
2Sth. Later, and in February, 1911, the Bonding Company filed a pétition in 
the bankruptcy court, alleging Its lien upon and possession of the building ma- 
chinery, and praylng that its right thereto for the purpose of completing the 
contract might be adjudged, that the trustée be enjoined from selling this ma- 
chinery until the contract was completed, and that whatever loss the Bond- 
ing Company in the end sufifered might be adjudged a secured claim against 
the proceeds of this property when sold. By an interlocutory order, this prop- 
erty was exempted from the gênerai sale which the trustée was to make, and 
the détermination of the rights of the parties was reserved. Later the prop- 
erty was sold under an agreement that the proceeds were to be held by the 
trustée as a separate fund and subject to the order of the court to be made 
In the controversy between the Bonding Company and the trustée. On No- 
vember 5, 1912, a stipulation of fact was filed, showing that the total loss of 
the Bonding Company, by carrying out the contract, was $4,579.61, that the 
net proceeds of the property in controversy were $1,452.17, and concluding: 
"The Massachusetts! Bonding & Insurance Company elaims a lien upon the 

1 And for the protection of the said company the applicant hereby assigns, 
transfers, sets over, and conveys to the said company ail its right, title, and 
interest In and to ail of the tools, plant, equipment, material of every nature 
and description, which it now has or may hereafter hâve located upon or near 
or appertaining to the work contemplated under the contract for which the 
company has or is about to become surety, meaning and intending hereby to 
assign, transfer, set over, and convey to the said company ail the tools, plant, 
and materials of every nature and description now belng used, or about to be 
used, or which may in the future be used, by the applicant in connection with 
the work contemplated, whether the same are now located in or aboub the 
site thereof, or elsewhere, and including hereunder ail materials purchased 
for, or to be purchased for, or chargeable to, said contract, or which may now 
be in process of construction In connection with said contract, or in storage 
at or In transit to said site, or elsewhere. The applicant hereby further as- 
signs, transfers, sets over, and conveys to the said company ail of its rights 
in and to subcontracts which hâve been or may hereafter be entered into by 
the applicant, together with ail materials and stock manufactured or unmanu- 
factured embraced therein ; and the applicant hereby further authorizes, em- 
powers, and appoints said company its true and lawful agent or attorney, 
with fuU power and authority at any and ail times in its name and behalf 
to enter upon and take possession of any or ail the tools, plant, equipment, 
materials, flnished or unflnished, mentioned and referred to in this paragraph, 
and to use and enjoy the same, and also to enforce, use, and enjoy any or 
ail subcontracts or other rights mentioned in this paragraph, and to do any 
other act or thing which may at any time be deemed necessary by said com- 
pany to make effective the terms of this paragraph, with full power to said 
company to appoint a substitute attorney, or attorneys, to act hereunder." 

220 F.— 54 
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net proceeds of the articles above referred to, vlz., $1,452.17, and to the al- 
Jowance of its loss as a gênerai creditor for the différence, viz., $4,579.61 less 
$1,452.17 equals $3,127.44." The référée, and on review the District Judge, 
held that the Bonding Company had no lien upon the tools and building ma- 
chlnery, valid as against the trustée, and so was not entltled to the spécifie 
fund in controversy, and also held that the gênerai claim for $4,579.61, not 
havlng been flled in due form and in due time, must be disallowed. From the 
order of the District Court, entered on February 19, 191.3, the Bonding Com- 
pany appealed on April 26tb, complaining both of the déniai of the lien and 
the refusai of the gênerai claim. 

C. D. Robertson, of Cincinnati, Ohio, for appellant. 
Province Pogue and B. B. Tuttle, both of Cincinnati, Ohio, for ap- 
pellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1,2] 
1. A motion is inade to dismiss the appeal because it was not taken 
within 10 days, as required by section 25a. So far as the appeal seeks 
a reversai of the order disallowing the gênerai claim, this motion must 
be granted, upon the authority of the cases cited by us in Re Martin, 
201 Fed. 31, 34, 119 C. C. A. 363; but this does not dispose of the 
whole appeal. The déniai of the lien and the disallowance of the gên- 
erai claim are so distinct that there could hâve been an independent ap- 
peal from either part of the order; and the appeal from so much of 
the order as refused the lien must be treated separately. While this as- 
sertion of lien eventually took very much the form of an attempt to 
secure the allowance of a preferred claim, and so appealable only un- 
der the 10-day limitation, yet we think that, considering the form in 
which it arose, it may fairly be regarded as presenting a controversy 
over the title to or rights in spécifie property, and that therefore this 
appeal is, pro tanto, entitled to be considered as taken trader section 
24a. To that extent, the motion to dismiss is denied. Southern Co. 
v. Elliotte (C. C. A. 6, Nov. 13, 1914) 218 Fed. 567, 134 C. C. A. 295. 
By granting the motion as to the gênerai claim, we intimate no opinion 
whether that claim had been so filed that there was anything for the 
order appealed from to operate upon in that respect as an adjudication. 

[3,4] 2. In Title Guaranty Co. v. Witmire, 195 Fed. 41, 43, 115 
C. C. A. 43, we held that an instrument substantially like the présent 
application contract was, in real efifect, a chattel mortgage, and was 
governed by chattel mortgage recording statutes. It results that under 
the Ohio statute ' the purported assignment of title to or création of 
the lien on this machinery was invalid as against creditors ; and, under 
the amendment of June 25, 1910, to section 47a (2), as interpreted by 
us in the opinion this day filed in Potter Mfg. Co. v. Arthur, 220 Fed. 

! Sec. 8560, Gen. Code: "A mortgage, or conveyance intended to operate as 
a mortgage, of goods and chattels, which is not accompanied by an immédi- 
ate delivery, and followed by an actual and continued change of possession 
of the thlngs mortgaged, shall be absolutely void as against the creditors of 
the mortgagor, subséquent purchasers, and mortgagees in good faith, unless 
the mortgage, or a true copy thereof, be forthwith deposited as directed in 
the next succeeding section." 
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843, 136 C. C. A. 589, it was invalid as against a trustée in bankruptcy. 
This statute does not suggest whether it intends to speak only of subsé- 
quent creditors. 

[5] 3. As above recited, after filing the pétition in bankruptcy but 
before the adjudication, the Bonding Company took possession of the 
property, and, as possession is by statute, a substitute for recording, 
we hâve the question whether the amendment of 1910 vests the trus- 
tée with the rights of a lien-holding créditer as of the date of the bank- 
ruptcy pétition or as of the date of the adjudication. Since section 70a 
in gênerai terms provides that the trustée is vested with the bankrupt's 
title as of the date of adjudication, it has been natural to assume that 
the rights of the trustée do not for any purpose reach back to the 
date of filing the pétition; and there are décisions to that effect, or 
leaving the question open. In re Rose (D. C.) 206 Fed. 991, 993 ; 
Big Four Co. v. Wright (C. C. A. 8) 207 Fed. 535, 537, 125 C. C. A. 
577, 47 L. R. A. (N. S.) 1223 ; In re Jacobson (D. C.) 200 Fed. 812, 
814. 

We can see no escape from applying to this situation the principle 
of the décision in Acme Co. v. Beekman Co., 222 U. S. 300, 32 Sup. Ct. 
96, 56 11. Ed. 208, where it was held that, in spite of the language 
of section 70a, the trustee's rights extended, by relation, back to the 
commencement of the proceedings sufficiently to defeat the lien of an 
intervening attachment. The right of a gênerai creditor to get a su- 
perior lien by levying an attachment and the right of the holder of an 
unrecorded mortgage to get a universally effective lien by recording 
the mortgage impress us as wholly analogous ; and if the trustee's right 
goes back to the commencement of bankruptcy proceedings in the for- 
mer case, it must in the latter. To the same gênerai effect as the Acme 
Case is Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 
927, 46 L. R. A. (N. S.) 154, which holds that interest of the trustée 
in a life insurance policy maturing intermediate pétition and adjudica- 
tion, is to be fixed as of the earlier date. 

We hâve applied the same principle to the right of the bankrupt 
debtor to discharge his debt by payment to the bankrupt after pétition 
filed. Toof V. Bank, 206 Fed. 250, 124 C. C. A. 118. The controlling 
principle must be that, for the purpose of fixing priority as between 
the trustée and adversely claiming lienholders, the time of filing the 
pétition is the vital date, and that a lien which, on that date, was in- 
valid as against creditors levying exécution, cannot be perfected so 
as to make it valid against the trustée by action of the lienholder be- 
fore adjudication. Indeed, to hold the contrary would be to say 
that, so far as this section is concerned, the mortgagee could with saf ety 
withhold his mortgage from the record, relying upon the mortgagor 
not to file a voluntary pétition and to delay an adjudication upon an 
involuntary pétition long enough to give the mortgagee an opportu- 
nity to file his mortgage. 

This conclusion makes it unnecessary to consider whether the ulti- 
mate effect of taking possession and enforcing the security could be 
thought to create a préférence as of that date, and so make the se- 
curity invalid under the sections which relate to préférences and re- 
cording. 
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For the reasons stated, so far as the appeal relates to tlie gênerai 
claim, it is dismissed, and so far as it relates to the lien claimed, the 
order below is affirmed. Appellee will recover costs. 



ST. BKRNARD v. SHANE et al. 

(Circuit Court of Appeals, Slxth Circuit. Mareh 6, 1915.) 

No. 2547. 

1. Pleadœng <g=>.360 — Amendment after Strikino Out — Time— "Instanter." 

The term "instanter," when used with référence to légal proceedings, 
as in an order striklng an.amended pétition from tlie files and giving 
leave to file instanter a second amended pétition, usually means within 
24 hours. 

[Ed. Note.— For other cases, see Pleadiug, Cent. Dig. §§ 1129-114G ; Dec 
Dig. <S=>360. 

For other définitions, see Words and Phrases, Instanter.] 

2. Courts ®=»295 — United States Courts — Jurisdicbion — Actions Aoainst 

Receivers. 

Regardless of the citlzenship of the parties, a fédéral court had jurls- 
diction of an action agalnst receivers of Its own appointment, based 
upon an alleged négligent performance of the duties of the receivership. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 837; Dec. Dig. 
©=>295.] 

3. Death ®=>35 — Actions for Catjsino Deatii— Where Action mat be Main- 

tained. 

Actions of tort upon death statutes, being transltory, may be brought in 
the courts, state or fédéral, of a state other than that in which the right 
of action accrued, unless the statute of the state in which the cause of 
action arose is in substance inconsistent with the statute or public policy 
of the state in which the right of action is sought to be enforced. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 50 ; Dec. Dig. 
<®=335.] 

4. Death <S=>35— Actions foe Causing Death— Whebe Action mat be Main- 

TAINED. 

An action for death, under the death statute of Illinois (Jones & A. 
Ann. St. par. G184), was maintainable in a fédéral court for Ohio, though 
the Illinois statutes *do not permit actions in that state for a death oc- 
curring outslde the state, and though Gen. Code Ohio, § 10770, as amended 
by Act April 30, 1910 (101 Ohio Laws, p. 198), provides that a right oÉ 
action for death in another state may be enforced in Ohio in ail cases 
where such other state allows the enforcement in its courts of tlie Ohio 
statute, as the right of action under the Illinois statute is unaffected by 
the laws of Ohio, the Ohio statute, if intended to apply to actions in the 
fédéral courts, is beyond the power of the Législature, and the enforce- 
ment of the Illinois statute Is not contrary to good morals or naturai 
justice nor prejudicial to the proper interests of the citizeris o( Ohio. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 50; Dec. Dig. 
©=35.] 

5. Courts ©=»371 — ^Transitobt Actions— Where Action mat be Maintajniod. 

A transltory right of action is enforeeable in the fédéral courts having 
jurisdiction of the subject-matter and the parties, whether given by the 
common law or a state statute not pénal. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-97G; 
Dec. Dig. <S=>371.] 

^=»For other cases see same topic & KBY-NUMBEU ia ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Northern 
District of Ohio ; Wm. L. Day, Judge. 

Action by Lillian St. Bernard, administratrix of Bion St. Bernard, 
deceased, against S. P. Shane and another, receivers of the Gilchrist 
Transportation Company. A demurrer was sustained to the original 
pétition (201 Fed. 453), and amended pétitions were stricken from the 
files, and plaintiff brings error. Reversed and remanded, with direc- 
tions. 

H. W. Ewing, of Cleveland, Ohio, for plaintiff in error. 
I. L. Evans, of Cleveland, Ohio, for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. Plaintiff, an administrator appointed 
by a probate court of Michigan, sued the défendants for négligent in- 
juries causing decedent's death, the injuries and death occurring in 
the state of Illinois, while décèdent was in the employ of 'défendants, 
acting as receivers under appointment of the court below in the opéra- 
tion of a steamboat in Illinois. The original pétition was demurred to, 
first, because of plaintiff's alleged incapacity to sue ; and, second, for 
lack of statement of cause of action. The demurrer was sustained as 
to the second ground ([D. C] 201 Fed. 453), and an amended pétition 
filed, which was stricken from the files and leave given to file instanter 
a second amended pétition. On the next day, the second amended 
pétition was filed, a rehearing of the demurrer to the original pétition 
was granted and hearing had thereon, as well as on motion to strike the 
second amended pétition from the files. The pétition to strike was sus- 
tained as was also the demurrer to the original pétition, which was 
thereupon dismissed. Hence this writ of error. 

[1] We may pass by défendants' objection that the second amended 
pétition was not filed instanter, because not filed until the next day 
after order therefore, because, first, the term "instanter," when used 
with référence to légal proceedings, usually means within 24 hours, 
and we are cited to no contrary rule in Ohio; and, second, hearing 
was actually had upon the demurrer, the sustaining of which and the 
dismissal of the pétition thereon constitute plaintiff's fundamental 
grievance. The référence in the second amended pétition to the Ohio 
amendatory statute of 1913 (not then effective) did not authorize strik- 
ing the pétition from the files. In this opinion, we shall disregard that 
statutory amendment. 

[2] We may also disregard the lack of diversity of citizenship, for 
the court below had unquestioned jurisdiction over an action against 
receivers of its own appointment, based upon an alleged négligent 
performance of the duties of the receivership, and regardless of the 
citizenship of the parties. See décision of this court in Cobb v. Sertie, 
218 Fed. 320, and cases there cited. 

[3, 4] Turning, then, to the demurrer: The sufficiency of the allé- 
gations of neghgence, as stating a right of action in Illinois, is not 
challenged; the grounds of demurrer are related, and concern only 
the plaintiff's right to maintain her suit in the courts of Ohio. 
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The pertinent situation is this : In the absence of statute, a f oreigo 
administrator could not maintain suit upon a cause of action of this 
nature, or indeed upon any right of action accming to the deceased, 
Noonan v. Bradley, 9 Wall. 394, 400, 19 L. Ed. 757; Maysville, etc., 
Co. V. Marvin (C. C. A. 6) 59 Fed. 91, 8 C. C. A. 21. And see Court- 
ney v. Pradt (C. C. A. 6) 160 Fed. 561, 87 C. C. A. 463, and cases 
there cited. But, by section 10769 of the Ohio Code, a foreign exécu- 
ter or administrator is empowered to prosecute suits "in any court in 
this State, in his capacity as such, in like manner and under like restric- 
tion as a nonresident is permitted to sue." 

At the common law, however, no civil action lies for négligent in- 
juries resulting in death. Insurance Co. v. Brame, 95 U. S. 754, 756, 
24 L. Ed. 580; Dennick v. Railroad Co., 103 U. S. 11, 21, 26 L. Ed. 
439. But Illinois has a death statute, which is substantially Lord 
Campbell's Act, giving the same right of action where death ensues 
as would exist if death had not ensued. Jones & A. 111. Stat. Ann. 
(1913) c. 70, § 1, par. 6184. And the rule is well settled that actions of 
tort upon death statutes of this nature, being transitory, may be brought 
in the courts, state or fédéral, of a state other than that in which the 
right of action accrued (Dennick v. Railroad Co., 103 U. S. 11, 18, 26 
L. Ed. 439), unless, at least, the statute of the state in which the cause 
of action arose is in substance inconsistent with the statutes or public 
policy of the state in which the right of action is sought to be enforced 
(Texas Pac. R. R. Co. v. Cox, 145 U. S. 593, 605, 12 Sup. Ct. 905, 36 
L. Ed. 829 ; Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 
L. Ed. 1123; No. Pac. R. R. Co. v. Babcock, 154 U. S. 190, 14 Sup. 
Ct. 978, 38 L. Ed. 958; Stewart v. B. & O. R. R. Co., 168 U. S. 
445, 448, 18 Sup. Ct. 105, 42 L. Ed. 537). Such statutes hâve been 
enforced, not only in actions at law, but in suits in admiralty. Sev- 
eral décisions of the Suprême Court and of this court (of the lat- 
ter class) are cited in the margin.^ Ohio, likewise, has a death stat- 
ute, which also is substantially Lord Campbell's Act, and gives in 
broad terms a right of recovery wherever it would hâve existed had 
death ensued. The Ohio statute, however, contains a provision that 
the right of action for death by wrongful act arising under the statute 
of another state may be enforced in Ohio "in ail cases where such other 
state * * * allows the enforcement in its courts of the statute of 
this state of a like character" (G. C. Ohio, § 10770, as amended by 
Ohio Laws 1910, p. 198) ; and it was said by the Suprême Court of that 
state, under a similar statute, that the courts of Ohio hâve not juris- 
diction over a suit brought on account of a death occurring in a state 
which did not give right of action for death occurring outside of such 
state. Railroad Co. v. Fox, 64 Ohio St. 133, 142, 59 N. E. 888. 

The Illinois statute referred to forbids action in that state to recover 
damages for a death occurring outside the state, and the provision 

1 The Hamllton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 264 ; La Bourgogne, 
210 U. S. 95, 138, 139, 28 Sup. Ct. 664, 52 L. Ed. 973; Kobinson v. D. & G. 
Navigation Co., 73 Fed. 883, 20 C. C. A. 86 ; Monongahela River, etc., Co. v. 
Schiniierer, 196 Fed. 3T5, 378, 117 C. C. A. 193 ; Thompson Tovclng, etc., Co. 
V. McGregor, 207 Fed. 209, 218, 124 C. C. A. 479. 
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has been literally enforced by the Suprême Court of that state. 
Dougherty v. American, etc., Co., 255 111. 369, 371, 99 N. E. 619, Ann. 
Cas. 1913D, 568. 

As an independent proposition, plaintiff's right to maintain this suit 
in her capacity of foreign administrator may be laid out of account, 
for it is clear that she has the same right to sue as if she had been 
appointed by the courts of Ohio. The question is narrowed to this : 
Whether any one in any représentative capacity has the right to main- 
tain this suit in the court below upon the cause of action given by the 
Illinois statute? 

[5] We think this question demands an affirmative answer. The 
suit is not brought upon the Ohio statute, but solely upon the statute of 
Illinois. The existence of and limitations on this right of action are 
unaiïected by the laws of Ohio, and are governed solely by the laws 
of Illinois. No. Pac. R. R. Co. v. Babcock, supra, 154 U. S. 199, 14 
Sup. Ct. 978, 38 L. Ed. 958; The Harrisburg, 119 U. S. 199, 214, 7 
Sup. Ct. 140, 30 L. Ed. 358. The right of action in that state was 
perfect. So far as concerns that right of action, there is no conflict 
whatever between the Illinois statute and the statutes or public policy 
of Ohio. Had the injuries and death in question occurred in the latter 
state, the right of action under the statutes of that state would be com- 
plète; and, as we hâve already seen, the plaintifï, as a Michigan ad- 
ministrator, could hâve maintained such action in Ohio. What is said 
in the opinion of this court in Maysville Co. v. Marvin, 59 Eed. 96, 8 
C. C. A. 21, as to plaintiff's status in the fédéral court depending upon 
the statute creating the right, plainly relates only to capacity to sue. 
The objection we are considering cornes to this: That the Législature 
of Ohio has denied resort to the courts of that state for the enforce- 
ment of remedy under the death statute of another state, unless that 
other state opens its courts to actions upon the Ohio death act. The 
question is thus merely one of state reciprocity. It may well be open 
to doubt whether the Législature had in mind an extension of this lim- 
itation to actions in the fédéral courts, but were we to assume such 
intention, the power was, we think, lacking. The rule that a transi- 
tory right of action is enforceable in the fédéral courts having juris- 
diction of the subject-matter and the parties, whether given by the 
common law or a state statute not pénal, is a rule of gênerai law. 
See the Dennick, Huntington, Cox, and Stewart Cases, supra; also 
Strait V. Yazoo & M. V. R. R. Co. (C. C. A. 6) 209 Fed. 157, 160, 126 
C. C. A. 105, 49 L. R. A. (N. S.) 1068. A négligent act causing death 
is and always was a tort; and death acts, like that of Illinois, merely 
take away the common-law obstacle to recovery. Stewart v. B. & O. R. 
R. Co., supra, 168 U. S. 448, 18 Sup. Ct. 106, 42 L. Ed. 537. As 
there said: 

"It may well be that, where a purely statutory right is created, the spécial 
remedy provlded by the statute for the enforcement of that right must be 
pursued, but where the statute siniply takes away a common-law obstacle to 
a recovery for an admltted tort, it would seem not unreasonable to hold that 
an action for that tort can be maintained in any state In which that common- 
law obstacle has been removed." 
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In David Lupton's Sons v. Auto Club, 225 U. S. 489, 500, 32 Sup. 
Ct. 711, 714 (56 L. Ed. 1177, Ann. Cas. 1914A, 699), it is said that : 

"The State could uot prescribe tlie qualifications of siiitors lu the covirts of 
the United States, and could net deprive of thelr privilèges tliose who were 
entitled under the Constitution and laws of the United States to resort to the 
fédéral courts for the enforcement of a valid contraet" 

This principle equally applies, in our judgment, to actions of tort 
under a statute like the death act hère sued on. The limitation as to 
nonconflict with statute or public policy of the state of the forum 
has, so far as we hâve seen, been applied only to substantive matters 
affecting right of action. 

In No. Pac. Co. v. Babcock, supra, 154 U. S. 198, 14 Sup. Ct. 981, 
38 L. Ed. 958, there was quoted with apparent approval an extract 
from the opinion of the Suprême Court of Minnesota, which included 
the statement that: 

"To justify a court in refusing to enforce a right of action which accrued 
under the law of another state, because against the policy of our laws, it 
must appear that it Is against good morals or natural justice, or that, for 
some other such reason, the enforcement of It would be prejudicial to tha 
gênerai Interests of our own citlzens." 

Surely the enforcement of the Illinois death act is not contrary to 
good morals or natural justice, nor would it be prejudicial to the 
proper interests of the citizens of Ohio. If it be said that refusai to so 
enforce would indirectly tend to the benefit of the citizens of Ohio 
by compelling favorable reciprocal législation in Illinois, it would seem 
a sufficient answer that the limitations in question are too remote for 
considération, that they work no discrimination between résidents and 
nonresidents in either state, and that in no event could the considéra- 
tion stated afifect the fédéral courts. 

We are confirmed in the conclusion we hâve reached by the per- 
suasive opinion of Judge Seaman in Missouri Pacific R. R. Co. v. 
Larussi (C. C. A. 7) 161 Fed. 66, 88 C. C. A. 230. 

The order sustaining the demurrer and dismissing the original and 
second amended pétitions is reversed, with costs, and the cause re- 
manded to the District Court, with directions to take further proceed- 
ings not inconsistent with this opinion. 
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CrrSHMAN et al. v. WARREN-SOHABF ASPHALT PAVING CO. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2063. 

1. JuDGMBNT ®=>675 — Peesons Concltjded — Peivies — Defendino Suit in 

Name of Another. 

One who, openly and to the knowledge of the opposing party, défends 
a suit in the name of another to protect his own right or interest, is as 
much bound by the judgment as he would be if Ue had been a party to 
the record. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1190, 1191, 
1194; Dec. Dig. €=675.] 

2. Mandamus ®=>114 — Levy of Taxes — Jueisdiction of Fedebad Couet — 

Action aqainst Municipal Oobpoeation. 

A fédéral court has Jurisdiction of an action against a municipal cor- 
poration on an obligation payable from the proceeds of a spécial assess- 
ment, which the défendant has failed or refused to levy, although it was 
its duty to do so, and may award a writ of mandamus to compel the 
levy, even though the défendant is not itself liable for the debt for which 
plaintiff prays judgment against it. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 241, 244-246, 
248; Dec. Dig. ®=>114.] 

3. Judgment ®=>675 — Conclusivekess or Adjudication. 

Complainant, which had performed contracts for paving made with a 
city, brought an action at law in a fédéral court against the city to re- 
cover damages because of its failure and refusai to perform its statutory 
duty by levying a spécial assessment on property to pay for the improve- 
ment. The action was defended by the owners of the property subject 
to the assessment, who had given bond to save the city harmless, and 
who set up in défense that the paving contracts were illégal. Under the 
State statute the city was exempt from liability for the contract price of 
the work done; the proceeds of the spécial assessment being the sole 
fund from which it was payable. The court rendered a judgment award- 
Ing a mandamus against the city requiring it to levy the spécial assess- 
ment, which was done, and, the assessment not having been paid, com- 
plainant brought the présent suit to enforce the statutory lien therefor. 
Held, that the judgment in the prior action in the form in which it was 
rendered was within the recognized jurisdiction of the fédéral court, and 
was binding on défendants, and conclusive against them of the validity of 
contracts under which the assessment was made. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 1190, 1191, 
1194 ; Dec. Dig. <S=675.] 

4. Corporations <®=»630 — Voluntaet Dissolution — Capacity to Sue afteb 

Dissolution. 

Under a state statute providing that a corporation, although dissolved 
by proceedings in court for that purpose, may nevertheless sue and be 
sued until its business affairs are fully wound up, such a corporation 
may maintain an action in a fédéral court in another state to coUect a 
debt due it therein. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2482-2486 ; 
Dec. Dig. ©=3630.] 

5. Courts ®=>264 — Jukismction of Fédéral Courts — Ancillary Suits. 

Where, pursuant to a mandamus awarded by a fédéral court, a city 
has levied a spécial assessment to pay a debt due the plaintiff, a subsé- 
quent suit to enforce payment of the assessment by property owners is 

^s>VoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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anclllary to the prior action, based on the judgment tlierein, and Is within 
the jurisdiction of the court, without regard to the amount involved. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec Dig, 
<S=»264.] 

6. Judgment ®=5519 — Pboceedings to Enfobce — Issues. 

In an ancillary suit, the purpose of wUich is to enforce a prior judg- 
ment Et law jurlsdictionally valid and (ree from fraud, the court caunot 
review such judgment fori errors. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. § 963 ; Dec. Dig. 
<S=>519.] 

7. Municipal Cobpobations ®=>456 — Impeovement of Steeets — Spécial 

AsSESSliENT. 

In making a spécial assessment for the cost of paving a street, a single 
assessment agaiust oue lot owned by two persons in common does not 
violate the rule that each tract or lot must be assessed separately. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1094-1099 ; Dec. Dig. ®=:>456.] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana; Albert B. Anderson, Judge. 

Suit in equity by the Warren-Scharf Asphalt Paving Company 
against Carrie Cushman, Offiey W. Leeds, Eva Leeds Cole, Alfred 
W. Leeds, Kate Leeds, JuHa A. Taylor, Samuel J. Taylor and Frank 
R. Leeds, as executors of Minnie Leeds, deceased, Harriet Huffman, 
Robert R. Zoon, Flora Zoon, Charles P. Zoon, Emily Kuhn, Louise 
Kuhn, John H. Kuhn, John C. Dabbert, the Root Manufacturing Com- 
pany, Frank Vreeland, Alice M. Lock, Gilbert L. Lock, Arthur L. 
Leeds, and Sophia Johnson. Decree for complainant, and défendants 
appeal. Affirmed. 

In 1899 appellee, a New York corporation, contiacted with the city of 
Michigan City, Ind., to pave three certain streets. The work was fînished 
and accepted in 1900. In 1901 the city levied a spécial assessment to pay 
for it. Appellants or their predeoessors in title having refused to pay, ap- 
pellee sought foreclosure of its alleged liens in the state court. In 1908, on 
final appeal, the paving contracts were held void for lack of proper adver- 
tisement and the assessments were annulled. 

In 1901 the law then in force governing such improvements was repealed, 
and in 1905 the entlre subject-matter was regulated by a new enactment. In 
1909 an act purportlng to amend the law of 1905 was adopted, which per- 
mitted cities to reœedy irreguiarities when assessments should hâve been held 
void on accouut of defects or irreguiarities in the preliminary steps. This 
amendment was not in express terms limlted to assessments made under tbe 
act of 1905. Thereafter, on appellee's pétition, the city proceeded regularly as 
if a new improvement were to be niade, coutracted with appellee to do the 
work at the old priée, and at once accepted the work long theretofore finished 
as a compliance with the new contracts. New assessments identical with the 
old were spread, and due notice of a hearing was glven to the property own- 
ers. Appellants protested that the proceedings were without iegal authority, 
and, on their agreemeut to indemnlfy and save harmlcss the city from any 
costs or damages which might resuit from a refusai to levy the assessments, 
the board of public works, despite appellee's demand, deciined to take any 
further steps. 

Thereupon, in 1910, appellee sued the city of Michigan City in the United 
States Circuit Court for the District of Indiana. ïhe total amount demanded 
was $6,043.33, the amount of the original unpaid assessments, with interest 
from the date of levy thereof. The complaint in three counts, one as to each 
Street and contract, set up the history of the transactions in détail, conclud- 

£;=3For otiier cassa see eame toplc & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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inis: each couut (except as to the amount of damages) as foUows; "Plaintifï 
further says that, by reason of tbe failure and refusai of the défendant to 
act in the premises, no fund has been raised by défendant wherewith to pay 
plaintiff the eontract price of sald Improvement, and the plaintlfC has thereby 
been deprived of the use of the money representing such eontract price. 
Plaintiff further says that by reason of the failure and refusai of défendant 
to cause assessments to be levied, thereby ereating a fund wherewith to pay 
this plaintiff the eontract priée of said improvement, défendant has failed to 
discharge a duty owiug to thls plaintiff, and has become liable to this plain- 
tiff in damages; that plaintiff has been damaged to the extent of a sum 
equal to the assessments wMch défendant should bave levied for plaintiff's 
benefit, together with interest thereon. Whereupon plaintiff prays for dam- 
ages against défendant in the sum of $4,000, and for such further and addi- 
tional relief in the premises as to the court may seem proper." 

The demurrer, later overruled by the court, and then the answer of the 
city, were filed by attorneys who were employed by appellants, and who, with 
the city's consent, had complète control and management of the défense. The 
answer set up: First, that the later contracta differed from the origlnals in 
certain specifled particulars, and were therefore void; second, that, because 
the work had long before been completed, the curative proceedings and the 
contracts based thereon were invalid ; third, that the state court décisions 
adjudging the original proceedings void, and the enactment, while those suits 
were pending, of the act of 1905, rendered the later proceedings void and 
of no effect. 

A demurrer to this answer was sustained, and thereupon, the défendants 
therein declining to answer further, on motion of the plaintiff therein for 
.iudgment for the amount of the original unpaid assessments, with interest 
from January 17, 1901, the date of the levy thereof, the court, in February, 
1911, entered a judgment which, after reciting defendant's élection to stand 
upon its answer, proceeds as follows: "And the plaintiff having moved for 
judgment for defendant's failure so to plead or answer further, said motion 
of the plaintiff is now sustained in part as follows: 'The court, being duly 
advised in the premises, does hereby finally order and adjudge that plaintiff 
liave and recover from the défendant the sum of $6,043.33, being the amount 
for which spécial assessments should be levied by the défendant without in- 
terest ; said judgment to be enforceable only by a writ of mandamus against 
the défendant to compel the défendant to levy said assessments, and to pay 
over to the plaintiff the amount collected thereon. With respect to so much of 
plaintiff's motion for judgment as prays for interest upon the, amount above 
named, the same is overruled. It is further ordered and adjudged that plain- 
tiff hâve and recover from the défendant Its costs in this proceeding, ail of 
which is finally ordered and adjudged.' " 

No attempt has ever been made to havo this judgment reversed. There- 
after, on due notice of a hearing, at which none of appellants appeared, final 
assessjnents were levied, and, as they remained unpaid after due notice given 
by appellee, a bill in equity was filed in 1913, in the District Court of the 
United States for the District of Indiana, by appellees against appellants and 
two other property owners, who hâve not joined in this appeal. 

The bill recited that appellee took steps in 1904 to effect a voluntary dis- 
solution, became dissolved, but under the laws of New York continued its cor- 
porate existence to transact incomplète business and to wind up. It then sets 
up the history of the transactions as hereinabove set forth, alleged its own- 
ershlp of the several unpaid assessments, and prayed for such relief as it 
might be entitled to, and, for the purpose of giviug complète effect to the judg- 
ment of February, 1911, that défendants be decreed to pay the assessments to 
the city for appellee, or to appellee, and, upon failure, that the liens of the 
assessments be foreclosed. After a motion to dismiss had been overruled, 
answers were filed practically admitting most of the allégations of the bill, 
but denying knowledge as to some of them. It appeared from the answer 
that the amount involved in the assessment of each pièce of property and of 
the property of each défendant was less than $3,000. A decree was entered 
in accordance wUh the prayer of the bill. The cause Is before us on an ap- 
peal from this decree. 
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William A. McVey, of La Porte, Ind., and George T. Buckingham, 
of Chicago, 111., for appellants. 

Morris M. Townley, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). It is un- 
necessary for us to consider either the applicability of the act of 1909 
to spécial assessment proceedings begun under acts other than that 
of 1905, its constitutionality, if given rétroactive effect, or the uncon- 
stitutionality of the foreign corporation act of 1879 (Burns' R. S. 1908, 
§ 4105), in view of the conclusion reached, that the judgment of the 
United States Circuit Court, affirming the right and duty of the city 
to levy assessments, was, under the pleadings in the case, within its 
jurisdictional power, and that it is therefore res adjudicata as to those 
questions, ail of which were necessarily litigated in and determined 
thereby in favor of appellee, both as against the city, the party de- 
fendant therein, and as against appellants as privies thereto. Brad- 
ley Co. V. Eagle Co., 57 Fed. 980, 6 C. C. A. 661. 

[1] First. While appellants assert that they were neither parties 
nor privies to the case in the Circuit Court, the conceded facts demon- 
strate that they were privies thereto, inasmuch as the entire défense 
was conducted by them, with the city's consent, at their own request, 
and in their sole interest, as the parties eventually and dircctly obli- 
gated to pay any judgment that might be rendered against the city. 

"The case is within the prlneiple that one who prosecutes or défends a suit 
in the name of another to estahlish and protect his own riglit, or who assista 
in the prosecution or défense of an action in aid of some interest of his own, 
and who does this openly to the knowledge of the opposing party, is as much 
lK)und by the judgment and as fully entitled to avail himself of it as an 
estoppel against an adverse party, as he would be If he had been a party to 
the record. Lovejoy v. Murray, 3 Wall. 1 [18 L. Ed. 129]." Per AVhite. C. J., 
in Soufieront v. Compagnie des Sucreries, 217 U. S. 475, 487, 30 Sup. Ot 608, 
612 (54 L. Ed. 846). 

[2] Second. Since the case of Jordan v. Cass County, 3 Dill. 185, 
Fed. Cas. No. 7,517, and for reasons fullv stated by Judge Taft in 
Fuller y. Aylesworth, 75 Fed. 694, 21 C." C. A. 505, (C. C. A., 6th 
Circuit), it is settled law that, though the fédéral courts are wiihout 
jurisdiction to entertain an original mandamus suit, they hâve juris- 
diction in an action at law against a public corporation to render a 
judgment in the very form followed by the Circuit Court, on bonds 
and drainage orders issued by or on behalf of a county, but payable, 
under the law of the state, solely from taxes or spécial assessments 
to be levied against a limited district within the county, and that, too, 
though by statute a mandamus proceeding is the only remedy availa- 
ble in the state courts. 

While, in the reported cases, such actions bave been formally based 
upon a debt evidenced by a written contractual obligation under which 
the county, usually, but not always, appears as the nominal, though 
never as the real, obligor, in substance, as the opinions expressly state, 
they are merely substitutes for original mandamus, devised and sanc- 
tioned to enable the fédéral courts to exercise a proper jurisdiction, 
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and, as such, they are based upon the failure of the défendant to 
perform its statutory obligation of levying the taxes or assessments 
and paying over the fund to the creditor. Indeed, in Aylesworth v. 
Gratiot County (C. C.) 43 Fed. 350, in which the action was, in form, 
on orders issued for drain work payable, like the work of appellee, only 
through spécial assessment, Mr. Justice (then Judge) Brown said: 

"My only doubt in tliis connection ts whcther the déclaration should not 
count upon the failure of the board of supervisors to take the proper proceed- 
ings for the levy and collection of this tax. The state courts hâve repeatedly 
heid that no action as for a debt vvill lie against the municipality upon thèse 
warrants." 

[3] The complaint on which the instant judgment was rendered was 
expressly based upon the obligation of the city to levy the spécial as- 
sessment and pay over the fund ; if it had concluded with the alléga- 
tion that the défendant thereby became indebted to the plaintiff to the 
amount of such unpaid assessments and had prayed a judgment there- 
for, then clearly, within the précédents, no judgment other than in the 
form adopted by the Circuit Court would hâve been valid and proper. 

That the plaintiff asserted in his complaint a failure of the défend- 
ant to discharge a duty owing to the plaintiff, and its liability in dam- 
ages because of the neglect of its statutory obligations, and in the 
prayer asked for damages, does not limit the juris'dictional power of 
the court to render such a judgment as the facts recited in the com- 
plaint would justify. Especially is this so when, as in this case, be- 
cause of the statutory provisions exempting the city from liability and 
declaring the spécial assessment fund the sole source of payment, a 
gênerai judgment against the city either in debt or in damagesi would 
hâve been erroneous (City of Pontiac v. Talbot Paving Co., 94 
Fed. 65, 36 C. C. A. 88, 48 L. R. A. 326; Id., 96 Fed. 679, 37 C. C. 
A. 556), and when, in addition to the spécifie prayer for damages, the 
plaintiff asked for "such other and further relief in the premises as to 
the court may seem proper." 

Whether regarded as an action in tort or as an action in contract, 
the fédéral court clearly had jurisdiction of the subject-matter. A 
gênerai judgment against the city, though erroneous, would hâve been 
within its jurisdictional power. And while a judgment or decree 
which is beyond the power of the court to render in any case, or so 
much thereof as is entirely without the scope, not merely of the spécifie 
prayer, but of the substance, of the pleadings, is void, even on collat- 
éral attack (King v. Doerr, 145 App. Div. 177, 129 N. Y. Supp. 986, 
affirmed Same v. Beers, 203 N. Y. 559, 96 N. E. 1117), the instant 
judgment, with its limitation based upon the facts of the case pleaded, 
though departing from the spécifie relief prayed for, was clearly with- 
in the jurisdictional power of the court, and is therefore binding upon 
the parties in this case (Insley v. United States, 150 U. S. 512, 14 
Sup. Ct. 158, 37 L. Ed. 1163). In the very case in which such a lim- 
ited judgment was first upheld (County of Cass v. Johnston, 95 U. 
S. 360, 24 L. Ed. 416), the plaintiff seems to hâve demanded a gênerai 
judgment. 

[4] Third. The New York statute, pursuant to which appellee's dis- 
solution proceedings were instituted, provides that after dissolution 
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"said corporation shall nevertheless continue in existence for the pur- 
pose of collecting its assets and may sue and be sued until its business 
and a'ffairs are fully adjusted and wound up." In other words, despite 
tiie proceedings, its corporate existence is not fully extinguished ; its 
capacity to sue and be sued is preserved. It remains a citizen of the 
State of its création ; it may sue therein (City of New York v. Warren- 
Scharf Asphalt Paving Co., 149 App. Div. 633, 134 N. Y. Supp. 439), 
and no reason is apparent why it may not also sue, as a foreign cor- 
poration, in the fédéral courts. Sinnott v. Hanan, 156 App. Div. 323, 
141 N. Y. Supp. 505, involving the construction of the New Jersey 
statute, is not in point. 

[5] Fourth. Xhe présent proceeding in equity was purely ancillary, 
for the purpose of effectuating the judgnient at law through fore- 
closure of the liens on appellants' property unless payments were 
made. The question of jurisdictional amount is therefore not in- 
volved. 

H. C. Cook Co. V. Beecher, 217 U. S. 497, 30 Sup. Ct. 601, 54 L. 
Ed. 855, is in no wav in conflict with Preston v. Calloway, 183 Fed. 
19, 105 C. C. A. 311 (C. C. A., 6th Circuit). In the former case a 
suit against directors of a corporation to enforce their liability created 
by State statute for certain debts of the corporation was held not to 
be ancillary to a judgment against the corporation. In no proper 
sensé was this a suit to enforce the judgment merely because a judg- 
ment against the corporation was a condition précèdent to the création 
of the directors' independent statutory obligation. 

In the présent case, however, as in the Calloway Case, "the object 
of the suit was to enforce payment of the tax in order to obtain satis- 
faction to that extent of the judgment theretofore rendered on the 
law side," not to enforce an entirely independent liability. The assess- 
ments and liens thereby created constituted the sole fund to which 
the city or contractor could resort for the payment of the judgment 
which, while it was in form the debt of the city, in substance was 
the obligation of thèse appellants as owners of the assessed property. 

[6] Fifth. The ancillary proceeding was based upon the judgment 
itself and the obligation thereby declared and created. The récital in 
the bill of complaint of the facts leading up to the judgment does not 
make it an original suit in equity based upon the alleged pre-existing 
obligation, as in Brownsville v. Loague, 129 U. S. 493, 9 Sup. Ct. 
327, 32 L. Ed. 780. And while a court of equity, when called upon 
to aid in executing its own former consent decree, may décline to treat 
it as res adjudicata, and may therefore refuse to deem it binding in 
respect to the relief to be granted on the new bill (Lawrence Mfg. Co. 
V. Janesville Cotton Mills, 138 U. S. 553, 11 Sup. Ct. 402, 34 L. Ed. 
1005), it has no power, either in an original or ancillary proceeding, 
to go behind a judgment at law, jurisdictionally valid and free from 
fraud, in search of errors, however gross. Tilton v. Cofield, 93 U. S. 
163, 167, 23 L. Ed. 858; New Orléans v. Fisher, 180 U. S. 185, 21 
Sup. Ct._347, 45 L. Ed. 485. 

[7] Sixth. While défenses against the spécifie assessments on the 
several properties of the appellants, based on defects in the proceed- 
ings subséquent to the entry of the judgment in the Circuit Court, are 
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not concluded by the judgment itself, nevertheless only jurisdictional 
defects can be urged in this suit. Appellants defaulted in the oppor- 
tunity to attack mère errors by their failure to appear at the hearing 
at which the preliminary assessment roll was confirmed. 

Moreover, a single assessment against one lot owned by two persons 
in common does not violate the rule that each tract or lot must be as- 
sessed separately. And by the express provisions of the statule a 
mistake in the name of the owner of the land does not vitiate the as- 
sessment. In this case, each owner had due notice of ail proceedings. 

Decree affirmed. 



liEE V. KANSAS CITY SOUTHERN RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. February 25, 1915.) 

No. 4107. 

1. Cabriebs <©=>280 — liiABiLaTT FOR Injuries to Passengebs. 

It is the duty and the contract of a carrier to carry a passenger wlth- 
out unnecessary lajury, and if he sulïers injury to his person, that is 
not the natural and probable effect of transportlng him with reasonable 
care, he may recover the damages sustained. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. |§ 1085-1092, 1098- 
1103, 1105, 1106, 1109, 1117 ; Dec. Dig. <S=5280.] 

2. Carriers <S=3318 — Passengee's Action for Injuries — Questions for 

Jury. 

Proof of the running of a passenger train at a speed of 10 to 25 miles 
an hour through an open swltch and Into collision with stationary cars 
on a side track, in the absence of any évidence denying or excusing it, 
justifies the jury in flnding a breach of the carrier's duty and contract 
to a passenger on such train. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1270, 1307-1314 ; 
Dec. Dig. <g=>318.] 

3. Carriers ®=>320 — Personal Injuries — Questions for Jury— Evidence. 

Where, in an action for Personal injuries, there Is such substantial évi- 
dence that plaintifC suffered injury that the court, in the discharge of its 
judicial duty, would sustaln a verdict for plaintifÊ, the case should be sub- 
mitted to the jury, though there is évidence to the contrary. 

[Ed. Note.— For otlier cases, see Carriers, Cent. Dig. §§ 1118, 1126, 
1149, 1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325 ; Dec. 
Dig. <g=»320.] 

4. Damages <S=208 — Passengeb's Action foe Injuries — Questions foe 

Jury. 

In a passenger's action for injuries, évidence held sufficient to make a 
question for the jury as to virhether he suffered injuries from a collision 
between the train on v^hich he vras riding and standing cars, notwith- 
standing a great prépondérance of évidence tending to show that what- 
ever he suffered was the resuit of diseases with which he was affllcted 
prlor to the collision. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 54, 64, 08, 132, 
144, 145, 205, 220, 533, 534 ; Dec. Dig. <®=>208.] 

B. Exceptions, Bill of @=-13 — Incoeporating Evidence — Porm. 

While the defeated party should hâve the reporter's shorthand notes, 
or such portion of them as is material in the settlement of the bill of ex- 
ceptions, transcribed into longhand, to enable the court and the opposing 
counsel to détermine by a comparison therewith whether the narrative of 

<E— ■Ti'nr otber cases see same topic & KQY-NUMBBR lo ail Key-Numbered Digests & Indexea 
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the évidence In the blU of exceptions is correct and sufflelent, and while 
the court should require that part of the évidence relatlng to the crucial 
Issue to be reviewed on appeal, and which the successful party points eut 
and requests to be presented In longhand to be transcribed and presented 
in that form, and should require such parts of the évidence to be set 
forth in the blll of exceptions as is necessary to enable the successful 
party to présent virith full force the évidence in its favor, V7here defend- 
ant's counsel, In objecting to the bill of exceptions because it was in 
narrative form and prepared by the officiai reporter from his shorthand 
notes without transcribing them into longhand, did not speeify the testi- 
mony of what witnesses or upon what spécifie issues they thought should 
be presented by question and answer, the court did not err in refusing 
to require ail the évidence to be transcribed in the form of question and 
answer and inserted in the bill of exceptions. 

[Ed. Note.— For other cases, see Exceptions, Bill of, Cent. Dig. | 13; 
Dec. Dig. iS=>13.] 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

Action by R. M. Lee against the Kansas City Southern Railway 
Company. Judgment on a directed verdict for défendant, and plaintiff 
brings error. Reversed and remanded, with directions. 

See, also, 206 Fed. 765. 

David B. Sain, of Nashville, Ark. (William H. Arnold, of Texar- 
kana, Ark., on the brief), for plaintifï in error. 

James B. McDonough, of Ft. Smith, Ark. (S. W. Moore, of Kansas 
City, Mo., on the brief), for défendant in error. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. In this case the plaintiff sued the rail- 
way Company for damages because, while he was a passenger on one 
of its trains, it ran it through an open switch into collision with some 
cars on a side track and shocked, bruised, and injured his neck and 
head and his nervous System, so that thereafter he suflfered and con- 
tinues to sufïer pain, his neck and shoulder became stifï, and his arm 
partially paralyzed. By its answer the défendant denied the material 
averments of the plaintiiï and averred that at the time of the accident, 
and ever since, the plaintiff was suffering from rheumatism and 
Bright's disease, that thèse diseases were not aggravated and he was 
not injured by the collision, and that, if he bas suffered, ail his suf- 
ferings were caused by his rheumatism and Bright's disease. A large 
amount of évidence was introduced at the trial upon the issue wheth- 
er his condition and sufferings after the accident were the effect of 
traumatic neurasthenia, as claimed by the plaintiff, or of rheumatism 
or Bright's disease, as insisted by the défendant, and at the close of 
the trial the court instructed the jury that the évidence was so conclusive 
that the plaintiff was suffering from Bright's disease that it could not 
permit a verdict for the plaintiff to stand, and they must retum a 
verdict for the défendant. This instruction is specified as error. 

[1-3] The évidence in narrative form fills 324 printed pages of the 
transcript, and it is useless to attempt to state it in détail. Conced- 
ing that the proof was conclusive, as the court below found, that 
the plaintiff was suffering from Bright's disease, it does not necessarily 

«gssFor ûtlier cases see same topic & KHY-NUMBER In ail Key-Numbered Digeats & Indexa» 
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foUow that he sustained no in jury from the collision. He was a 
passenger, and the duty and the contract of the défendant was to 
carry him without unnecessary injury. If he suffered injury to his 
person that was not the natural and probable effect of transporting 
him with reasonable care, he was entitled to recover whatever dam- 
ages he sustained from that injury. Proof of the running of a pas- 
senger train at a speed of 10 to 25 miles an hour through an open 
switch and into collision with stationary cars on a side track, in the 
absence of évidence denying or excusing it (and this was the opéra- 
tion indicated by the testimony in this case), présents évidence from 
which a jury may lawfully find breach of duty and of contract by a 
carrier in an action for injury to a passenger caused by the collision. 
It does not follow, from the fact that the plaintiff had Bright's dis- 
ease, that he could not hâve been or was not injured by the accident. 
A sick man is not more exempt from injury, from bruises and shocks, 
than a well man. Hence the real question at the close of the évidence 
was whether or not there was such substantial évidence before the jury 
that the plaintiff had suffered injury from the colHsion that the court in 
the discharge of its judicial duty would sustain a verdict to the effect 
that the collision was the cause of any pain, suffering, or injury to the 
plaintiff. If there was such évidence, the case should hâve been sub- 
mitted to the jury, although there was évidence to the contrary. 

[4] The plaintiff had testified that at the time of the accident he was 
lying in the seat of the car, with his neck twisted below the head rest 
and against the wall, with his foot on the seat in front of him ; that 
the stoppage of the train caused him to strike his knees against the seat 
in front of him, to rebound and strike his head against some object; 
that the stoppage skinned two places on his left arm, each about as 
large as a dime, wrenched his neck, caused "something to slip or pop 
and give way," and produced severe pain in his neck at the time ; 
that immediately thereaf ter he f elt dazed and as though a heavy weight 
was attached to his f eet ; that the pain was at the top ând in the 
back of his neck, where it joins onto the head; that he had never 
experienced any such heaviness or pains before; that the accident 
occurred in the night of September 22, 1909; that he continued 
about his business, but felt tired, worn out, and nervous; that on 
the third day after the collision, upon turning his head, he suffered 
a récurrence for 15 or 20 minutes of the pain which he first expe- 
rienced just after the accident; that subsequently this pain recurred 
more frequently and became more severe, until a few weeks after- 
wards it became continuons, and during the first part of October he 
consulted his family physician, Dr. J. S. Hopkins, who examined 
and treated him ; that he consulted this doctor during the remainder 
of the year 1909, and in subséquent years; that his health decHned 
and his pain increased, but he continued at work until about March, 
1910, when his head had become drawn to one side, and he was at 
times unable to support and move it with the muscles of the neck 
without the use of his hands; that in July, 1910, his right arm became 
partially paralyzed ; that his strength and vitality continued to de- 
crease until October, 1912, when they began to improve ; that on Sep- 
tember 26, 1909, he weighed 150 pounds; that his weight decreased 
220 F.— 55 
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until in November, 1911, he weighed 119 pounds, and then it again 
increased until before the last trial it had reached 142 pounds, and his 
gênerai health and comfort had improved, especially since February, 
1913. 

Dr. Hopkins testified that the plaintiff had suffered from, and he 
had treated him for, rheumatism in July and August, 1909; that he 
had recovered from that attack in September, 1909, before the accident; 
that he treated and repeatedly examined him after the accident, and 
that in his opinion the severe pains and other ills he suffered after 
September 22, 1909, were caused by the shock and bruise of the 
collision ; and that he was suffering from traumatic neurasthenia caus- 
ed by the accident. 

There was some other testimony tending to sustain the évidence of 
the plaintiff and his physician, and a vast mass, a great prépondérance, 
of évidence, consisting of testimony of his admissions that he was not 
injured by the accident, his actions after the accident, the testimony of 
physicians who had repeatedly examined him, and of other witnesses, 
to the effect that he was not injured by the collision, and that whatever 
he suffered was the resuit of Bright's disease and of rheumatism. A 
review of the entire évidence, however, has convinced that the theory 
of the plaintiff was supported by évidence so positive and substantial 
that the question whether or not his sufferings were caused by the ac- 
cident or by his diseases fell within the province of the jury, and that 
if they had f ound that they resulted wholly or in part from the collision 
their verdict upon that question would hâve been sustained by the 
court, and for that reason the judgment below must be reversed. 

[5] Counsel for the défendant in error, however, insist that the bill 
of exceptions is in such condition that it does not warrant our con- 
sidération of the error which has been discussed, because they objected 
• to the bill at the time of its settlement by the court on the grounds 
that it was in narrative form, that it had been prepared by the officiai 
reporter from his shorthand notes without transcribing them into long- 
hand, and that counsel for the défendant could not read the shorthand 
notes. 

It is undoubtedly the duty of the defeated party to hâve the short- 
hand notes of the reporter, or at least such portion of them as is mate- 
rial in the settlement of the bill of exceptions, transcribed into long- 
hand in order to enable the court and the opposing counsel to learn, 
from a comparison of the transcribed évidence with the narrative of 
the évidence relating to the questions still in controversy, whether or 
not the narrative is correct and sufficient. When, however, a trial has 
been completed, and the errors assigned in it are about to be reviewed 
by the court above, many portions of the évidence generally become 
practically immaterial. It is seldom that it is necessary that ail the évi- 
dence should be presented, as it was given, to either court or counsel. 
It is stated that there were 133 witnesses who testified in this case. 
Defendant's counsel did not specify, in its objections to the settle- 
ment of the bill, the spécifie issues upon which, nor the testimony of 
what witnesses, they thought it necessary to the protection of the rights 
of their client that the bill of exceptions should contain by question and 
answer in the form in which it was given at the trial of the case. It is 
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not probable that it was necessary to présent ail of the évidence in that 
form. 

The resuit is that but two questions are presented hère. Was it errer 
for the court below to refuse to require ail the testimony to be inserted 
in the bill of exceptions in the form of question and answer ? And was 
it error for that court to refuse to require the defeated party to présent 
ail the testimony taken by the reporter in the form in which it was given 
transcribed into longhand? To thèse questions the answer is that the 
court should hâve required that part of the évidence which related to 
the crucial issue remaining in the case to be reviewed by the court 
above, and which the défendant pointed out and requested to be pre- 
sented in longhand, to be transcribed and presented in that form, and 
then, upon a comparison of the évidence so transcribed with the propos- 
ed bill of exceptions, it should hâve required such parts of the évidence 
set forth therein by question and answer as was necessary to enable 
the successful party to présent with full force the évidence in its favor. 
As, however, the only question the court decided was that it was un- 
necessary to bave ail the évidence in the case transcribed in the form 
of question and answer and to insert it in the bill of exceptions, this 
court is unable to find that there was any error in the ruling of the 
court below, especially as it has expressly certified that the bill of ex- 
ceptions contains ail the évidence introduced in the case. The conclu- 
sion is that the bill of exceptions in this case is sufficient to présent for 
review the question whether or not there was so much and such sub- 
stantial évidence at the trial as would hâve sustained a verdict for 
the plaint! fï. 

There are other questions in this case, but none the décision of 
which would change the resuit, and the judgment below is accord- 
ingly reversed, and the case is remanded to the court below, with di- 
rections to grant a new trial. 



COOPER V. UNITED STATES. 

(Circuit Court of Appeals, NInth Circuit. February 15, 1915. Eehearing 
Denied March 18, 1915.) 

No. 2460. 

1. Public Lands <S=»119 — Cancellation or Patent— Fbaud. 

Wliere prior to final proof there was no plowing, cultivation, or fenclng 
on land acquired by homestead entry, and the only improvement was a 
house 12 feet by 16 feet, two sides of which had been put up with rafters 
at each end to hold them In place, thé patentée perpetrated a fraud upon 
the government by making and procurlng afl5davlts showlng compUance 
with the law and obtaining the final certificate and patent. 

[Ed. Note.— For other cases, see Public Lands, Cent DIg. $§ 331-340; 
Dec. Dig. <S=»119.] 

2. Public Lands ®=>120 — Canckllation of Patent — Bona Fide Pubchasebs. 

Where a patentée of land, who procured a patent by false affldavits as 
to compllance with the law respecting improvements, settlement, and 
résidence, was in defendant's employ at the time, and deeded the land 
to défendant on the day final proof was made, the land was inclosed with 

®=»For otber cases see same topic & KBY-NUMBBR In ail Key-Numbered Olgsats & Indexée 
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a much. larger area by defendant's (ences, and défendant dld not complète 
a honse on the land, so as to render it habitable^ a finding that he bought 
with knowledge of the patentee's fraud was supported by the évidence. 
[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335 ; 
Dec. Dig. ®=>120.] 

3. Public Lands ®=125 — Cancbllation or Patent— Judombni—Conformity 
TO Pleadinqs. 

In a suit against a purchaser of land from a patentée to annul the 
patent and set aside the deed to défendant as a cloud upon the title, it 
appeared that défendant had contraeted to sell to H., whereupgn the bill 
was amended to allège that H.'s interest was acquired with knowledge of 
the patentee's fraud and to pray that his contract be canceled. The blU 
further prayed for such other and further relief as might seem nieet iu 
equlty. Held, that, where it appeared that by reason of H.'s bona fldes 
and the running of limitations as to him the land was beyond recovery by 
the government, a money judgment against the original défendant, witb 
a lien on the land therefor, and a provision that if it was not pald II. 
should pay it ont of the purchase money owing to défendant, was war- 
ranted by the prayer for gênerai relief. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 341; Dec. 
Dig. <S==>125.] 

Appeal from the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Suit by the United States against Frank D. Cooper and another. 
From a decree (217 Fed. 846) in favor of the United States, the de- 
fendant named appeals. Affirmed. 

See, also, 220 Fed. 871. 

ïhis suit was instituted by the United States against Frank D. Cooper to 
annul and set aside the patent of the government to the lands described in 
the complalnt. The lands were acquired by one Jay 0. Freeman througli 
homestead entry and commutation, and Cooper la the grantee of Freeman. 
Freeman made flling on the land June 19, 1902. He made final proof August 
18, 1904, and on the same day deeded to Cooper. Final receipt was issued 
August 23, 1904, and the patent February 10, 1905. It is alleged that the 
patent was acquired from the government through fraud practiced upon 1£ by 
Freeman in claiming to hâve settled upon the land by homestead entry, and 
to hâve made improvements thereon of the value of $400, and to hâve llved 
thereon until final proof was made, when in fact he did none of thèse things, 
and in making and procuring to be made false affldavits toucliing such set- 
tlement, résidence, and improvements, to show compliance with the law and 
obtain the final certiflcate and patent. It Is further alleged that Cooper was 
a purchaser from Freeman with full knowledge of the fraud committed by 
Freeman in procuring the patent. . 

Cooper answered, and, the cause having been brought on for trial, it de- 
veloped that Cooper, on December 13, 1909, six days after the bill was filed, 
but five days before service was had, entered into a contract for the sale of 
the land in question, together with a large amount of other land, with one 
George Heaton, whereupon the bill was allowed to be amended, by inter- 
lineation, so as to show the fact. In that relation, it was further alleged that 
Heaton, by reason of the contract, claimed some right or interest in the prem- 
ises, but that such interest, whatever It is, was acquired with full knowledge 
of the fraud perpetrated in the procurement of the patent Heaton was made 
a party, and answered to the bill December 2, 1912, showing purchase from 
Cooper in good faith, and that the cause did not accrue within six years prier 
to the flling of the bill and service of subpœna upon him. The prayér of the 
bill is for an annulment of the patent, that the deed to Cooper be deelared a 
cloud upon the title and set aside, that the agreement with Heaton be cah- 
eeled and held for naught, and for such other and further relief as may seem 
meet in equlty. 

ÊssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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On the final hearing, the court rendered a decree in favor of the govern- 
ment and against Cooper in the sum of $912, and interest at the rate of 8 
per cent, per annum from December 13, 1909, amounting in the aggregate, 
with interest, to $1,212.96, and further decreeing that, unless said amount 
were paid by Cooper, défendant Heaton should pay the same ont of the pur- 
chase money owing from him to Cooper; that the payment, if made by 
Heaton, shall be a discharge upon his contract to that extent, and complain- 
ant shall hâve a lien upon the land for the amount of the decree and for its 
costs. Heaton declined to appeal, and Cooper, having severed, prosecutes the 
appeal alone. 

James 'A. Walsh, of Helena, Mont., for appellant. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Three contentions are made on the appeal : First, that the évidence 
is insufficient to estabhsh fraud on the part of Freeman in procuring 
the patent from the government ; second, that Cooper was an innocent 
purchaser for value; and, third, that the decree is not within the 
issues, nor supported by the pleadings and the évidence. 

[1] The évidence very clearly shows that Freeman made no sort 
of settlement upon the land, nor did he make the improvements there- 
on claimed, if he made any whatever. Prior to final proof some one 
had started the building of a house upon the premises, a board struc- 
ture, with dimensions about 12 feet by 16 feet. Two sides had been 
put up, with rafters at each end to hold them in place. Further work 
was done on it, at the instance of Cooper, about the time final proof 
was made. This was ail the improvement of any kind that was ever 
made upon the premises prior to final proof. There was no plowing 
or cultivation, nor any fencing. It is unnecessary to pursue the sub- 
ject further, as it is very apparent that Freeman perpetrated a fraud 
upon the government in procuring his patent. 

[2] As to Cooper, it has been seen that further work was done on 
the house at his instance, but it was not even then completed. A 
door frame was put in, but no door. The house contained no Win- 
dows, nor was there a hole in the roof for a stovepipe, so that it was 
not rendered habitable. The inference is that Cooper did not do the 
further work for habitation by his men; he being in the stock busi- 
ness, and having in his employ many sheep herders. Freeman was in 
his employ during the year 1904. This land was inclosed with a much 
larger area by the fencing of Cooper, and it appears that the very day 
final proof was made Cooper obtained a deed from Freeman. We 
think the trial court's fînding that Cooper bought with knowledge of 
Freeman's fraud was amply supported by the évidence. 

[3] The third contention présents more nearly a question of law 
than of fact. Was the relief granted within the issues and scope of 
the pleadings? In considering this question, the answers of Cooper 
and Heaton must be taken note of. It was in view of such answers 
that the complaint was amended by interlineation. The amendment 
sets forth the fact of the exécution of the agreement between Cooper 
and Heaton, and that by reason thereof Heaton claimed some right or 
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interest in the land, but that such interest was subordinate to the în- 
terest of the government. The prayer for relief was changed onl}' 
in so far as it asked that the contract between Cooper and Heaton 
be canceled. It turned out, under the évidence, that this contract was 
bona fide, but that its conditions had not yet been fulfilled, so as to 
entitle Heaton to a deed. It was decreed, therefore, in effect, that 
Cooper pay to the government the amount of such purchase price 
to be received by him from Heaton, and that it be declared a lien on 
the land in Heaton's hands. 

There were presented by the pleadings the issue as to the fraud 
on the part of Freeman in procuring the patent, the issue as to good 
faith on the part of Cooper in his purchase from Freeman, the ques- 
tion whether an agreement of sale had been entered into between 
Cooper and Heaton, and the good faith of that agreement, which in- 
volved the value of the land, and naturally there arose out of the sit- 
uation the inquiry as to what decree should be made to best subserve 
the ends of justice and equity. It was deemed that, by reason of the 
bona fides of Heaton's purchase, and the running of the statute of 
limitations as to him, the land was beyond recovery by the govern- 
ment : but it was f ound that Cooper still had a présent equity in it, 
and quite naturally so imder the évidence, and so the land was im- 
pressed with the demand of the government. 

Now, under the facts distinctly stated in the bill and the answers 
of the défendants, and the issues naturally growing out of such facts, 
the relief accorded the government was plainly within the prayer for 
gênerai relief, although not within any spécifie demand. This, under 
the authorities, will support the decree. A fair illustration of the 
principle is found in Lockhart v. Leeds, 195 U. S. 427, 436, 25 Sup. 
Ct. 76, 79 (49 L. Ed. 263), where the court says : 

"There is nothing in the intricacy of equity pleading that prevents the 
plaintiÊf from obtalning the relief under the gênerai prayer to which he may 
be entitled upon the facts plainly stated in the bill. There is no reason for 
denying his right to relief, if the plaintlff is otherwise entitled to it, simply 
because it is asked under the prayer for gênerai relief and upon a somewhat 
différent theory from that which Is advanced under one of the spécial 
prayers." 

See, also, Walden v. Bodley, 14 Pet. 156, 10 L. Ed. 398; Tayloe v. 
Merchants' Pire Insurance Co., 9 How. 390, 13 L. Ed. 187 ; Stevens 
V. Gladding & Proud, 17 How. 447, 15 L. Ed. 155 ; Tyler v. Savage, 
143 U. S. '79, 98, 12 Sup. Ct. 340, 36 L. Ed. 82; Patrick v. Isenhart 
et al. (C. C.) 20 Fed. 339. 

Thèse considérations lead to an afiirmance of the decree; and it is 
so ordered. 
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COOPEE V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1915. Rehearlng 
Denied Marcli 18, 1915.) 

No. 2461. 

1. Public Lands <s=>120 — Cancellation of Patent— Suiticienct of Evi- 

dence. 

In a suit by the United States to cancel a patent to land for fraud, 
évidence held insuffieient to show that défendant was a bona flde pur- 
chaser for a valuable considération witliout notice. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <g=»120.] 

2. Public Lands ®=>120 — Cancellation of Patent— Bubden of Proof. 

In a suit by the United States to cancel a patent to land for fraud, the 
burden was upon a purchaser from the patentée to produce satisfactory 
proof that he purchased in good faith and for value. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. S§ 332-335 ; 
Dec. Dig. ®=ïl20.] 

Appeal from the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Suit by the United States against Frank D. Cooper and another. 
From a decree (217 Fed. 846) in favor of the United States, the de- 
fendant named appeals. Affirmed. 

See, also, 220 Fed. 867, 136 C. C. A. 497. 

James A. Walsh, of Helena, Mont., for appellant. 
B. K. Wheeler, U. S. Atty., and Frank H. Woody, Jr., Asst. U. S. 
Atty., both of Butte, Mont., for the United States, 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. [1] This case differs in no essential 
f eature from the case of the same title (220 Fed. 867, 136 C. C. A. 497) 
which has just been decided by this court, except in the degree of the 
proof that the appellant purchased the land with knowledge of the 
homestead entryman's failure to comply with the law. The trial court 
found that, for 18 months immediately preceding final proof, the entry- 
man of the land involved had no house, fence, or other improvements 
on the land, and did not réside thereon, or cultivate the same, and 
that finding is fully sustained by the évidence. The court also found 
that the appellant knew those facts when he purchased the land, that 
he did not pay a valuable considération therefor, and was not a bona 
fide purchaser. 

The appellant was the owner of a large tract of land, consisting of 
some 20,000 acres, surrounding, and some of it adjoining, the land in 
controversy herein. The homestead entry was made in 1899, and the 
entryman obtained his final receipt on June 18, 1904. On July 15, 
1904, he conveyed the land to the appellant. The entryman was a sheep 
herder in the appellant's employment during the years 1902, 1903, and 
1904, and during a large part of that time he was away from his home- 

®=3Fot other cases see same topic û KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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stead, as his employer must hâve known. The appellant's own testi- 
mony falls short of showing that he was a bona fide purchaser for value 
without notice. It is true that he testified that he purchased the land 
in good faith, but he did not testify that he was without knowledge oi 
the condition of the homestead and the improvements or lack of im- 
provements thereon, or that he had not been over the premises. What 
he did testify was this : 

"At the time I purchased the land I did not hâve any knowledge that it 
was claimed that he had not complied with the law with référence to rési- 
dence and improvements." 

That is a very différent thing from saying that the appellant was 
without knowledge that the law had not been complied with. As to 
his actual présence on the land, ail that he testified was : 

"I think I was over the land a long time before the final proof was made." 

He did not say that he was not there at other times. There was 
testimony that in the spring of 1904 he was "a good many times" in 
the neighborhood of the land, and that he was seen crossing the same 
on a road which he had caused to be constructed. It is to be observed, 
also, that the appellant's testimony is to some extent discredited by the 
testimony of witnesses to the efïect that he had been engaged in em- 
ploying others to take up land claims for him, and had furnished the 
fées and expenses for the entries. This testimony is not entirely de- 
nied by the appellant. 

[2] The burden was upon him to produce satisfactory proof that he 
purchased in good faith and paid value. His testimony that he "pur- 
chased that land in good faith" and paid a "money considération" does 
not constitute such proof. Nor is the récital in his deed of the pay- 
nient of a money considération sufficient proof. In Boone v. Chiles, 
10 Pet. 177, 9 L. Ed. 388, it is said : 

"The considération must be stated, with a distinct averment that it was 
bona fide and truly paid, Independently of the récital in the deed. Notice must 
be denied prevlous to and dovvn to the time of paying the money, and the de- 
livery of the deed." 

Cases applying thèse principles are Simmons Creek Coal Co. v. 
Doran, 142 U. S. 437, 12 Sup. Ct. 239, 35 L. Ed. 1063, Nickerson v. 
Meacham (C. C.) 14 Fed. 881, Lakin v. Sierra Buttes Gold Min. Co. 
(C. C.) 25 Fed. 337. Johnson v. Georgia Loan & Trust Co., 141 Fed. 
593, 72 C. C. A. 639, United States v. Hill (D. C.) 217 Fed. 841, and 
United States v. Brannan, 217 Fed. 849, 133 C. C. A. 559. 

The défense is clearly not supported by the évidence. 

The judgment is affirmed. 
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HIGBBE V. CHADWICK. 

(Circuit Court of Appeals, Sixth Circuit. March 12, 1916.) 

No. 2544. 

1. Appeal and Ebbob <S=>792— Dismissal on Coubt's Own Motion. 

Wliere there is a lack of jurisdiction over an appeal by one défendant 
because of the nonjoinder of another défendant, as to whom tliere was no 
severance, the court will not proceed, though tbere is no motion to dismiss. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3137- 
3141 ; Dec. Dig. ®=!>792.] 

2. Appeal and Eeeok <g=>325 — Necessabt Paeties— Paeties Having Nominal 

Inteeest. 

If a party who does not joln in an appeal bas only a nominal, and not 
a substantial, interest affected by the decree, his nonjoinder is not fatal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1810- 
1813 ; Dec. Dig. i®=»325.] 

S. Appeal and Beeoe <S=>907— Necessart Paeties— Paeties Havinq Nominal 
Inteeest. 

At a sale nnder a deed of trust, the property was bid in by T., who 
sold his bld to H. The mortgagor sued H. and T. to vacate the sale, 
and the court, treating H. as the assignée of the secured debt, made a 
decree permittlng the mortgagor to redeem, and providlng for a judicial 
foreclosure sale in default of such rédemption. The property was con- 
cededly ample to cover the amount of the foreclosure decree awarded to 
H. Held that, assuming that the omission, from the amount for which 
H. was given a lien, of the amount paid by him to T. above the sum due 
on the security, would impose such a liability on T. as would require his 
joinder as a party to an appoal by H., where the transeript did not show 
whether such amount was iiioliided, such a defect would not be presumed 
for the purpose of defeating jurisdiction. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 2899, 
2011-2916, 3673, 3674, 3676, 3678; Dec. Dig. ®=»907.] 

4. Appeal and Erboe <S=332d — Necessaet Paeties— Paett Against Whom 

CosTS AEE Awarded. 

That a decree makes a party Jolntly llable for the costs does not re- 
quire hlm to join in an appeal or to be severed. 

[Ed. Note. — For other cases, see Apjjeal and Error, Cent. Dig. §§ 1810- 
1813 ; Dec. Dig. <S=3325.] 

5. MoRTGAGES ©=5378 — Fobeclostjee Undeb Poweb of Sam— Necessitt or 

Strict Compliance. 

As a gênerai rule, the foreclosure of a deed of trust by a nonjudicial 
public sale, there being no provision for Personal notice and no rédemption 
being permitted, is valid only if fully supported by every speclfled condi- 
tion. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1137, 1138, 
1140; Dec. Dig. ©=3378.] 

6. Mortgages ©=»301— Tender— Necessitt op Demand Befoke Fobeclostjee. 

Where, after the maturity of an Interest coupon attached to a deed of 
trust, which coupon was made payable to a trust Company, or bearer, 
at the trust company's office, the mortgagor's agent tendered the trust 
Company his check, but the check was not taken, only because the coupon 
could not be found and the agent rightfuUy insisted upon its production, 
there was a tender, which, if it did not discharge the lien as to the coupon, 
at least suspended the lien and placed upon the holder the burden of de- 
manding payment whenever prepared to surrender or account for the 
coupon, and where the only subséquent demands were a request to the 
agent to pay after his authority to do so had ceased, and the mailing of 

©=3Eor other cases see same topic & KBY-NDMBER in ail Key-Numbered Digests & Indexes 
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a letter to the mortgagor at a place where she dld not Uve, whlch letter 
never reached her, a foreclosure for nonpaymeiit of the interest was 
properly vacated. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 876-881, 885, 
887, 888 ; Dec. Dig. ®=»301.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 
- Suit by Mrs. Kate Bell Koser Chadwick against H. H. Higbee and 
another. From the decree, the défendant named appeals. Affirmed. 

G. J. McSpadden, of Memphis, Tenn., for appellant. 
W. A. Collier, of Memphis, Tenn., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge. The trustées, under a trust deed given 
by Mrs. Chadwick, declared default and advertised and sold the prop- 
erty. It was bid in by Thompson, he sold his bid to Higbee, and to 
him the trustées deeded. Mrs. Chadwick, as a citizen of Arkansas, 
filed a bill in the court below against Higbee and Thompson, citizens 
of Tennessee, to vacate the sale. The District Court held it invalid; 
and, treating Higbee as the assignée of the secured debt, made a de- 
cree permitting Mrs. Chadwick to redeem on conditions stated, and 
providing for a judicial foreclosure sale in default of such rédemption. 
Higbee appeals. 

[1-4] The record shows that there was no severance as to Thomi> 
son. There is no motion to dismiss ; but this court will not proceed, 
if it sees a lack of jurisdiction. If the party who does not join in 
the appeal has only a nominal, and not a substantial, interest afïected 
by the decree, his nonjoinder is not fatal (Ayres v. Polsdorfer [C. 
C. A. 6] 105 Fed. 739, 45 C. C. A. 24; Alsop v. Conway [C. C. A. 
6] 188 Fed. 572, 1 10 C. C. A. 366, and cases cited) ; and so the char- 
acter of Thompson's interest in the matter adjudicated must déter- 
mine the effect of his absence from this appeal record. So far as we 
are informed thereby, whether he has a substantial interest dépends 
upon whether he may be required to repay the considération received 
by him from Higbee; and, since the property is concededly ample to 
cover the amount of the foreclosure decree awarded to Higbee be- 
low, there can apparently be no such liability over, unless the $250 
paid by Higbee to Thompson above the sum due on the security was 
omitted from the amount for which Higbee was given a lien ; nor do 
we intend to say whether or not, even then, the liability would exist. 
From the transcript which has been made up, and without objection 
sent to this court as the record, it is impossible to détermine whether 
this $250 was or was not so included. It follows that the record 
does not make clear such a substantial interest existing in Thompson 
as required him to join in the appeal, and we think we should not 
présume such a defect for the purpose of defeating jurisdiction other- 
wise complète. The decree also made Thompson jointly liable for 
the costs, but this alone does not require him to join or lo be severed. 
F orgay v. Conrad, 6 How. 201, 203 [12 L. Ed. 404]. 

'or other cases see same toplo à KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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[5] The foreclosure which the bill sought to vacate was not a ju- 
dicial proceeding, but was the customary Tennessee exécution of the 
trust by newspaper advertising and a nonjudicial public sale. The 
deed requires only 3 weeks' advertising, and the statute, only 20, or 
perhaps 30, days'. Shannon's Code, §§ 3838, 6249. There is no pro- 
vision for Personal notice, and no rédemption is permitted. We as- 
sume it to be the rule in Tennessee, as generally, that such strict fore- 
closures are valid only if fully supported by every specifîed condition. 
Shillaber v. Robinson, 97 U. S. 68, 78, 24 L. Ed. 967. 

[B] The bill urged several objections; but, if any one is well taken, 
the others need not be considered. The loan had been made to Mrs. 
Chadwick by a trust company in Memphis, and was evidenced by a 
bond for the principal, having attached thereto coupons for the semi- 
annual interest — both principal and coupons being payable to the trust 
company or bearer, at its office. The trust company sold the mort- 
gage to Mrs. Ensley, but guaranteed payment of the coupons, and 
assumed to keep charge of the collection of the interest. About March 
28, 1909, it notified Mrs. Chadwick by mail that a $39 coupon would 
be due on that day; and thereupon she requested her agent, Mr. Armi- 
stead, to pay the same. Shortly after that date, heJ went to the trust 
company, stating that he had been so instructed, and that he desired 
to make such payment, and would give his check therefor, and take 
up the coupon. His ofifer was regarded as an ofifer of money ; but the 
trust company did not find the coupon. Either it had not been sent 
in for collection, or it had been mislaid. Mr. Armistead rightfully re- 
quired the production of the coupon (payable, as it was, to bearer) ; 
and this transaction was équivalent to a tender, which, if it did not 
discharge the lien of the trust deed as to this coupon, ought at least 
to suspend the lien, and put on the holder the burden of demanding 
payment whenever the holder was prepared to surrender or account 
for the coupon. There was no such subséquent demand. When, 
some weeks later, the coupon \vas found by or sent to the trust com- 
pany, it requested Mr. Armistead to pay, but his authority to do so 
had then ceased; and no further eflfort to demand payment from Mrs. 
Chadwick was made, except by mailing her a letter on the 13th of 
September, telling her that, unless paid, foreclosure would be com- 
menced on the 15th. This letter was addressed to her at some place 
in Arkansas where she did not live, and it is not shown to hâve reached 
her; and while she and her attomey, after they were put on inquiry, 
were not diligent in learning that a notice of sale was being published, 
yet they did not know of the proceeding till after the sale. It is clear 
that the nonpayment of the coupon at the place where and substan- 
tially at the time when its terms provided was due to the fault either 
of the owner of the security in not sending the coupon at the proper 
time to the proper place, or of the trust company in not being able 
to produce it when payment was tendered ; there was no other basis 
for the foreclosure; and it is certain that a court of equity cannot 
tolerate a forfeiture resting on so unjust a foundation. 

The decree below is afiirmed, with costs. 
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BELLAMT et al. v. ST. LOUIS, I. M. & S. RT. CO. t 

(Circuit Court of Appeals, Elghtli Circuit. March 8, 1915.) 

No. 4284. 

1. CotTETS <S=>508 — JUBISDICTION OT FEDERAI, COUKT— INJUNOTION. 

Where an injunctlon had been Issued by the fédéral court, restralning 
the enforcement of a statute regulating railroad rates, whlcb was subse- 
quently restrained by the Suprême Court, the court can appoint a master, 
before whom ail clalms of shippers on the Injunctlon bond must be pros- 
ecuted; but it cannot prevent those shippers from recovering by separate 
action under the statute. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423. 1425- 
1430; Dec. Dig. <g=>50S. 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A, 90; Central Trust Co. v. Grantham, 27 C. C. A. 
575; Copeland v. Bruning, 63 C. C. A. 437.] 

2. iNJtINCTION ®=>2e ^JUEISDICTION— MULTIPLICITY Or SUITS. 

An order enjoining the prosecution of actions by shippers against a 
carrier under a state statute regulating rates, the enforcement of which 
had been suspended by injunctlon, cannot be sustained on the ground of 
preventlng a multlplicity of suits, since there is no community of right 
or interest between the shippers. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. §§ 24-49, 54r- 
61 ; Dec. Dig. ®=>26.] 

Appeal from the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Suit by the St. Louis, Iron Mountain & Southern Railway Company 
against George W. Bellamy and others. From an order granting an 
injunction on a supplemental bill (211 Fed. 172), certain défendants 
appeal. Modified and affirmed. 

Allyn Smith, of Cotter, Ark., and J. F. Loughborough, of Little 
Rock, Ark., for appellants. 

J. M. Moore, W. B. Smith, and J. Merrick Moore, ail of Little Rock, 
Ark., for appellee. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The présent appeal présents a subordi- 
nate matter arising out of the Arkansas Rate Cases (C. C.) 187 Fed. 290, 
and 230 U. S. 553, 33 Sup. Ct. 1030, 57 L. Ed. 1625. A schedule of 
freight and passenger rates was prescribed under the aiithority of that 
state. The St. Louis, Iron Mountain & Southern Railway Company 
filed in the fédéral court its bill against the railroad commissioners and 
individual défendants as passengers and shippers, charging that the 
rates were confiscatory. A prelimiiiary injunction was issued, restrain- 
ing the défendants and the pubHc generally from instituting any pro- 
ceeding against the carrier on account of its charging rates in excess of 
those fixed by law or the commissioners. For the protection of pas- 
sengers and shippers, the order required the complainant to give a 
bond to the United States in the sum of $200,000 "conditioned that said 
complainant shall keep a correct account showing, as respects the 

(Êz:3For other cases see same lopic & KEY-NUMBER In ail Key-Numbered Digests & Indexe- 
t Reàearing denled May 17. 1915. 
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carriage of passengers and freight, the différence between the tariff 
actually charged, and that which would hâve been charged had thç 
rates inhibited hereby been applied, showing the particular carriage 
in question, and the stations between which the same occurred, and the 
name of the person affected, so far as may be practicable, which rec- 
ord shall be made and kept subject to the further order of this court, 
and further conditioned that if it shall eventually be decided that so 
much of this order as inhibits the enforcement of the existing rates 
should not hâve been made, that said complainant shall, within a rea- 
sonable time, to be fixed by the court, refund in every instance to the 
party entitled thereto the excess in charge over what would bave been 
charged, had the inhibited rate been applied, together with lawful inter- 
est and damages." A bond thus conditioned was given. Subsequently 
an additional bond in the pénal sum of $800,000 was required and given. 
At the final hearing of the cause, a perpétuai injunction was granted, 
and further liability under the bonds was released. On appeal the 
Suprême Court reversed this décision, and directed that the bill be 
dismissed without préjudice. The trial court, in entering judgment up- 
on the mandate of the Suprême Court, not only entered a judgment 
in conf ormity with its provisions, but proceeded in the same decree to 
enter judgment appointing a spécial master "for the purpose of deter- 
mining the damages sustained by the défendants by reason of the 
granting of the temporary and permanent injunctions." 

Before the making of this order the défendant Metcalf had insti- 
tuted a suit in the state chancery court to recover $6,000 excessive 
freight charges exacted of him by the railway company while the pri- 
mary suit was pending. This action was based, not on the bond, but 
on the statutory liabihty arising out of the exaction of the excessive 
rates. 

Soon after the trial court made its order appointing the master, the 
railway company filed a supplemental bill, setting forth that a large 
number of claims existed against it by reason of the excessive rates 
collected during the pendency of the Htigation ; that many actions 
were threatened in the state courts for the enforcement of thèse 
claims ; that conflicting claims were made in respect of the same ship- 
ment; and that complainant would be subject to a multiplicity of suits, 
and great damage and expense, unless the court should take exclusive 
jurisdiction of thèse claims, and restrain independent actions for their 
collection. Metcalf was made a party to this supplemental bill, and 
the other défendant, Gallup, was also made a party, with an averment 
that he was about to institute an independent suit. The bill further 
alleged that the parties were so numerous as to make it impractical 
to bring ail of them before the court, and asked that Metcalf and 
Gallup be treated as représentatives of the class. Thèse défendants 
appeared and challenged the jurisdiction of the court and the equity 
of the bill, both by motion to dismiss and answer. A hearing was had, 
and the court rendered its décision as f ollows : 

"A perpétuai injunction is granted restraining thèse défendants, and ail 
other persons slmilarly situated, from instituting or maintaining any suits for 
excess charges collected by the complainant during the pendency of this in- 
junction." 
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The défendants Metcalf and Gallup appeal from that order. 

[1] The order is too broad. The court had jurisdiction of ail lia- 
bilities arising out of the bonds made pursuant to its orders. It could 
appoint a master, before whom ail claims based on those bonds should 
be heard, and restrain actions in other jurisdictions to collect such 
claims. The bonds were judicial. The orders requiring them to be 
given retained the jurisdiction of the court to ascertain and enforce 
liabilities arising under them. That power probably existed inde- 
pendently of such réservation. Russell v. Farley. 105 U. S. 433, 26 
L. Ed. 1060; In re Louisville, 231 U. S. 639, 34 Sup. Ct. 255, 58 L. 
Ed. 413; In re Engelhard, 231 U. S. 646, 34 Sup. Ct. 258, 58 L. Ed. 
416; Louisville v. Cumberland Téléphone Co., 231 U. S. 652, 34 Sup. 
Ct. 260, 58 L. Ed. 419. This, however, was the measure of the court's 
jurisdiction. Parties from whom excessive rates had been exacted 
were not confined to suing on the bonds. They also had the right giv- 
en them by law to recover the overcharges. That right was not de- 
stroyed by the injunction, but Vt^as simply suspended. As soon as the 
injunction was out of the way, the right and remedy for its enforce- 
ment stood the same as if the injunction had never been issued. 

[2] Neither can the order be sustained on the ground of preventing 
multiplicity of suits. The rights of each shipper or passenger, in case 
he relies, not on the bond, but on the statute, arise out of an inde- 
pendent contract, and there is no community of right or interest, such 
as is necessary to support jurisdiction in equity for the purpose of 
preventing a multiplicity of suits. Haie v. Allinson, 188 U. S. 56, 72, 
et seq., 23 Sup. Ct. 244, 47 L. Ed. 380; United States v. Bitter Root 
Development Co., 200_U. S. 4SI, 26 Sup. Ct. 318, 50 L. Ed. 550. 

The order of the trial court is modified, so as to restrain only such 
actions as are brought on one or both of the bonds, and, as so modified, 
is affirmed. 

Appellants will recover their costs. 



MITCHELL et ux. v. McSHANE LUMBER CO. et al. 

(Circuit Court of Appeals, Fifth Circuit February 8, 1915. Rehearlng De- 

nled March 8, 1915.) 

No. 2585. 

1. Adveese Possession . <g=50 — Estoppel by Taking Leasb — Persons to 

Whom Estoppel is Available. 

The acceptance by a person, claiming title to land by adverse possession, 
of a lease of a league of land embracing that so claimed, though an ad- 
mission that he did not hold the landi as his own, was not conclusive 
against him In favor of a Etranger to the lease, and did not prevent him 
from proving his adverse possession, as the paroi évidence rule applies 
only to the parties and their privies, and has no opération wlth respect to 
third persons, nor even upon the parties themselves in controversies wlth 
thlrd persons. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 255- 
261; Dec. Dig. <S=550.] 

2. Adverse Possession <S=»115 — Evidence — Questions for Jury. 

Where, in an action involving the title to land, the évidence was eou- 
fllcting whether plalntiffs' adverse possession was Interrupted, the ques- 

<g=3For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tlon was for the jury, and the court erred In niling that tbere was no 
évidence to support a finding for plalntifCs. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 314, 
691-701 ; Dec. Dig. ®=9ll5.] 

In Error to the District Court of the United States for the East- 
ern District of Texas ; Gordon Russell, Judge. 

Action by B. D. Mitchell and wife against the McShane Lumber 
Company and others. Judgment for défendants, and plaintifïs bring 
error. Reversed and remanded. 

John L. Little, of Kountze, Tex., and W. D. Gordon and Thos. J. 
Baten, both of Beaumont, Tex., for plaintifïs in error. 

Stuart R. Smith, of Beaumont, Tex., and Léon Sonfield, of Hous- 
ton, Tex. (Smith & Crawford, of Beaumont, Tex., and Campbell, Son- 
field, Sewall & Myer, of Houston, Tex., on the brief), for défendants 
in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. [1] The testimony of the plaintiff B. 
D. Mitchell was to the efïect that he had lived on the land in question 
since 1889 and had been asserting claim to it since that time. He 
did not deny the making of the contract with the Beaumont Lumber 
Company, which showed a lease by that company to him of the league 
of land which embraces the 160 acres sued for, but explicitly stated 
that he never relinquished his claim to the 160 acres, but claimed it 
ail the time, The tendency of this évidence to prove adverse posses- 
sion of the land in question by the plaintiffs for the length of time 
required to confer upon them the légal title was not as a matter of law 
destroyed by the proof of the exécution by one of them of the lease 
contract above mentioned. That contract evidenced an admission by 
B. D. Mitchell that he held the land, not as his own, but as the tenant 
of another; but that admission was not conclusive against him in fa- 
vor of the défendant in this suit. In this suit it was permissible for 
the plaintiflf B. D. Mitchell to contradict or explain away the statement 
or admission shown by his signing the lease contract, which embraced 
a league of land, and to prove that he in fact claimed the land sued 
for as his own ail the time. That instrument did not give rise to an 
estoppel upon him in favor of the défendant to the suit, which is a 
Etranger to that instrument, or debar him from proving that the fact, 
was other than what the instrument indicated that it was. 

"The rule against varying or contradicting writings by paroi obtains only 
in suits betweeu, and is confined to parties to the writings and their privies, 
and bas no opération with respect to thlrd persons, nor even upon the par- 
ties themselves in controversies with third persons. • • • But this rule 
is confined in its opération to the parties to the written instrument When 
it cornes in question collaterally. In a suit to which a third party, a stran- 
ger to the writings, is a party, neither party is estopped from contradicting 
it, or from proving facts ùiconsisteut with it" Robinson v. Moseley, 93 Ala. 
70, 9 South. 372 ; Myrick v. Wallace, 5 Ala. App. 398, 59 South. 704 ; Johnson 
V. Portwood, 89 Tex. 235, 34 S. W. 596, 787; Barreda v. Silsbee, 21 How. 
146, 169, 16 L. Ed. 86; Signa Iron Co. v. Greene, 88 Fed. 207, 31 0. O. A. 477; 
17 Cyc. 750; Jones on Evidence, § 296. 



^=oPor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The case of Robinson v. Bazoon, 79 Tex. 524, 15 S. W. 585, which 
is much relied on by the counsel for the défendants in errer, was one 
between the parties to a written contract relating to the land which 
was the subject of the suit. The rule there applied was the famihar 
one which forbids either party to such a contract in a suit between 
him and another party to it by paroi évidence to contradict or vary 
the terms or effect of the contract. In the opinion rendered in that 
case it was recognized that that rule would not hâve applied in favor 
of the plaintifif if he had been a stranger to the contract made by the 
défendants; the court saying of the case with which it was dealing: 

"It is not like the case of Portis v. HIll, 14 Tex. 69 [65 Am. Dec. 99], iu 
which it was held that the mère acknowledgment of title in a third party 
did not preclude the défendants from claiming that their possession was 
adverse to the plaintiff." 

[2] The situation developed by the évidence was that some of it — 
that showing the making of the lease contract — tended to prove that 
the plaintiffs' adverse holding was interrupted on the 4th day of May, 
1898, while some of it tended to prove that the plaintiffs' adverse 
holding was not terminated or interrupted by that incident. This state 
of the évidence made the question in issue one for the jury; and the 
court erred in its ruling to the effect that there was no évidence to 
support a finding in favor of the plaintiffs. 

The judgment of the court below is reversed, and the cause is re- 
manded. 



UNDERWOOD TTPEWRITER CO. v. TOX TYPEWRITEB CO. 

FOX TYPEWRITER CO. v. UNDERWOOD TÎPEWRITER CO. 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1915.) 

Nos. 2454, 2455. 

1. Patents <s=»328 — Validity and Infeingement. 

The Gathright patents, No. 436,916, for a tabulatlng mechanlsm for 
typewriters, and No. 452,268, for improvements thereon, held valid, and 
claims 4 and 6 of the former held infringed, and the latter not inf ringed. 

2. Patents <S=>318 — Infkingement — Accounting for Peouts. 

An infringer cannot set ofC against profits made by the sale of an in- 
fringing article a loss incurred in the sale of another article by giving 
away as a part of it another infringing device to stimulate sales. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. ®=>318.] 

3. Patents <S=322 — Infeingement — Accounting foe Profits — ^Patent for 

impbovbment. 

The Gathright patents. Nos. 436,916 and 452,268, are not for tabulating 
typewriters, but for an independent tabulating meehanism adapted to be 
attached to the usual form of typewriter by tiie exercise of ordinary me- 
chanical skill ; and in a suit against an infringer, which made and sold 
at a profit typewriters both with and without the infringing feature, 
showing that the marketability of the infringing machines was not en- 
tirely due to that feature, in the absence of proof of its bad faith, or of 
such conduct as rendered the séparation of profits impossible, the burden 

<Ê=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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rested on complalnant to prove what part of the entlre profits from sales 
of the Infringing machines was due to the tabulators. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 590-595 ; Dec. 
Dig. <®=î322. 

Accounting by infringer of patent for profits, see notes to Brickell v. 
City of New ïork, 50 C. C. A. 8 ; Clark v. Johnson, 120 C. G. A. 389.] 

Appeals from the District Court o£ the United States for the South- 
ern Division of the Western District of Michigan ; Knappen and Ses- 
sions, Judges. 

Suit in equity by the Underwood Typewriter Company against the 
Fox Typewriter Company. Decree for complainant, from which de- 
fendant appeals ; and complainant appeals from final decree awarding 
only nominal damages. Affirmed on defendant's appeal, and reversed 
and remanded on complainant's appeal, to permit the introduction of 
further proof. 

For opinion below, see 181 Fed. 530. 

A. von Briesen, of New York City, for Underwood Typewriter Co. 
F. L. Chappell, of Kalamazoo, Mich., for Fox Typewriter Co. 

Before WARRINGTON, Circuit Judge, and SATER and SAN- 
FORD, District Judges. 

SATER, District Judge. [1] In the first of thèse cases the plaintifï 
appeals on account of the alleged insufficiency of the recovery decreed 
it below on an accounting for profits and damages ; in the second the 
appellant (défendant below) appeals from the same decree, and also 
from that adjudging it an infringer. The primary question is : Did 
the défendant infringe claims 4 and 6 of patent No. 436,916, granted 
September 23, 1890, and claims 6 and 8 of patent No. 452,268, granted 
May 12, 1891, both of which were issued to Gathright and are owned 
by the plaintiff. 

The object of Gathright's first invention is to provide means for ac- 
curately and automatically locating with a typewriter in vertical align- 
ment one or more columns of figures, as is required in the préparation 
of bills, invoices, statements of account, and the like, and for mechan- 
ically skipping any intervening spaces which it may be desired to leave 
blank. To accomplish his purpose he devised a tabulating mechanism 
embracing a supplemental spacing key and the use of one or more stops 
entirely distinct from the usual spacing mechanism of a typewriter and 
adapted to engage with the carriage on which the paper to receive the 
writing is mounted. The sole duty of the supplemental spacing key 
is to disengage the carriage rack from the usual detent of a typewriter 
and to hold such carriage rack disengaged until, traveling in its usual 
path, it has passed over the predetermined space which it is désirable to 
skip, to a stop whose location is adjustable and has been fixed at the end 
of such space, and also to remove such stop by the act of releasing the 
key, thus permitting the carriage to résume service at the usual letter 
spaces. When the supplemental key is pressed downward, it releases 
tlae carriage detent and places an adjusled stop in the path of the car- 
riage to arrest it at the predetermined point. When the supplemental 

®=3For other cases see Bame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexea 
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882 220 FEDERAL REPORTER 

key is permitted to rise, it withdraws the adjusted stop from the path 
of the carriage, leaving it free to résume its usual work. His second 
patent is for an improvement of the skipping device covered by his first. 

The validity of his patents was first involved in Wagner Typewriter 
Co. V. Wyckofï, Seamans & Benedict, 151 Fed. 585, 81 C. C. A. 129 
(C. C. A. 2) in which Judge Coxe, speaking for the court, sustained 
them both. In the présent case, in an exhaustive and well-considered 
opinion, reported in 181 Fed. 530, Judge Knappen, then sitting as a 
District Judge, upheld the patents and found infringement as to the 
fourth and sixth claims of the first and noninf ringement as to those of 
the second. His décision was followed by Judge Hazel in Underwood 
Typewriter Co. v. Fox Typewriter Co., Limited, et al. (C. C.) 181 Fed. 
541. The patents were again sustained by Judge Ray in Underwood 
Typewriter Co. v. EUiott-Fisher Co. (C. C.) 165 Fed. 927. The décision 
of Judge Holt, rendered in the contempt proceedings arising out of 
Underwood Typewriter Co. v. Elliott-Fisher Co. (C. C.) and found in 
156 Fed. 588, and the unreported opinion handed down by Judge Coxe 
in granting a temporary injunction in Underwood Typewriter Co. v. 
Graves Typewriter Co. and Fox Typewriter Co., Limited, are both 
bottomed on the conclusions reached by the Appellate Court of the 
Second Circuit. The prior art is so fully discussed in the reported 
opinions of Judges Knappen, Coxe, and Ray, and in American Writing 
Machine Co. v. Wagner Typewriter Co., 151 Fed. 576, 81 C. C. A. 120, 
that a further review of it would be but a restatement of what has 
been well said. Our study of the question of infringement leaves us 
in entire accord with the views of Judge Knappen, and his opinion is 
therefore adopted as that of this court. 

[2] Following the finding of infringement, a master was appointed 
to ascertain and report the number of infringing tabulating devices 
or attachments for typewriling machines made, used, leased, or sold 
by the défendant, the profits made by it from its infringements, and 
the damages sufïered by the plaintifif on account of the same. The 
accounting side of the case is hère solely on the évidence offered by the 
plaintifï in chief , as the défendant elected to offer none. At the instance 
of the master, the défendant submitted a statement of its business trans- 
actions for the infringing period, which showed the cost of 530 ten-stop 
tabulators, the receipts arising from their sale, and a net profit on them 
of $1,750.36. The allowance of this sum to the plaintifï forms the 
basis of the defendant's appeal from the decree on the accounting. 

Thèse tabulators were listed at $20 each, and were sold separately, 
excepting that* in some instances spécial priées appear to hâve been 
given to purchasers. The plaintifif's tabulator has a single stop for its 
single key, which, as manufactured by the défendant, costs 89 cents. 
A ten-stop tabulator made according to the Gathright invention would 
therefore cost $8.90. The defendant's ten-stop tabulator accomplishes 
the ten stops by means of three stop bars, whose cost is but $5.17. To 
advertise and create a demand for its ten-stop tabulators, it claims to 
hâve sold its machines having a single stop tabulator without adding 
anything to their price on account of the présence of that improvement ; 
but the large sales of such machines failed to create the desired demand. 
It asserts that a loss largely in excess of the above-named profits con- 
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sequently resulted from what was in effect the gHing away of the 
tabulators attached to machines. It therefore asks that the saving of 
$3.73 in the production of each of its ten-stop tabulators be set off 
against the loss sustained by its donation of those of the other kind. 
Its position on the facts claimed is untenable. The ten-stop tabulators 
were an infringing device. The profits made on sales of them cannot 
be retained, because in other transactions involving the sale of another 
article it incurred a loss by giving away another infringing device to 
stimulate the sale of such other article. Canda Bros. v. Michigan 
Malléable Iron Co., 152 Fed. 178, 180, 81 C. C. A. 420 (C. C. A. 6). 

[3] The statement above mentioned, along with others submitted by 
défendant, gave a list of the infringing machines sold by it, the amount 
received for each, the cost of 12,744 typewriters sold by it within the 
infringing period, of which number but 4,754 embodied Gathright's 
invention, the number of typewriters of both kinds made within such 
period, viz., 13,429, and the total number of single-stop tabulators or 
infringing machines that were made and sold, including those whose 
sale was efïected after the expiration of the patent, which total number 
was 5,606. The statements did not show the profits, if any, on tabu- 
lators, as distinguished from the typewriter proper, or apportion the 
profits attributable to the patented and the unpatented features respec- 
tively. The plaintiff also ofi'ered évidence tending to show that the 
défendant could Tiot hâve marketed its machines at a profit but for the 
'présence of Gathright's device, but this évidence cannot be accepted as 
controlling for the reason that it is sufficiently shown that noninf ringing 
machines were sold at a profit and that there had long been and was 
still an active demand for typewriters without tabulators, such, for in- 
stance, as defendant's, the Oliver, the Monarch, the Royal, and the 
Remington $100 machine. Ail of thèse machines were still extensively 
manufactured and freely sold on the market, but, with the exception 
of the Remington, at a price from $20 to $35 less than those having 
tabulators. 

As determined by the master, the cost of manufacturing and selling 
defendant's machines varied in différent years from $53.69 to $62.45, 
the profit on each machine for the month of June, 1906, being 62j4 
cents, for the year succeeding that month $11.85, and for the next fol- 
lowing year $5.70. He rightfully concluded that the entire value of de- 
fendant's infringing typewriter as a marketable article was not attrib- 
utable to the tabulators. If the record did not necessarily warrant the 
inference that nontabulating typewriters were sold at a profit, it would 
not be presumed that their manufacture and sale would hâve been so 
long continued at a loss. The master further found that the tabulating 
attachment was a valuable feature and added much to the machine's 
salability, but that not ail of the salability at a profit was due to the 
tabulator; that, the défendant having failed to prove that any other 
feature of its infringing typewriter than the plaintiff's tabulator had 
contributed to its profits therefrom, the burden of segregating the 
profits directly arising from the manufacture and sale of such tabula- 
tors was not on the plaintiff ; and that the plaintiff, having shown no 
damages, but only the profits made by défendant which arose from the 
manufacture and sale of typewriters containing such tabulator, was 
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entitled to recover without diminution the whole of sucli profits which 
he fixed at $55,901.03. The défendant excepted on the ground that the 
facts found did not warrant a recovery. The trial court, accepting the 
master's finding of facts as correct, sustained the defendant's excep- 
tions and restricted the recovery to nominal damages in the sum of $1. 

The plaintiff's appeal is from the decree entered in accordance with 
such ruling. Its position, which is controverted by the défendant, is 
that Gathright patented, not an improvement on tabulators, but a 
machine specially adapted to tabulating work, and that consequently it 
is entitled to the entire profits made on the infringing machines ; that 
the duty rested upon the défendant to show that some of its profits 
had been derived from the typewriter proper, manufactured and 
sold by it; that nntil the défendant performed that duty the plain- 
tiff was not required to prove how much of the defendant's profits 
were due to the présence of the infringing device in such machines ; 
and that the court erred in holding that under the circumstances of 
the case the burden of making proof of the profits traceable to the 
tabulating device rested on plaintiff. 

The plaintiff's insistence that the patentée produced a t3'pewriting 
machine, and that its visible typewriters are each "a tabulating machine 
embodying the invention of the patents in suit," is erroneous. His 
device is but an improvement on prior tabulators. It was the first com- 
mercially successful tabulator, and is such an improvement "that it 
may be said that the art, when considered from a practical and com- 
mercial point of view, began with him." Wagner Typewriter Co. v. 
Wyckoff, Seamans & Benedict, supra. But his first patent shows, and 
the courts, whenever they hâve had occasion to express themselves on 
the subject, bave uniformly and rightfuUy held, that his tabulating 
apparatus was designed to be and is whoUy independent of the type- 
writer proper. By the exercise of ordinary mechanical skill it may 
be adapted to any kind of a self-feeding typewriter, without dispensing 
with any other spacing appliance or other élément, or it may be re- 
moved therefrom, subséquent to its attachment, without interfering with 
the use of the machine for any of the usual purposes for which the 
machine may be employed. Gathright patented, not a typewriter, but 
a tabulator, which enables the operator to do about 10 per cent, more 
work in a given time and to do his work more conveniently, and which 
costs, as made by the défendant, less than $1. As the patented device 
was not of such importance that the entire market value of the defend- 
ant's machine was attributable to the addition of such patented improve- 
ment, the rule cannot be invoked which was applied against the in- 
f ringer in the following and kindred cases : EHzabeth v. Pavement Ce, 
97 U. S. 126, 24 L. Ed. 1000; Hurlbut v. Schillinger. 130 U. S. 456, 
9 Sup. Ct. 584, 32 L. Ed. 1011 ; Philp v. Nock, 17 Wall. 460, 21 L. 
Ed. 679; Brennan & Co. v. Dowagiac Mfg. Co., 162 Fed. 472, 89 C. 
C. A. 392 (C. C. A. 6) ; Yesbera v. Hardesty Mfg. Co., 166 Fed. 120. 
92 C. C. A. 46 (C. C. A. 6). 

It having been developed by plaintiflf's own évidence that the profits 
derived from the infringing machines were not ail due to the tabulator, 
the burden devolved on it to prove wiiat part of the entire profits aros? 
from the use of its invention. Canda Bros. v. Mich. Malléable Iron Co., 
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supra, page 181. If in fact such proof does not appear in the record, 
and if plaintifï has failed to show some exempting circumstance prevent- 
ing the apportionment of profits, the same resuit must foUow hère as 
was attained in such cases as Westinghouse Co. v. Wagner Mfg. Co., 
225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653_; 

Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 235 U. S. , 35 

Sup. Ct. 221, 59 L. Ed. , decided January 11, 1915; Garretson v. 

Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371 ; Seymour v. Mc- 
Cormick, 16 How. 480, 14 L. Ed. 1024; McCreary v. Penn. Canal Co., 
141 U. S. 459, 12 Sup. Ct. 40, 35 E- Ed. 817; Mowry v. Whitney, 81 U. 
S. (14 Wall.) 620, 20 L. Ed. 860; Sessions v. Romadka, 145 U. S. 
29, 12 Sup. Ct. 799, 36 L. Ed. 609; Tilghman v. Proctor, 125 U. S. 136. 
8 Sup. Ct. 894, 31 L. Ed. 664; Keystone Mfg. Co. v. Adams, 151 U. S. 
139, 147, 14 Sup. Ct. 295, 38 L. Ed. 103; Westinghouse v. N. Y. Air 
Brake Co., 140 Fed. 545, 72 C. C. A. 61 (C. C. A. 2) ; and McSherry 
Mfg. Co. V. Dowagiac Mfg. Co., 160 Fed. 948, 89 C. C. A. 26 (C. C. A. 
6). In the Garretson Case, at page 121 of 111 U. S., at page 291 of 4 
Sup. Ct., 28 L. Ed. 371, it was said: 

"When a patent is for an improvement, and not for an entirely new 
machine or contrlvance, the patentée must show In what particulars his 
improvement has added to the usefulness of the machine or contrlvance. 
He must separate its results distlnetly from those of other parts, so that 
the benefits derlved from it may he dlstinetly seen and appreclated. The 
rule on this head is aptly stated by Mr. Justice Blatchford In the court 
below: 'The patentée,' he says, 'must in every case glve évidence tendlng to 
separate or apportlon the défendant'» profits and the patentee's damages 
betvceen the patented feature and the unpatented features, and such évi- 
dence must be reliable and tangible, and not con.1ectural or spéculative; 
or he must shov*', by equally reliable and satisfactory évidence, tliat the 
profits and damages are to be calculated on the whole machine, for the rea- 
son that the entire value of the whole machine, as a marketable article, 
is properly and legally attrlbutable to the patented feature." 

The principle which dominated that case has been recognized by this 
court in several instances, some of which are Brennan & Co. v. Dowa- 
giac Mfg. Co., supra (page 477) ; Yesbera v. Hardesty Mfg. Co., supra 
(page 125); McSherry Mfg. Co. v. Dowagiac Mfg. Co., supra; Dunn 
Mfg. Co. V. Standard Computing Scale Co.. 204 Fed. 617, 619, 123 C. 
C. A. 111; and Herman v. Youngstown Car. Mfg. Co., 216 Fed. 604. 
1 32 C. C. A. 608. 

The case as presented to the trial court was this : The plaintiff did 
not comply with either of the rules stated in the latter portion of the 
quotation from the Garretson Case. It produced no évidence to appor- 
tion the profits between the improvement constituting the patented 
feature and the typewriter itself , as under the state of the évidence it 
should hâve donc. It did not challenge the truthfulness of any of 
its witnesses or dispute the accuracy of the defendant's statements 
regarding its business transactions, or ask for the inspection and use 
of the defendant's books in its examination of defendant's président and 
bookkeeper, both of whom testified freely and apparently without éva- 
sion; nor did it request a ségrégation of the profits as between the 
tabulators and the typewriters proper. The tabulators were confessedly 
installed in the defendant's machines, because, as a good talking point, 
they facilitated sales and were demanded by dealers and their custom- 
ers. Sales at a profit were doubtless made on account of them, which 
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would otherwise hâve been lost ; but the amount of such profits, and the 
damages, if any, thereby occasioned cannot be inferred without proof. 
Maier v. Brown (C. C.) 17 Fed. 736, 738 ; Seeger Refrigerator Co. v. 
American Car & Foundry Co. (D. C.) 212 Fed. 742, 748, et seq.; Fay 
V. Allen (C. C.) 30 Fed. 446, ^48. 

No effort, however, was made to ascertain what profits, if any, result- 
ed from them. The infringement was, in a sensé, deliberate and inten- 
tional, in that défendant, on considération, adopted and persisted in 
the use of tabulators and through circulars encouraged their purchase ; 
but it installed them on the mistaken représentation that the patents on 
tabulators had expired. The record, however, does not warrant the in- 
ference that it acted in bad faith. It was not shown or claimed that 
the defendant's accounts and other évidences of its business transac- 
tions were either designedly or otherwise so commingled and confused 
as to render it impossible, or even difficult, to ascertain the amount of 
profits derived from the patented and the unpatented features of the 
machines sold, or as not to disclose the cost of producing and marketing 
the defendant's two kinds of machines, and the différence, if there was 
any, in the receipts from their sale. For aught that appears, such évi- 
dence could hâve been extracted from witnesses or the defendant's 
books, or both. The case does not therefore fall within the rule in 
Westinghouse Co. v. Wagner Mfg. Co., 225 U. S. 604, 32 Sup. Ct. 691, 
56 Iv. Ed. 1222, 41 L. R. A. (N. S.) 653 ; Brennan & Co. v. Dowagiac 
Mfg. Ce, supra; Dowagiac Mfg. Co. v. Superior Drill Co., 162 Fed. 
479, 89 C. C. A. 399 (C. C. A. 6), or other similar cases in which the 
infringement was willful, and, on account of the infringer's conduct, 
an apportionment of profits could not be made. After the opinion in 
Westinghouse Co. v. Wagner Mfg. Co. was announced, which was 
subséquent to that of the trial judge in this case, but before his control 
over it had been lost, he proposed in the exercise of a sound discrétion 
to reopen it, that the plaintiff might offer additional évidence, if it de- 
sired so to do. His proposai was declined. 

The décision of this case has been delayed in a vain effort to award 
a reasonable and defensible sum to the plaintiff on account of the profits 
made by the défendant by reason of its use of the infringing device, and 
thus to end the case without a miscarriage of justice. The state of the 
record forbids the détermination of the profits traceable to the use 
of the plaintiff's tabulators. The establishment of infringement would 
be a barren victory, if the défendant is to be permitted to retain the 
fruits of its wrongdoing. Had we concurred in the rule applied by the 
master that the plaintiff is entitled to recover the entire profits on each 
infringing machine, we doubt whether we could agrée with him as to 
the sum awarded. For the first of the infringing years, he fixed the 
profit on each machine containing the infringing device at 62i/^ cents. 
For the same period the profit on each machine sold without a tabulator 
was $3. For the second of such years he awarded as profits a sum in 
excess of the total profits for such year. This necessarily implies that 
the sales of noninfringing machines within that period resulted in a 
considérable loss. It is difiicult to believe that this was so, in view of 
the fact that in both the preceding and succeeding years the défendant 
made a profit on its noninfringing machines ; the succeeding year being 
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of a depressing character on account of the widespread financial dis- 
turbance which visited the country. 

Thèse inconsistencies in the master's report, whether they be real 
or apparent, may be cleared up by the rehearing which, in the interests 
of justice, we feel should be had, notwithstanding the failure of plain- 
tiff to avail itself of the very reasonable offer of the trial court to open 
up the case for further évidence. If the différence between the average 
profit on each tabulating and on each nontabulating machine made or 
sold in a given year be multiplied by the number of tabulating machines 
made or sold within such year, the resuit ought to represent the profit 
which plaintiff is entitled to recover for such period. As the défendant 
was accustomed to making annual statements, compliance with the 
method above suggested should impose no hardship on it. Such method 
is not to be understood as exclusive; if it should be found not ap- 
plicable, and the certainty which it would afford be net attainable, the 
parties may hâve occasion to resort to some other way of determining 
the amount of recovery, as was done in Herman v. Youngstown Mfg. 
Co., 216 Fed. 604, 132 C. C. A. 608, or, as suggested in U. S. Pru- 
mentum Co. v. Lauhoff, 216 Fed. 610, 132 C. C. A. 614, both of which 
were decided by this court. Note, also, the suggestions contained in 
Dowagiac Mfg. Co. v. Minnesota Moline Plow Ce, supra. 

In view of the probabilty that plaintiff may show that the profits due 
to the tabulators is separable from those made on the entire machines 
and may make proof sufficient on which reasonably to base the recovery 
of a definite sum as profits, and, perhaps, as damages, we are constrain- 
ed, as in the Frumentum Case, to reverse and remand, but for the pur- 
pose only of permitting it to make such showing and proof. 

The plaintiff will pay the costs of this proceeding. 



AMERICAN BALLAST CO. y. DAVY BURNT CLAY BALLAST CO. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2005. 

1. Patents ®=328 — Validitt — Peioe Use — Coal Conveyino Appabatus. 

The Simmons, Forgham & Bennett patent. No. 633,348, for a coal un- 
loading and distributing apparatus for use in ballast burning, held void 
for prier commercial use of the apparatus in substantially its patented 
form for more than two years prior to the application. 

2. Patents i®=381 — Pbioe Use — Expérimental Use. 

Where a patented machine was publicly and commercially used for 
more than two years before the filing of the application, experiments made 
dnring that time for the purpose of strengtbening and otherwlse improv- 
Ing the machine as an operative device must be deemed merely incidental, 
and not as dominatlng the character of the use. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. J 104; Dec. Dlg. 
€=>81. 

Réduction of invention to practlcal use or opération as afCecting pat- 
entability, see note to Bxcelsior Supply Co. v. Weed Chain Tire Grip Co., 
113 0. C. A. 7.1 

Appeal from the District Court of the United States for the Northern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. ■ ^ ^ 

^ssFor other case» >ee same topic 4 KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Suit in equity by the Davy Burnt Clay Ballast Company against the 
American Ballast Company. Decree for complainant, and défendant 
appeals. Reversed. 

Glenn S. Noble, of Chicago, 111., for appellant. 

Frank L. Belknap and Charles K. Offield, both of Chicago, 111., for 
appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. [1] This is an appeal from a decree holding 
letters patent No. 633,348 valid and infringed. The patent is for a 
"coal unloading and distributing apparatus for use in ballast bui-ning," 
issued to Simmons, Forgham & Bennett, September 19, 1899, on an 
application filed December 23, 1898. The spécifications and clainis 
thereof in suit, numbered 1, 2, 3, 4, 7, and 9, do not require particular 
mention for the purposes of this opinion, inasmuch as the main ques- 
tion in controversy and the one on which our décision rests is whether 
or not the use made of certain machines from 1894 to 1897, more than 
two years before the filing of the application, was public or expérimen- 
tal, within R. S. § 4886 (Comp. St. 1913, § 9430). 

The purpose of this slacking device was to transfer coal from a coal 
car to a hopper on a transfer car, and thence by a conveyer to a plat- 
form attached to the latter car. From the platform the coal would be 
shoveled by hand onto the fire. The process of making ballast from 
clay, of which this is one step, is more fully described in the opinion 
filed this day in case No. 2006 between the same parties. 220 Fed. 890. 

The spécifie improvement was the substitution of machinery for the 
wheelbarrow in getting the coal from the coal car to the shoveling plat- 
form. The invention was in no sensé pioneer. The inventors were 
oiîficers or employés of plaintiflF, which had long been engaged in the 
business of manufacturing ballast from clay. The conception of this 
apparatus was not the resuit of long or laborious experiments. As 
Simmons testified: 

"The machine was conceived and planned at one sitting or one interview. 
* • * The machine was se obvlous, being groupings of methods, mechan- 
ical methods, which we had already made use of, that the thought to turn 
it into a slacking device was spontaneous." 

This meeting or interview of the inventors took place early in 1894. 
In the spring of that year one machine was built at railroad shops in 
Missouri in accordance with rough sketches and instructions from the 
inventors. After it had been tested out for a month in the yards, on 
tracks level and in good condition, it was sent out to be used on the 
temporary uneven tracks, where ballast burning was going on. A 
month later, two more machines were built at the same place and sent 
out in the fall of 1894 to be similarly used by plaintiff's predecessor. 

While there is some conflict in the testimony as to the length of time 
the three machines were in actual opération, the patentées' own testi- 
mony establishes that ail of them were used for from two to six month s 
in each of the years 1894 and 1895, and in each case until the comple- 
tion of the particular job in hand ; that one of them was also at work 
in 1896 for several months, and another for many months both in 
1896 and 1897 ; that, despite interruptions from time to time, this use 
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was continuous, open, and commercial; and that in every respect it was 
identical with plaintiff's use of the later machines in the regular course 
of their business of mailing ballast from clay. 

The interruptions were due both to defects in the material, poor con- 
struction, or faulty relation of ,the parts, and also to entirely extrane- 
ous causes. The actual commercial use on the rough temporary tracks 
demonstrated weaknesses; thèse were readily overcome; breakages 
because of defects and strain were repaired ; changes of varions kinds 
were made ; but it is apparent, even from the patentées' testimony, that 
none of the changes made, either in any of thèse original machines or in 
the later machines, as a resuit of the use to which the alleged ex- 
périmental machines were put, had any relation to the invention itself . 
In other words, thèse first three machines, at the time they were sent 
out, were complète and commercially successful operative ernbodiments 
of the invention as set forth in each of the claims in suit, except that 
perhaps in two of them one élément of two claims, the flexible bridge 
pièce, was missing. This, however, was in the third machine from the 
time of its construction. 

The three original machines were taken apart after the season of 
1897 ; the parts were sent to plaintiff's factory at Kenosha, Wis. ; 
some of them were used for other purposes, and others scrapped. 
This disposition of them was due, not to any impossibility of their 
further commercial use, but because plaintiff found it more advisable 
and advantageous to build larger and stronger apparatus. In so far 
as the use of the 1894 machines can properly be called expérimental, it 
was for the purpose of determining, not the practicability of the inven- 
tion, but the best device for its embodiment as to materials to be used, 
their arrangement, and construction. The only purpose of experiment- 
ing was to ascertain what material, wood, iron, or steel, for example, 
should be used in some of the éléments, how the structure could best 
be braced and held in place, and'by what relation of the parts the high- 
est efficiency could be attained. 

As the carpenter in charge of the manufacturing of thèse machines 
testified, it was only after they had found out that the very first 
machine would work that it was shipped out to be used. While he 
called this a "purely expérimental" machine, and said that ail three of 
them were built "to see if we could get a successful slacker," the évi- 
dence, far from supporting the contention that this use, extending over 
a period of from two to four years, was primarily expérimental, is 
overwhelming that it was public and commercial in every sensé; that 
in so far as it was expérimental the testing was merely incidental, and, 
moreover, was directed sqlely to matters forming no part of the inven- 
tion or the claims. 

[2] The law is well established. The fact that the use was open 
and not secret would not of itself make the use public, if, as in this 
case, a real test could be made only in connection with the actual open 
commercial work. And if the experiments had been directed primarily 
to a testing out of the very thing invenled to ascertain whether a 
machine embodying the conception would be commercially workable, 
such experiments might extend over more than two years, if addi- 
tional time were really essential for this purpose. Elizabeth v. Paving 
Co., 97 U. S. 126, 24 L. Ed. 1000. But after an open use for more 
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than two years is shown, the burden of proving that it was purely 
or primarily expérimental "by full, clear, unequivocal, and convincing 
évidence" is on the patentée. Smith & Griggs Mfg. Co. v. Sprague, 
123 U. S. 249, 8 Sup. Ct. 122, 31 L. Ed. 141. 
As the court says in the Sprague Case: 

"A use by the Inventer, for the purpose of testing the machine. In order by 
experlment to devise addltlonal means for perfeeting the success of its opéra- 
tion, is admissible; and where, as incident to such use, the product of its 
opération is disposed of by sale, such profit from its use does not change its 
character; but where the use is mainly for the purposes of trade and profit, 
and the experlment Is merely incidental to that, the principal and not the in- 
cident must give character to the use. The thing implied as excepted out of 
the prohibition of the statute is a use which may be properly characterlsied as 
substantially for purposes of experlment Where the substantial use is not 
for that purpose, but is otherwise public, and for more than two years prior 
to the application, It cornes wlthln the prohibition." 

Inasmuch as the invention embodied in each of the claims in suit 
was completely formulated, disclosed, and reduced to practice by the 
machines of 1894, and as thèse machines were publicly and commer- 
cially used more than two years before the application was filed, any 
experiments made during this time for the purpose of strengthening 
and otherwise improving the machine as an operative device must be 
deemed merely incidental and cannot save the claims in issue. Star 
Mfg. Co. V. Crescent Forge & Shovel Co., 179 Fed. 856, 103 C. C. A. 
342. 

The decree must be reversed, with directions to dismiss the biU for 
want of equity. 



AMEHICAN BAI/LAST CO. v. DAVÏ BURNT CLAT BALLAST CO. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2006. 

Patents <©=>328 — Infkingement— Appaeatus fob Pboducinq Bubnt Clat 
Ballast. 

The Bennett & Forgham patent, No. 686,964, for apparatus for use in 
producing burnt clay ballast, construed, and, in vlew of the limitations 
imposed on the claims In the Patent Office, held not Infrlnged. - 

Appeal from the District Court of the United States for the North- 
ern District of Illinois; Kenesaw M. Landis, Judge. 

Suit in equity by the Davy Burnt Clay Ballast Company against the 
American Ballast Company. Decree for complainant, and défendant 
appeals. Reversed. 

Glenn S. Noble, of Chicago, 111., for appellant. 
Frank L. Belknap, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. Claims 1, 2 and 6 of the patent in suit. 
No. 686,964, issued to G. M. Bennett and T. Forgham, November 
19, 1901, for "apparatus for use in producing burnt clay ballast," were 
adjudged valid and infringed. On this appeal we deem it necessary 
to examine but one of the défenses, that of noninfringement. 

®s»For other cases see same toplc & KB3T-NUMBER In ail Key-Numbered Digests & Indexe» 
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The Spécifications contain the foUowing récitals, descriptions, and 
drawings : 

"Our invention relates particularly to apparatus for use in the production 
of burnt clay ballast for mixlng fresh fuel wlth that portion of the forming 
ballast which has not become thoroughly burned la the flrlng opération and 
for further use in other necessary handling of the heated mass. Our primary 
object is to provide means for accompllshing this part of the process of pro- 
ducing burnt clay ballast more cheaply, easliy, and efficiently than heretofore. 

"In the production of burnt clay ballast it îs common to establish a bank 
of any desired length where the flring opération is carried on. It Is usual 
to spread flrst a layer of fuel upon the ground and then to take clay from one 
side thereof and spread the same over the fuel, after which the mass is fired — 
as described, for instance, in patent to Butler & Simmons, No. 447,460, March 
3, 1S91. After flring there remains a crust of considérable depth, throughout 
which the clay is dried (klln-dried) but not burned. It is necessary to break 
up^ this crust and mix fresh fuel with the same, after which other additional 
fuel and a fresh supply of clay are added. After a bank Is established, one 
of whose sloping sides is in the same plane as one side of the adjacent dltch, 
the fresh supplies of fuel and clay are sprinkled over the top of the bank 
and the sloping surface, which extends from said top to the bottom of the 
ditch. In practice It is necessary to draw the unburned material at the top 
over onto the sloping bank, for the reason that it is impossible to develop 
sufEcient beat near the surface to thoroughly burn the top layer of clay. 
Machines for dlstributing coal to the bank and supplytng clay as reguired are 
now in common usé. 

"In the accompanying drawings is shown our improved apparatus for break- 
Ing up the surface layer at the bank, mixlng fresh coal therewith, and moving 
the outer layer of the top of the bank, and by means of this apparatus what 
bas heretofore been a laborious and expensive portion of the process of pro- 
ducing ballast of this nature is rendered very easy and comparatively inex- 
pensive. In the drawings, Figure 1 is a view representing a cross-section of 
a bank for producing burnt clay ballast and apparatus for harrowing the 
bank, moving certain portions thereof, and mixlng coal wlth the surface layer 
of the bank ; Fig. 2, a broken view, showing another position of the harrow- 
ing device ; Fig. 3, an enlarged view, in front élévation, of the harrowing 
device detached from its cables ; Fig. 4, a plan view of said harrowing de- 
vice ; Fig. 5, a view in side élévation of the same ; and Fig. 6, an illustration 
of a modification. 

"A represents a combined harrowing device or drag and scraper, and B a 
mounted car of common construction, equipped in the usual manner with a 
mast B', a boom B^, and drums B» and B*. From the drum B^ a cable a 
passes to the device A, and from the drum JS* a cable 6 passes about a sheave 
b' at the top of the mast B', thence about a sheave 62 at the end of the boom 
B2, and thence to the device A. The car is equipped with a suitable motor 
for rotating the drums B3 and B*. The device A comprises a central tongue 
or pôle c, brace members c', formed intégral wlth a back section c^, a com- 
panion back section o^, curved teeth c*, clamped betweea the sections c^ and 
c3, a curved metallic scraper plate c», connected with the pôle c and the braces 
cf, a strengthening angle cb at the upper margin of said plate c», side braces 
«7, joining the braces d and the extremities of the plate C, intermediate 
braces e^, joining the back sections to the plate c', eyes c», connected with 
the braces c' In the rear of the plate o», chain sections ci", connected there- 
with, a ring en, Connecting said chain sections, and a devis 012, connected 
with the front end of the pôle c and the adjacent ends of the braces c'. 

"When It is desired to harrow the sloping side of the bank, the cable a 
is connected with the ring en of the device A and the cable 6 is connected 
with the devis ci 2 thereon. This is illustrated in Fig. 1, from whence it wlU 
be seen that the cable 6 at this tlme serves as a draft cable and the cable 
a serves as a depth-regulating cable and also to retum the harrowing device 
to the foot of the Incline after it has been puUed up the Incline by the cable 6. 
When it is desired to draw the surface layer of the top of the bank over 
«nto the inclined surface, the cable o is connected with the devis 0^2 and the 
cable 6 is connected with the ring en. When thus connected, the cable a be- 
comes the draft cable and the cable h serves to regulate the depth and to 
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retract the harrowlng devlce. The pôle and varions members of the frame 
also serve to limit the depth o( eut. 

"The curved teeth c* serve to hold the device down and cause the scraper 
to flU properly durlng the opération. (lUustrated Fig. 2.) From a view of Fig. 
1 It wiU be understood that It is possible to thoroughly harrow the slopiug 
surface of the bank from the base to the top. In praetice, after a bank of 
fuel and clay Is properly formed and the mass bas been ignited, It is left to 
burn until the lower strata of clay are properly burned, after v^hich there 
will romain a surface layer of dry, bard material which has not been properly 
burned. After the mass has burned the required length of time, coal is dis- 
tributed over the top and sloping surface of the bank, after whlch the slop- 
ing surface is harroveed, as illustrated in Fig. 1. The surface layer of 
the top of the bank is then dragged over onto the sloping surface, as illus- 
trated in Fig. 2. A layer of coal is then distributed to the sloping surface 
of the bank' and to the top of the bank adjacent to the sloping surface, 
after whlch a layer of clay of the desired depth Is added and the mass left 
to continue burning until the proper time to repeat the opération just de- 
scribed. It is préférable to drag the surface layer ofl the top of the bank 
over onto the sloping surface after each harrowlng and mlxlng opération 
performed on the sloping surface. 

"The car B Is movable parallel to the bank in a manner now well under- 
stood, and the equipment of the car itself is now In common use for operatlng 
a shovel for supplying clay to the bank. By means of our Improved device 
A, connected to cables disposed as described, it is possible to produce a 
thorough burning or firing clear down to the base of the incline, thereby 
rendering it possible to préserve an even base-surface for the ballast to rest 
upon; also, an easy means for mechanically removing the surface layer at 
the top of the bank is provided. Moreover, by reason of the improved manner 
of handling the mass, it is possible to make the opérations succeed each other 
in more rapld succession ; it belng now unnecessary to allow so long a period 
for the mass to burn as formerly. 

"It is belleved to be whoUy novel to provide a device for harrowlng the 
inclined surface of the bank from the base to the top in combination with 
means for mechanically movlng said harrowlng device in the manner de- 
scribed. The harrowlng device itself is belleved to be wholly novel. Accord- 
iugly no limitation is intended by the foregoing detailed description, except as 
ahall appear from the appended clalms." 

-à" 
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The claims in issue read as follows : 

"1. In apparatus of the cbaracter described, the comblnatlon of a harrow- 
ing device, having harrovving teetli substantially perpendicular to the surface 
engagea but incliued sllgbtly forvvard and means for advancing said device 
from the base of the Incline of a bank to the top of said bank while said 
device Is in operative engagement with said inclined surface, said device op- 
eratlng to stir, but not to collect, the material engaged, substantially as de- 
scribed. 

"2. In apparatus of the character described, the comblnatlon of a har- 
rowing device disposed so as to permit It to be drawn up the inclined surface 
of a bank having harrowlng teeth substantially perpendicular to the surface 
engaged and inclined sllghtly forward, a pulley located In advance of said 
device, a draft cable passlng about said pulley, and disposed and equlpped to 
draw said harrowlng device up said inclined surface and a retracting cable 
connected with the device, said device operating to stlr but not to collect 
the material engaged, substantially as described." 

"6. In apparatus of the character described, the comblnatlon of a car 
supplled with a boom, a pulley connected with said boom, a cable passlng 
about said pulley, a combined scraper and harrowlng device connected some 
distance from the advance end with said cable, said device comprlsing a 
transversely extendlng forwardly and dov\Tiwardly inclined scraper and teeth 
in the harrovv of said scraper and projecting a considérable distance beneath 
the level of the same, and a draft cable connected with the front end of said 
device and leading to winding mechanism on said car, substantially as and for 
the purpose set forth." 

The construction and opération of the alleged infringing devices 
appear from stipulated drawings and descriptions, which are in part, 
and so far as material to the considération of the défense of nonin- 
fringement, as follows: 
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Dlgglng "shovels are removed from [dlgging] machines and temporarily re- 
placed by certain devices commonly called drags. * * • The drag first 
used in actual opération is constructed like the other one, except that the 
Inclination of the teeth Is less, and the teeth do not hâve transversely ex- 
tendlng rods passing through the back web of the teeth, nor do they hâve, of 
course, pipe sections on thèse said rods. Figure 7 is a slde élévation showing 
substantially defendant's digger machine with the shovels removed and the 
drag attached. Figure 9 Is a fragmentary slde View showing the manner of 
pulling over the top of the bank. The drags used by the défendant are always 
used in pairs on the machine. Thèse drags conslst of a suitable f ramework, 
made up principally> of bars of steel or iron, whlch bars are substantially 
parallel, and which are bound together by means of rear bars and side bars. 
The central bar and the side bars are joined together to lorm a tongue by 
means of which the drag may be drawn forwardly. Cbains F* are attached 
at the rear part of the drag for making connection with a cable Z)i as wlU 
presently be described. The teeth are made of cast métal and are provided 
with sockets in the upper ends thereof which fit over the respective bars. 
The downwardly projecting portions of the teeth are slanted forwardly 
In each drag and are made with a sharpened front portion and rear braclng 
portion. The front drag whlch Is the flrst one used digs out the toe or bottom 
of the flre bank. The only dlfCerence between the front drag and the rear 
ârag is that the teeth on the rear drag are pltched forward at a greater angle 
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and are provlded throughout their upper rear web portion with several crosa 
rods which extend through the rear bracing web or flange of the teeth aud 
which are provided with spacing pipe which fit over the rods extended be- 
tween the teeth. Thèse drags are about five feet long and about six feet wide, 
and the teeth extend downward about twenty inches below the frame, and 
each drag weighs several hundred pounds. 

"When thèse drags are to be used the cable D is connected to a ring in the 
tongue and the cable fli is passed around the sheave B^ at the outer end of the 
boom B and is connected with a chain F*. ïhe front drag Is operated so as to 
first dig eut the toe of the flre bank as indicated at E^, thereby making a 
sllght ditch, as it were, along the bottom of the bank, and dragging the 
material ont a llttle forward of the bank. This drag Is then successlvely 
raised and dropped on the face of tRe flre working from the bottom of the 
bank to the top by a séries of opérations as Indicated from 1 to 2, 2 to 3, S 
to i, etc., on the drawings ; that is, the drag is fii'st raised up and dropped 
onto the face of the flre for instance, at the point Indicated at 1. The teeth 
will be driven deeply into the face of the flre tending to break up the crust 
or hard coverlng formed thereon and then by glving the cable a sllght puU 
the drag will be drawn downwardly a short distance, thereby tending to further 
break up the flre. The drag is then raised and dropped in a position indicated 
by the numéral 2 and agaln given a slight forward movement, this opération 
being continued by successive steps until the top of the flre is reached. There 
Is no continuons or lengthy movement glven to this drag which causes It to 
move upward or downward across the full face of the fire at one time. 

"4fter the first drag bas completed the opération just described, the second 
drag, which is attached in a simllar manner in the place of the rear shovel, is 
then used for pulling over the top iJi of the flre. In doing this the drag is 
lowered so that the teeth come behind the top, and Is then drawn forward by 
the cable D until the principal part of the material forming the top is drawn 
or spread over the face of the fire. On account of the diiferent angle at 
which the drag stands when pulling over the top, the teeth are given a greater 
forward pitch than the teeth of the flrst or head drag. The cross rods serve 
to prevent the teeth from entering into the material at the top too great 
a distance, and also to allow the flne material to remain substantially in 
position while dragging the large lumps over onto the face of the flre. A con- 
sidérable portion of such lumps will eventually lodge In the shallow ditch 
fc'2 formed at the toe of the flre by the first drag. On account of leaving the 
flne material at the top and drawing the large lumps over onto the face of 
the fire and down to the bottom thereof, the operator will be assured of havlng 
a good flre at ail times at the toe of the bank, as thèse large hot lumps roU 
down to the toe of the bank and tend to replenish the flre. Furthermore, as 
thèse large lumps are usually well burned, the operator is assured of havlng 
good ballast at the bottom of the plie, which is, of course, left In position 
until the burning opération is completed. ïhe material dug out at the toe 
will eventually be replaced by the dlgging shovels higher up on the face of 
the flre." 

The patent in suit is concededly not a pioneer invention. Power- 
driven machinery, which had supplanted hand labor in other steps 
of the manufacture of ballast from clay, hand implements theretofore 
used for harrowing the incline and pulling over the top, and power- 
driven harrows adapted primarily for use in other lines of worlc, con- 
tained ail of the cléments, the combination of which is covered by the 
claims in suit. And the history of the application in the Patent Of- 
fice, as disclosed by the file wrapper and contents, demonstrates that 
while, as plaintifï's expert says, the patent is for a machine, and not 
for a process, it is for a device specifically described, not only as to 
its construction, but also as to the method of its opération, and that the 
claims are not to be construed broadly, so as to dominate every ma- 
chine power method of harrowing an inclined bank of kiln-dried bal- 



AMEKICAN BALLAST OO. V. DAVT BURNT CLAT BALLAST 00. 897 

last clay, but are to be limited to the construction and method specif- 
ically set forth. 

Claims 1 and 2 cover the device for harrowing the inclined surface ; 
claim 6 includes also the scraper designed to eut, collect, and pull 
over the top of the bank. Defendant's front drag is alleged to in- 
fringe claims 1 and 2; the rear drag, claim 6. It is apparent from 
the drawings and descriptions that defendant's front drag is designed 
and in practice opérâtes to harrow the inclined surface, not by up- 
ward movements of the harrow teeth, whether in one continuous 
sweep or intermittently, but by a séries of movements, each of which 
involves a short downward cutting of the kiln-dried surface clay, 
though the séries as a whole begins near the bottom and ends at the 
top. 

If the patentées had succeeded in obtaining the allowance of the 
claim which included the élément of "means for advancing the har- 
rowing device" without any limitation whatsoever, the différence in 
the method of opération would hâve been of no moment. Not only, 
however, was such a broad claim on numerous références rejected. 
and thereupon canceled, but claims 1 and 2 as originally filed were 
also limited and narrowed to meet the objections of the Patent Of- 
fice. In claim 1, the words "to the top of said bank," and in claim 2, 
"disposed and equipped to draw said harrowing device up said in- 
cHned surface," wereThus inserted. Claims 1 and 2 differ, in that the 
former expressly states that the device shall be advanced from base to 
top while in operative engagement with the surface ; that is, that the 
advancing movement shall be both continuous from base to top and 
shall take place during the process of harrowing the surface. Claim 
2 does not specify a continuous movement from base to top; but 
though it does not in express words provide that the upward move- 
ment, whether continuous or intermittent, shall be "while the device is 
in operative engagement with the surface," clearly this is necessarily 
implied in a harrowing machine "disposed so as to permit it to be 
drawn up the inclined surface of a bank having harrowing teeth sub- 
stantially perpendicular to the surface engagea and inclined slightly 
forward" and with a draft cable "disposed and equipped to draw 
said harrowing device up said inclined surface." 

Neither of thèse claims, therefore, is to be construed to include means 
for harrowing the inclined surface by whatever method, but only 
such means and so arranged and disposed as will produce an upward 
harrowing movement, and, at least as to claim 1, continuously from 
base to top. So construed, they cannot be held to be infringed by de- 
fendant's front drag. 

In claim 6, differing therein from other claims not now in issue, the 
scraper and the harrow teeth, while specifically described, are not ex- 
pressly stated to be two distinct éléments located at différent parts 
of the frame. The file wrapper and contents, as well as the spéc- 
ifications and drawings, demonstrate, however, that if this be not the 
only reasonable construction of the claim, its scope is nevertheless to 
be so limited. The words "below the level of" were inserted to meet 
the spécifie objection "that the teeth do not extend beneath the scraper." 
220 F.— 57 
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(The word "beneath" is underscored by the examiner.) The teeth. 
then, are admittedly not beneath the scraper, but at some other part of 
the frame. In the device covered by the patent in suit, the scraper 
is not in operative contact with the dry crust while the inclined surface 
of the bank is being harrowed. The harrow teeth perform this func- 
tion. When, however, the top of the bank is to be pulled, the scraper 
is brought into action. It cuts and collects the top layer; the teeth 
serve only "to hold the device down and cause the scraper to fill 
properly during the opération." 

In defendant's rear drag, however, there is no scraper. The har- 
row teeth do the cutting and coUecting. And even if the so-called grid 
f ormed by the cross rods and spacing pipe, but having no cutting edge, 
aids in coUecting parts of the top layer eut by the teeth, this inciden- 
tal service of an élément designed for and performing another and 
différent function, described in the stipulation, would not make it the 
équivalent of the scraper. If, however, the grid could be deemed such 
an équivalent, there would still be no inf ringement, inasmuch as the har- 
row teeth of defendant's rear drag are not separated from, but form 
a part of , this alleged scraper, and are located directly beneath the rods 
and pipe. 

The decree must therefore be reversed, with directions to dismiss 
the bill for want of equity. 
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ASHLET et al. v. WEEKS-NUMAN CO. 
(Circuit Court of Appeals, Second Circuit January 12, 1915.) 

No. 117. 

1. Patents ®=15 — Designs — Subject-Matteb. 

Appearance Is tlie subject-matter of a design patent, and that la none 
the less patentable because a mechanlcal function is involved. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 13; Dec. Dig. 
®=>15.] 

2. Patents ®=28 — Designs — New Assembmng op Old Eléments. 

The fact that each separate élément in a patented design was old does 
not négative invention, which may réside in the manner in which they 
are assembled. 

[Ed. Note.— For other cases, sea Patents, Cent Dig. § 33; Dec. Dig. 

<S=>28.] 

3. Patents tS:=>328 — Validitt akd Inpbingemknt — Design fob Inkstand. 

The Ashley design patent. No. 42,077, for a design for an inkstand, 
held not anticipated, valid, and infringed. 

4. Patents <5=>252 — Infbinqement — Patent fob Design. 

Infringement of a design patent is not to be determined by a close com- 
parison of the two articles; but the test is whether the ordinary ob- 
server would purchase one, believing it to be the other. 

[Ed. Note.— For other cases, see Patents, Cent Dig. {§ 394-398; Dec 
Dig. <S=5252.] 

5. Patents <g=252 — Designs — Scopb. 

A patentée, having a design patent wlth a written spécification relatlng 
to an entirely new f orm of article, is entltled, not only to the exact de- 
sign shown in his drawlng, but also to protection against the maklng- and 
marketing of articles vrhich contain the dominant features of the design 
described In the spécification. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 394r-396; Dec. 
Dig. <S=>252.] 

6. Patents <S=>222 — Damages fob Infbinqement — Failube to Mabk Aeticle. 

The ovcner of a patent, who has not marked the thing patented as re- 
quired by statute, cannot recover damages for infringement, except on 
proof that défendant was duly notlfled of the Infringement and continued 
it after notice. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 352; Dec. Dig. 
<S=j222.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal f rom a decree entered in the Dis- 
trict Court of the United States for the Southern District of New 
York on April 17, 1914, sustaining design letters patent No. 42,077, 
granted January 9, 1912, to Frank M. Ashley for a design for an 
inkstand, finding that défendant had infringed said patent and award- 
ing an injunction and an accounting, with costs. 

On January 10, 1912, Frank M. Ashley granted, for an agreed royalty, to 
the Cushman & Denison Manufacturing Company, one of the complainants, 
the exclusive right and llcense to manufacture and sell throughout the entire 
United States and the territories thereof, during the full term of said let- 
ters patent, Inkstands made in accordance with said design letters patent. 

^=3For otber cases see same topic & KBT-NUMBER in ail Key-Numbered DlgesU & Inâezes 
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Frank M. Ashley Is, and ever sînce the issue of the patent bas been, the 
owuer of the patent in suit. 

The complainants allège tliat the défendant is, within the county and sUite 
of New York, and without license from complainants, unlawfully engaged in 
making, constructing, using, or vending to others to be used, inkstands made 
accordîMg to the said design letters patent. The défendant dénies the validity 
of the patent and infringement. 

Charles C. Gill, of New York City, for appellant. 
Albert T. Scharps, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The patent in suit in the spécification 
States that the essence of the invention résides in the gênerai form and 
relative proportions of the base and cover which présents to the eye an 
appearance of a low, comparatively wide construction, having a very 
neat and artistic effect. The claim is for "the omamental design for 
an inkstand as shown and described." 

The drawing as explained in the spécification is as follows : 

"A indicates the body portion of the 
inkstand containing the réservoir for 
the ink. This body portion is oï rec- 
tangular form and having a greater 
length than width and a considerably 
less helght than width. A thin cover 
B is provided, which is of less length 
than body portion A, and is disposed 
adjacent one edge of the body, so as to 
expose a portion of the top of the body 
portion when the cover is in a position 
to close the réservoir. Raised curved 
portions B' may be provided on the 
cover forming recesses C — C to serve 
as a pen rack," 

The defendant's patent is design patent No. 41,846, issued on Oc- 
tober, 17, 1911. It contains no written description of the invention, 
but merely states that référence is had to the accompanying drawing, 
in which is presented a perspective view of an inkstand embodying his 
design. His claim is for "the ornamental design for an inkstand as 
shown." The accompanying drawing, which f orms a part of the spéc- 
ification, is hère reproduced: 

The spécifications for the above 
patent are simply a référence to 
the drawing of the patent showing 
the inkstand in perspective. 

The first question to be consid- 
ered is as to the validity of the 
Ashley patent. The défendant dé- 
nies its validity on several grounds : 
1. That it does not constitute a 
new, original, and ornamental de- 
sign, as required by law, as the 
proper subject for a design patent, but is for a mechanical function 
and apparatus, which, if patentable at ail, should hâve been patented 
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by a mechanical patent, or by a patent for a machine or apparatus, as 
distinguished from a patent for an ornamental design. 

2. That in view of the state of the art at and prior to the time of 
the alleged invention the subject-matter of the patent is not legally 
patentable matter, invention, or discovery. 

[1] As respects the first objection, défendant calls attention to the 
fact that the exposure of the rear portion of the top of the body por- 
tion, when the cover of complainant's inkstand is in closed position, 
involves purely mechanical function. In the complainants' construc- 
tion, if the rear portion of the base were not exposed when the cover is 
in closed position, the cover would extend beyond the base when in open 
position, and this resuit the patentée did not wish to take place, and 
therefore made the cover so that it does not reach quite back to the rear 
edge of the base when in its open position. Défendant argues that the 
exposed portion of the top of the base, when the cover is in closed po- 
sition, does not and obviously could not form any part of an orna- 
mental or artistic design. The flat surface is merely a flat support 
for the rear portion of the cover when the cover is in open position. 

In reply to this contention of counsel we déclare that the subject- 
matter of a patent is not rendered unfit as a design patent by the 
mère fact that it is possible somewhere in its construction to dis- 
cover a mechanical function. A patentable design may consist of a 
new and ornamental shape given to an article of manufacture or of an 
ornamentation to be placed upon an article of old shape. The design 
law was intended to encourage the décorative arts, and therefore deals 
with the appearance, rather than the structure, uses, or functions, of 
the article. 30 Cyc. 827. In a design patent the appearance is the 
subject-matter of the patent, and the appearance is none the less pat- 
entable because a mechanical function is involved. The patentability 
of a design is determined by its appeal to the eyes, and not by the 
présence or absence of a mechanical function. 

[2] As respects the second objection, the défendant in its answer 
sets up 22 patents prior in date to the patent in suit, which it claims 
fuUy and clearly show and describe the invention or design of that 
patent, and hâve substantially the same arrangement, aggregation, or 
combination of parts, and produce the same function and effect. But 
the court below stated that : 

"There is nothlng In the prior art which approaches at ail near to the pat- 
ent, even If it be given the widest scope which words permit." 

We shall not enter into a detailed comparison of the patent in suit 
with the prior patents, but content ourselves with saying that we fuUy 
concur with the court below in its opinion that there is nothing in the 
prior art which impairs the validity of the Ashley patent. It is appar- 
ent that "the gênerai form and relative proportions of the base and 
cover, which présent to the eye an appearance of a low comparatively 
wide, construction," were new; nothing like them being disclosed in 
the prior patents. It may be that sliding covers were old, and that low, 
broad flat bases were not new, and yet the design of an inkstand hav- 
ing thèse éléments may not be wanting in invention. 

"The principle, as applied to design patents, is nnassailable that whenever 
ingenuity is displayed in producing something new, which imparts to the eye 
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a pleaslng Impression, evén though It be the resnlt of unlting old forms and 
parts, such production Is a meritorioiis invention and entitled to protection." 
General G«slig;ht( Co. y. Matchless Mfg. Co. (0. G.) 129 Fed. 13T; Graff v. 
Webster, 195 Fed. 522, 115 C. C. A. 432. 

This court has before said, and now repeats, that the fact that each 
sépara te élément in a patented design was old does not négative inven- 
tion, which may réside in the manner in which they are assembled, 
since it is the design as a whole, and the impression it makes on the 
eye, which must be considered. 

[3, 4] As we hâve reached the conclusion that the patent in suit is 
valid, we are brought to inquire whether the défendant inf ringes. The 
appellant states the question of infringement is ordinarily to be deter- 
mined by a mère inspection of the complainant's and defendant's 
stands, and that the impression of substantial identity of appearance 
must exist, if infringement is to be found. In this the appellant is in 
error. It is not a proper test to place the two inkstands side by side, 
to détermine whether or not there are certain différences. On the 
contrary, the correct test is whether the ordinary observer, giving such 
attention as a purchaser usually gives, would purchase the defendant's 
inkstand believing it to be that of complainants' ; and in applying that 
test it is necessary to observe that the subject-matter relates to form 
and configuration of which no one had ever seen the like prior to the 
patent in suit. 

In Gorham v. White, 14 Wall. 511, 20 L. Ed. 731, the Suprême Court 
laid down the rule as follows : 

"The purpose of the law must be effected, If possible ; but plainly it cannot 
be if, while the général appearance of the design is preserved, minor différ- 
ences of détail in the manner in which the appearance is produced, observable 
by experts, but not noticed by ordinary observers, by those who buy and use, 
are suffioient to relieve an imitatiug design from condemnation as an infringe- 
ment. We hold, therefore, that if, in the eye of an ordinary observer, giving 
such attention as a purchaser usually gives, two designs are substantlally the 
same, if the resemblance is such as to deceive such an observer, inducing him 
to purchase one, supposing it to be the othèr, the first one patented is in- 
fringed by the other." 

Tested by this rule the défendant infringes. It is true that there are 
some différences between the design of the complainants and the de- 
sign of the défendant. But the différences are différences of détail and 
not of substance. The défendant has not made a Chinese copy of the 
complainants' inkstand, and yet it imparts to the mind the same gên- 
erai appearance, which would deceive an ordinary observer into buying 
one inkstand believing it to be the other. Both inkstands hâve: (1) 
A rectangular base ; (2) a base of greater length than width ; (3) a 
base of less height than width ; (4) a thin cover ; (5) a pen rack ; (6) 
the cover adjacent the front edge; (7) the cover having a length less 
than that of stand, thereby leaving a portion of the base exposed when 
the stand is closed; (8) a recess or pin tray on the cover. 

It is true that the exact dimensions found in the base in the com- 
plainants' inkstand are not found in the defendant's inkstand. It is 
also true that the exact configuration of the cover in the complainants' 
inkstand is not présent in the inkstand of the défendant. It is also true 
that défendant makes its inkstand with a black composition cover only, 
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while the complainants make theirs both with a glass and a black com- 
position cover ; and il is true that défendant makes a circular pin tray 
instead of a rectangular one, and forms its pen rack by a groove in the 
cover, as distinguished f rom the pen rack formed by the raised portions 
of the complainants' inkstand. 

We do not think, however, that the complainants' claim is to be re- 
stricted to a cover with a round pin tray, instead of an oblong one, or 
to one with racks for one pen, instead of two ; and so far as any différ- 
ence exists in the material used in the covers, it is to be observed that 
the gênerai rule is, subject, it may be, to possible exceptions, that a de- 
sign is independent of the material of which the article of manufac- 
ture is composed. The other trifling différences which exist between the 
two patents and to which we hâve called attention cannot suffice to 
relieve défendant f rom the charge of inf ringement. There is nothing in 
thèse minor différences which rises to the dignity of invention. The 
essence of the complainants' patent, as already indicated, consists in 
the form and configuration, and the relative proportions of parts in the 
defendant's inkstand so nearly resemble that of the complainants' that 
an ordinary buyer, having seen the latter, would be very likely to mis- 
take the defendant's inkstand for it, when seen in a similar environ- 
ment. 

[5] In Dobson v. Dornan, 118 U. S. 10, 6 Sup. Ct. 946, 30 L. Ed. 63, 
the Suprême Court held that a design patent is not void because of 
its failure to contain a written description ; and in Ashley v. Tatum, 
186 Fed. 339, 108 C. C. A. 539 (1911), which was a design patent for 
an inkstand, and which was without any written description, we held 
that, in the absence of a written spécification, the patentée is limited 
to substantially the précise article shown in the drawing of the patent. 
But in the case of the patent in suit there is no absence of a written 
spécification, and the patentée is not limited to the précise article shown 
in the drawing. We therefore hâve felt justified in construing the 
patent in suit in the manner above stated. The patentée having a pat- 
ent with written spécifications relating to an entirely new form of ink- 
stand, he is entitled, not only to the exact design shown in his drawing 
of the patent, but also to the protection of the court against the making 
and marketing of inkstands which contain the dominant features of the 
design described in the spécification. 

The application for complainant's patent was filed September 28, 

1909. The application for defendant's patent was filed November 5, 

1910, and defendant's patent was not granted until October 17, 1911, 
and complainants' patent was not granted until January 9, 1912. The 
two applications were copending in the Patent Office at the same time. 
But the failure of the Patent Office to déclare an interférence between 
copending applications is of little, if any, evidential force on the ques- 
tion whether the device of one is an infringement of the other. Her- 
man v. Youngstown Car Mfg. Co., 191 Fed. 579, 584, 585, 112 C. C. 
A. 185 (1911). It is well understood that the Patent Office is not par- 
ticularly concemed with the question of infringement. 

[6] This brings us to consider the relief to which the complainant is 
entitled. The court below awarded a perpétuai injunction. It also di- 
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rected that plaîntiffs recover of défendant the profits, gains and ad- 
vantages which défendant has derived, received, and made since the 
date of the issue of complainants' patent. The défendant, however, 
allèges that, as the complainants hâve not complied with section 4900 
of the United States Revised Statutes (U. S. Conip. St. 1913, § 9446), 
they are not entitled to an accounting, nor to the penalty of $250 im- 
posed by the statute. The provision referred to reads as f ollows : 

"It shall be the duty of ail patentées aud their assigns and légal représenta- 
tives, and of ail persons making or vendlng any patented article for or under 
tliem to give sufScient notice to the publie, that the same is patented ; either 
by fixing thereon the word 'patented' together vcith the day and year the pat- 
ent was granted ; or when, from the character of the article, this cannot be 
done, by fixing to it, or to the package wherein one or more of them is In- 
closed, a label contalning the like notice ; and in any suit of infringement, by 
the party failing so to mark, no damages shall be recovered by the plaintiff, 
except on proof that the défendant was duly notified of the infringement, and 
continued, after such notice, to make, use or vend the article so patented." 

And chapter 105 of the act of February 4, 1887 (24 Stat. 387 [U. S. 
Comp, St. 1913, §§ 9476, 9477]) provides that it is unlawful for any 
person other than the owner of the patent, without the license of the 
owner, to apply the design secured by the patent, or any colorable imi- 
tation thereof, to any article of manufacture for the purpose of sale, 
etc., "knowing that the same hâve been so applied." It then provides 
that any person violating the provisions of the section shall be liable 
in the amount of $250. It appears from the évidence that complainant, 
pending the action of the Patent Office, marked his inkstand "Patent 
applied for." This marking was not in strict accordance vi^ith the lan- 
guage of section 4900 of the Revised Statutes. 

The meaning of the statute is clear. A patentée or the assignée, who 
has not complied with the statute by marking the thing patented as the 
statute requires, cannot recover damages, except on proof that the de- 
fendant was duly notified of the infringement, and continued, after 
such notice, to make, use, or vend the article so patented. Dunlap v. 
Schofield, 152 U. S. 244, 247, 14 Sup. Ct. 576, 38 L. Ed. 426 (1894). 
There is no évidence which shows or tends to show actual or construc- 
tive notice to défendant prior to the filing of the bill of complaint. 
But the filing of the bill afïords notice to défendant of the complain- 
ants' rights under the patent in suit, and the complainants are there- 
fore entitled only to damages subséquent to the filing of the bill of 
complaint. If there has been no infringement since the bill was filed, 
then there are no damages to be recovered. The complainant is enti- 
tled as a matter of course to any profits, gains, and advantages which 
the défendant has derived, received, and made since the date of the is- 
sue of the complainants' design patent No. 42,077 by reason of its in- 
fringement. 

In what has been said thus far in this opinion concerning the defend- 
ant's infringing inkstand, we hâve had under considération defendant's 
design patent No. 41,846, the drawing of which appeared at the begin- 
ning of the opinion. So far as defendant's design patent No. 43,321 is 
concerned, not much need be said. The spécification for the patent is, 
as we hâve seen was the case with the defendant's first patent, siniply a 
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référence to the drawings showing the inkstand in perspective. The 
drawing showing a top view of the inkstand is hère reproduced : 

It is a double inkstand, and will 
not be mistaken for the patent in 
suit, which is a single inkstand. It 
is évident that design patent No. 
43,321 does not infringe design 
patent No. 42,077. 

We think that the decree of the 
court below should be affirmed, in 
so far as it holds that complain- 
ants' design patent No. 42,077 is 
valid and has been inf ringed by de- 
fendant, and that a perpétuai in- 
junction should issue, and that plaintiffs recover the profits, gains, and 
advantages which the défendant has derived, received, and made since 
the date of the issue of the aforesaid design patent No. 42,077 by rea- 
son of its inf ringement. But the decree should be modified, so as to re- 
strict the damages which the plaintiflfs recover to the time subséquent 
to the filing of the bill. 

It is so ordered. 




DKAKE V. HALIi. 

(Circuit Court of Appeals, Seventh Circuit. November 2, 1914. Rehearing 
Denied January 15, 1915.) 

No. 2110. 

1. Patents i®=>192 — Joint Patents — Title and Rights or Joint Ownebs. 

The granting of a patent to two persons vests eacli with an undivlded 
half interest creating the relation of cotenants between them, so that 
each becomes entitled to use the Invention without accounting to the 
other. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 269; Dec. Dlg. 
<S=»192.] 

2. Paetnership iS=20 — Patents <©=>192 — Title oj Joint Ownebs — Contbact. 

On dissolution of a partnership, ail of the property was conveyed to the 
succeeding partner except a patent, issued to the two partners jointly and 
under which they had been manufaeturing, which was declared to remain 
partnership property. The succeeding partner was glven the exclusive 
use and control of the patent for one year for which he was to pay the 
other party a royalty on ail articles made thereunder. Held, that such 
agreement did not constitute a partnership, but that the ownership of the 
patent remained as before, vested in the parties as tenants in common. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 6, 7; Dec. 
Dig. <©=»20 ; Patents, Cent. Dig. i 269 ; Dec. Dig. <@=>192.] 

3. Pabtneeship <s=>5 — What Constitutes — Communitt of Interest in 

Profits. 

To constitute a partnership there must be a community o( interest in 
the profits of the business. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 15, 16; Dec. 
Dig. <S=»5. 

For other définitions, see Words and Phrases, First and Second Séries, 
Partnership.] 

^essFor otber cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes ' 
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Appeal from the District Court of the United States for the Northern 
Division of the Southern District of Illinois ; J. Otis Humphrey, Judge. 

Suit in equity by Edward E. Hall against Harry J. Drake. Decree 
for complainant, and défendant appeals. Reversed. 

The appellee, Hall, is complainant in a bill filed against the appellant 
Drake for an accounting and other relief arising out of the appellant's 
use of letters patent No. 906,396 — issued to both parties to the suit as 
individual patentées — ^alleged to constitute "a copartnership asset and 
copartnership property" by agreement of such parties. Upon final 
hearing of the issues, the decree of the District Court grants the relief 
sought, together with dissolution of the alleged copartnership therein 
and direction for public sale of the letters patent. 

John C. Lawyer, of Macomb, 111., for appellant. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge. [ 1 ] The decree presented by this appeal 
awards accounting and other relief against the appellant for his use of 
letters patent (U. S. No. 906,396), issued December 8, 1908, in favor 
of both parties to the suit as joint patentées, Under such grant the 
rule is elementary that each of thèse patentées was vested with an un- 
divided half interest therein, creating the relation between them of co- 
tenants for ail benefits of the grant, so that each became entitled to use 
thereof without accountability to the other cotenant. No relation of 
copartnership is involved in such ownership, and whatever may hâve 
been the theory of ownership upon which the appellee's bill for équita- 
ble relief was framed and filed, the decree plainly proceeds and rests 
its rulings upon this proposition : That the évidence establishes con- 
version by the parties of their patent ownership from the relation of 
cotenancy fixed by the grant to that of copartnership therein. 

[2] Undoubtedly the patentées may by agreement thus change the 
nature of their ownership and use of the patent into a copartnership 
business, and proof of such arrangement would f urnish support for the 
decree. In another view, it may be that proof of their agreement or 
conduct as copartners in the manufacture and sale of goods under the 
patent, would authorize relief between the parties for an accounting of 
profits and losses arising in such business. Without proof, however, 
of one or both of thèse conditions in the appellant's use of the patent, 
as charged in the bill, no accountability arises, and the issue is thus nar- 
rowed to such inf erence of f act as may be derived from the évidence. 

The essential f acts are undisputed, in substance as f oUows : Appel- 
lant and appellee were copartners in business in and from 1906, up to 
February 22, 1911, engaged in the manufacture of tanks and troughs 
of various kinds "along the line of sheet métal goods," under the narae 
of Illinois Sheet Métal Works. In 1908 an "improvement in stock 
troughs" was devised and they made application as joint inventors for 
a patent, which was granted and constitutes the patent in controversy, 
the expense thereof being paid out of copartnership funds. Thereafter 
thèse patented stock troughs were manufactured and sold in the course 
of the business, no express agreement appearing in référence thereto 
prior to dissolution. On February 22, 1911, their copartnership was dis- 
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solved, the appellee retiring from the business, under two contempo- 
raneous written agreements, in substance as f oUows : 

(1) A dissolution agreement providing (in the usual form) for sale 
to and purchase by the appellant of the property and business and as- 
sumption of liabilities, for a considération named, together with 
thèse provisions in référence to the patent: 

"It Is mutually understood that In thls sale, the patent for stock troughs, 
No. 906,396, is not Included, but that said patent Is sttU owned by the 
parties hereto as copartners, but not to be used In the business of the party 
of the flrst part [ai)pellant] as partnership property, but under lease to be 
executed between the parties hereto, separate and distinct from thls contract" 

Also, that : 

"Thls agreement Is a complète and final completion of sald copartnershlp 
business cxcept as to said patent." 

(2) An instrument reciting that "the parties hereto are the owners of 
patent No. 906,396"; that the appellant, having purchased the appel- 
îee's interest in the copartnership business, "desires to manufacture 
and handle said patent" ; that it is agreed that the appellant "shall hâve 
the exclusive use and control of said patent" for one year, and the right 
to like exclusive use and control "for an additional ten years" there- 
after, at his option, upon giving notice in writing of "his acceptance of 
said option," at least 90 days prior to February 22, 1912; and that he 
is to pay the appellee for "said exclusive use and control" five cents 
"on each and every article sold during said time" under the patent, in 
monthly payments as stated. It further provides for keeping account 
of sales thereunder, inspection of books and arbitration in case of dis- 
pute; that the appellee grants "his good will in said patent" and "will 
use what influence he has to increase" sales, but is not required "to de- 
vote any of his time to said purpose" ; that the appellee will not sell his 
interest in the patent to any other person ; but that if either party de- 
sires to sell his interest after termination of the agreement the other 
party shall hâve "the first option to buy the same" ; and that the appel- 
lant may "permit other persons to manufacture said stock troughs, but 
shall be personally liable" for payment of five cents for each trough so 
made and sold. A supplemental agreement of March 13, 1911, is in 
évidence, but does not bear upon the controversy. 

The appellant performed the agreement for exclusive use of the pat- 
ent throughout the year and no complaint is made in respect thereof ; 
but he failed or refused to exercise the option for extension of the 
term, and thereafter manufactured and sold stock troughs, within the 
patent, refusing to account therefor or pay the appellee any compensa- 
tion for such use of the patent. Both bill and decree predicate liability 
upon this use on and after February 22, 1912, without other agree- 
ment in respect thereof than above recited. 

From thèse facts — and as well from their testimony throughout — it 
may rightly be inferred that neither party was advised, at any of the 
above dates, that their interest under the patent grant was that of co- 
tenants, but it is unmistakable that there was no agreement, express or 
implied, to vest their respective titles under such grant in the pre-exist- 
îng copartnership between them, nor to change their relation as pat- 
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entées otherwise than by way of acquiescence or license for use of the 
patent in the copartnership business during the continuance of their 
copartnership relation in such business. We are of opinion, therefore, 
that support for the deçree cannot arise out of their transactions prior 
to the dissolution agreements of February 22, 1911, and that the conten- 
tions on the part of appellee founded thereon niust be overruled, so 
that solution of the controversy must rest exclusively on the terms of 
their dual written agreements of that date (above recited), read as an 
entirety. 

The contention thereupon for copartnership relation in ownership or 
use of the patent, on and after February 22, 1912 (when the contempo- 
raneous license agreement expired by limitation), we understand to be 
predicated on the provision of the dissolution agreement which reads : 

"That said patent Is still owned by the parties hereto as copartners, but 
not to be used in the business" of appellant "as partnersliip property, but 
under lease to be executed between the parties." 

From this context in which the term "copartners" is used, we believe 
it plainly appears, not only that such term was not employée! advisedly, 
but that it was neither understood nor intended thereby to change their 
légal relation as joint patentées, either in use or ownership, from co- 
tenancy to that of copartnership. In any view, however, of their sup- 
positions, either of pre-existing relationship as patentées, or of the 
meaning and effect of an undertaking to become copartners therein, 
the agreements relied upon are without force to create copartnership 
relation in ownership or use of the patent. 

[3] The distinctions between co-ownership of property and copart- 
nership relation therein, and that mère joint ownership and control of 
property does not constitute relationship as copartners therein, are well 
settled. Lindley on Partnership (2d Am. Ed.) § 6, c. 1. It is of the 
essence of copartnership relation that an agreement appear, express or 
implied, for sharing the profits of a business. 

"The requisites of a partnership are that the parties must hâve joined to- 
gether to carry on a trade or adventure for their common beneflt, eaeti 
contributlng property or services, and having a community of interest in the 
profits." Ward v. Thompson, 22 How. 330, 334, 16 h. Ed. 249; Meehan v. 
Valentlne, 145 U. S. 611, 618, 12 Sup. Ct 972, 36 L. Ed. 835. 

Without proof of such import in the agreement or conduct of thèse 
parties the contention of copartnership relation between them thus be- 
came untenable. 

The "lease" referred to in the above-mentioned clause of the dissolu- 
tion provisions (and executed accordingly) grants the appellant "ex- 
clusive use and control of said patent," for the term stated, with no 
other requirement than accounting for the number of stock troughs 
made and sold thereunder and payment to the appellee of prescribed 
royalties, and thus contains no provision applicable to or consistent with 
copartnership therein. While the appellant's co-ownership authorized 
free use of the patent in his business, exclusive right of use could 
only be obtained through appellee's grant thereof. Examination of 
the primary dissolution agreement likewise discloses no provision 
either applicable to or consistent with copartnership relation (through 
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community of profits) between the parties in ownership or use of the 
patent. 

The decree of the District Court, therefore, is unsupported by évi- 
dence, and it is reversed accordingly, with direction to dismiss the 
appellee's bill for want of equity. 



CENTRAL BRASS & STAMPING CO. v. STUBBR et al. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1915.) 

No. 2120. 

1. Patents ©=3192 — Suit foe Infbingement — Title to Sustain. 

Défendants and anottier, who were joint owners ofi a patent, entered 
into a contract by which défendants were given the exclusive riglit to 
manufacture tlie patented article, paying a royalty ta the other party, 
who was the inventer and who was to hâve charge of the sales. It was 
provided that défendants should not authorlze the manufacture by any 
person not named in the contract without the consent of the other party, 
who was given the right, in case défendants did not manufacture sufB- 
cient to supply the demand, to himself take over the exclusive manu- 
facture, which rlght he exercised and afterward assigned his Interest in 
the patent to complainant corporation. The contract contained no provi- 
sion as to use of the patented article. Held, that it did not divest de- 
fendants of their interest in the patent, and that the assignment to com- 
plainant gave it no standing to maintain a suit for infringement against 
défendant. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 269; Dec. Dig. 
<®=»192.] 

2. AssiGNMENTs <s=>19 — Executokt Personal Conteacts. 

A contract which involves a relation of Personal confidence is not as- 
signable. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 28-31 ; Dec. 
Dig. ®=>19.] 

3. Assignments <S=-19 — Contbacts — Asbignabœlity. 

An executory Personal contract is not made assignable by the use of the 
terms "assigns" and "heirs." 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 28-31 ; Dec. 
Dig. 0=19.] 

4. Patents iS=»192 — Joint Owners — Title and Eights. 

The owner of an undivided interest in a patent cannot maintain a suit 
to restrain another part owner from manufacturing thereunder or from 
authorlzing others to do so. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 269; Dec. Dig. 
©=>192.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois; J. Otis Humphrey, 
Judge. 

Suit in equity by the Central Brass & Stamping Company against 
Joseph Stuber and Henry C. Kuck. Decree for défendants, and com- 
plainant appeals. AfHrmed. 

W. V. Teflft and John M. Elliott, both of Peoria, 111., for appellant. 
D. W. Evans, of Peoria, 111., for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

®=jFor other cases see same topic & KBY-NUMBBR In ail Key-Numhered Digests & Indexes 
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KOHIvSAAT, Circuit Judge. The aniended bill in this case was 
filed by appellant to restrain infringement by appellees of patent No. 
946,703, issued to L. R. Nelson and appellant on January 18, 1910, 
for a hose connector, etc. The District Court decreed that appellant 
by reason of the state of the title to the patent was without standing 
to maintain the bill and that the cause be dismissed for want of equity. 

Appellant's title was acquired in the following manner: The pat- 
ent as above stated was issued to one L. R. Nelson and to appellees, 
Nelson taking a one half interest, and appellees the remaining half 
by assignment before issue. By contract, dated November 13, 1909, 
between the parties, it was agreed that appellees should hâve the ex- 
clusive right to manufacture the connector in question during the 
life of the patent, with the proviso: 

"That either or both of the said parties of the first part, their helrs or 
assigns, shall not make any arrangements which wlll enable any other party, 
not mentioned by Dame In thls contract, to manufacture any of the above 
articles so as to permit compétition In the manufacture of the sald articles 
without the consent of the sald party of the second part" (Nelson). 

By said contract, certain royalties were to be paid to Nelson, who 
was given charge of the sale of the manufactured articles and the 
approval thereof, and appellees were to fix selling priées so long as 
tliey were acting as exclusive manufacturers. By clause 6 of the 
contract it was provided that, in case of failure of appellees to pay 
the agreed royalties or to manufacture the articles in question in such 
quantity and manner as to supply the demand created by Nelson or 
otherwise, then Nelson should hâve the exclusive right to manufacture 
said articles upon certain conditions named. Clause 7 provided that 
if Nelson should "dévote his time to the gênerai interest" of appellees, 
including the sale and approval of the goods made under the contract 
as appellees might direct, then appellees would pay him (Nelson) a 
weekly sum of not less than $15, exclusive of royalties, "the party 
of the second part (Nelson) to receive pay for only such time as he 
may give under the directions of the said parties of the first part" 
(appellees). In accordance with the terms of said coqtract, Nelson, 
claiming that appelleee had failed to comply with the ternis thereof, 
took over the exclusive manufacture of said articles and proceeded 
to manufacture the same. Afterwards Nelson organized the appel- 
lant corporation, to which, on August 28, 1912, he assigned ail of 
his right, title, and interest in and to said contract and ail his claims, 
demands, and rights of action against appellees growing out of said 
contract, with the right to sue for the same; Nelson having previ- 
ously and on June 1, 1911, assigned to appellant ail his interest in 
and to said patent, which he described as being an "undivided one- 
half interest therein." This was the condition of the appellant's title 
at the time this suit was instituted, viz., August 31, 1912. 

It is appellees' contention: (1) That no rights passed to appellant 
by virtue of the assignment to it of said contract; and (2) that appel- 
lees, being owner of a one half interest in said patent, appellant, the 
owner of the other half, had no right of action against them. 

[1, Z] For support of the first proposition, it is urged that the 
contract of November 13, 1909, was of such a nature that it was not 



CENTRAL BBAS8 & 8TAMPINQ CO. V. STUBER 911 

within Nelson's power to transfer it. By the contract itself Nelson 
was prohibited from making any arrangements which would enable 
any other party, not named in the contract, to manufacture any of the 
enumerated articles so as to permit compétition without consent. By 
the élection of Nelson to take over appellees' right of exclusive man- 
ufacture, appellees were placed substantially in the shoes of Nelson, 
as at first arranged ; the circumstances of the parties being reversed. 
The contract further required that Nelson should work for the inter- 
ests of appellees, for which he was to be paid a salary. Nelson being 
the patentée and thoroughly advised as to the merits of the patented 
device, and also being so solicitous of its success as to take advantage 
of the provision of the contract in that respect, might well hâve been 
considered by the appellees as best equipped to push the device upon 
the market and make the investment remunerative. They were en- 
titled to his personal efforts in that behalf. As is said in Arkansas 
Smelting Company v. Belden Mining Company, 127 U. S. 387, 8 Sup. 
Ct. 1309, 32 L. Ed. 246: 

"Every one has a right to sélect and détermine wlth whom he wiU con- 
tract, and cannot hâve another person thrust upon him without his consent." 

And again: 

"The rule upon thls subject, as applicable to the case at bar, Is well ex- 
pressed in a récent English treatlse. 'Rlghts arislng out of contract cannot 
be transferred if they are coupled wlth llabilities, or If they Invol've a 
relation of Personal confidence such that the party whose agreement con- 
ferred those rights must hâve intended them to be exerclsed only by him 
in whom he actually conflded.' PoUock on Contracts (4th Ed.) 425)." 

[3] It will be noted that the contract gives the right to manufacture, 
and to sell. It nowhere conveys exclusive use. Nor can the right 
to exclusive use be implied from the facts of the case. It does use 
the terms "assigns" and "heirs," but, as was said by the court in 
Wooster v. Crâne, etc., 73 N. J. Eq. 22, 66 Atl. 1093, the contract 
was not made assignable by the use of those terms as to its unexecuted 
subject-matter, if in fact it was a personal contract. If it be con- 
tended that the contract worked a sale of the whole patent, or of 
appellees' interest therein, it is sufficient answer to say that the f all- 
ure to convey exclusive use, and the provisions of the contract, and 
especially that of clause 7 thereof dealing particularly with regard 
to Nelson's duties to appellees in the premises, clearly bring it within 
the rule as to nonassignability of a personal contract; and we there- 
fore concur in the décision of the District Court that appellant took 
no rights through the assignment. Waterman v. Mackenzie, 138 U. 
S. 253, 11 Sup. Ct. 334, 34 L. Ed. 923; Excelsior Wooden Pipe Co. 
v. Seattle, 117 Fed. 140, 55 C. C. A. 156; Pope Mfg. Co. v. Gormully 
Mfg. Co., 144 U. S. 224-251, 12 Sup. Ct. 632, 637, 641, 36 L. Ed. 
414, 419, 420, 423, We find no sufficient warrant in the évidence 
for holding that appellees at any time acquiesced in the attempt to 
assign. On the contrary, the record shows that they persistently re- 
fused to accept royalty from appellant, when and as soon as they were 
advised of the attempted assignment. 

[4] As owner of a one-half interest in the patent, appellant had 
no standing to restrain appellees from manufacturing under their 
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ownership of the other one-half thereof, or from authorizing others to 
do so. Blackledge v. Weir & Craig Mfg. Ce, 108 Fed. 71, 47 C. C. 
A. 212; Drake v. Hall, 220 Fed. 905, 136 C. C. A. 471, decided by 
this court at the October session of the présent term. 

Some contention is made in appellant's brief to the effect that Nel- 
son was practically the owner of the appellant corporation, and that 
the assignment of the contract to appellant was not legally within the 
foregoing rule as to nonassignability of personal contracts. Such, 
however, is not the law. The transaction stands in the same situation 
as though appellant were a Etranger and entirely unconnected with 
Nelson. 

It therefore follows that appellant had no légal standing to institute 
or maintain the bill herein, and that such disability still exists, and the 
decree of the District Court must be, and is, affirmed. 



COLUMBIA METAL BOX CO. v. HALPEK. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 124. 

1. Patents iS=:>35 — Evidence oe Invention— Commebcial Succbss. 

The commercial success of an article Is not a test of patentable In- 
vention, although In a doubtful case that fact may lead the court to 
sustaln the patent 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec. Dig. 
<g=35. 

Dtllity, extent of use, and commercial success as évidence of invention, 
see note to Doig v. Morgan Mach. Co., 59 0. C. A. 620.] 

2. Patents ©=j21 — Invention — Substitution of One Matbeial fob Anotheb. 

The substitution of one well-known materlal for another, unaccom- 
panied by any actual advance in the art or genuine benefit to the public, 
does not amount to patentable invention. 

[Ed. Note. — For other cases, see Patenta Cent. Dig. § 23; Dec. Dig. 
©=»21.] 

3. Patents (©=328 — Validitt— Sheet Métal Junction Box. 

The Blackman patent. No. 963,352, for a sheet métal junction box 
for use la electric wiring, held void for lack of Invention in view of the 
prior art, whlch included a cast iron box having the same form of con- 
struction as that claimed as new in the patent. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a decree entered on June 
11, 1914, in the District Court of the United States for the Southern 
District of New York, dismissing the bill of complaint in a suit brought 
in equity to restrain an infringement of United States letters patent 
No. 963,352 and to obtain an accounting for profits and to recover 
damages. 

The complainant, the Columbia Métal Box Company, is a corporation or- 
ganized and existing under the laws of the state of New York and having 
its principal office in the city and State of New ïork, and is engagea in the 
manufacture and sale of sheet métal junction boxes. 

€=:9F0'r otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Samuel M. Halper trades under the name of the Star Métal Box Company, 
and has an established place of business in the Southern district of New York. 

United States letters patent No. 963,352 were granted on July 5, 1910, to 
Albert E. Blackman, of Mt. Vernon, N. Y., for sheet métal junction boxes. 
The entire right, title, and interest in this patent the said Blackman assigned, 
sold, and set over to the complainant, the Columbia Métal Box Company, on 
May 31, 1912. The usual défenses to a suit for infringement are set up in 
the answer, but the défense mainly relied upon the lack of patentable inven- 
tion over the prior art. 

The case was twice heard in the court below. On the flrst hearing the 
court sustained the patent. A rehearing was asked on the ground of newly 
discovered évidence, and such rehearing was granted. The newly discovered 
évidence consisted in substance of a cast métal box known as the General 
Electric box which is alleged to bave been made and sold by the General Elec- 
tric Company long prior to the date of the complainant's invention. After 
the rehearing, the court, in view of the added évidence, changed its opinion 
and held the patent invalid. 

Newell & Neal, of New York City, for appellant. 
Otto Munk, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
patent in suit is for a sheet métal junction box used in the electric 
wiring art. In the installation of electric wiring for lighting and other 
purposes there is located at the junction between the main Une and the 
local circuit a fuse plug and a cut-out switch, so that any damage to 
the local line will not interfère with the main line, and the local line 
can be eut out when désir éd. The fuse plug and cut-out switch are 
mounted on an insulating slab and inclosed in a junction box, The 
purpose of a junction box, as shown by the testimony, is to provide 
a suitable compartment to contain différent fuses and switches neces- 
sary for use in an electric wiring installation. It is also used as a 
metallic connector between the conduits on an electrical installation, 
and may at some time carry current in case one of the wires of an 
electrical installation should come in contact with the conduit in which 
it is installed. At the présent time thèse junction boxes, formerly 
made of wood and of cast iron, are nearly ail made of sheet métal. 
For use within the walls of a building the box should be fireproof, 
and for use in exposed places it should protect its contents from rain, 
dust, and other foreign material. The boxes are usually provided 
with a hinged cover, so as to give easy access to the interior of the box 
for operating the switch and renewing the fuse when required. Up 
to the time of the invention of the patent in suit the type of junction 
box nearly in universal use was made of sheet métal, the body hav- 
ing a cover hinged thereto by means of ordinary door hinges riveted 
thereon. This box is known in the trade as the butt hinge type of 
box, and it came into use about 1906, gradually displacing the old 
wooden boxes and cast iron boxes previously used. It was as an 
improvement upon this sheet métal butt hinge box that the patent in 
suit was made. 

The patent in suit was granted to Albert E. Blackman. In his spéci- 
fication Blackman states his claim as foUows: 

"A sheet métal box, composed of a single sheet of métal folded up on four 
»ides to form the walls of the box, and provided with intégral portions ot 

220 F.— 58 
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each slde extendlng beyoria the adjacent wall to form a support for a pivotai 
connection, a cover for the box formed o( a single blank of sheet métal hav- 
Ing Its edges folded to fit the box and provlded at opposite sldes wlth inté- 
gral extensions outside of the adjacent wall of said box and fastened to the 
intégral extensions from said box by a pivotai connection, the turnedover 
edge of one end of said cover which is adjacent the pivotai connection to the 
body of the box being located Inslde of the intégral extensions from the main 
portion of the box, but overlapping the end wall of said box and free from 
contact therewith." 

In his spécification Blackman déclares that his object was to sim- 
plify the construction of sheet métal boxes. lie states that : 

"In métal boxes for use as switch boxes or cut-out boxes, cheapness of 
construction is a materlal factor, and one of the comparatively expensive 
parts of the cost of assembling such a box Is the pivot connection between the 
cover and the main body of the box. By my construction I hâve dispensed 
with the necessity of any separate pivot connections such as are usually em- 
ployed, thereby redueing the cost of the box, and bave attained other advan- 
tages." 

The testimony shows that in the matter of cost the patent in suit 
saved from two to ten cents a box, depending on the size of the box, 
or an average of five cents per box over the butt hinge type. The 
importance of this saving is realized when one understands that thou- 
sands of thèse boxes are made and sold every day; the complainant 
alone selling on an average of from 500 to 1,000 per day. 

[1] Some 500 of the complainant's junction boxes are installed 
along the Blackwell Island Bridge at Fifty-Ninth street in New York 
City to protect the switches and fuses of the différent electric lights 
on that bridge. That complainant's box has been a commercial suc- 
cess must be acknowledged. But the commercial success of an arti- 
cle is not a test of patentability, although in a doubtful case that fact 
might lead the court to sustain the patent. In Smith v. Goodyear 
Dental Vulcanite Co., 93 U. S. 486, 495 (23 L. Ed. 952 [1876]), the 
Suprême Court, speaking to this point, said: 

"We do not say the single fact that a device has gone into gênerai use, and 
has displaced other devices which hâve previously been employed for analogous 
uses, establishes in ail cases that the later device involves a patentable in- 
vention. It may, however, always be considered; and, when the other facts 
in the case leave the question in doubt, it is sufflcient to turn the scale." 

In Magowan v. New York Belting Co., 141 U. S. 332, 343, 12 Sup. 
Ct. 71, 35 Iv. Ed. '781 (1891), the fact was remarked, and evidently 
had much weight, that the patented product went at once into such an 
extensive public use, as almost to supersede products made for a like 
purpose under other methods. That fact was regarded as pregnant 
évidence of its novelty, value, and usefulness. And this success was 
attained, although the new product was put upon the market at a 
price from 15 to 20 per cent, higher than the older products, notwith- 
standing it cost 10 per cent, less to produce it. 

The question which the trial court considered was whether the 
adaptation of a form of hinged cover not whoUy unknown to the 
peculiar requirements of the new art of electric wiring constituted in- 
vention. At the first hearing the court stated that it did not appear that 
the form of hinging shown by the patented device had ever bef ore been 
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used for the purpose sought by the inventer. And it concluded that 
the method of hinging used produced a tight cover without the use of 
the strap or butt hinges. While thinking this a small thing, the court 
declared it useful and désirable, a novel and meritorious device, and 
sustained the patent. On rehearing, after the introduction in évi- 
dence of the General Electric cast métal box, the trial court reached 
the conclusion that the very form of cover which the patentée of the 
patent in suit claimed as new had been used for electric wiring pur- 
poses before the earliest invention date claimed by complainant. 

[2] The earliest date of invention claimed by the patentée of the 
patent in suit is March, 1908, and the évidence shows that early in 
1907 the General Electric Company manufactured the General Electric 
box. The General Electric box was made of cast iron, while the 
box of the patent in suit is made of sheet iron. It may be conceded 
a junction box made of sheet métal has an advantage over the box 
of the General Electric Company in lightness, strength, and cheapness. 
But thèse advantages are due solely to the inhérent qualities of the 
material employed. And in Drake Castle Pressed Steel Lug Co. v. 
Brownell & Co., 123 Fed. 86, 59 C. C. A. 216, the Circuit Court of 
Appeals for the Sixth Circuit declared: 

"The substitution of steel or wrought iron for cast Iron as the material from 
which a structure is made does net constitute patentable Invention, although 
such change of material also Involves a change In the method of construction 
and in form; the new article being stamped or swaged from a single sheet of 
métal. When made It performs the same functlon in substantlally the same 
way; its only advantage over the old structure being attributable to the inhér- 
ent qualities of the material used." 

And we hâve held in a number of cases that the substitution of one 
well-known material for another does not necessarily amount to pat- 
entable invention. See American Acétylène Burner Co. v. Kirch- 
berger, 142 Fed. 745, 74 C. C. A. 77, affirmed in 147 Fed. 253, 77 
C. C. A. 392; New York Belting & Packing Co., Ltd., v. Sierer, 158 
Fed. 819, 86 C. C. A. 79. 

Whether the substitution of one material for another amounts to 
patentable invention dépends upon circumstances, and the rule gov- 
erning the subject was well stated by Judge Coxe in Union Hardware 
Co. V. Selchow (C. C.) 112 Fed. 1006 (1901). It was there said: 

"Where the inventer has discovered new and unknown propertles residing 
In a given material, or that a long sought for resuit, which has baffled an army 
of skllled artisans, can be achieved by the change, in such cases the substitu- 
tion of one material for another may reach the plare of invr-nflon. But sub- 
stitution alone, unaccompanied by any actual advance In the art or genulne 
benefit to the public, has unlformly been held insufficient to support a pat- 
ent." 

In the above case, by the use of cheaper, lighter, and stronger métal, 
a skate was made cheaper, lighter, and stronger; but the skate op- 
erated after the change precisely as it did before, and the substitution 
of material was held not to amount to patentable invention. 

In George Frost Co. v. Cohn (C. C.) 112 Fed. 1009, decided at the 
same time as the Selchow Case, a rubber button was substituted for 
a métal button in a hose supporter. The efïect of the substitution was 
to transform a destructive and inoperative device into a highly suc- 
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cessful one. This was held to amount to patentable invention, and on 
appeal tlie décision below was affirmed by this court, which said: 

"When the substitution has accomplished a resuit which those skilled In 
the art had long and vainly sought to effeet, the évidence that It involved 
something beyond the slcill of the ealling is so persuasive that It generally ré- 
solves the inquiry In favor of patentable novelty." 

The subject has been before the Suprême Court of the United 
States. In Hotchkiss v. Greenwood, 11 How. 249, 13 L. Ed. 683 
(1850), the Suprême Court had under considération the substitution 
of a knob made of clay in a peculiar form for a knob of métal or 
wood. The question was whether this substitution amounted to pat- 
entable invention, and the court held that it could not be so regarded. 
The court, through Mr. Justice Nelson, said: 

"New it niay very well be that, by Connecting the clay or porcelain knob 
wlth the metalllc shank in this well-known mode, an article is produced bet- 
ter and cheaper than in the case of the metalllc or wood knob ; but this does 
not resuit froœ any nevv mechanical device or contrivance, but from the fact 
that the material of which the knob is composed happens to be better adapted 
to the purpose for which it is made. The Improvement consists iu the superi- 
ority of the material, and which is not new, over that previously employed In 
making the knob. But this, of itself, can never be the subject of a patent. 
No one will prétend that a machine, made, in whole or in part, of matorials 
better adapted to the purpose for which it Is used than the materials of which 
the old one is constructed, and for that reason better and cheaper, can be 
distinguished from the old one, or, in the sensé of the patent law, can entitle 
the manufacturer to a patent The différence is formai, and destitute of in- 
genuity or invention. It may afford évidence of judgment and skill in the 
sélection and adaptation of the materials in the manufacture of the instru- 
ment for the purposes Intended, but nothing more." 

And in Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 486, 495, 
2Z L. Ed. 952 (1876), the Suprême Court held that the substitution 
of hard rubber in lieu of the materials previously used for a plate for 
holding artificial teeth, or such teeth and gums, was a superior prod- 
uct, having capabilities and performing functions which difïered from 
anything which preceded it, and which could not be ascribed to mère 
mechanical skill, but was to be justly regarded as the resuit of in- 
ventive effort, and as making the manufacture of which they are at- 
tributes a novel thing in kind, and consequently patentable as such. 

In Brown v. District of Columbia, 130 U. S. 88, 9 Sup. Ct. 437, 
32 L. Ed. 863 (1888), the Suprême Court held that the substitution 
of blocks of wood of a given shape for blocks of stone of the same 
shape in the construction of a pavement neither involved a new mode 
of construction, nor developed anything substantially new in the re- 
sulting pavement, and was therefore not patentable as an invention. 
And in the same case a patent for an improved mode of cutting blocks 
for Street pavements was held void, because the thing patented re- 
quired only mechanical skill and involved no invention. 

But enough has been said to show that if complainant had been 
the first to substitute sheet métal for cast iron or wood, and as a con- 
seqtience had made a box which was cheaper and more durable than 
the boxes which were previously constructed, he would not on that 
account alone be entitled to maintain the patent. 

[3] It is claimed, however, on behalf of the patentée, that when a 
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new method of manufacture is involved in the use of the new ma- 
terial, invention should be held to exist if the new method of manu- 
facture involved in the use of the new material would not occur to 
the ordinary mechanic. And such is undoubtedly the law. The diffi- 
culty with the complainant's case is that the court is not satisfied that 
the new method of manufacture is one which would not bave occurred 
to an ordinary mechanic. We think that a compétent mechanic, with 
the General Electric box before him, could by mechanical skill alone 
make the same thing for the same purpose from sheet métal. 

Invention is not involved in the making of integrally extending 
hinge portions for the cover, over the casting of hinge lugs for the 
cover of a cast iron box, such as the box of the General Electric Com- 
pany. We hâve not overlooked the testimony of the patentée that a 
cast iron junction box like that of the General Electric box would not 
teach the ordinary mechanic how to make a sheet métal box with the 
body of one pièce and a cover of one pièce hinged together like the 
patent in suit. No doubt he believed what he said, but we do not 
share bis opinion that an ordinary mechanic could not hâve worked 
out the resuit. 

The appellant objects to the exclusion of certain évidence. The 
court at the original trial excluded évidence designed to show how 
much cheaper boxes could be constructed in accordance with the 
method specified in the patent than in the case of the old type of butt 
hinge box. But it is, under the circumstances of the case, quite im- 
material whether the box of the patent in suit costs less than it costs 
to manufacture the butt hinge or the cast iron box. The fact that 
the box of the patent in suit costs less does not make it patentable. 
And if such évidence were material the évidence already in the case 
disclosed the fact. And there was no error committed in excluding 
testimony to show that after the injunction issued it was necessary 
to go back to the butt hinge, and that it was necessary to raise the 
price for the old butt hinge type. 

It is also assigned as error that a superintendent of electrical con- 
struction called as a witness for complainant was not allowed to state 
what advantages, if any, from an electrical standpoint, resuit from 
a box constructed in accordance with the patent in suit. It is proper 
to say that the trial court excluded the question as opposed to rule 
5 of the Equity Rules of the District Court, which provides that in the 
trial of a patent cause only one expert witness shall be allowed to 
each side, unless leave shall hâve previousy been obtained from the 
court, on motion made and cause shown. One expert had aready 
testified, and leave had not previously been obtained, or any motion 
made or cause shown, for the examination of any additional expert. 

We find no error. Judgment afïirmed. 
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BAKER & BENNETT CO. y. N. D. CASS CO. et aL 
(Circuit Court oî Appeals, Second Circuit January 12, 1915.) 

No. 162. 

1. Patents ts=>28 — Validity — Design Patents. 

It does not constitute invention from the point of view of a design pat- 
ent to use for a particular purpose an article wMcli liad previously beeu 
manufactured, used, and sold for any purpose for which it was adapted, 
wliere there Is no change in the form, size, shape, design, appearance, or 
material of the article. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 3.3; Dec. Dig. 
<g=>28.] 

2. Patents <S=>328— Invention — Design fob Sets op Chabacteb Blooks. 

The Baker design patent, No. 45,249, for a design for character blocks, 
which, as shown in the drawings, consist of the alphabet and Arabie 
mimerais made in block letters and figures, and which are sold as toy 
blocks for chlldren, held void for lack of invention ; It being shown that 
letters and figures identical in design were made and sold by another 
more than two years prior to the application and were used in niaking 
signs. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a final decree entered on Sep- 
tember 22, 1914, in the District Court for the Southern District of 
New York, adjudging that letters patent of the United States No. 45,- 
249, dated P'ebruary 17, 1914, for a design for sets of character blocks, 
granted to De Witt C. Baker, was a good and valid patent, and was 
infringed by défendants, and awarding a perpétuai injunction. The 
plaintiiï having waived an accounting and elected to recover the sum 
of $250, it was also decreed that the défendants and each of Ihem pay 
to the plaintiff the sum of $250, with costs. 

The Baker & Bennett Company is a corporation duly organized and existiug 
under the laws oij the state of New York, and maintains a place of biisiness 
in the city of New ïork, borough of Manhattan, couuty and state of New 
York. The N. D. Cass Company is a corporation organized and existing under 
the laws ofi the state of Massachusetts, and maintains a place of business in 
the city of New York, borough of Manhattan, county and state of New York. 
And N. D. Cass, one of the défendants, is an officer of the N. D. Cass Com- 
pany and is personally in charge of Its New York office, and is alteged to 
hâve personally controlled and directed the corporation. 

The plaintiff is engaged in the manufacture and sale of toys and noveltles, 
and by a license agreement with. De Witt C. Baker elaims an exclusive right 
to manufacture, use, and sell sets of character blocks embodying and cou- 
taining tlie Invention described and patented in design patent No. 45,249. The 
défendants are alleged to hâve infringed the rights of plaintiff by making, 
using, and selling sets of character blocks Identical in form with those manu- 
factured and sold by plaintiff, and they are chargea with inducing the custom- 
ers of the plaintiff to place thelr orders with the défendant corporation in 
unfair compétition, by naming a lower price to buyers than that at which 
the plaintiff sells his blocks. 

The défendants in their answer aver that De Witt O. Baker is not the true, 
original, first, and sole inventer of the alleged omamental design for a set of 
character blocks described and claimed in design patent No. 45,249, but that 
the alleged invention relating to an ornamental design for a set of character 
blocks was long prlof to the time of the supposed invention and discovery 

€=>For other ca-ses see same toplc * KBY-NUMBBR In a!l Key-Numbered Dlgegts & Indexes 
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by Baker. The défendants also aver that design patent No. 45,249 Is Invalid, 
for the reason that character blocks of substantially the Identical construc- 
tion and appearance as those shown in the lettera patent in suit were In 
public use and on public sale for more than two years prior to the date on 
which the application for the patent in suit was flled in the United States 
Patent Office. 
Infrlngement is not contested if the patent is valid. 

Hillary C. Messimer and Cari W. Bliss, both of New York City, for 
appellants. 

Munn & Munn, of New York City (T. Hart Andarson, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). On Oc- 
tober 18, 1913, De Witt Clinton Baker of New Rochelle, in the state of 
New York, filed an application in the United States Patent Office in 
which he stated that he had invented a new, original, and omamental 
design for a set of character blocks, référence being made to an ac- 
companying drawing as f orming part thereof . It stated : 

"The tigure is a view in élévation of a set of character blocks, showlng 
my new design. I clalm: The omamental design for a set of character blocks 
as shown." 

The drawing accompanying the application shows simply the al- 
phabet and the Arabie numerals made in block letters and figures. The 
letter B and the figure 3 will serve as illustrations : 





The défendants insist that the design specified in the claim is not a 
patentable design. They assert that it required no invention to pro- 
duce the alleged invention and discovery in an omamental design for 
character blocks, but that the pretended invention and discovery were 
the product of mère mechanical skill, and consisted of a mère aggre- 
gation of well-known parts, performing no new use, function, or re- 
suit. They also assert that the patent is invalid, because character 
blocks of substantially the identical construction and appearance as 
those shown in the patent were in public use and on public sale prior to 
the date of Baker's application. 

The court below concluded that the character blocks in the form 
presented to the trade as a toy alphabet with one set of numerals 
possessed patentable novelty, and in that form was entitled to pro- 
tection against infringement, and that the defendant's character blocks 
in the form exhibited and as put on the market by it constituted an 
infringement. It appears that the complainant company is making and 
vending in large quantities sets of thèse character blocks for children. 
They hâve proved very popular, and within one year after the issue 
of the patent the sale had amounted to $75,000. 
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There is no substantial dispute as to the facts. The complainaiit 
sells boxes of wooden block letters to be used by children as toys. 
Each box contains ail of the letters of the alphabet and the nine numer- 
als, and a certain number of duplicate letters, principally vowels, to en- 
able a child to spell out words. The patent, however, only applies to 
the alphabet and the set of mimerais. The complainant does not 
manufacture the blocks, but purchases them on contract from a Com- 
pany at Burlington, Vt. 

The testimony showed that letters and numerals identical in design 
with every one of the letters and numerals in the set of blocks sold by 
the complainant were manufactured and sold by a company at Bur- 
lington more than two years prior to the date of the application for 
the patent in suit. In order to fill the complainant's orders, the Bur- 
lington manufacturer did not change in the slightest particular the 
size, shape, design, or material of the letters he had previously been 
manufacturing and selling, The letters seem originally to hâve been 
used for signs. A hardware merchant in business at Burlington testi- 
fied to the fact that he had purchased thèse letters more than two years 
prior to the application for the patent, and that he kept them in stock 
in bins just like nails or any other commodity in a hardware store, and 
sold them in the ordinary course of business just as he sold nails, and 
that he sold in this way both letters of the alphabet and numerals. 

Mr. De Witt C. Baker, who is the président and gênerai manager of 
the complainant company and is in the toy business, appreciated that 
thèse wooden block letters and numerals were of convenient size, shape, 
material, and design to be used by children as toy blocks, and so took 
out his patent for a set of character blocks. Baker's invention, if it be 
invention, consists in taking blocks already in use and combining them 
into "a set" containing at least one entire alphabet and at least one set 
of the digital numerals "0" to "9"- inclusive. 

[1] The facts therefore présent this question of law: Does it 
amount to invention, from the point of view of a design patent, to use 
for a particular purpose an article which had previously been manu- 
factured, used, and sold for any purpose for which it was adapted, 
where there was no change in the form, size, shape, design, appear- 
ance, or material of the article? We feel obliged to answer the ques- 
tion in the négative. 

[2] To entitle a party to a design patent there must be an exercise 
of the inventive faculty. In Smith v. Whitman Saddle Co., 148 U. S. 
674, 13 Sup. Ct. 768, 37 L. Ed. 606, the Suprême Court quoted with 
approval the statement that: 

"The adaptation of old devices or forms to new purposes, however con- 
venient, useful, or beautiful they may be la their new rôle, is not invention." 

It was there said that : 

"The shape produced must be the resuit of industry, effort, genius, or ex- 
pansé, and new and original as appUed to articles of manufacture. Foster v. 
Crossln (C. C.) 44 Fed. 62. The exercise of the Inventive or orlgùiative 
faculty is requlred, and a person cannot be permitted to sélect an exlsting 
form and slmply put it| to a new use, any more than he can be permitted to 
take a patent for a mère double use of a machine. If, however, the sélec- 
tion and adaptation of an exlsting form Is more than the exercise of the 
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imltative faculty, and the resuit Is in effeet a new création, the design may 
be patentable." 

In Cahoone Barnet Mfg. Co. v. Rubber & Celluloïd Harness Co. (C. 
C.) 45 Fed. 582-585 (1891), it was said: 

"And so it is forbidden for one to choose an existing design, simply to 
dévote it to a new use, and, because of such new use, successf uUy to clalm tUe 
benefits of tbe patent laws." 

It must be borne in mind that a design need not be usef ul in the sensé 
that a machine or a process is useful. It must be ornate ; it must ap- 
peal to the eye of the beholder. The inventor of a design entitled tô 
the protection of a patent must produce a resuit akin to that produced 
by the artist or sculptor. His design must be new, and it must be 
beautif ul and attractive. What is it, then, that Baker has invented ? He 
says it is an ornamental design for a set of character blocks. It cer- 
tainly is not for wooden block letters, for thèse were unquestionably 
old. It cannot be for placing the letters in their natural séquence f rom 
A to Z, for this is the natural and usual arrangement. So, too, the ob- 
vious arrangement of figures is from 1 to 9 and zéro. The complain- 
ant emphasizes the statement that thèse blocks are toys designed for 
children, and bases thereon an argument that novelty and invention 
may be predicated of that fact. The patent says nothing as to the use 
to which the blocks are to be applied; but if it had done so, it can 
hardly be maintained that a device othenvise unpatentable becomes an 
invention because it is to be used by children. If this were so, in- 
f ringement would dépend upon the âge of the user. 

In this case Mr. Baker created no new device or form. He simply at 
the best applied an old or existing device or form to a new use. 

Decree reversed. 



J. M. SHOCK ABSORBER CO. et al. v. BLACKLEDGE. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915,) 

No. 2140. 

Patents <ê=>328 — Infbingement — Shook Absobbbr. 

Tlie Tilt patent, No. 988,229, for an auxlliary automobile side spring or 
shock absorber, is not a generic patent, so as to be entitled to a broad 
range of équivalents, but in view of tbe prior art is limited to the spécifie 
device shown and described in the spécification and drawlngs. As so 
eonstrued, held not Infringed by the device of the Jacquet patent. No. 
1,015,682. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Arthur L. San- 
born, Judge. 

Suit in equity by John W. Blackledge against the J. M. Shock Ab- 
sorber Company and others. Decree for complainant, and défendants 
appeal. Reversed. 

For opinion below, see 213 Fed. 478. 

^saFor other cases see same topic ô KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Drury W. Cooper, of New York City, for appellants. 
George L,. Wilkinson, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge. Appellee filed his bill in the District 
Court to restrain infringement of patent No. 988,229, granted to C. 
A. Tilt on March 28, 1911, for a vehicle side spring, and particularly 
for an auxiliary automobile spring or shock absorber. Thereafter 
such proceedings were had that appellant was adjudged to hâve in- 
f ringed claim 1 of said patent, which reads as f oUows : 

"The combination with the two members of a vehicle elliptical spring, of 
two pairs of vertical guides, means for securing the end of the lower mem- 
ber of the spring between the pairs of guides, two pairs of sleeves surrounding 
said guides, means for plvotally supporting the end of the upper member of 
the spring between and directly by the pairs of sleeves, a plate secured to 
the lower ends of said guides, and coiled springs surrounding said guides and 
supported intermediate of said plate and said sleeves." 

This cause is now before us on appeal from that judgment. 

The device of the patent consists in a supplemental spring for use 
"at the point of connection of the members of the elliptical spring 
with each other," which shall be so arranged with référence to their 
supports, as to serve as a Connecting link between, and prevent latéral 
movement of, the upper and lower members of the elliptical spring, 
without interfering with the relative vertical movements of the springs. 
Fig. 2 of the patent drawings is hère reproduced : 

"The opération of my im- 
provements," says the patentée 
at Une 8, p. 2, and down to 
and including Une 25, "is sub- 
stantially as foUows: The 
weight of the body of the au- 
tomobile and the load which it 
carries Is transmitted through 
the elliptlc side spring 6 to the 
lower sliding blocks 12, 12a. 
The side spring 6 being plvot- 
ally attached to thèse blocks 
by means of a boit 10, the 
said weight is transmitted, a.s 
above described, in any of 
the varlous angular positions 
which the parts may assume. 
The said weight Is then trans- 
mitted to the spiral springs IS, and they in turn transmit the weight to the 
plate 15, which in tum transmits said weight to the heads of the bolts 17. 
The bolts 17 carry the weight to the blocks 18 and 18&, which finally give it 
to the boit or pin 19 at the end of the lower elliptlc side spring 7." 

From the above eut it will be seen, as stated in the spécification, 
that: 

"The upper elliptlc side spring 6 Is plvotally attached at the extrême end 
of its downwardly curved portion to the boit or pin 10 by means of the eye 
or loop 11 in the end of said spring. The boit 10 Is carried by two vertically 
sliding blocks 12 and 12a, one at each end of said boit. The looped end 11 
of the spring 6 lies between the sliding blocks 12 and 12a. » * * The 
blocks 12 and 12a rest upon spiral compression springs IS. * * * The 
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lower ends of the sprlngs IS rest upon a plate 15, and said plate Is carried 
by the heads 16 ot bolts Jf7. The plate 15, therefore, holds four of the bolts 
J7 in their proper relative positions. • • » The bolts 17 extend upwardly 
through the springs 13 and are slidably fltted within the ends 121) and 12o of 
the blocks 12 and 12a. » • • The said bolts 11 are threaded into other 
blocks 18 and ISa, which are similar to the blocUs J2 and 12a. The only dif- 
férence between the blocks 12, 12a and the blocks 18, 18a is that the former 
are loosely fitted upon the boita 17 while the latter are threaded thereto. 
It will therefore be seen that the blocks 12, 12a, are free to slide longitudl- 
nally of the bolts, while the blocks 18 are flxed upon the ends of said bolts. 
The blocks 18, 18a, are also held in position by a boit 19, and said boit 19 
passes through an ej'e or loop 20 In the extrême end of the lower side spring 7. 
The lower side spring 7 is pivotally attached to the boit 19, and hence to the 
upper pair of blocks 18, 18a." 

The patent also provides smaller springs £4-, one around eacb of 
the bolts 17 situated between the sliding blocks 12, 12a and the blocks 
18, ISa. Thèse, it is claimed, serve to receive and cushion the sudden 
upvvard movements of the lower blocks 12, 12a, and of the vehicle 
body connected thereto, through the spring 6. The sliding engage- 
ment of the bolts 17 with the lîlocks 12, 12a, it is claimed, constrain 
both sets of blocks, 12, 12a, and 18, 18a, to move in alignment, there- 
by preventing relative latéral movement of the ends of the two ellipti- 
cal spring members. Appellee is the assignée of the patent. 

Appellants' alleged infringing device is that of the Jacquet patent 
No. 1,015,682, granted January 23, 1912, for a so-called shock absorber 
for use in motor cars and other vehicles, upon an application filed 
subsequently to that of the patent in suit. Figs. 1 and 2 of the draw- 

ings are as f ollows, viz. : 

"My elastic spring support. 
or shock absorber," says the 
patentée (page 1, Une 50), 
"comprises a plurality of cyl- 
Inders or boxes 1, each pro- 
vided with a closed head 4, 
through which passes the boit 
or pin 8 of the hanger mem- 
ber 2 supported f rom the body 
of the car. Inclosed in said 
boxes or cases 1, are springs 
S preferably helical in form, 
and supportlng each spring Is a U-shaped rod 5, screw-threaded at its ends 12, 
and provided with the nuts 9, adapted to support a disk 13 upon which the 
lower ends of said springs 3 rest. The upper or loop portion of said rods 5 
pass over the boit 6 of the flat vehicle spring 7, while the boit 8 is straddled 
by said rods and a space 16 is provided between the top of said head 4 and 
said boit 6. * * * It wlll be observed that the head 4 is provided with an 
upwardly extending portion to receive the boit 8 and that the rods 5 pass 
through this extension as vvell as through the head proper, thereby being 
provided with long bearings capable of steadying the reciprocating move- 
ments of said rods, while the said casing is free to oscillate around both the 
bolts 6 and S owing to the space 16." 



r^j 




This arrangement, tlie patentée asserts, will avoid latéral wear of 
the long bearings and cause the rods 5 to reciprocate smoothly. Réf- 
érence to the Tilt patent discloses that the claim in suit does not call 
for a long bearing. This feature is covered by claims 2 and 3 not 
now in suit. 
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Application for thèse two patents were pending contemporaneously 
in the Patent Office from October 21, 1910, to March 28, 1911. This 
fact, appellants insist, raises a strong presumption that in the judg- 
ment of the examiner such différences existed between the two that 
interférence proceedings would net lie. Tilt's original claim 3 was in 
substance the same as the claim in suit, save for the bottom plate 15. 
It was rejected on the ground that it did not constitute patentable 
novelty to double the device of original claim 2, which had been re- 
jected on CoUins and Furmidge patents, and rejection acquiesced in. 
After adding the bottom plate 15 and making some minor changes in 
the claim, it was allowed and is the claim in suit. The patentée in 
liis spécification gives as the spécifie objects of the patent the provid- 
ing of supplementary springs and the prévention of latéral movements 
between the upper and lower members of the elliptical springs rela- 
tively to each other without interfering with the relative vertical move- 
ments of the springs ; that is, the device should be so arranged as to 
absorb the shock of road or other jolts and yet leave the ends of 
the elliptical springs in vertical alignment, or substantially so. The 
patent in suit takes as well the place of both a shackle and of a shock 
absorber. The alignment of the opening in the sleeve blocks IB, ISa, 
with the threaded openings in blocks 18, 18a, for the receiving and 
rétention of rods 17, in order that thèse rods may slide without fric- 
tion, is essential to the practical use of the device. 

Taking into considération, then, the proceedings in the Patent Of- 
fice with regard to the addition of the plate 15 into which the guid- 
ing rods 17 are rigidly placed, the four guide rods forming a parallelo- 
gram whose four corners are squarely and immovably held togethcr 
at both their tops and bottoms, thereby securing alignment between 
the openings in sliding guide blocks or sleeves 12 and 12a and the 
openings which receive and rigidly retain the upper ends of the rods 
17, together with the objects sought to be attained by the patent, there 
is presented a very persuasive argument for the proposition that the 
plate 16 is made an essential élément of the claim in suit, and for the 
further claim that, in order to maintain the necessary rigidity, it is 
necessary that the guide rods 17 hâve substantially no vertical move- 
ment independent of and relatively to each other and to their top and 
bottom binding plates or blocks. Appellants' device lacks both of 
thèse éléments. Whether or not it has the plain équivalent of the two 
pairs of guide rods dépends upon the scope to be given to the claim 
in suit. The rods of the alleged infringing device consists of one rod 
on each side, but that one rod is bent into the shape of a hairpiii 
with its two ends threaded and hanging down and passing through 
a disk 13, where it is secured with nuts. There is no connection be- 
tween either the lower plate or the ends of one hairpin-shaped rod 
with the other rod and .disk, and no bracing effect exists between the 
two. That the curved portion of the hairpin-shaped rod is not rigidly 
placed seems clear. Whether or not the practical opération of the two 
is similar is not the test. The two ideas are différent. The one takes 
note of and provides against any latéral movement. The other can 
claim such a f unction only as an incident, and then only loosely, since 
the two guide rods do not necessarily act in unison. 
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It will be seen that there is a différence between the means for se- 
curing alignment of the openings through which the guide rods slide 
and for support of the rods themselves. In the first place, the several 
supports of the upper ends are entirely dissimilar, as above stated. 
Secondly, in place of the sliding guide block 12 of Tilt, Jacquet's rod 
slides through an opening in the closed head Jf and its upwardly ex- 
tending portion. Intégral with the head J^, and extending down to 
the ends of the hairpin-shaped rod or boit, is the cylinder 1, which 
encloses the ends of the doubled boit 5 and the helical spring. Thus 
the boit 5, or the lower arms thereof, has not only the guide bearing 
or support of the head If. and its said extension, but such latéral brac- 
ing effect as cornes from the vvalls of the cylinder, which, while not 
closely hugging the spring or the boit, yet serves to prevent any con- 
sidérable latéral distortion and to relieve the strain upon the true 
bearing Jf. and its extension. One of the advantages claimed for the 
Jacquet device is that it may dépend from the vehicle body and is not 
limited to elliptical spring support. Of course, invention could not 
be predicated upon the mère addition of the cylinder enclosing the 
hairpin-shaped rod, in the absence of any spécial function thereof in 
connection with the rod and spring. It may well be that, in co-op- 
eration with the disk 13, the bolts 9 and the head 4, there is provided 
for the rod 5 a cushioning or pistoning resuit by reason of the fact 
that the cylindrical disk bears against the inner walls of the cylinder, 
thereby augmenting the efficiency of the device. The Jacquet patent 
présents other advantages, such as its adaptability to the substitution 
of springs of the same or greater tension and size. 

It is claimed by appellee's counsel that Tilt's patent is so far generic 
as to entitle it to a large range of équivalents. After an examination 
of the condition of the art at the date of the application for the Tilt 
patent, we are of the opinion that such is not the case. The disclosures 
of the then existing art satisfactorily establish the fact that the idea, 
the concept, was well developed before Tilt, and that there was no 
room for a broad patent in the art. 

Attention is called in the briefs to the fact that the claim makes 
no provision for disposition of that portion of the rod 17 located above 
the guide blocks 12, 18a. It does, however, call for means for secur- 
ing the ends of the lower member 7 of the side spring between the 
pairs of guides numbered 17. This is shown in the spécification and 
drawings to be accomplished by pivoting the end of said member 7 
upon the cross-bolt 19. The only support the cross-bolt is shown 
to hâve is the block 18, unless it receives some support from the said 
member 7. The block 18 is rigidly supported upon the bolts 17. 
Such support, or the équivalent thereof, is essential to the operative- 
ness of the device. We may therefore assume that the spécification 
and drawings hould be read into said claim in suit. 

Of the patents cited by the examiner, the Furmidge patent, No. 
87,612, issued December 19, 1905, is for an auxiliary vehicle spring. 
It has two guide rods rigidly fastened at their top and bottom and 
surrounded by helical springs. It lacks entirely the sleeve supports 
shown in the patent in suit, but otherwise opérâtes in substantially 
the same manner. It was found to be def ective by reason of the lat- 
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eral distortion growing out of its want of latéral support. It will be 
noticed that it is supported from the body of the vehicle rather than 
the members of the elliptical spring. 

Collins patent, No. 907,463, issued December 22, 1908, for an auto- 
mobile auxiliary spring, likewise cited by the examiner, dépends from 
the vehicle body. It discloses a pair of vertical guide rods, which are 
not surrounded by the helical spring, but which pass through upper 
plates, and the lugs provided thereon, which act as supporting sleeves 
and extend downward through a bottom plate. They are held rigidly 
at their upper and lower ends, and braced by the sleeves or lugs, and 
serve to keep the helical springs in position. 

Emmerich patent. No. 849,109, for an auxiliary automobile spring, 
being one of the patents cited by the examiner, discloses guide rods 
surrounded by helical springs. It has also a third helical spring. The 
rear end of the lower leaf of the elliptical spring is connected with 
the yoke part by a boit mounted on the upper end of a rod, which is 
inclosed by the third helical spring. This rod moves slidably through 
the bottom plate. The guide rods are enlarged at a point above the 
upper plate, against which enlargement the plate abuts. Such at least 
would seem to be the meaning of the term "fixed collars," though 
some of the experts assume that the collars are slidably attached to 
the rods and constitute extensions of the upper plate. This plate is 
of substantial thickness. Thèse enlargements on the rods, which are 
termed collars by the patentée, seem to be intégral with the guide rods. 
Their purpose is not stated in the spécification but they serve to 
strengthen the guide rods and form a stop to the spiral springs. The 
upper plate is clearly a sleeve binding the two rods together and pre- 
venting distortion. This patent shows three points at which the guide 
rods are supported, namely, the boit, the upper plate and the lower 
plate. 

In Fig. 1 of the drawings of the patent to Young, No. 901,578, 
granted October 20, 1908, for a steadying device for supplementary 
vehicle springs, is shown a shock absorber which has two guide rods 
surrounded by springs — rigidly joined by a plate at their lower ends 
and a cross-bolt at their upper ends. The device is further strength- 
ened by a rod located intermediate the two, having a U-shaped upper 
end, the two arms of which are fastened into the cross-bolt which is 
carried by the springs, while the lower end thereof slides through the 
bottom plate. The patentée refers to Emmerich, which latter patent 
the device closely resembles. 

In Fig. 1 of the drawings of the Brooks English patent, No. 26,973, 
of June 21, 1906, for a shock absorber for motor and vehicle springs, 
there is disclosed a device having substantially the arrangement of 
spiral springs called for by the patent in suit, together with guide rods 
rigidly connected at their upper and lower ends, attached to a cross- 
bar located substantially midway between the upper and lower ends 
of the guide rods and carrying three steel sleeves which, says the pat- 
entée, "form a large bearing surface on the rods and reduce side 
strains to a minimum." 

The English patent to Marr for a device for suspending the bodies 
of vehicles through the use of levers and coiled springs, accepted 
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February 27, 1908, discloses boxed spring and rod devices, used, how- 
ever, in somewhat différent relations from those of the patent in suit. 

The Pernot French patent, made public March, 1907, discloses a 
boxed guide rod surrounded by a spiral spring similar to that of ap- 
pellants. 

In the foregoing patents of the prior art, the elliptical springs are 
mounted between the guide rods as in the patent in suit. 

Whatever Tilt is entitled to must be f ound in the device of his pat- 
ent, specifically. His bottom plate and its four rigid rods, together 
with his spécifie arrangement of his sleeves and blocks, are essential 
éléments of his claim. Appellants do not use those features, and 
therefore do not infringe. 

The decree of the District Court is reversed, with direction to that 
court to dismiss the bill for want of equity. 



DAYTON ENGINEERING LABORATORIES CO. et al. v. SIDNET B. 
BOWMAN AUTOMOBILE CO. 

(District Court, S. D. New York. February 25, 1915.) 

No. 10-265. 

Patents ig=>328 — VALiorrr and Infeingement — Staetek fob Motor Caes. 
The Coleman patents, No. 745,157, claims 3, 7, 12, 17, and 20, and No. 
842,827, claims 2, 3, 7, and 9, each patent being for automatic starting 
System for motor cars, held not anticipated and to disclose invention. 
Such claims of the flrst patent held infringed, and of the latter patent 
not Infringed. 

In Equity. Suit by the Dayton Engineering Laboratories Company 
and Conrad Hubert against the Sidney B. Bowman Automobile Com- 
pany. Decree for complainant on one cause of action, and for défend- 
ant on the second. 

Drury W. Cooper, J. B. Hayward, and Thomas J. Byme, ail of New 
York City, for complainants. 

Edmund Wetmore, of New York City, and Davis & Dorsey, of 
Rochester, N. Y., for défendant. 

SANBORN, District Judge. Infringement suit on patent No. 745,- 
157, appHed for February 11, 1901, issued November 24, 1903, and 
No. 842,827, applied for February 11, 1901, issued January 29, 1907, 
both running to Clyde J. Coleman. The claims in suit of the first 
patent are 3, 7, 9, 12, 17, 18, 20, and 24; of the second, 2, 3, 7, 9, 
19, and 26. 

Complainants produced évidence tending to carry the actual date of 
Coleman's inventions back at least to the "Dewey Land Parade," which 
was September 30, 1899, long before the effective dates of two sup- 
posed prior art patents to Lanchester, which were sealed, respectively, 
July 25, 1900, and November 28, 1900. 

The automatic car-starting apparatus of complainants is called the 
"Delco," and defendant's device the "North East," because it is made 

£:=}FaT otber cases see same tapie £ KEY-NUMBBR in ail Key-Numberad DiKesta & Indexa 
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by the North East Electric Company, of Rochester, N. Y. The com- 
plainant corporation is herein referred to as the Delco Company, and 
the manufacturer of defendant's device as the North East Company. 
The Delco output from 1911 to 1915 has been about 200,000 starters, 
used on 10 différent types of cars. 

Each of the patents covers part of an automatic starting System for 
motor cars. Broadly considered, both patents require the combina- 
tion of (1) an engine; (2) a prime-mover, which shall be capable of 
transforming potential energy, of some form, into kinetic energy, or 
power to start the engine, and also of the reciprocal function of trans- 
forming power, derived from the engine, into potential energy; (3) 
mechanical connections between the engine and the prime-mover, for 
the reciprocal transfer of power between them; (4) energy-storing 
means of some kind for receiving energy from, and returning it to, the 
prime-mover; and (5) connections between the prime-mover and the 
energy-storing means, thèse connections depending, for their character, 
upon the nature of the energy by which the prime-mover is opera- 
tive. In both patents the characteristic features of the apparatus lie 
in the connections just referred to, and the distinction between the 
patents résides in the fact that in the earlier patent it is the connec- 
tions between the prime-mover and the engine which are involved, 
while in the later patent it is the connections between the prime-mover 
and the energy-storing device which are involved. 

Both patents show in their drawings a motor-dynamo as the prime- 
mover, and a storage battery, with the motor-dynamo acting first as a 
motor to start the engine, and then as a dynamo, run by the engine, to 
convert mechanical to electrical energy to recharge the battery. But in 
their spécifications and claims thèse patents show inventions of broad 
scope, not limited to electrical means, but including the utilization 
of any form of energy. In this way the prior art is brought in, not 
only as to storage batteries, generators, and motors, but also as to com- 
pressed air and spring devices. 

No successful starting apparatus has ever been made which was dis- 
tinctly under the Coleman patents. It is true that in 1901 a starter was 
rigged upon a Brewster runabout and used for two weeks, but it was 
not made strictly in accordance with either of the patents in suit. Mr. 
Kettering, for the Delco Company, developed its starter before it ever 
heard of thèse patents, and was then advised by its attorneys that the 
apparatus would, in their opinion, infringe thèse patents. Licenses 
were then obtained. What is true of Kettering holds good for the 
North East Company, through its engineer, Halbleib. Thèse men 
attacked the problem at nearly the same time, and each produced a 
successful and practical apparatus without knowledge of the Coleman 
disclosures. 

In a gênerai way Coleman's inventive idea was to so connect an 
engine and electro-magnetic machine that each was adapted to actuate 
the other, and to put them on a motor car. This had been done in 
différent ways by half a dozen prior inventors, but Coleman was, of 
course, at liberty to improve on their work by adopting forms of his 
own. For this purpose he took eut the two patents in suit, one in which 
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the mechanical idea prédominâtes, the electrical in the other. The main 
idea of the first patent is the differential gear and clutch mechanism 
between motor-dynamo and engine; of the second, the change of in- 
tensity in the magnetic field of the motor-dynamo from an intense 
field in starting to a weaker iield in charging. 

In approaching the problem on its electrical idea Coleman was un- 
fortunate in discarding ail the prior art as to variable speed lighting. 
Charging a battery with a constant speed dynamo is quite a simple thing 
compared with the variable speed problem. As Mr. Waterman, testify- 
ing for défendant, says: 

"The variable speed problem Is enormously more dlfflcult. It Is more diffl- 
cult to comprehend, to get Into the mlnd, and it is inflnitely more difficult to 
design. When, therefore, a man wants to design a deviee whlch shall, operat- 
ing under wldely varying speed, act to charge a storage battery with due re- 
gard to conditions of safety to the battery which are imposed, he does not go 
to a source of information regarding constant speed control. On the con- 
trary, if he is wise, he tries to forget ail that he ever knew about constant 
speed control, and he goes to the arts whlch hâve developed variable speed 
control, and rearranges his Ideas, beeause they hâve to be essentially réar- 
rangea to the altered conditions of variable speed opération." 

This matter had been worked out in 1901, when Coleman filed his ap- 
plications. Testifying for complainants, Mr. Bentley says that the 
constant current System of train lighting now in gênerai use dates from 
1900, when the first system was put in, which was more or less of an 
expérimental apparatus, but was the présent System. 

While there are important différences between train lighting, in- 
cluding battery storage, and automobile starting and battery storage, 
yet the real problem was not, as Coleman conceived it, to use a con- 
stant speed engine, and switch in the dynamo only when full normal 
speed was reached, so as to keep the dynamo-speed constant. That 
was not the problem solved by Kettering and Halbleib, and has only 
a distant relation to it. The real difficulty, and in 1901 no doubt a 
serious o'ne, was to utilize the variable dynamo-speed train lighting 
System to the variable speed engine and dynamo. Coleman did not 
address himself to this question; he either dodged it, or thought he 
could get something better in his own way. 

Under the first patent the opération may be thus described : Having 
equipped the car with an explosion engine, storage battery, motor- 
dynamo, differential gearing Connecting them with the engine, and a 
centrifugal governor to control a switch for opening and closing the 
electrical circuit, his starting and charging opération is this: By a 
hand-lever the operator closes the circuit, by the same movement open- 
ing the fuel supply, and closing the sparking circuit. Current flows 
from the battery to the motor, through a wiring so arranged as to 
enable the motor to revolve rapidly, and send a large torque or turning 
power through the differential gearing to the engine-crank. Assuming 
that the engine has started, the condition contemplated by Coleman is 
quite différent than at the présent time, beeause he is to use a con- 
stant speed engine, which must reach its full speed as soon as possible 
after starting, since the fuel is ail turned on, and there is no need for 
any throttle. Therefore he leaves the hand-lever in its initial position 
until the engine is well started, then puts it in its second position, thus 
220 F.— 59 
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breaking entirely the electrical charging circuit, and throwing the disk- 
clutch into registry, and so Connecting the engine and driving gear. 
The motor-dynamo remains out of circuit until the engine reaches its 
normal speed, and this rate of speed spreads the arms of the governor 
and makes them close the circuit again. During the period that the 
circuit has been broken the révolutions of the engine, by means of the 
difïerential gearing and overrunning clutch-mechanism located on the 
motor-shaft, hâve been turning the armature in an idling way, since 
there is then no current to energize either the séries field or the arma- 
ture shunt, thus producing little or no electro-motive force. But as 
soon as the governor closes the circuit at f uU engine speed the current 
now flows from the motor-dynamo acting as a generator in the op- 
posite direction around the circuit to the battery and thence through the 
field, and also shunts through the armature brushes, thus charging the 
storage battery. As soon as the engine speed is eut down, either by 
loading or cutting off the fuel, the governor opens the circuit, and ail 
electrical opération ceases. Mr. Waterman sums up the niatter by 
saying that Coleman took the old shunt-dynamo of the time, with its 
old constant speed engine, and put them on an automobile without 
altération. He thinks this was not a forward step. 

Mr. Waterman also gives another reason why he thinks the first 
patent to Coleman was not an addition to the electrical art; that is, 
that the centrifugal governor is not only unnecessary, but a positive 
détriment, because it allows the charging opération only to go on at 
high engine-speed. This is explained by the much-repeated statement 
of fact that a dynamo and a motor are one and the same thing in 
structure, the only distinction being in resuit. When electrical force 
is used to drive the device to produce mechanical force it is a motor; 
when mechanical force is used to turn the armature and produce electro- 
motive force it is a dynamo. Thus in the above description the motor, 
actuated by battery-pressure, turns the engine-crank, starts the explo- 
sions in the cylinders, they in turn drive the engine, and the latter, 
through the difïerential and overrunning clutch-gearing, drives the 
motor, which then begins to give out electro-motive force as a dynamo. 
When this dynamo pressure or voltage exceeds the battery voltage, 
current begins to flow into the battery, and the charging opération be- 
gins. The two opérations run smoothly into each other. The battery- 
charging dépends on the needs of the battery and not on the engine 
speed. This change from one opération to the other was well known 
before Coleman entered the field, as shown by many prior patents for 
lighting Systems. Therefore the use of the unnecessary centrifugal 
governor was a step backward, not forward. 

Not only did the inventer fail to appreciate the generator opération 
immediately foUowing the motor opération, without stopping, but lie 
describes the charging current flowing in the same direction as the 
starting current. Of course, the charging current into the battery must 
be the reverse of the starting current flowing from the battery ; other- 
wise, the battery would be both giving up current and receiving it at 
the same time. This is possibly only a mistake, however, and a sim- 
ilar one was corrected in the description of the second patent, at the 
suggestion of the examiner. 
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Date of Coleman Invention. On the trial Mr. Coleman was ex- 
amined as a vvitness. In order to show the actual date of his invention 
he produced three sketches made in 1899, marked C-1, C-21, and C-4. 
The first one is dated April 20, 1899, being the date when it was left 
with Coleman's attorney in Chicago. It refers whoUy to electrical 
circuits and apparatus, without any suggestion of gears or clutches. 
It was not intended to show any complète or operative structure, as 
Coleman states in his testimony. By the rule of Moline Plow Co. v. 
Rock Island Plow Co. (in the Seventh circuit) 212 Fed. 727, 129 C. 
C. A. 337, to the effect that a prior drawing or model must be suiîScient- 
ly plain to enable one skilled in the art to understand the invention, 
this sketch C-1 is not sufficient. It was not intended to be more than 
a suggestion of something to be worked out later. 

Exhibit C-21, Hke the others, is a rough pencil mémorandum, but its 
explanation is somewhat elaborate. It contains two generators, one 
very small, whereby the voltage of the other was to be kept constant. 
This feature not appearing in either patent, it seems clear that the 
patentee's scheme had not yet been completed. The sketch shows no 
switches or governors, simply a battery, two motors, and Connecting 
wiring. The writing on the sketch, however, is much more complète, 
but still not absolutely so. Coleman says this was made before July 
20, 1899, and contains instructions to a draftsman (Mr. Cravath) "to 
make a working drawing of thèse différent suggestions and instruc- 
tions." The written matter in part reads thus : 

"Tlien also let him lay out full dimension drawings for motor-generator — 
better figure on about 15 watts on shunt fleld winding when engine is run- 
nlng generator about 1,000 r. p. m. Think safe to figure on high speed of en- 
gine being 800 r. p. m. Of course, fieldj outrent wlU then be less — propor- 
tionally as speed of engine and generator are Ifigher. Lewis' engine was I 
believe 600 révolutions and 5" diameter by 5" stroke and with full charge 
about 50 pounds when compressed. Put shunt coils of field on core nearest 
armature, so as to get best efllciency when it Is generating current to re- 
charge batteries, and the séries coils on field can corne right up agalnst the 
inslde of fleld ring and back of shunt coils — use both shunt and séries field 
coils for starting engine. Find out if Roth Broa. hâve a frame about right 
size that we can wlnd for this outfit. Let me know when this Is ail laid out, 
and I wlU glve you my ideas about switches for starting and control. Thlnk 
perhaps better figure on six cells of storage battery, same as thèse copper 
oxlde battery jars, only about one half as high and^ of course, of hard rubber. 
If we could get some plates from Haske, same slze as used in buming bat- 
tery, could saw them Into four 6x6 plates and bum lugs to them. (Generator 
100 watts.) (Starting current 500 watts.)" 

It will be noticed that the conception was still incomplète as to 
"switches for starting and control." 

The last sketch and explanation, C-4, was made on a large envelope 
shortly before the Dewey Land Parade in New York, which was Sep- 
tember, 30, 1899, and the drawing was shown to four people on or 
about that day. It shows that Coleman's idea had become much more 
definite than in the other forms, and contains a rough suggestion of 
a motor vehicle, a gas engine, a controlling lever or handle, two field 
windings, one heavy and one light, the latter connected in séries with a 
centrifugal governor, called a governor circuit doser and automatic 
control, a dynamo with brushes and commutator, field and shunt wind- 
ings, a chain drive Connecting motor and engine shaft, and an auto- 
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matic clutch on the dynamo-shaft with a planetary gearing, which 
means literally one gear wheel meshed with another and traveling 
around it, planet fashion. The accompanying description reads : 

"Take out two patents, one using dynamo and motor separately, so motor 
will hâve différent gearing leverage or torque connection with gas engine of 
automobile from the dynamo, which must run slower; could use electric 
clutches to connect one or the other as required. Other case to hâve both ef- 
fects comblned in one apparatus. The shunt winding on field Is to be used 
when engine Is running electric motor or generator as a dynamo to charge 
batteries, and the séries winding Is to be used to Increase the electrical 
torque when gearing is thrown in so as to give motor enough leverage to start 
gas engine. Use two ratchet clutches on same idea as my electric street car 
motor with revolving field and armature. In the hub of gas ensine or electric 
generator sprocket is a set of ratchet or coaster brake style clutches and a set 
of reducing gearing so placed to give electric motor enough torque to rotato 
gas engine to start it, and when engine starts and runs ahead the second 
clutch takes hold so engine wlU run dynamo slower and safe speed; lirst 
clutch and gearing is idle at this time." 

Coleman street car motor is shown in patent No. 516,916, of 1894, 
daim 7 of which reads thus : 

"A motor having its field and armature adapted to rotate in opposite di- 
rections, gearing connections of a differential nature between each of the 
same and the driven shaft, and clutches for iudependently engaging and hold- 
ing the field and armature from rotation, said clutches having a common 
operative connection, so that the application of the one will release the other, 
substantlally as set forth." 

Mr. Coleman thus explains the connection: 

"Q. What physical change would you hâve to make on the gears shown in 
that street car motor patent, and, for example, I will ask you with référence 
to Fig. 2 what change you would hâve to make — to adapt those gears to the 
use on the sketch Exhibit C-4? A. In relation to the other clutch, you w^ould 
only reverse the clutch relation;! that is to say, the clutch engagement di- 
rection, so that it would be adapted to either the engine locking through one 
set of gearing to actuate the dynamo, or the other clutch operating through 
the other clutch to actuate the engine at the ratio of gearing to which it was 
associated with." 

It is obvions that there is nothing in any or ail of thèse sketches. 
and written explanations which brings the electrical connections be- 
tween the dynamo and storage battery within the rule of the Moline 
Plow Case, or within Judge Coxe's statement of the rule in Thayer v. 
Hart (C. C.) 20 Fed. 693. As to thèse connections there is no réduc- 
tion to practice — no complète mechanism whatever. The gênerai idea 
is there, but no practical resuit. How is the battery to be connected 
with the motor? At what speed is the centrifugal governor to start 
the charging? Is the engine to be of the stationary or variable speed 
type ? How are the séries and shunt-windings to be made ? No doubt 
some of thèse questions might appear easy of solution to a skilled elec- 
trical engineer, but where is the réduction to practice ? Under the strict 
rule governing the proof of anticipation, is it not clear that none of 
thèse sketches or explanations is sufficient? 

As to the differential connections between motor and engine and the 
latter and dynamo the case is différent. Coaster brake clutches and 
reducing gears are mentioned, and the drawings and explanations in 
Coleman's patent 516,916, referred to in C^ (although intended for 
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a différent purpose), are sufficient, taken together, to enable a skilled 
workman to so apply the clutches and gears as to obtain the differential 
ratios desired. I think a sufficient réduction to practice is shown. This 
conclusion, however, makes it évident that the first patent, covering 
the differential, although clearly valid as a combination, was not 
broadly new after the disclosures of Gibbons and Wilcox and those of 
the Coleman patent 516,916. Indeed, it seems obvious that, after the 
suggestions of claim 7 of the latter patent are in mind, it becomes 
simply a matter of experiment with gears and overrunning clutches to 
reach the resuit of Coleman, Kettering, or Halbleib. On this basis the 
Coleman patent, covering a certain form of differential, might be novel, 
and so might Kettering's and Halbleib's forms, if sufficiently distin- 
guished. The date of the invention of the fîrst patent should therefore 
be September 30, 1899. 

The First Coleman Patent. The leading idea is the differential gear 
arrangement with overrunning clutches, located between motor-dynamo 
and engine-crank, so constructed (as the patentée says) "that the motor- 
dynamo drives the engine at one ratio of speed, and the engine when 
self-actuated drives the motor-dynamo at another and différent ratio 
of speed." This description verbally fits the North East system, the 
only différences being that the patent system is not so efficient as the 
other, and does not clearly provide against back-firing. Without de- 
scribing this differential arrangement in détail, it is enough to quote a 
claim in an application of Mr. Halbleib (who had to do with designing 
the North East system), and which was rejected on the first Coleman 
patent : 

"Claim 5. Engine starting apparatus having in combination an electric de- 
vice adapted to operate eitber as a generator or as a motor ; means for Con- 
necting the electrid device with an engine, including a one-direction clutch 
adapted to transmit power from the engine to the electric device when the 
latter opérâtes as a generator, but to permit the electric device to overruu 
the engine when the electric device opérâtes as a motor, and réduction gear- 
Ing ; and a second one-direction clutch for Connecting the electric device when 
operating as a motor to actuate the engine ; said second clutch being adapted 
to permit the engine to overrun the réduction gearing." 

The gearing ratios in Coleman are 5 to 1 and 1 to 1, and in the 
North East machine the ratios are 29 to 1 and 1 to 2, respectively. 

It is obvious that Coleman was careful not to confine his claims to 
any kind of power; so, of course, ail similar power devices of the 
prier art are pertinent. With a spring as the prime mover, and differ- 
ential gears and clutches, a similar device is shown by the Gibbons and 
Wilcox patent 581,816, of 1897; also in Strong, 597,921, January 25, 
1898. I omit the English patents to Lanchester and the United States 
patent to Melvin, because I think Coleman's date of invention of the 
differential gear was prior to any of them. 

Counsel for défendant in their brief say that it is not denied that, 
if the claims sued on in the first patent are valid, some of them would 
be infringed by defendant's machine. In his testimony for défendant 
Mr. Waterman says : 

"Referring to the defendant's apparatus, the apparatus diflfers from the 
Coleman apparatus In every respect except that it employs a differential gear 
arrangement with overrunning clutches. That arrangement shown by Mr. 
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Coletnan seems to me to be an extremely Ingenious one, unfortunately em- 
bodied In an impractical form. In the defendant's apparatus it is embodied. 
If the two are held to be alike, In a practical form, in that the gears are both 
of the positive type, and the clutch mechanism which permits back-flring is 
put into one of the gears. The defendant's device is practical in other ways, 
where the Coleman device is impractical. Of course, to run exposed gears in 
that Tvay withoiit lubrication would be, whlle not inoperative at the start, Im- 
practical, in that it would soon become inoperative. The noise, also, would 
be prohibitive, because thèse gears rnn ail the tlme. The gears 9 and 11, for 
instance, vchich are actually used only in starting, are nevertheless running 
ail the time; and the prime necesaity, therefore, is that they should be con- 
tinuously lubricated and inclosed, and that, of course, is prohibited where 
the friction gear is présent, because the friction goar would be inoperative in 
the présence of such lubrication. In ail that which goes to the embodiment 
of the structure in a usable form the defendant's gear is différent; but in 
that it involves the use of overrunning clutches, giving two speeds, it seems 
to me that it is very much the same." 

While defendant's differential arrangement differs in détail and im- 
proves upon Coleman, it is substantially the same conception, and in- 
fringement should be found. The defects on the electrical side hâve 
no efïect on the differential. Coleman was not the first to use a dif- 
ferential, but his conception was novel, and he gets a better resuit. 

The Second Coleman Patent. This application was filed with that 
of the first patent, February 11, 1901, which must be taken as the true 
date of invention in this case. The patent suppléments the first (which 
covers chiefly the diflierential connections between motor and engine), 
by covering electrical storage nieans connections between the engine and 
battery. 

Like the other, this patent is not designed to improve the automobile. 
It shows no transmission clutch, nor throttle, the engine has only one 
speed, gauged as the proper one to store the battery, and the engine 
must be stopped every time the car is. The motor also starts the car 
every time it starts the engine. Mr. Waterman says : 

"In other words, in this patent, again, Coleman did not solve the automobile 
problem ; he did nof( even attaclî it. He entirely dodged it, by taking the 
statioriary engine practice, namely, the use of a constant speed engine, not- 
withstanding the fact that In doing that he had to sacrifice ail controllability 
of the automobile. He simply put the stationary engine charging outflt onto 
the automobile and used It with Its well-known functions." 

Change of field intensity between starting and storing is the gist of 
this patent. Several of the claims in suit provide : 

"A field of great intensity, as a motor, to start the engine * * • and a 
field of less intensity, as a dynamo." 

The gênerai différence between the two patents is thus described by 
Mr. Bentley : 

"The gênerai purpose of the organlzation in this patent No. 842,827 Is the 
same as that in patent No. 745,157, but It aecomplishes that purpose elec- 
trically instead of mechanlcally ; that Is to say, Coleman aims when the elec- 
trical machine is acting as a motor to start the dynamo, to give a very large 
torque or turning force to the motor. In the patent No. 745,157 he did thia 
mechanlcally by means of gearing, which gave the motor a large leverage over 
the engine shaft. In patent No. 842,827 the electrical machine at the time It 
acts as a motor has a spécial electrical organlzation, so that it will hâve a 
very strong field-magnet and hâve a greater torque electrically, correspouding 
to the greater mechanical torque, which it would hâve had by the mechanical 
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arrangement of patent No. 745,157. Similarly, when the machine acts as a 
dynamo to charge the battery, It is to hâve a weaker fleld-magnet, and there- 
fore hâve less charglng electro-motive force, or be a weaker machine, just as 
In the former patent it vs^as made weaker by means of the gearlng." 

In other words, by the first patent it is immaterial what kind of 
power drives the motor, the important point being its speed, The work 
is mechanical, depending merely on the fact that the motor runs fast 
and the engine much slower. In the second patent the work is elec- 
trical, through the field magnet of the electric motor. 

In opération the device is designed to act somewhat as follows: A 
battery, motor-dynamo, and electrical connections are provided. The 
motor-dynamo shaft is belted to the engine shaft, so as to drive the 
latter one-seventh as fast as the former, without change of ratio. To 
start the engine and car an operating lever is pushed in, to fully open 
the fuel valve and close the electrical circuit. Current flows from the 
battery to multiple windings of the electro-magnet, so as to produce an 
intense field and get a strong starting torque or turning effort ; part 
of the battery current being carried to the armature. The electrical 
machine now acts as a motor with a strong magnetic field, and tums 
the engine-crank slowly until it starts, at a ratio of about seven turns of 
the dynamo-shaft to one of the crank-shaft. The engine speeds up 
and the motor continues to operate, being impelled both by the battery 
current and the engine, now running on its own power. About the time 
the engine reaches normal speed, the accompanying armature speed 
opens a centrifugal governor located on the opposite side of the mo- 
tor dynamo from the engine shaft ; the governor shif ts the contacts of 
a switch in the electric circuit and reverses the current. As the engine 
is now propelling the armature, the electrical machine now begins to 
act as a dynamo; current flows therefrom back to the battery, thus 
charging it. How the weaker field is now obtained, so as to get a low- 
er charging rate, is described by Mr. Bentley as follows : 

"Now, we hâve the two flelds working together ; but in this case the dynamo 
Is the source of energy, and it is opposed by the voltage of the battery, so 
that the effective voltage of the electro-motive force is a difïerential between 
that of the dynamo and that of the battery. It is only the excess of the dy- 
namo voltage over the battery voltage which now causes the current to flow 
in the circuit ; that gives a very much lower voltage, so that we hâve a very 
much lower voltage magnet streugth for the dynamo during the time that it 
is working in charging the storage battery." 

Mr. Waterman thinks it is nonsense. He says : 

"In so far as he has arrangea his electrical connections. In other words, he 
bas done his best to defeat the object. The structure Is whoUy absurd. I 
bave no hésitation in saying that it is Inoperative. I want to be entirely fair 
about it. If there was anythlng else that I could think of to say lu its favor, 
I would. It is unintelliglble from an electrical point of view, and unintel- 
llgible from a mechanical point of view. The only possible way of assumiug 
it to be operative at ail is to assume that by virtue of the governor the charg- 
ing rate would be small, just as it always had been small under those circum- 
stances ; it would be anythlng that you set the governor for. If that was 
what the patentée meant, I think he should say that the governor should 
bave been set so that it would attaln that resuit, because the statement which 
be makes, unless interpreted with much allowance and piecing together of 
things for him, is nonsense." 



i)36 220 FEDERAL REPORTER 

The patent, however, must be held to show an operative design, be- 
cause an alternative opération is given in the patent (Figure 3), which 
seems to give a weaker field for storing. The criticism of this plan, 
that the opération would destroy the armature, is, I think, cleared up 
by Mr. Bentley, where he says this resuit would not occur in a small 
machine. 

Assuming the structure to be operative, the gist of its action is that 
the battery energizes the motor to start the engine with a large torque ; 
the governor reverses the current ; then the motor becomes a dynamo 
with a weaker magnetic field, and charges the battery under those con- 
ditions. 

Comparing the opération of the North East apparatus with that 
contemplated by the second Coleman patent, great différences appear. 
The starting switch, when swung to the left, contacts on two points. 
As it passes the first, the full force of the magnetic field is thrown in, 
being the shunt field added to the séries field, by which a large torque 
is momentarily applied. This gives a slow movement to the crank- 
shaft, not sufïiciently f ast to surely start the engine. So an intermedi- 
ate step is now unconsciously taken, through the swinging of the 
switch past the first to the second contact. The séries field is now 
short-circuited, leaving only the shunt iîeld in opération. This speeds 
up the armature, and crank-shaft geared to it, continuing on with the 
weaker field, but much quicker speed. When the engine starts the 
switch is manually released and flies back to its normal position, and 
the intermediate or noncharging period is reached. This stage need 
not be described further than to say that, when the battery voltage 
bas been overcome by that of the electrical machine now operating as 
a generator, motor opération has been thrown over to generator op- 
ération, and the current reversed, The engine has overtaken the arma- 
ture shaft, the latter gripped by the overrunning clutch-member, and 
now driven entirely by the engine, and the charging opération nearly 
reached. 

The generator pressure, though now somewhat higher than that of 
the battery, is not high enough for charging, because the current from 
the generator towards the battery runs through a fine wire shunt re- 
sistance-coil of about 235 ohms connected with a switch called "auto- 
matic switch No. 1." This high résistance keeps the current very 
low, until it can be eut out. When the pressure of the generator 
reaches 30 volts switch No. 1 closes. The closing of the switch short- 
circuits the résistance, and the charging period is now reached. The 
engine has now reached about 500 r. p. m. (révolutions per minute), 
and tliis switch will open when that falls to 350 r. p. m. and the charg- 
ing ceases. 

The charging opération occurs in this way : Current flows from the 
generator through the séries and shunt fîeld through the battery back 
to the opposite side of the generator, with a weakened field strength, 
regnlated also by another switch called "automatic switch No. 2," 
which necd not be particularly described, except to say that it opens 
and closes to maintain constant charging conditions. The weakened 
field results from the séries field and, shunt field opposing each other, 
while in the fîrst stage of the starting it will be remembered they were 
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assisting each other. This "bucking" cornes from reversing the cur- 
rent, which now goes through the séries field one way, and the shunt 
field in the same direction as it did before, just as a person entering 
his front gâte from the street goes in the same direction, no matter 
from which way he approaches the gâte. 

Obviously this is a very différent opération from that of the second 
patent, although the broad claims calHng for field intensity in start- 
ing and a weaker field in charging may be read upon it. If Coleman 
was the first to grasp this fundamental conception of the modem 
starter, infringement might be found. 

The Art Prior to 1901. Ten years before Coleman applied for his 
patents, Patton devised his electric street car shown in his patent No. 
475,702, issued May 24, 1892. In his description he says: 

"I utillze the dynamo as a motor for startlng up and running the gas or 
analogous engine or motor untll the speed of the engine is such as to drive 
the dynamo at a rate of speed sufficlent to eonvert it into a generator. The 
dynamo is thus primarily supplied from a storage^battery, and as a con- 
venlent, economical, and effective arrangement I supply the dynamo from a 
storage-battery v?hich in running the car is employed as an auxiliary and ad- 
junct to the dynamo, as hereinbefore set forth. When, therefore, the dynamo 
and electric-motor circuits are open and the engine is at rest, the dynamo 
ean be started up as a motor by placing the storage-battery in circuit connec- 
tion with the dynamo, vvhereupon the dynamo will at once run as a motor 
and start up the engine. As soon, hovrever, as the engine attains a proper 
rate of speed, it will so increase the speed of the dynamo as to eonvert the 
same into a generator, whereupon the dynamo will supply back the storage- 
battery, and the two will be in readiness for supplying the electric motor." 

No change of field intensity was thought of in this patent. This 
was apparently the first electric starter, and was used in Pullman, 
111., in 1890 or 1891. Along the same line is the Washburn patent of 
1895, No. 550,008, which also shows Coleman's fundamental idea. 
A rhéostat is shown, which the patentée says is to regulate and pré- 
détermine the amount of current delivered to the storage battery. 

The notion of change of field intensifies is claimed by Mr. Water- 
man to be présent (though not expressly described) in the Greengrass 
English patent, No. 26,302, of 1896, because a compound wound motor 
is employed, which would hâve a field of less intensity when the cur- 
rent is reversed for charging, as described in the patent. Counsel for 
complainants point out that, as the electric machine is as large as the 
gas-engine, no intense field would be necessary ; also that the patentée 
had no such idea, because he says a "shunt or compound wound mo- 
tor" could be used. 

In the Clubbe and Southey English patent, No. 11,053, of 1896, 
chère is a starting and storing apparatus with a reversing switch. The 
motor-dynamo is to hâve a shunt winding, and there is no suggestion 
of a change of field intensities. 

But in the Munson United States patent. No. 653,199, issued July 
3, 1900 (applied for May 16, 1898), this notion is expressly provided 
for. He says he uses two sets of field windings, used separately to 
constitute the machine either a motor or a dynamo, and traces the 
motor circuit through the field windings, and the dynamo circuit 
through the shunt field windings. Both are clearly shown in the dia- 
grams. It is true that Munson and Coleman were working at différent 
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problems, and that the former does not strictly anticipate the latter; 
but it iscertainly true that Coleman did not originate the broad, funda- 
mental idea of the great value of the change of field intensity, which 
is clearly présent in Washbum and Munson. 

Infringement of Second Patent. Six claims are in suit, one of which 
f ollows : 

'7. The combination — 

1. Of an engine and an electric motor connected together so 

that each is adapted to actuate the other. 

2. Electrical storage means. 

3. Means for Connecting the motor as a field of great intensity 

as a motor, with the storage means to start the engine. 

4. Means for Connecting the motor with a field of less intensity, 

as a dynamo, with the storage means. 

No doubt this claim reads on defendant's apparatus, not quite ac- 
curately as to the field of great intensity to start the motor, because 
defendant's field is normally eut down to the shunt field while the 
motor is starting. The claim reads almost equally well on Munson, 
and is thus much too broad. Coleman conceived that a strong field 
for starting and a weaker field for charging would be useful, and de- 
scribed two ways for getting results. Others had preceded him in 
the same idea, and had described the forms in which they proposed 
to embody it. Complainants and défendant also at a later time de- 
signed other forms for carrying out the same idea. Défendant does 
not use Coleman's forms, or either of them ; the two are widely différ- 
ent. Not only this, but défendant adopted well-known forms of wind- 
ings, résistances, and switches which antedated Coleman, and did this 
without any aid from him. Thèse forms are quite similar to Lewis, 
No. 516,496, and particularly Creveling, No. 644,409, issued February 
27, 1900. 

Washbum had the right to claim this variation of field intensity, 
because he was the first to discover it; but Munson and Coleman 
each had the right to his own form of how the idea should be carried 
out, so long as they did not trespass on any valid patent rights. Cole- 
man adopts one form, défendant another. "The latter is not a mère 
colorable departure from the form of Todd [Coleman], but is a sub- 
stantial departure." Duff v. Sterling Pump Co., 107 U. S. 636, 2 
Sup. Ct. 487, 27 L. Ed. 517. 

There should be a decree sustaining the claims 3, 7, 12, l'7, and 20 
of patent 745,157, and declaring thèse claims infringed; also sustain- 
ing claims 2, 3, 7, and 9 of patent No. 842,827, but declaring this 
patent not infringed. There should not be costs for or against either 
party. The decree should also provide for an injunction and account- 
ing under the five claims of the first patent referred to. 
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JAMES A. VOGEL CO. v. A. WEISKITTEL & SON CO. 
(District Court, D. Maryland. February 25, 1915.) 

1. Patents <S=>328 — Validitt and Infeingement— Flushing Apparatus. 

The Vogel patent, No. 737,796, for a flxishing apparatus for vvater- 
closets, deslgned to be frost-proof, claim 4, held valld, but cot infrliiged 
by an apparatus in which a by-pass Is substituted for a ring valve, which 
Is made an essential élément of the patented combination. 

2. Patents <S=>328 — Validity and Infkingement^Flushing Apparatus. 

The Vogel patent, No. 801,754, for a flushing apparatus for water- 
closets, de.slgned to be frost-proof, claim 5, was not anticipated, diseloses 
patentable invention, and is not invalid for prlor use ; also held inf ringed. 

In Equity. Suit by the James A. Vogel Company against the A. 
Weiskittel & Son Company. On final hearing. Decree for complain- 
ant. 

Gans & Haman, of Baltimore, Md., and E. Hume Talbert, Thomas 
A. Coni}olly, and Joseph B. Connolly, ail of Washington, D. C, for 
plaintiff. 

German H. H. Emory, of Baltimore, Md., and Eugène G. Mason and 
Charles L. Sturtevant, both of Washington, D. C, for défendant. 

ROSE, District Judge. The plaintiff owns letters patent No. 737,796, 
September 1, 1903, and No. 801,754, October 10, 1905, both issued to 
Joseph A. Vogel. He is the président of the plaintiff. In this case 
there is no occasion to distinguish between him and it. The word 
"plaintiff" will be used, whichever is meant. Both patents are for 
flushing devices for water-closets. In each the purpose is to make a 
frost-proof apparatus. To attain this end both the supply and the 
drain pipe, as well as the valve which controls the flow of water f rom 
the latter, must be below the frost line. The device must operate auto- 
matically. If it does not, some one forgets, and the water freezes. 
To be commercially practicable, its parts must be few, and its mech- 
anism simple. Its valves must be easily removable for repair or re- 
placement. The apparatus shown in the plaintifï's first patent complies 
with thèse conditions fairly well, but that described in the second meets 
them so much more satisfactorily that the plaintiff has never attempted 
to put the former on the market. The latter has gone into extensive 
use. Upwards of 50,000 of them hâve been sold at a wholesale price of 
$9.60 apiece. In Baltimore the récent introduction of a complète Sys- 
tem of sanitary sewers has led to the installation of many closets in 
unheated buildings. Under such circumstances the municipal health 
department requires that the closet shall be frost-proof. In consé- 
quence more than 15,000 of plaintiff's devices hâve been sold in this 
city. No question is made that both hère and in latitudes as far north 
as Nova Scotia they hâve worked satisfactorily. The essential différ- 
ence between the device of his first and of his second patent is that 
in the former the valve-seat is above the valve which controls the inlet 
f rom the water main, and in the second is below it. In each a spring 
aids in keeping the valve normally closed — in the earlier device by push- 

®!:3For other cases sea game toplc & KEY-NTJMBER In ail Key-Numbered Digeats & Indexes 
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ing it up from below, and in the later by pushing it down from above. 
Slight as the change now appears to hâve been, it made possible the 
omission of a number of parts. It resulted in great simplification of the 
structure as a whole. When the spring and the i^alve were below the 
seat of the latter, it was difficult, and in the form of device described 
in the first patent impracticable, to lift the valve-rod with the valves 
and spring upon it out of the pipe into which it was fitted. It was 
necessary to take the pipe itself out. In order to make it practicable 
to do that, the plaintiff in his first device provided an outer or jacket- 
ing pipe, which remained permanently in the ground, and into which 
the inner or valve-incasing pipe was removably fitted. In his later 
device there was no occasion for a jacketing pipe. The valve-rod, car- 
rying ail the parts upon which repairs were at ail likely to be required, 
could be taken out without at ail disturbing the underground pipe. 
Earlier inventors, such as Marshall, letters patent No. 382,820, May 15, 
1888, and Casier and Hastings, No. 532,530, January 15, 1895, had 
shown valve connections and antifreezing valves for frost-proof closets 
which could be similarly removed ; but their devices were adapted for 
use only in direct-flush closets of which a pressure tank formed no part. 
Plaintiff sought to provide an apparatus which could be adapted to 
use with an after-flush as well as a direct-flush closet. His problem 
was thereby additionally complicated. He solved it. 

[1] In this case he charges the défendant with infringing- only one 
claim of his first patent, viz., the fourth, which reads as follows : 

"In a flushlng apparatus, the eombination with the bowl, the tank, and a 
valve-eliamber having communication with the bowl and the tank, of a water- 
pipe, leading to the valve-chamber and formed with drain-ports, a reciprocable 
valve-rod in the pipe, valves at the respective ends of the valve-rod, a spring 
to lift the rod with the valves, a ring-valve actuated by the valve-rod to 
open and close the draln-ports, and a pipe to carry the drain o£C." 

To economize water and to make its f ull flow available for flushing, it 
is in ail this type of apparatus désirable to close the drain whenever 
the supply is open. The waste-pipe in plaintiff's first devise opened out 
of the jacket into which the water flowed from the inner pipe through 
certain ports. To close thèse he used the outer circumference of ai 
ring-valve, which, however, permitted the water from the main to pass 
freely through its open center up the inner pipe to the tank. It is 
this ring-valve which is made an élément of the claim above quoted. 

Défendant necessarily provides a means by which water from the 
main passes by the closed mouth of the drain. It does so, however, 
by the use of a by-pass, and not a ring-valve. Plaintiff says one is 
a well-recognized équivalent of the other. For many, doubtless for 
most, purposes that is so, but not necessarily for the one presently in 
hand. In plaintiff's earlier device a by-pass would hâve been more or 
less inconvénient. A ring-valve suited his turn perfectly. Requiring 
two pipes, it is désirable that the inner should be of small diameter. Â 
ring-valve probably takes less room than a by-pass. When it can be 
employed to equal advantage, it is seemingly simpler and more direct 
in its opération. Moreover, the ring-valve élément served as an addi- 
tional distinction from some of the structures shown in the prior art, 
as, for example, the device of Casier and Hastings, supra. 
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I am persuaded that the plaintiflf deliberately elected to make a 
ring-valve, as distinguished from a by-pass, an élément of his claim 
in suit. As that feature is not found in defendant's device, it does not 
infringe. 

[2] The only other claim before the court is the fifth of the patent 
No. 801,754. At the time apphcation for it was made, the art to which 
it related was somewhat crowded. It is true there was still room for 
improvement. Plaintiff doubtless thought he had taken quite a step 
forward. Nevertheless his soliciter evidently had in mind the ex- 
pediency of restricting some of his claims to the structure actually 
shown in the drawings. As a conséquence, the claim in suit, being for 
a combination containing a number of éléments, is rather narrow. It 
reads as follows : 

"In a flushing apparatus, the combination of a bowl, a tank, a valve-case 
communicating with tlie bowl and tank, a supply-pipe communicating with the 
valve-casing and provided with an inlet and drain apertures, a rod extending 
through said pipe and casing and carrying inlet and flushing valves, the 
latter controliling the flow of water between the supply-pipe and tank and 
between the tank and bowli, said rod being provided with a by-pass for the 
flow of enterlng water between the Inlet to the pipe and the valve-casing, a 
seat-lid, means operated when the seat-lld is depressed to raise the rod to 
open the Inlet-valve and close the flush-valve, and a spring within the valve- 
casing adapted to force the rod downward to open the flush-valve and close 
the inlet-valve and nonnally malntain said parts in such position." 

This claim cannot be read on any structure which does not contain 
a valve-casing communicating with both bowl and tank. Défendant 
says that in its device the valve-casing does not communicate with the 
tank. This contention is true only in the sensé that in plaintifï's closet 
the communication between the valve-chamber and the tank is direct, 
and in the defendant's it is somewhat indirect. For every practical pur- 
pose the différence is immaterial. Both operate in precisely the same 
way to attain the same resuit. The language of the claim does not 
necessarily require that the communication shall be direct. In this 
respect there is no reason why the court should add restrictions which 
the wording of the claim does not compel. Other détails in which 
défendant says the claim cannot be read upon its device are even more 
minute and unimportant. It follows that, if the claim is valid, défend- 
ant has infringed it. 

Is it valid? Defendant's expert says that the first Vogel patent is 
doser to the claim in suit than is any other prior disclosure. I am not 
prepared to hold that to make the advances which the combination 
described in the claim in suit shows over plaintifï's earlier device did 
not involve invention. The same expert believes, however, that the 
différences between plaintifï's structure and that of the défendant are 
more important than to me they seem to be. He says that he regards 
the device shown in the Healy patent. No. 580,279, April 6, 1897, as the 
nearest approach to that of the défendant, which may mean that, if 
the distinctions between defendant's apparatus and that of plaintiff are 
to be regarded as immaterial, he thinks Healy's is more nearly like the 
plaintiff's than any other shown in the prior art. Healy has his inlet 
valve below its seat, and the valve is normally kept closed by the 
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pressure of the water, assisted by the action of a spring which, while 
mounted above the valve, opérâtes to pull it upward against its seat. 
Healy shows a hydrant. His structure has no tank or bowl connec- 
tions. Such connections had been often made before his day, and they 
had been very frequently adapted to automatic use, either in a continu- 
ons or an after-flush closet. Nevertheless, to adapt his device to serve 
the purposes of such an apparatus as that described in the claini in 
suit required varions adjustments. They seem simple enough, now 
that somebody has made them. Any expert can look over the old 
patents and show how plaintiff's machine could be made by taking one 
idea from one patent, borrowing another from a second, and adapting 
still another suggested by a third. The différence between the expert 
and the inventer seems to be that the former is wise after, the latter 
before, the event. 

Défendant says that, even so, plaintiff's patent is invaHd, because 
the device there shown was anticipated by certain closets in use in 
Buffalo, N. Y., and in Walla Walla, Wash. In 1901 and 1902 the 
Zéro Valve & Brass Manufacturing Company of Buffalo, hereinafter 
referred to as the Zéro Company, was trying to construct a frost-proof 
closet. It is highly probable that it came near anticipating plaintiff's 
invention. It is not satisfactorily established that it did. No spécimen 
of the actual structure it made has been preserved. Drawings and 
sketches show that the Zéro Company was then.approaching very close 
to plaintiff's conception. Some of the closets it constructed were put 
in actual use. There is some testimony that they gave satisfaction. It 
is significant, however, that after the experiments had been tried those 
who managed the Zéro Company came to the conclusion that it was 
not possible to produce a reliable frost-proof closet for latitudes as 
far north as that of Buffalo. No attempt has been made to contra- 
dict plaintiff's évidence that his closets hâve worked well as far north 
as Nova Scotia. There must hâve been some différence between what 
plaintiff does and what the Zéro Company did. That différence seems 
to measure the distance between failure and success. It is possible 
that the shortcomings of the Zéro Company's closets were due to some 
purely mechanical defects, which could hâve been remedied without the 
exercise of invention. That does not seem very probable, however. 
The Zéro Company appears to hâve been an experienced manufacturer 
of such goods and to hâve skilled mechanics at its command. More- 
over, the défendant has not attempted to show the existence of any 
such remediable defects in the constructions relied on as anticipating 
plaintiff's device. In my view, anticipation by prior use has not been 
made eut by that clear and convincing testimony requisite to sus tain 
that défense. 

It follows that the fifth claim of patent No. 801,754 is valid and is 
infringed. A decree in accordance with thèse conclusions may be pre- 
sented. 
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KOBBINS T. WEBSTEIR. 

(District Court, D. Maryland. February 11, 1915.) 

Patents <S=»328 — Validity and Infringememt — Davit-Supporting Means 
FOE Sharp Stern Boats. 

The Eobbins patent, No. 902,452, for davit-supportlng means for sharp 
stern boats, discloses patentable Invention and is valid; also held in- 
frlnged. 

At Law. Action by Joseph E. Robbins against Thomas B. Webster. 
Trial to court. Judgment for plaintifif. 

Marbury, Gosnell & Williams and George Winship Taylor, ail of 
Baltimore, Md., for plaintiff. 

Whitelock, Deming & Kemp and W. Thomas Kemp, ail of Baltimore, 
Md., for défendant. 

ROSE, District Judge. This is a suit at law for the infringement 
of letters patent No. 902,452, issued October 27, 1908, to Joseph Ed- 
ward Robbins, the plaintiff. By agreement of the parties, the case has 
been tried before the court sitting as a jury. The patent is for a davit- 
supporting means for sharp stern boats. The case has been tried upon 
an agreed statement of facts. No prior patents or publications bave 
been cited against the patent in suit. No prior use of any means of 
carrying yawl boats or tenders upon davits at the stern of sharp stern 
boats is shown or claimed. It is agreed that such sharp stern boats, 
generally known as "bugeyes," more accurately as "buckeyes," hâve 
been used upon the waters of the Chesapeake and its tributaries for 
40 years or more ; that upon square stern vessels of the same class it 
had been common to carry a yawl boat upon davits at the stern, but 
that it never had been donc on sharp stern boats, although many cap- 
tains and owners of such vessels recognized that it would be convenient 
and désirable to carry their yawls there. On such boats the yav>rl had to 
be lashed on deck or towed astern. It could not be carried on davits 
on the side of the vessel for two reasons : First, because in that posi- 
tion it would interfère with the handling of the sails ; second, it would 
often be put under water when the vessel keeled over. 

The invention was niade in 1908, and since then has gone into use on 
about one-half of the 200 bugeyes on the Chesapeake. About 50 of 
thèse bave paid the license fee which the patentée has been in the habit 
of exacting, viz., $25 a boat. Some 25 more hâve agreed to abide by 
the détermination of this suit. The only défense is iack of invention. 
The device of the patent consists of two parallel wooden beams which 
are secured to the outside of the gunwale and extend rearwardly and 
upwardly. Upon their upper surfaces at their outer ends rests a trans- 
verse beam, the center of which is also supported by the gunwale. The 
beam is braced and secured by angle irons or wooden brackets to pre- 
vent twisting. Secured to the inside of the gunwale of the boat, ad- 
jacent to the point where the upwardly and rearwardly projecting 
beams are made fast, are brackets through which the davits proper 

Ê=>Por other easea see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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pass. Below the brackets in the deck, sockets are provided in which 
the lower ends of the davits are secured. For some distance the davits 
go directly upward, and are then bent so as to extend rearwardly and 
upwardly in a plane parallel to that of the two beams first mentioned, 
but considerably above them. The davits extend out beyond the ex- 
trême end of the vessel. Braces or brackets with their upper ends 
secured to the lower surface of the davits extend upwardly from the 
crossbeam before referred to. The principal weight of the davits rests 
upon thèse braces, and the former are thus relieved of the strain to 
which they would otherwise be subjected. Secured to the upper faces 
of the extrême outer ends of the davits is a transverse wooden beam, 
which further braces them and prevents their twisting. The eye-bolts 
which sustain the blocks to support the yawl are secured to the lower 
face of the outer end of the davits. 

This construction seems simple. The défendant says that it involves 
no invention, and relies upon such cases as Morris v. McMillin, 112 
U. S. 244, S Sup. Ct. 218, 28 L. Ed. 702; Outlook Envelope Co. v. 
Sherman Envelope Co., 216 Fed. 754, 132 C. C. A. 575 ; Osgood Dredgc 
Co. V. Metropolitan Dredging Co., 75 Fed. 670, 21 C. C. A. 491. The 
patent in suit has in its favor the ordinary presumption of invention 
arising from its grant. The want of such a device had been long recog- 
nized. Since it was patented it has gone into fairly extensive use. In 
view of the fact that for more than 30 years nobody found out how 
to do it, I am not prepared to hold that the way of doing it was so 
obvions that it involved no invention. 

The patent has eight claims. Some of them are phrased in quite 
gênerai terms. Others are précise and minute. The record does not 
go fully enough into the prior art to make discrimination among them 
expédient. Some of the more spécifie claims of the patent are in my 
view valid. Nothing more need be hère determined. It is admitted 
that the défendant has used the patented device on three of his boats. 
There is no dispute that the plaintifï's fixed license fee is $25 per boat. 

The plaintifï is therefore entitled to a verdict of $75, and judgment 
for that amount may be entered thereon. 



UNITED STATES v. DELA W ARE, L. & W. R. CO. 

(District Court, N. D. New ïork. February 15, 1915.) 

1, Cabeiees <S=>37 — Cakeiage of Live Stock — Actions fob Pewalties — Evi- 
dence. 

Under Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. 1913, 
|§ 8651-8654), prohibiting carriers from confinlng animais in cars, boats, 
or vessels for longer tban 28 consécutive bours, or 36 bours on request of 
the owner or person in cnstody of such animais, wltbout unloading them 
for rest, vcater, and feeding for the period of at least 5 consécutive hours, 
where in an action for penalties it was stipulated that défendant received 
a shipment of horses from a Connecting carrier after they had been con- 
flned without unloading them for 44% hours, that 2% hours elapsed 
thereafter beîore they were unloaded at defendant's nearest unloading 
point, that the actual running time between the point where the car was 

®=r>For other cases see saire topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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received and such unloading point was 1 hour and 5 minutes, that the 
movement of the car to the unloading point was through an exceedingly 
busy and active railroad yard, and that the maximum température on 
that day was 40 degrees, the minimum température 23 degrees, and the 
mean température 32 degrees, but the probable or approximate time neces- 
sarlly used up by reason of weather or switching did net appear, défend- 
ant did not sustain the burden of showing that it exercised diligence and 
acted with reasonable promptness in moving the car to the unloading 
point and commencing unloading, as the court could not flnd without évi- 
dence that 1 hour and 25 minutes was necessarlly used in switching 
opérations and movements, or in such movements interfered with and 
delayed by weather conditions. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. <S=>37.] 

2. Caeriers ®=>37 — Caeriage of Live Stock — Confinement — Liabilitt. 

A railroad company, which received a shipment of horse^ after they 
had already been confined without unloading for food, water, and rest for 
a period in excess of that permitted by the Tvpenty-Eight Hour Law, was 
bound to exercise diligence and to act with reasonable promptness In 
moving the car to its nearest unloading point and in commencing the un- 
loading. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 95, 927; Dec. 
Dig. cs=>37.] 

8. Caerikes i®=»37 — Caeriage of Live Stock — Actions for Penalties — Bur- 
den OF Pboof. 

In an action for a penalty for the violation of the Twenty-Eight Hour 
Law by a railroad company, which received from a Connecting carrier a 
shipment of horses already conflned without food, water, and rest for a 
longer period than that permitted by the statute, the burden was upon It 
to show that it exercised diligence and acted with reasonable promptness 
in moving the car to its nearest unloading point and in commencing un- 
loading. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. 0=»37.] 

4. Caeeieks <®=>37 — Cabbiage of Live Stock — Confinement — Liabilitt. 

Under the Twenty-Eight Hour Law, where a carrier unloaded a ship- 
ment of horses which had been confined without food, water, and rest for 
44% hours, and after 3 hours reloaded them and forwarded them to their 
destination, there was a new violation of the statute, though it required 
only 3 hours to reach their destination and they were then immediately 
unloaded, and though the owners of the horses consented to such reload- 
ing, as the statute requires an unloading and rest of ati least 5 hours, 
and the consent of the owners cannot nuUify the statute. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. <S=»37.] 

6. Caeeiees <s=>37 — Caeriage of Live Stock — Confinemejjt — Liabilitt. 

While it is not a défense to an action for a penalty under the Twenty- 
Eight Hour Law that a carrier has instructed its employés to comply 
Btrictly with such law, such instructions wiU bear on the amount of the 
penalty which the court should impose. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 95-927; Dec. 
Dig. <g=s>37.] 

6. Carriers ®=>37 — Carbiagb of Live Stock — Violations — Amount of Pen- 
alty. 

Where, after a carrier received from a Connecting carrier a shipment 
of horses which had been confined without food, water, and rest for 44% 
hours, there was a delay of 2% hours before they were unloaded, and 
after only 3 hours they were reloaded and forwarded to their destination. 

4=9For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Di^ests & Indexes 
220 P.— 60 
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and It dld not appear ttiat tbe carrier had instructed Its employés to com- 
ply with the statute, though. there was no intentional violation of the 
statute, there was such négligence as called for the imposition of more 
than the minimum penalty fç>r the second violation, and a penalty of $200 
would be Imposed. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 95, 927; Dec. 
Dig. ®=»37.] 

Action by the United States against the Delaware, Lackawanna & 
Western Railroad Company, to recover penalties for an alleged vio- 
lation of the Twenty-Eight Hour Law, so called. Judgment for the 
United States. 

John H. Gleason, U. S. Atty., of Albany, N. Y., and Thos. H. 
Dowd, Asst. U. S. Atty., of Cortland, N. Y., for the United States. 

F. W. Thomson, of Syracuse, N. Y., and W. S. Jenney, of New 
York City, for défendant. 

RAY, District Judge. [1] The facts in this hâve been stipulated 
as follows: 

"1. That a car loaded with 20 horses, eonslgnod to the order of the Winters 
& Prophet Canning Company, at the village of Mt. Morris, N. T., by a con- 
signor named Omer Van Wlnkle, of the clty of Anderson, Ind., was dellvered 
by the Cleveland, Cincinnati, Chicago & St. Louis Railroad Company, as in- 
itial carrier, and the Lake Shore & Michigan Southern Railway Company, as 
Connecting carrier, on December 18, 1910, to the défendant, the Delaware, 
Lackawanna & Western Railroad Company, at Buffalo, N, X. 

"2. That said car was delivered as aforesald and was received by the de- 
fendant upon a side track which is called an 'interchange track,' and which 
is a track set apart for the common use of both said Lake Shore & Michigan 
Southern Railway Company and the défendant company to accomplish the 
interchange of through trafflc. 

"3. That said car was delivered as aforesaid to the défendant company at 
12:30 o'clock in the afternoon of December 18, 1910. 

"4. That in maklng said delivery as aforesaid the Lake Shore & Michigan 
Southern Railway Company also delivered to the défendant company a way- 
blU showing destination, route, etc., of said car, and also showing, by a state- 
ment Indorsed thereon, that said horses had been loaded at 4 p. m., on De- 
cember 16, 1910, at Anderson, Ind., and also showing, by a statement indorsed 
thereon, that said horses had been fed and watered In transit, between Ander- 
sen, Ind., and Buffalo, N. Y. 

"5. That at the time défendant received said car as aforesaid said horses 
had been already conflned by the Cleveland, Cincinnati, Chicago & St. Louis 
Railroad Company, the initial carrier thereof, and the Lake Shore & Michi- 
gan Southern Railway Company, the Connecting carrier, in a railroad car 
without unloading them for food and water and for rest, in violation of law, 
for a period of 44% hours. 

"6. That the horses in said car were accompanied by the consigner thereof 
and were subject to the 36-hour period under said law, and the Cleveland, 
Cincinnati, Chicago & St. Louis Railroad Company and the Lake Shore & 
Michigan Southern Railway Company had exceeded said period by 8% hours. 

"7. That when delivery of said car was tendered to défendant by its Con- 
necting carrier, the Lake Shore & Michigan Southern Railway Company, upon 
said Interchange track, under the conditions as aforesaid, there were but two 
courses for thls défendant to follow: One course was to refuse to accept 
the said car, which would hâve compelled its said Connecting carrier, the Lake 
Shore & Michigan Southern Railway Company, to haul said car back on 
its own Une to its nearest stockyard for unloading said horses ; and the other 
course was to accept the car and assume the duty of hauling said car with 

<g33For other «ases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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reasonable promptness, under ail the circumstances, to Its own nearest stoi^k- 
yard for unloading. 

"8. That this défendant Company accepted the car and thereby accepted 
whatever responsibilities and diities in relation tliereto wlilch, under the 
circumstances then présent, were placed upon défendant by the fédéral stat- 
ute regulating the transportation of live stock. 

"9. That said car was delivered to the défendant at 12:30 o'clock in the 
afternoon of December 18, 1910, by the Lake Shore & Mlchigan Southern Rail- 
way Company, as Connecting carrier, at the said interchange track in BuECalo, 
and défendant took said car from said Interchange track In the afternoon of 
said date, and moved it to East Buffalo stockyard, defendant's nearest facility 
for unloading, where the horses were unloaded for food, water, and rest at 
3 p. m. on December 18, 1910. 

"10. That between the time of delivery of said car to the défendant Com- 
pany by its immédiate Connecting carrier on said exchange track and the time 
when défendant unloaded the horses as aforesaid 2% hours elapsed. 

"11. That said haul from the Interchange tracks to the stockyards of the 
terminal, was a movement through an exceedingly busy and active railroad 
yard. 

"12. That défendant did not carry said car from the interchange tracks 
in any main Une movement towards destination prior to unloading. That said 
car was handled in a separate movement from the said interchange track to 
said stockyards by a yard englne. 

"13. That the actual running time of the car from Buffalo to East BufCalo, 
exclusive of the necessary switchlng movement, was 1 hour and 5 minutes. 

"14. That the maximum température on said December 18, 1910, was 40 de- 
grees, the minimum température 23 degrees, and the mean température was 
32 degrees. 

"15. That no penalty has been coUected from the Cleveland, Cincinnati, Chi- 
cago & St. Louis Railroad Company, nor the Lake Shore & Mlchigan Southern 
Railway Company on account of the handling of said car by them or either of 
them, and no action for such purpose has been brought 

"16. That after said horses had been fed, watered, and rested from 3 p. m. 
on December 18, 1910, until 6 p. m. on the same day, said horses were, at the 
rejuest of the conslgnor thereof and attendant, Omer Van Winkle, reloaded 
and forwarded from East BufiEalo on December 18, 1910, at 6:45 p. m., easterly 
to their destination at Mt. Morris, N. Y., a distance of 57 miles, where they 
arrived at 9:45 p. m. on said December 18, 1910, and they were Immediately un- 
loaded. 

"17. That the défendant is a corporation organized under the laws of Penn- 
sylvania." 

This car load of horses came to the défendant, Delaware, Lacka- 
wanna & Western Railroad Company, after the horses contained there- 
in had been confined withoiit rest, food, or water for 8I/2 hours in 
excess of the statutory period of 36 hours, to which provision of the 
law it was subject, and of this fact the défendant company had knowl- 
edge. If, therefore, the défendant company had moved the car for- 
ward towards its destination without first unloading for the statutory 
time, it would hâve made itself a party to the illégal confinement, and 
would be liable to the penalty imposed by law. However, it did not 
do this, but after the lapse of 2y^ hours actually unloaded the horses 
at its nearest point for performing this service for rest, food, and 
water. 

From the thirteenth conceded fact it appears: 

"That the actual running time of the car from BufCalo (where It was re- 
ceived by the défendant) to East Buffalo (which was the defendant's nearest 
unloading point), exclusive of the necessary switching movement, was 1 hour 
and 5 minutes." 
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How much time for the necessary switching movement or move- 
inents of this car in transferring it to the unloading point v/as rea- 
sonably necessary does net appear. It also is conceded and stipulated : 

"That said haul from the intercbange tracks (where the car was received) 
to the stockyards of the terminal (unloading point) was a movement through 
an exceedingly busy and active railroad yard,." 

It is also stipulated and conceded: 

"That the maximum température on said December 18, 1910 (the day In 
(luestion) was 40 degrees, the minimum tomuerature 23 degrees, and the monn 
température was 32 degrees." 

Deducting the actual running time from the receiving point to the 
unloading point, 1 hour and 5 minutes, from the time unloading was 
delayed, we hâve 1 hour and 25 minutes' delay unaccounted for, ex- 
cept that the température may hâve had some influence and switching 
opérations may hâve had, and probably did hâve, something to do with 
this delay of about l^/o hours in the unloading. Hovvever, there is 
neither stipulation nor évidence showing the probable or approximate 
time necessarily used up by reason of weather or switching. The 
distance from the receiving point to the unloading point is not given, 
but the running time is. I do not think the court can find, without 
évidence, that 1 hour and 25 minutes 'was necessarily used in switch- 
ing opérations and movements, or in such movements interfered with 
and delayed by weather conditions. 

[2, 3] It was the duty of the défendant, on receiving this car of 
horses, in view of the violation of the statute which already had been 
committed by the Connecting Unes, to exercise diligence and act with 
reasonable promptness in moving the car to the unloading point and 
commencing the unloading. The burden of showing the exercise of 
such diligence, and that prompt movements, including switching op- 
érations, were made, was on this défendant. This court cannot sur- 
mise, guess, or speculate that there was a necessary delay of 1 hour 
and 25 minutes in switching under prevailing weather conditions. 
The movement of this car was through "an exceedingly busy and ac- 
tive railroad yard" ; but this is no excuse, in the absence of some 
breakdown or blockade which active care and précaution could not 
hâve foreseen and provided against. This court bas already, in an- 
other case, held that the movement of ordinary freight and passenger 
cars in such yards must give way to the movement of cars loaded with 
horses, cattle, etc., under such conditions. For anything that appears 
to the contrary, the defendant's employés took their time in moving 
this car load of horses, and permitted it to await its turn with cars 
of ordinary freight, regardless of the fact that the animais had al- 
ready been confined without rest, food, or water for more than the 
time permitted by law. It does not appear that this fact of unlawful 
confinement was brought to the attention of those engaged in mov- 
ing this car, or any of the cars, or that diligence and promptness m 
moving this car, or in unloading, was enjoined upon them. This court 
does not think there was a purpose to évade, on the part of the de- 
fendant, or violate, the law; but the delay was known, and, so far 
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as appears, willful, on the part of defendant's employés for whose 
acts in this matter the défendant is, of course, answerable. 

[4, 5] From the sixteenth stipulated finding of fact it appears that 
after such horses had been unloaded and fed and watered and rested 
on said day from 3 p. m. to 6 p. m., a period of 3 hours only, they 
were at the request and with the approval of the consigner and the 
attendant on such horses, one Orner Van Winkle, reloaded and at 
6:45 p. m. forwarded easterly to their destination at Mt. Morris, N. 
Y., a distance of only 57 miles from East Buffalo, where they arrived 
at 9 :45 p. m. the same evening, and were then immediately unload- 
ed. Hère was a plain violation of the statute, a separate and distinct 
violation, and the request and consent of the consigner and attendant 
is no excuse or défense. The statute requires an unloading and a 
rest of at least 5 hours bef ore reloading ; and it is not a question of the 
extent and duration of the sufïering, if any, of the horses, except 
as it bears on the amount of the penalty that should be imposed. By 
such reloading in violation of law the penalty was incurred. The 
consent of owners and consignors of cattle, horses, etc., cannot be per- 
mitted to nuUify the plain provision of the statute. I think railroad 
corporations should enjoin upon their employés, and enforce, a strict 
compliance with the law. Hère it does not affirmatively appear.that 
the employés of défendant engaged in moving this car, or cars, sim- 
ilarly loaded, had received any instruction the one way or the other ; 
but I am of opinion that défendant would hâve called the attention 
of the court to the fact, had any instruction been given. Of course, 
instructions in this regard, and a violation thereof by employés, would 
not be a défense; but it would bear on the question of amount of 
penalty the court should impose. 

[6] I am of opinion that, while there was no intentional violation 
of the statute on the part of the défendant company or its ofScers, 
there was such négligence as calls on the court to impose for the 
second violation in reloading after 3 hours' rest only more than the 
minimum penalty. There will be a judgment for the plaintiff of 
$100 for the first-mentioned violation, and for $200 for the second 
violation, and for costs. The acts themselves were knowingly and 
willfuUy donc, and hence the défendant knowingly and willfully failed 
to comply with the provisions of the act of June 29, 1906 (34 Stat. 
607, 608, U. S. Comp. St. 1913, §§ 8651, 8652, 8653). 

Judgment is directed accordingly. 
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BENNIÎTT V. BANK OF COMMERCE AND TRUST CO. et al. 
(District Court, N. D. Mississippi, B. D. September 22, 1914.) 

No. 5. 

1. CouNTiES <S=>182 — Bonds— PuRCHASK — Médium of Pathent — Checks. 

The delivery to a county treasurer In payment of the purchase priée of 
county bonds of a check payable to his order as treasurer, which he ac- 
cepta and receipts for as money, and indorses and deposits as money in 
banlj to his crédit as sucli otlicer, constitutes a payment for the bonds. 

[Ed. Note.— For other cases, see Oounties, Cent. Dig. §§ 275-281, 283. 
284; Dec. Dig. <®=>182.] 

2. CouNTiEs <®=>155 — Payments to County Teeasueer — Validity and Ef- 

FECT CONSTKUCTION OF StATUTE. 

The provisions of Code Miss. 1906, §§ 352, 987, whlch require the is- 
suance of a receipt warrant by a county] auditor to authorize the pay- 
ment of money into the county treasury, are for the purpose of providing 
a System of checks between the auditor and treasurer, as a matter of 
bookkeeplng, and the Issuance of such a warrant is not a condition précèd- 
ent to the vesting of title in the county to money actually pald to the 
treasurer, or to the diseharge of the liabllity of the person making the 
payment. 

[Ed. Note.— For other cases, see Countles, Cent Dig. §§ 223-225 ; Dec. 
pig. ®=»155.] 

3. WoRDs and Phrases — "Money." 

"Money," in the modem meaning of the word, Is not restricted to légal 
tender, coin or currency, but includes also such classes of paper as are 
in gênerai use commerclally as médiums of exchange. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Money.] 

In Equity. Suit by W. T. Bennett, receiver, against the Bank of 
Commerce and Trust Company and others. On exceptions to report 
of Spécial Master W. D. Anderson respecting issues between Tisho- 
mingo County, Miss., and défendant Trust Company. Exceptions 
overruled, and decree for défendant. 

W. J. Lamb, of Corinth, Miss., for receiver. 
Lamb & Warriner, of Corinth, Miss., for Tishomingo County. 
JuHan C. Wilson, of Memphis, Tenn., for Bank of Commerce & 
Trust Co. 

NILES, District Judge. From the record in this cause it appears 
that in November, 1911, défendant Bank of Commerce and Trust 
Company, of Memphis, Tenn., entered into a contract with the board 
of supervisors of Tishomingo county. Miss., to purchase certain coun- 
ty bonds, of the value of $35,000, issued by said county for building 
and maintaining roads in supervisor's district No. 1, agreeing to pay 
therefor par and accrued interest, together with the expense of litho- 
graphing said bonds; the total amount to be paid being $35,'700. 

Défendant, pursuant thereto, issued its check for the agreed pur- 
chase price, payable to the order of one W. M. Hundley, treasurer 
of Tishomingo county, and sent this check to J. H. Faircloth, prési- 
dent of the Tishomingo Banking Company, luka. Miss., for deliv- 

©csPor other casea see same topic & KEY-NUMBBR In ail Key-Numbered Digeats & Indexes 
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ery. Faircloth delivered the check to Hundley, the treasurer, who 
signed the following receipt: 

"I, W. M. Hundley, county treasurer of Tishomingo county, Miss., do hereby 
certify that I hâve thls 15th day of December, 1911, recelved from the Bank 
of Commerce and Trust Company, Memphls, Tenn., thlrty-flve thousand seven 
hundred dollars ($35,700), the purchase priée of $35,000 road bonds of Tisho- 
mingo county, supervisor's district No. 1, of the dénomination of $500 each, 
dated August 15, 1911, numbered from 1 to 70, both inclusive, and payable, 
bonds Nos. 1 to 14, Inclusive, respectively, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, and 24 years after date, and bonds Nos. 15 to 70, inclusive, 25 years 
after date, bearing interest at the rate of 6 per cent, per annum, payable semi- 
annually on February 15th, and August 15th, being $35,000, the par value of 
said bonds, and $700, accrued Interest on said bonds, to December 15, 1911, 
the date of delivery of said bonds to the purchaser and payment therefor. 
"W. M. Hundley, County Treasurer Tishomingo County, Mississippi." 

"Attest: J. H. Faircloth." 

Faircloth, after obtaining this receipt and indorsement of the check 
by Hundley, credited the check on the books of the Tishomingo Bank- 
ing Company to "Road Fund, District No. 1," and forwarded same 
to the Bank of Commerce and Trust Company for collection, charging 
the Bank of Commerce and Trust Company with the amount of the 
check. The défendant Bank of Commerce and Trust Company there- 
upon credited the Tishomingo Banking Company on its books with 
the $35,700 which sum was later checked out, or practically so, by the 
Tishomingo Banking Company in due course of business. 

Soon thereafter the Tishomingo Banking Company was placed in 
the hands of a receiver, having become insolvent, and the county of 
Tishomingo is seeking in this suit to recover from the Bank of Com- 
merce and Trust Company the purchase price of thèse bonds, upon 
the grounds: (1) That said bonds were invalid; (2) that the bonds 
had not been legally paid for by the défendant Bank of Commerce 
and Trust Company. 

At the October term, 1913, of this court, Hon. W. D. Anderson was 
appointed spécial master to take testimony and report his findings of 
fact and conclusions of law to the court. The spécial master after- 
wards filed his report, recommending that the bill be dismissed, to 
which report complainant excepts. 

The question of the legality of the bonds is eliminated, as upon 
the trial before the spécial master complainant abandoned that feature 
of the bill and conceded the validity of the bonds. The sole question 
(aside from certain motions by both sides to set aside process, and 
suppress certain testimony, which is not considered necessary to dis- 
cuss) is, to quote the spécial master : 

"Whether the bonds Involved had been legally pald for by the défendant 
the Bank of Commerce and Trust Company." 

Complainants prefer to state the question thus : 

"Dld the défendant Bank of Commerce and Trust Company pay the com- 
plainant Tishomingo county for the bonds which It bought from the county." 

The défendant Bank of Commerce and Trust Company states the 
issues presented as: 

"Whether or not thls proceedlng amounted to payment by the Bank of Com- 
merce and Trust Company of the purchase price of thèse bonds, so as to re- 
lieve the bank from further liabillty on their contract of purchase." 
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Certainly ît would be a hardship for Tishomingo county to lose this 
large amount of money, especially when it was to be devoted to the 
jAirpose of improving its roads, which in the court's opinion adds so 
ranch to the prosperity and pleasure of a community ; but this seems 
to be the situation: 

The county legally issued the bonds, the vahdity of which is un- 
questioned. The purchaser issued his check for the purchase priée, 
payable to the county treasurer, taking his receipt therefor. The 
check was properly indorsed by the treasurer in his officiai capacity, 
and the proceeds placed to the crédit of "Road Fund, District No. 1," 
in the Tishomingo Banking Company, of luka, where the treasurer 
kept his officiai account, and through which bank his business as 
treasurer was transacted. 

The treasurer, in his examination before the spécial master, on page 
51 of the record, testified as foUows: 

"Q. Where did you keep your money as treasurer? A. In Tishomingo Bank- 
ing Company. 

"Q. That Is the only bank in the county? A. Yes, sir; at that time. Yes ; 
I reckon It was during ail my term. 

"Q. Did they pay your warrants for you? A. Tes, sir. 

"Q. Who would make out deposlt slips when you deposlted money? A. It 
was done by some one In the bank; don't know whether It was the cashler or 
not. 

"Q. Whlehever one was handy would do It? A. Yes, sir. 

"Q. You deposlted ail the county funds you had there? A. Yes. 

"Q. How long had you been dolng that? A. During the term of four years. 

"Q. When you would get checks on différent places, what would you do with 
them? A. Turn them in there. 

"Q. Deposlt them In there, and hâve them colleet for you? A. Yes, sir; they 

transacted ail my financial matters. 

* * • ** * « • ** 

"Q. And ail checks you had you deposlted there, and they would coUect 
them for you; you would indorse the check? A. Yes, sir. • • * " 

It seems beyond question that in this instance the treasurer indorsed 
the check, as was his custom, as the Tishomingo Banking Company 
(which institution was only another name for Faircloth, its presiding 
genius), as testified by the treasurer, "transacted ail my financial mat- 
ters." It is further clear that the treasurer signed the receipt accom- 
panying the check. 

It is admitted that Faircloth acted for défendant in the negotiations 
leading up to the purchase of the bonds, and it is also a fact that de- 
fendant sent its check for the payment of the bonds to Faircloth. The 
spécial master finds, under the facts in the case, that, while Faircloth 
was the agent of défendant in the sale and purchase of thèse bonds, 
"the Tishomingo Banking Company acted as the agent of the défend- 
ant, to the extent of effecting a delivery of the bonds and making 
payment therefor, but it is not true that the agency of the Tishomingo 
Banking Company extended beyond this." 

Complainant earnestly contends that the Tishomingo Banking Com- 
pany was the agent at ail times pertaining to this matter of the Bank 
of Commerce and Trust Company, and because of the défendant 
having selected the Tishomingo Banking Company as its agent it was 
the cause of this trouble, and therefore ought to sustain the loss, and 



BENNETT V. BANK OF COMMERCE AND TBUST CO. 953 

the défendant is estopped because of its acts and conduct in dealing 
with the Tishomingo Banking Company in disputing this fact, both 
as a matter of fact and as a matter of law, between it and the com- 
plainant in this case. 

The court has carefully considered the record herein, realizing that 
by the unfortunate failure and insolvency of the Tishomingo Banking 
Company a serions loss will necessarily follow, either to the people of 
Tishomingo county, or to the défendant, which has parted with its 
money. It is considered by the court that, aside from the question 
of agency, the issue hère presented is whether such a payment by de- 
fendant bank is one that relieves it of further liabiUty on its purchase 
contract. Was it lawful in the first place for the county treasurer to 
accept other than coin or other légal tender money of the United States 
for thèse bonds? 

[ 1 ] Commercial usage in the everyday saf e and convenient practice 
of treating checks as money is almost universal, and the legality of 
such a payment in the instant case is well settled and especially binding 
upon this court, upon the authority of Montgomery County v. Cochran, 
121 Fed. 17, 57 C. C. A. 261. Quoting from the opinion of the court 
in the authority just cited (Montgomery County v. Cochran): 

"Wa& it the intention of the Législature that no transactions with the board 
of revenue and the purchaser of the bonds and the treasurer should be per- 
mitted, except by the use of coin or bank Mils? The statute must be con- 
strued in the light of commercial usage and common knowledge of business 
transactions. The word 'money,' when used in this statute, does net meau 
only coin and bank bills. 'Such a construction,' said Lyon, C. J., in State 
V. McFetridge, 84 Wis. 473, 515, 54 N. W. 1, 10, 998, 20 L. R. A. 223, 
'would be extremely technical, and is, we think, uncalled for. "Money" is 
a generic term, and may mean, n«t only légal tender coin and eurrency, but 
also any other circulating médium, or any instruments or tokens in gênerai 
use in the commercial world as the représentatives of value.' And it was held 
that a certificate of deposit was money vvithin the meaning of a statute. 
In ïaylor v. Roblnson (D. C.) 34 Fed. 681, Judge MeCormick said: 'The term 
"money" is used to designate the whole volume of the médium of exchange 
recognized by the custom of merchants and the laws of the country, just as 
the term "land" désignâtes ail real estate.' In Allibone v. Ames, 9 S. D. 
74, 81, 68 N. W. 165, 167, 33 L. R. A. 585, the court applies this définition to 
a certificate of deposit: 'When the certificate of deposit was delivered to 
plaintiff, and accepted by him, it had ail the characteristics of money. Its 
return to the bank must be regarded as a deposit of that amount of eurrency. 
It was, the parties so treating it, precisely the same as if the treasurer had 
received the coin and again deposited it. To say that if a person deposlts a 
draft or certificate of deposit with a bank, and receives crédit for the amount 
of it, he does not make a deposit of that amount, is simply absurd, in view 
of the modem methods of transacting business.' And there are other au- 
thorities to the same effect, showing that the words 'funds or money' and 
'proceeds of sale,' as used in the act, should not be confinod in tlieir meaning 
to coin and bank bills. State v. Krug, 12 Wash. 288, 41 Pac. 126 ; Byrom v. 
Braudreth, 16 L. R. Eq. Cases, 475; State v. Hiil, 47 Neb. 456, 66 N. W. 541; 
People v. McKinney, 10 Mich. 55 ; Bork v. People, 16 Hun, 476. The use of 
checks, certificates of deposit, and other commercial instruments is so uni- 
versal and so essential in large transactions tliat we cannot assume that 
the Législature of Alabama meant to forbid their use in the negotlation and 
sale of the bonds. If .Tosiah Morris & Co. had had the coin on hand to pay 
for the bonds in question, the transaction would uave heen conducted by the 
use of checks or certificates of deposit, and we think without any violation 
of the terms of the statute. If silver coin had been in bank as the basis of 
the transaction, Its weight (about 6,546 pounds) would hâve made the use of 
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checks or certiflcates necessary to conveniently complète the transaction. 
We think, therefore, that checks or certiflcates of deposit received in good 
faith by the board of revenue, and delivered to the treasurer, or delivered by 
direction of the board of revenue to the treasurer, would be 'tunds or money,' 
or the 'proceeds of sale' of the bonds, in the hands of the treasurer. The 
check for the priée of the bonds in the hands of the treasurer, he having re- 
ceipted for the same as money, was 'funds or money' in his hands, withiu the 
meanlng of the statute. It was not his duty to keep the check, but to hâve 
it cashed, and to keep the coin or notes received on the check. In doing this, 
he should conform to the law of the state, and keep the coin or notes uuder 
his aetual Personal control, as, for example, in his own safe, or on spécial de- 
posit. It is conceded to be the settled law In Alabama that. If the check was 
money In the treasurer's hands, it was a conversion of it to make a gênerai 
deposit of it in a bank. Alston v. State, 92 Ala. 124, 9 South. 732, 13 L. B. A. 
659. If there was reluctance in applylng this rule generally to a deposit in a 
solvent bank, it should be applled without question under the circumstances 
under which the treasurer depcsited this fund. If the check was funds or 
money, within the meaning of the statute, that would seem conclusive. But 
if it was necessary that the check be collected before It became money, It 
is urged with great force that the efCect of the deposit of the check to the 
crédit of the treasurer was to eollect the check. When the check was pre- 
sented at the bank and accepted by credlting the amount of it to the treasurer, 
the elïeet in law of the transaction was the same as if the amount of the 
check had been handed to the treasurer and by him returned to the bank. 
National Bank v. Burkhardt, 100 TJ. S. 689, 25 L. Ed. 766; City National Banli 
V. Burns, 68 Ala. 267, 44 Am. Rep. 138; Zane on Banks & Banking, par. l.g.'i." 

[2] Next will be considered the duty of this treasurer in receiving 
public money. Sections 352 and 987 of the Annotated Code of Mis- 
sissippi of 1906 provide : 

"Sec. 352. To Issue Receipt Warrants. — It shall be the duty of the county 
auditor to issue his receipt warrant to any person desiring to pay money 
into the county treasury, specifylng the amount and the particular account 
on which such pay ment is to be made, and the fund to which it belongs; but 
a receipt warrant shall not be credited to the person making such payment, 
nor be chargea to the county treasurer, until they shall be produced and iiled 
with such auditor a dupllcate receipt, signed by the treasurer, for the sum 
specified in such receipt warrant." 

"Sec. 987. Money Received ou Receipt Warrants Only. — It shall not be law- 
ful for the county treasurer to receive any money except on the receipt war- 
rant of the clerk of the board of supervlsors ; and when any payment shall 
be made into the treasury in pursuance of any receipt warrant, the treasurer 
shall give to the person making payment dupllcate receipts, specifylng the 
warrant on which the payment is made, one of wlilch shall be filed with such 
clerk." 

No such receipt warrant was issued in the instant case, and because 
of the failure to coniply with the statute complainant contends that 
the payment for thèse bonds was in fact no payment. 

Défendant contends that the Code provision quoted requiring the 
receipt warrant was a statutory method of bookkeeping in the handhng 
of county funds, and is not an essential condition précèdent to the 
vesting of title in the county. The court is of opinion that this con- 
tention of défendant is well taken and supported by the authorities, 
among them Heppe v. Johnson, 7^ Cal. 265, 14 Pac. 833 ; Shanklin 
V. Madison County, 21 Ohio St. 575. In the case of Heppe v. Johnson, 
supra, the Suprême Court of California held: 

"It is further contended that the treasurer was not authorized to receive 
the money from the clerk, because It was not accompanied by the certifleate. 
of the auditor, as provided in sections 4145 and 4217 of the Polltical Code. Ou 
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the other hand, it Is claimed for the respondent that thèse sections hâve no 
application to spécial deposits made by the clerls of the court of record. How- 
ever this may be, it is clear that the money was deposited and receipted for 
as required by the acts of 1864. Bellmer received it without question, and held 
it during hls term of office, and then turned it over to hls successor. It was 
ovidently hls duty to so turn It over, and we can perceive of no irregularlty 
m the manner of hls doing it Now, if it be conceded that Bellmer received 
the money irregularly, does It follow that Callahan, after he received it, could 
embezzle it, without any officiai responsibllity? Suppose Bellmer had received 
from the tax collecter public funds without the certiflcate and discharge re- 
quired by the Political Code, and had regularly turned the money over to 
Callahan, could Callahan hâve embezzled that money and not be responsible 
for it on his officiai bond? We think not It seems to us that when Callahan 
received the money In question, whatever irregularities there may hâve been 
in making the deposit with Bellmer, he received it In his officiai capaclty, and 
was bound to pay It out, on the order of the court, or to turn it over to his 
successor In office." Heppe v. Johnson, 73 Cal. 265, 14 Pac. 833. 

We quote from Shanklin v. Madison County, supra, construing a 
statute of Ohio requiring the issuance of a receipt warrant by the 
county auditor in order to authorize payment of money into the county 
treasury : 

"The warrant of the county auditor required by statute • • • Is not an 
essentlal condition précèdent to the vesting of title in the county in any case. 
In devising a System of checks on the treasurer, the Législature deemed the 
auditor's warrant an efficient instrumentality for that purpose, by the reglstry 
of which in the books of his office the aggregate liabllity of the treasurer 
might be sliown. * • • It was compétent for Putman to hâve restored in 
money to the vaults of the treasury the $5,000 embezzled. Can it be seriously 
insisted that, without the previous warrant of the auditor, the title to the 
money so refunded would not hâve vested in the county? We cannot under- 
stand why it should not." Shanklin v. Madison County, 21 Ohio St. 575. 

Upon the f acts as disclosed by this record, there can be no question 
but that Hundley indorsed the check of défendant for the purchase 
price of the bonds, and receipted for same, and delivered the check 
to the président of the bank for deposit to his officiai crédit, as was 
his invariable custom. This, together with the entries as detailed on 
the books of the Tishomingo Banking Company and défendant, con- 
stitute a légal payment, in spite of the fact that no receipt warrant was 
issued. That the treasurer was lax in his duty, or was imposed upon 
under the facts, should not work a hardship on this défendant; nor 
should he be permitted to impeach his own officiai acts. 

Entertaining thèse views, the court agrées with the spécial master 
that a decree should enter dismissing complainant's bill. 
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In re COHN et aL 

(District Court, E. D. Pennsylvania. February 24, 1915.) 

No. 5.312. 

1. Bankbtjptcy <S=89— Involxjntaby Prooeedinqs — Answeb to Pétition — 

sufficiency. 

Where an Involuntary pétition in bankruptcy conformed to the statute 
with respect to tlie number of petltionlng creditors, and the amounts of 
tbeir claims, and alleged as the ground upon which an adjudication was 
prayed that tlie alleged bankrupts had acknowledgeôl in writing their in 
ability to pay their debts and their willingness to be adjudged bankrupts. 
an answer alleging that the proceedings were coUusive, that the petitioi». 
had been file'd for the purpose of defrauding creditors, that the alleged 
bankrupts had been negotiating wlth their creditors for a settlement, and 
while they were admittedly iusolvent had bought largely of new stock, 
and that the petitioning creditors wonld withdraw the proceedings when 
a settlement was effected, set fortU no grounds for denying an adjudica- 
tion, as it neither denied the salient facts set forth in the pétition, nor 
showed cause agalnst an adjudication. 

[Ed. Note. — Elor other cases, see Bankruptoy, Cent. Dig. §§ 120-122; 
Dec. Dig. ®=89.] 

2. Bankeuptcy <®=>89 — Involtjntabt Proceedings — Necessity of Answeb to 

Peevent Adjudication. 

When a pétition in bankruptcy sets forth the necessary jurisdictional 
facts. and is in conformity with the statute, an adjudication must follow, 
unless an answer is interposed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 120-122; 
Dec. Dig. "^=89.] 

8. Bankeuptcy <s=589 — Involuntary Proceedings — Peksons Ektitled to 
Oppose Pétition. 

Creditors opposed to an adjudication in bankruptcy may file an answer 
to an involuntary pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 120-122; 
Dec. Dig. <S=»89.] 

4. Bankeuptcy <®=395 — Involuntary Proceedings — Heaeing — Conclusive- 

NEss or Answeb. 

When a hearing is had upon an Involuntary pétition in bankruptcy and 
an answer thercto, the averments of the answ'er must be taken as true. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 132, 140, 145 ; 
Dec. Dig. <g=595.] 

5. Bankkuptct (S=>65 — Involunxaey Proceedings — Défenses. 

Creditors of alleged bankrupts could not oppose an adjudication on the 
ground that the bankrupts were solvent, that they were preparing to con- 
ceal their assets, or that false claims of indebtedness would be niade, as 
they were not harmed by the bankrupts' solvency, while the remedy for 
the other matters was the appointment of a receiver, who would uneartU 
assets intended to be concealed, and the exaction of proof of ail claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 54, 121 ; Dec. 
Dig. <®=65.] 

In Bankruptcy. In the matter of Alexander B. Cohn and others, 
banlcrupts. On hearing on the pétition and answer. Adjudication 
ordered. 

Alfred Aarons, of Philadelphia, Pa., for petitioning creditors. 
George F. Deiser, of Philadelphia, Pa., for objecting creditors. 

(g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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DICKINSON, District Judge. [1] This is an involuntary pétition 
in bankruptcy. The pétition conforms to the act of Congress with re- 
spect to the number of the petitioning creditors and the amount of the 
claims of each and ail, The ground upon which the prayer for the 
adjudication proceeds is the acknowledgment in writing by the al- 
leged bankrupts of their inability to pay their debts and their willing- 
ness to be adjudged bankrupts. 

An answer has been filed by certain creditors. The answer is rest- 
ed upon the gênerai averment upon information and belief that the 
proceedings are "collusive," and that the pétition has been filed "for 
the purpose of defrauding creditors of the alleged bankrupts." Thèse 
gênerai averments are foUowed by the more spécifie ones that for 
some weeks prior to the filing of the pétition the alleged bankrupts 
had admitted their insolvency and were negotiating with their cred- 
itors for a settlement, and when admittedly insolvent, and at the very 
time the negotiations for a compromise settlement with their cred- 
itors were pending they had bought largely of new stock. A further 
averment is made, on the like basis of information and belief, that 
the petitioners will withdraw the proceedings when a settlement is 
efifected. To thèse are added averments that some of the petition- 
ing creditors hâve set forth the amounts of their claims at sums less 
than is really due them. The usual prayer for the dismissal of the 
proceeding follows. 

[2-4] It must be obvious that, when a pétition in bankruptcy sets 
forth the necessary jurisdictional facts and is in conformity with the 
provisions of the act of Congress, an adjudication must follow the 
pétition unless an answer is interposed. It is clear that such answer 
may be filed by creditors, and that, when the hearing is had upon 
the pétition and answer, the averments of the answer must be taken 
as true. It must likewise be conceded, however, that an answer is 
not an obstacle to the adjudication, unless it is so far responsive as 
to raise an issue of fact or of law, to be passed upon in some one of 
the modes provided in the practice in bankruptcy for the détermination 
of such questions. The answer in this case is in no sensé and in no 
respect responsive to the averments of the pétition. There is no déniai 
of the salient facts which the pétition sets forth, and nothing set up 
by way of answer which can be called a showing of cause against the 
adjudication. It follows, therefore, that an adjudication must be or- 
dered. Thèse propositions are so clear that nothing need be added by 
way of their vindication. 

The earnestness and zeal of counsel for the responding creditors 
does, however, call for a considération of the cases to which our at- 
tention has been directed. As was to be confidently expected, we find 
nothing in thèse cases in conflict with the premises above cited. In 
point of fact the cases confirm and support the conclusions reached. 

Mattoon Bank v. Bank, 102 Fed. 728, 42 C. C. A. 1, is authority for 
the two propositions that creditors may file an answer and that in 
a hearing upon pétition and answer the averments of the answer must 
be taken as verity. 

In re Moench & Sons Co. (D. C.) 123 Fed. 977, extends the answer- 
ing right of a creditor to one whose claim will be avoided or affected 
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by the adjudication, although not having such a daim as itself is prov- 
able in the bankruptcy proceedings. 

In re Duplex Radiator Co. (D. C.) 142 Fed. 906, might safely be re- 
lied upon as authority in favor of the adjudication and against the re- 
spondent creditors. It also rules two things. One is that an answer 
asserting the solvency of the alleged bankrupt is no answer at ail to a 
pétition which bases the adjudication, not upon the fact of insolvency, 
but upon the other fact of an admission in vvriting by the alleged bank- 
rupt of his inability to pay his debts and his willingness to be ad- 
judged a bankrupt. The other is that the fact that the petitioning 
creditors joined in and filed the pétition at the request of the al- 
leged bankrupt does not prevent the adjudication prayed for. 

[5] Although the objections to the adjudication hère do not very 
definitely or clearly appear, it is plain that the responding creditors are 
either not affected by the things of which they complain or they bave 
mistaken their remedy. If the charge that the proceedings are col- 
lusive means that the alleged bankrupts are not in fact insolvent, this 
does no harm to the creditors, for the reason that if the bankrupts are 
solvent the creditors will receive payment of their claims in full, and 
in conséquence are in no position to object to the proceedings. If 
the implication is that the alleged bankrupts are preparing to conceal 
their assets, the remedy of creditors is not an objection to the adju- 
dication, but the appointment of a receiver, who will unearth the as- 
sets intended to be concealed. If the danger to be averted is that false 
claims of • indebtedness will be made in the distribution of the assets 
of the bankrupt, hère again the creditors hâve mistaken their proper 
remedy, because it clearly lies along the line of exacting proof s of ail 
claims, so that the distribution of the assets will be confined to the 
real creditors of the bankrupt. 

The adjudication is accordingly ordered. 



DAVIS V. CASSEIvS et aL 

(District Court, N. D. Alabama, M. D. January 23, 1915.) 

No. 7. 

1. Feaudulent Convetances <S=5>99 — Setting Aside— Estent of Relief. 

Where ail of the recited considération for a deed from a debtor to 
his wife, except $200, was paid the debtor by his wife's father, the fact 
that the $200 recited to hâve been so pald was the money of the debtor 
did not render the conveyance fraudulent as to creditors in Its entirety, 
but only gave them an interest to the estent of the $200. 

[Ed. Note. — For other cases, see Fraudulent Oonveyances, Cent Dlg. 
§§ 323, 327, 328; Dec. Dig. 0=>99.] 

2. Fbatjdulent Convetances ©=>208— Voltjntaby Convbtance— Validitt as 

To Futube Cbeditoes. 

It was compétent for a husband to give an interest in real estate to 
his wife as against future creditors. 

[Ed. Note. — For other cases, see Fraudulent Oonveyances, Cent Dlg. 
§§ 631, 633; Dec. Dig. <®=208.] 

«=3Por other cases see same tople & KEY-NUMBER in ail Key-Numbered Digests & Indra»» 
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3. Fbaudtjlent Convetances <S=208— Hdsband and Wife— Giïts— Liabilitt 

FOB HtJSBAND'S DEBTS. 

A gift of a husband's Interest in real property to his wlfe belng valid 
as against future credltors, the considération for a subséquent convey- 
ance to a third party, In wlilch the husband and wife jolned, belonged 
to the wife wlthout regard to the tlme It was actually paid or whether 
it was actually paid to the husband or the wife, and the money paid 
was not subject to the husband's debts. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 631, 633 ; Dec. Dig. (@=3208.] 

4. PgAUDULENT CONVETANCES i©=183— Failube to Reookd Deed— Impbove- 

MENT8 BY GBANTEE. 

Wbere a wife's money was used to build a bouse upon a lot, title to 
whieh was in her only by vlrtue of an unrecorded deed, fraudulent as 
to ereditors because not recorded, and because of a fraudulent conceal- 
ment of the change of ownership, the improvements placed on the lot 
by the wife, if she participated in the fraud, would foUow the fate of 
the lot and be subject to any debts of the husband created upon the 
faith of his ownership of the property. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 578-582, 695 ; Dec. Dig. ®=>183.] 

B. Fraudulent Conveyanoes <S=3301 — Concealino Change of Ownership — 
Fbatjdulent Intent— Evidence. 

Evidence held to show that conveyances by a husband to his wife were 
withheld from record and concealed, to avoid impairing the husband's 
crédit, so as to be void as to ereditors who gave the husband crédit on 
the falth of his apparent continued ownership. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
|§ 904-907; Dec. Dig. <S=»301.] 

6. Fraudtxlent Conveyances <S=3301 — ^Intent of Grantee— Sufficiency or 

Evidence. 

Wbere a wife's part in transactions whereby her husband conveyed 
land to her, withholding the deeds from record to prevent an impairment 
of his crédit, consisted of the passive receipt of the conveyances, slight 
évidence of participation or knowledge of the husband's fraudulent pur- 
pose would sufflce to charge» her with fraud sufficient to Invalidate the 
conveyances. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 904-907 ; Dec. Dig. ©=5301.] 

7. Fraudulent Conveyances (S=»154 — Concealment of Change of Owner- 

ship. 

Wbere the withholding from record of deeds from a husband to bis wife 
for considérable periods of time, dufing which he contracted debts, was 
accompanied by other badges of fraud, such as his rétention of posses- 
sion, exercise of dominion aud appropriation of benefits, and représenta- 
tions by Word or act of his continued ownership, and thèse éléments of 
fraudulent concealment continued after the deeds were recorded, the 
recording of the deeds did not end the fraudulent scheme, and tbe deeds 
were fraudulent as to ereditors thereafter extending crédit to the hus- 
band on the faith of his ownership, wlthout actual knowledge of the 
deeds. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. §§ 
485-492; Dec. Dig. <S=»154.] 

8. Fraudulent Conveyances <@=s>154 — Necessity of Actual Injuby to Cbed- 

itobs. 

In a suit to set aside conveyances from a husband to his wife on the 
ground that because they were withheld from record, and the change of 
ownership was concealed, they were fraudulent as to ereditors extending 
crédit to the husband on the faith of his ownership, it was not incum- 

©=»For other cases see same topic & KBT-NUMBER in aU Key-Numbered Digests & Indexes 
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bent on plalntlff to show that the complalning credltors were In fact In- 
jured ; It being siifflcient that It was probable that they might hâve been 
Injured. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 485-492; Dec. Dig. <S=>154.] 

9. Fraudulent Conveyances i®=»154— Concealment of Change ob" Owneb- 

SHIP. 

The wlthholding from record of deeds from a husband to his wlfe and 
the concealment of the change of ownershlp did not render the deeds 
fraudulent as to a creditor who became such prier to the exécution o£ 
the deeds, and who neither remitted any effort or remedy nor released 
any lien or security because of any misapprehcnsion as to the state of 
the title. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
U 485-492 ; Dec. Dig. <g=>154.] 

In Equity. Suit by H. G. Davis, trustée in bankruptcy of T. M. 
Cassels, against T. M. Cassels and others. Decree for plaintiff. 

Goodhue & Brindley, Hood & Murphree, and VV. J. Boykin, ail of 
Gadsden, Ala., for plaintiff. 

W. P. Acker, of Anniston, Ala., and W. J. Martin, of Gadsden, 
Ala., for défendants. 

GRUBB, District Judge. This is a bill in equity, filed by the plain- 
tiff as trustée in bankruptcy of the défendant Thomas M. Cassels to 
set aside certain conveyances made by him to the défendant Ida B. 
Cassels, his wife, mediately or immediately, and to divest out of her 
the title of certain property, which was conveyed by third persons 
to the said Ida B. Cassels, and which it is alleged was paid for by 
her husband for her, for the purpose of subjecting it to the claims of 
the creditors of the bankrupt. 

The plaintiff contends: (1) That the conveyances were voluntary 
and made when the banki'upt was indebted, and are therefore con- 
structively fraudulent as to existing creditors, and that the trustée 
represents that class of creditors ; and (2) that the conveyances were 
fraudulently concealed with actual intent to defraud creditors, an in- 
tent participated in by both the bankrupt and his wife, and for that 
reason void as to existing and subséquent creditors. 

There are three separate transactions assailed by the trustée, which 
may be designated as: (1) The two mill lots; (2) the Turrentine ave- 
nue home place ; and (3) the lots and house on Harralson avenue and 
the 22 vacant lots in Richardson's addition. The circumstances at- 
tending each of thèse transactions are in some respects différent. Each 
requires separate treatment in some respects because of that fact. 
However, the plaintiff contends that the évidence shows a gênerai 
scheme to defraud creditors which infected, among others, each and 
ail of the transactions mentioned. 

[ 1 ] As I see it, the plaintiff has not made out a case as to any one 
of the assailed transactions, upon the theory that the conveyances were 
voluntary and voidable as to existing creditors and assailable for that 
reason by the trustée as the représentative of existing creditors. From 
the évidence, as I construe it, no one of the conveyances was made 

<Sx==>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & indexes 
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after the debts now représentée! by the trustée were incurred, unless 
it be the conveyance of the home place as to the debt of Strater Bros. 
It appears that their claim had accrued but had not been reduced to 
judgment prier to October 24, 1906, the date of the bankrupt's con- 
veyance of the home place to bis wife. I think, however, that the 
prépondérance of the évidence shows that there was a considération 
moving to the bankrupt f rom his wife's father to ail but possibly $200 
of that recited to hâve been actually paid. The fact, if it be a fact, 
that the $200 recited to hâve been paid in money vj^as the money of 
the bankrupt and not that of his wife, should not operate, as I see 
it, to destroy the conveyance in its entirety, but only to give the trus- 
tée an interest to that extent in the transferred property. 

[2-4] With référence to the $2,600 invested in improvements upon 
the Harralson avenue lot, it seems to me that this money consisted of 
the $500 paid the défendant Ida B. Cassels by her father-in-law for 
purchasing a heating plant and the $2,100 which the défendant T. M. 
Cassels received after the death of his father from him and deposited 
to his crédit with Cassels Mills in November, 1908. On April 12, 
1905, T. M. Cassels conveyed to Ida B. Cassels his interest in real 
estate in Georgia, previously deeded to him and his brothers and sis- 
ters jointly by his father. At this date, as I construe the évidence, 
none of the debts of T. M. Cassels, outstanding when the pétition in 
bankruptcy was filed, had been created. It was compétent for him 
then to give this interest to his wife as against future creditors. On 
December 3, 1906, Ida B. and T. M. Cassels conveyed the same in- 
terest to Mrs. W. B. Pope for a recited considération of $2,600. 
Both deeds were promptly recorded in Georgia. In view of this récital 
in the recorded deed, it seems to me the fair inference is that the 
$2,600 subsequently paid to T. M. Cassels or Ida B. Cassels by L. M. 
Cassels represented the recited considération of $2,600 in the deed 
to Mrs. Pope from Ida B. and T. M. Cassels, which the évidence tends 
to show was agreed to be paid by L. M. Cassels for the transfer of 
the interest in the Georgia property by Ida B. and T. M. Cassels to 
Mrs. Pope. If this interest was the property of Ida B. Cassels, as 
against her creditors, through the voluntary conveyance of it to her 
by her husband when he was not indebted, the considération for the 
transfer of it to Mrs. Pope would belong to Ida B. Cassels rather 
than her husband, without regard to the time it was actually paid or 
whether it was actually paid by L. M. Cassels to Ida B. or T. M. Cas- 
sels, and would not be subject to the debts of T. M. Cassels. How- 
ever, it appears from the évidence that the money was used to build 
a house upon the Harralson avenue lot, title to which was in Ida B. 
Cassels only by virtue of an unrecorded deed from T. M. Cassels. 
If this deed was fraudulent as to creditors of T. M. Cassels because 
not recorded and because of a fraudulent concealment of the change 
of ownership, the improvements placed on the lot by Ida B. Cassels, 
if she participated in the fraud, would follow the fate of the lot, and 
so be subject to any debts of her husband which were created upon 
the faith of his ownership of the houses and lots, caused by the fail- 
ure to record the wife's deed to the lots. 
220 F.— 61 
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The other contention cf the plaintiff is that the deeds were with- 
held Irom record by the défendants for the purpose of giving an 
apparent crédit to the bankrupt, to which he would not hâve been en- 
titled if they had been recorded, and that there v/as a f raudulent 
concealment of this change of ownership; that the défendant Ida B. 
Cassels participated in the f raudulent plan ; and that the conveyances 
affected were therefore fraudulent in fact and void as to existing and 
subséquent creditors, which classes the trustée in bankruptcy repre - 
sented. 

[5] It is shown that the conveyances, which concerned the trans- 
ferred property situated in Alabama, were in fact withheld from rec- 
ord for periods of varying length. This, of itself, would not suffice 
to show fraud. It is essential that it also appear to hâve been donc 
with the purpose of falsely sustaining the crédit of the grantor, and 
that this purpose be that of the grantee as well as that of the grantor. 
It is a gênerai principle that actual fraud is never presumed and that 
the burden of showing it is on the party asserting it — a principle, how- 
ever, probably of less force, if applicable at ail, in cases where the 
transactions are between husband and wife to the détriment of cred- 
itors, as is true of this case. The défendants deny that there was any 
purpose on the part of either of them to fraudulently conceal the change 
of ownership in withholding the deeds from record, and that neither 
of them knew, at least until the défendant Ida B. Cassels was other- 
wise informed by her brother, of the necessity for record. The rec- 
ord, however, shows that the deed from the défendants to Mrs. Pope 
for the interest in the Georgia property was promptly recorded in 
Georgia, and that the deeds to the mill lots were recorded in April, 
1911, shortly after the contracts between the défendant T. M. Cas- 
sels and Eddins and Hunsaker were entered into. It also shows that 
there was no visible change of possession of any of the real estate 
in question from the bankrupt to his wife, accompanying any of the 
conveyances by him to her; that he took and continued in possession 
of the real estate, conveyed by third persons to his wife; that he ex- 
ercised dominion over ail the tracts, treating them as his own, col- 
lecting the rents and appropriating them to his. own use, and using 
funds from the mill business he was conducting for their improve- 
ment. The évidence also tends to show that the bankrupt at varying 
times represented the property to be his, either expressly or by im- 
plication, and that no claim was ever made to it by his wife, and that, 
until the record of the deeds, no one but the bankrupt and his rela- 
tions and stenographer were made acquainted with the transfers. The 
record shows that the bankrupt at the time of his marriage and there- 
after owned valuable real estate, and that his wife was without means, 
and acquired thereafter none except through him, and that at the 
time the pétition in bankruptcy was filed the situation was reversed, 
the bankrupt being without property and largely indebted, and his wife 
being the owner of the valuable real estate, which had once been, his, 
or which funds of his had paid for. The évidence shows, also, that 
the défendant T. M. Cassels' salary was at his instance by the cor- 
poration, the Cassels Mills, made payable in advance to avoid its sub- 
jection by garnishment to his debts; that his stock in Cassels Mills, 
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including 10 shares surrendered by Eddins, was put up by him to se- 
cure a supposed indebtedness to his brother C. G. Cassels ; and that 
this left him at the time the pétition was filed with no property sub- 
ject to the payaient of his debts. 

[6] The conclusion fairly deducible from the évidence, most favor- 
ably construed for the défendants, is that the deeds were withheld 
from record with an undefined purpose on the part of the défendants 
to profit by the withholding, if future exigencies demanded, by pre- 
venting the impairment ,of crédit that would necessarily resuit from 
placing on record conveyances that would hâve shown that ail of the 
défendant T. M. Cassels' real estate was in the name of his wife; that 
the exigency did arise in connection with the said defendant's deal- 
ings with Eddins and Hunsaker and others, was availed of by the said 
défendant, and, after having been so availed of , the deeds to the vari- 
ons lots were placed on record. The f act that title to exclusively busi- 
ness property was taken in the name of the wife, the mill itself and 
the business connected with it remaining the property of the husband, 
the fact that title was in the wife not being disclosed by the record 
or otherwise, in connection with the facts heretofore stated, and oth- 
ers not mentioned but shown by the évidence, seem to admit of no 
other rational conclusion than that the purpose was to conceal the 
status of the ownership from prospective creditors of the bankrupt 
to aid his crédit. It may be that the évidence is not full as to the 
participation of the défendant Ida B. Cassels in this purpose, but this 
is because the défendant Ida B. Cassels had little or no part in the 
three transactions through which title was invested in her. If the 
wife's part in the transactions is the niere passive receiving of the 
conveyances, it is not to be expected that her active participation in 
the fraud could be shown. In that event, her husband acts not only 
as grantor in the delivery of the conveyance, but, largely, as agent for 
the wife in accepting the conveyance, and his knowledge of his own 
fraudulent purpose in the transaction should be charged to her. If 
the husband executed a deed to his wife, without her knowledge and 
with fraudulent intent, and made delivery by placing it on record for 
her, it is clear that his knowledge would be imputed to her, since her 
acceptance was through him only. While this case may not be that 
strong in its facts, the part of the défendant Ida B. Cassels in the 
varions transactions assailed by the plaintiff was négative and passive, 
and slight évidence of participation or knowledge would for that rea- 
son suffice to charge her. 

Without entering upon any extended discussion of the facts, my 
conclusion is that the évidence satisfactorily shows that the original 
withholding of the deeds from record and the concealment of the 
changed status of ownership was with the gênerai purpose of avoid- 
ing the impairment of the bankrupt's crédit, inévitable from the con- 
trary course, in anticipation of future need; that the necessity there- 
after arose, and the withholding and concealment was continued and 
availed of ; that it was only after it had been utilized in the Eddins 
and Hunsaker transactions (those with Strater Bros, and the South- 
ern Grocery Company were not of sufficient importance to furnish 
a motive), and had thereby served its purpose, that the deeds were 
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recorded ; and that the défendant Ida B. Cassels is chargeable with 
knowledge of the bankrupt's intent and purpose. The Distilled Spirits, 
11 Wall. 356, 20 L. Ed. 167; Mcintire v. Pryor, 173 U. S. 3, 8, 19 
Sup. Ct. 352, 43 L. Ed. 606; 9 Encyc. Sup. Co., 693 note. 

This conclusion is supported by both the Alabama and fédéral au- 
thorities. 

In the case of Seals v. Robinson, 75 Ala. 363, 372, 373, the Su- 
prême Court of Alabama said: 

"Anotlier clrcumstance it is of Importance tp conslder. More than six 
months passed after the exécution of the conveyance before its reglstratioii. 
Whatever may hâve been the gênerai circumstances of the donor at the time 
of the exécution of the conveyance, and upon this point the évidence is not 
so clear and satisfactory as it could probably hâve been made, the tact is 
that, when the conveyance was dellvered to the .iudge of probate for registra- 
tion, he was insolvent, and, In but little more than a month thereafter, made 
a gênerai assigument for the'benefit of creditors. During the Interval betweeu 
the exécution and reglstration of the conveyance, he contlnued in possession, 
claiming ownership of the property, vouching the ownership as entitlhig him 
to crédit, and upon the faith oî It obtained crédit. The omission to register 
the conveyance is but a fact or clrcumstance indicative of fraud, and is open 
to explanatlon, which. If just and reasonable, would neutralize ail unfavorable 
inferences that may be drawn from It. The only explanatlon now offered is 
that the donee was Ignorant of the necessity for reglstration ; Ignorant that 
the law required reglstration to protect her from the clalms of subséquent 
purchasers from the husband, or from the clalms of judgment creditors. This 
is ignorance of law, whlch cannot be accepted as explanatory of the omission. 
But she was not Ignorant that the husband, after the exécution of the con- 
veyance, and before its reglstration, embarked in a new mercantile enterprise, 
contractlng debts to a large amount. Nor is ignorance of the necessity of 
reglstration, or of the duty of givlng publldty to the fact that he was not 
the owner of the property, imputed to him. The évidence is conclusive that 
he concealed the fact of the conveyance, and represented hlmself as having 
tltle. 

"The omission to register the conveyance, the want of notoriety of its ex- 
istence, the magnitude of the property conveyed, when compared with the 
value of that whlch was retalned, the attempted réservation of a spécifie 
benefit to the donor, which he could hold free from liabillty for debts, hls en- 
gagement in business very soon after the exécution of the conveyance, ob- 
taining a false crédit because of his possession and représentations that he 
was the owner of the property, to which, to say the least, the donee by her 
supineness contributed, are ail badges of fraud, or circumstances indicative 
that the intent of the donor was the hindrance, delay, and fraud of creditors. 
Bump on Fraud. Con. 308. It is not of Importance whether the intent was 
dlrected against présent or subséquent creditors; in either event, the con- 
veyance may be successfully impeached by a subséquent creditor. We con- 
cur in the conclusion of the chancelier that the conveyance must be deemed 
fraudulent as to creditors, prlor or Subséquent, and the decree Is of consé- 
quence affirmed." 

In the case of Mobile Savings Bank v. McDonnell, 87 Ala. 736, 6 

South. 702, the Suprême Court of Alabama said : 

"This leaves but one ground upon which to maintain the blU, and that is 
the failure or refusai of the banU to recoixi the mortgage, and the alleged 
fraudulent motive with which this was done. There may, no doubt, be cases 
where a deed, or mortgage, not at first fraudulent In its inception, may become 
so by belng aetively concealed, or not pursued, 'by which means creditors,' a.« 
sald in an old Bnglish case, 'are drawn in to lend tlieir money.' Hungerford 
V. Earle, 2 Vern. 261 ; Hlldreth v. Sands, 2 Johns. Ch. (N. Y.) 35. We are not 
dealing with the case of a deed, where the vendor Is left in the possession. 
contrary to the essential nature and terms of the conveyance, but with a mort- 
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gage, where continued possession by the mortgagor, for a length of time uot 
unreasonably long, is consistent with the nature of the securlty." 

In the case of Lehman v. Van Winkle, 92 Ala. 450, 8 South. 872, 
the Suprême Court of Alabama said : 

"But when, as hère alleged, the failure to record Is not a mère omission 
attributable to inadvertence, inconvenience, or négligence, but is an affirma- 
tive and intentlonal witbholding from record, with the ulterior purpose eUarged 
In the bill, we cannot be In doubt that the transaction Is talnted with actual 
fraud, which willi vitiate It as against subséquent creditors, and the like, who 
bave been drawn into contractual relations with the mortgagors, by assuming 
their apparent to be their real status, with respect to the property covered 
by the mortgage; and this resuit follows notwithstandlng the conveyance is 
free from infirmity In every other respect." 

In the case of Blennerhasset v. Sherman, 105 U. S. 100, 117, 26 L. 
Ed. 1080, the Suprême Court of the United States said : 

"But where a mortgagee, knowing that his mortgagor is insolvent, for the 
purpose of giving him a flctitious crédit, actively conceals the mortgage which 
covers his entire estate and withholds it from record, and while so concealing 
It represents the mortgagor as having a large estate and unlimited crédit, 
and by thèse means others are induced to glve him crédit, and he fails and 
is unable to pay the debts thus contraeted, the mortgage will be declared 
fraudulent and void at common law, whether the motive of the mortgagee be 
gain to himself or advantage to his mortgagor. It is not enough, in order to 
support a settlement against creditors, that it be made for a valuable con- 
sidération. It must be also bona flde. If it be made with Intent to hinder, 
delay or defraud them, it is void as against them, although there may be in 
the strictest sensé a valuable or even an adéquate considération. * * • 
As long ago as the case of Hungerford v. Earle, 2 Vern. 261, it was held 
that 'a deed not at first fraudulent may afterwards become so by being con- 
cealed or not pursued, by which means creditors are drawn in to lend their 
money.' This doctrine has been repeatedly reaffirmed." 

In the case of Clayton v. Exchange Bank, 121 Fed. 630, 633, 57 C. C. 
A. 656, 659, the Circuit Court of Appeals for this circuit said : 

"A mortgage not at flrst fraudulent may become so by being concealed, 
'because by its concealment persons may be induced to give crédit to the 
grantor.' And omissions to place deeds on record are often held to be Instances 
of secrecy, within the rule. Bump on Fraud. Conveyances (Ist Ed.) 82, and 
cases there cited. 

"In Hildreth v. Sands, 2 Johns. Ch. [N. T.] 35, Chaneellor Kent approved 
the proposition which was first announced in Hungerford v. Earle, 2 Vern. 
261, that 'a deed not at flrst fraudulent may afterwards become so by being 
concealed or not pursued, by which means creditors are drawn in to lend their 
money.' This is approved by the Suprême Court in Blennerhasset v. Sher- 
man, 105 U. S. 100, 118, 26 L. Ed. 1080. In Hilliard v. Cagle, 46 Miss. 309, a 
mortgage is held void against existing and future creditors. The principal cir- 
cumstance relied on was the fact that the grantor retained possession of the 
property, and the deed was withheld from record, and the mortgagor was 
thereby enabled to contrac-t debts upon the presumption that the property was 
unincumbered. The court declared that the natural and logieal effect of the 
conduct of the parties was to mislead and deceive the public, and induce 
crédit f5 be given to the mortgagor which he could not bave obtained If the 
truth had been known, and the whole scheme was fraudulent as to subsé- 
quent creditors." 

The plaintiff does not rely upon the effect of the recording acts of 
Alabama, since they afford no protection to the class of simple con- 
tract creditors, alone represented by him. His reliance is upon the 
principle that a conveyance, the making of which is concealed by the 
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parties to it, for the purpose of giving the grantor a false appearance 
of continued ownership, in order to bolster his crédit, is a conveyance 
in iiindrance and fraud as to creditors existing and subséquent. 

[7] A fraudulent concealment of a change of ownership for the 
purpose of giving the grantor a false crédit has the effect to avoid the 
transfer as to subséquent creditors, who may hâve extended crédit to 
the grantor upon the faith of his apparent continued ownership of the 
transferred property, when otherwise they would not hâve donc so. 
This fraudulent concealment may avail to avoid the conveyance in the 
absence of any other infirmity in the transaction, or any other intent 
to hinder or defraud creditors, and, may consist rather in the subsé- 
quent use made of the conveyance and the property conveyed than 
in any fraud attending the exécution of the conveyance itself . The sub- 
séquent withholding of the deed from record and the retaining pos- 
session of the property by the grantor, when delivery to the grantee 
is alone consistent with honesty, and the exercise of continued do- 
minion by the grantor, and représentations by him calculated to mis- 
lead as to the status of ownership, done with the purpose to create a 
false basis of crédit, may of tliemseîves constitute a fraudulent scheme, 
though the transaction would be otherwise unassailable by creditors. 
It will be seen that the fraud in such cases does not consist alone in 
the withholding of the deed from record ; that is but one of the élé- 
ments of the fraud. Along with it may go the rétention of possession 
and the continued exercise of an inconsistent dorainion by the grantor, 
together with other circumstances or représentations calculated to 
deceive as to the state of the title. If the fraud consisted only of 
withholding the conveyance from record, it might be that the subsé- 
quent record thereof would end the scheme as to ail creditors who ex- 
tended crédit after the record, inasmuch as, at the time such debts 
were incurred, the grantor should not be said then to be guilty of any 
fraudulent concealment. But where, in addition to the withholding 
of the conveyance from record, there are other badges of fraud going 
to make out the fraudulent concealment, such as inconsistent rétention 
of possession and exercise of dominion and appropriation of benefits 
and représentations by word or act of continued ownership on the part 
of the grantor, the mère recording of the deed, after an interval of 
withholding, and while the other éléments of fraudulent concealment 
still continue, will not avail to end the fraud, or prevent creditors, who 
extend crédit after the deed is recorded — at least in the absence of 
actual knowledge on their part of its contents — from claiming their 
remedy by virtue of it. 

Record is, at most, constructive notice. In the absence of actual 
notice, the creditors may continue to be misled, even after record, by 
the false appearance of ownefship which has been created by the other 
éléments of concealment. Creditors who rely on the gênerai worth of 
their debtor in extending crédit are not accustomed to search the deed 
and mortgage records for conveyances executed by their debtor, and 
should not be charged with constructive notice of conveyances so re- 
corded, and are not presumed to hâve acquired actual knowledge be- 
cause of such record. A gênerai réputation of ownership created by 
prolonged possession and the withholding of deeds from record di- 
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vesting title out of the possessor might well continue for a long period 
after a subséquent recording of such deeds, and do injury to prospective 
creditors by still conferring a false appearance of ownership. It can- 
not be said that such a subséquent recording removes ail danger of 
injury of that character, certainly when other misleading circumstanc- 
es continue thereafter. The circumstances of this case do not require 
a décision of the efïect of actual knowledge of a fraudulently v.'ithheld 
conveyance on the part of the subséquent creditor. There are Alabama 
cases cited by the plaintiff which go to the extent of holding that 
actual knowledge of a fraudulent conveyance will not estop a subsé- 
quent purchaser or creditor, going upon the idea that such a convey- 
ance is void as to ail but the parties to it. Gilliland v. Fenn, 90 Ala. 
230, 8 South. 15, 9 L. R. A. 413; Echols v. Peurrung, 107 Ala. 660, 
18 South. 250; Echols v. Orr, 106 Ala. 237, 17 South. 677. Thèse 
are cases in which the conveyances were fraudulent in their inception 
rather than by the subséquent use made of them and of their subject 
matter. In this case there is no évidence that any of complaining 
creditors, represented by the trustée, had actual knowledge of any of 
the conveyances before the pétition in bankruptcy was filed. The only 
notice, justified by the évidence, is such constructive notice, if any, as 
would arise from the subséquent placing of the deeds on record. If 
they are not to be charged with knowledge by reason of such subsé- 
quent record of the conveyances, made before they became creditors 
of the bankrupt, they are not chargeable at ail, and in that event it 
would be immaterial that the conveyances were recorded before the 
debts were incurred by the bankrupt. 

In view of the fact that the false appearance of ownership in the 
bankrupt is shown by the évidence in this case to hâve been contributed 
to by the inconsistent rétention of possession and exercise of dominion 
and appropriation of benefits, as well as by misleading acts and repré- 
sentations on his part, and that thèse additional means of concealment 
of changed ownership continued after the recording of the deeds and 
until the filing of the pétition in bankruptcy, it seems that the recording 
of the deeds before the incurring of the debts to the complaining cred- 
itors should not avail to deprive the trustée from recovering the trans- 
ferred property for the benefit of the creditors represented by him. 

Constructive notice by the recording of a deed fraudulent as to cred- 
itors has been held not to estop subséquent creditors in the case of 
Marshall y. Roll, 139 Pa. 399, 20 Atl. 999, 23 Am. St. Rep. 198 ; the 
court saying: 

"It was alleged, however, that, Inasmuch as the conveyance was made and 
recorded before the Indebtedness to Meyer and Lang, It was not fraudulent 
as to thcm. It does not appear that they had knowledge of the conveyance, 
and the record was not constructive notice to them. Had they been pur- 
chasers or mortgagees the case might hâve been différent. Meyer and Lang 
were mère creditors, and were not obliged to search the records every time 
they sold a bill of goods. The jury having found that the conveyance was 
made with the Intent to hinder and delay subséquent creditors, there is noth- 
ing left for us to discuss." 

In the case of McCanless v. Smith, 51 N. J. Eq. 505, 25 Atl. 211, the 

third paragraph of the syllabus reads : 

"A husband pald for, and caused to be conveyed to hi? wlfe, a tract of 
land upon which were a race track and the stabling and other improvements 
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suited thereto, together with a plain dwelling. He also eaused to be conveyed 
to her other adjoining tracts, which he added to the race-course tract, and 
espended upon thèse lands large sums in additloiial stabling and barns and 
an expensive clubhouse, and placed upon the premiscs stallions and mares 
for breeding purposea, and with hls wife's knowledge and acquiescence carried 
on there the business of breeding herses in hls own name, and appeared to 
the outside world as the owner thereof, while the title stood on the public 
records in the name of hls wife. At the date of the settlement, and tliente 
almost continuously untU hls fallure, he vvas operatlng largely upon margins 
upon the New York Stoclc Bxchange. Held, that subséquent creditors of tin; 
husband, who became such in reliance upon such apparent ownershlp, are enti- 
tled to hâve the lands subjected to the lien of their judgment." 

The case of Danner v. Stonewall Ins. Co., 77 Ala. 184, relied upon 
by défendants, was one in which the agreement to vvithhold f rom record 
was abandoned immediately upon being made and before injury was 
accomplished by it, and relief was denied because fraud in the ab- 
sence of injury was not actionable, and no one could hâve been in- 
jured since no one was induced to extend crédit because of the abandon- 
ed fraudulent agreement. In this case the deeds were actually withheld 
from record for substantial periods, and the withholding was ac- 
companied by other acts of concealment. It cannot be predicated of 
this case that no one was induced to extend crédit by reason of the 
fraudulent concealment. If the présent creditors had been informed 
that ail of the property of the bankrupt was in his wife's name at the 
time the crédit was extended, it is unlikely that crédit would hâve 
been extended as it was. 

[8] It is not incumbent upon the plaintifï to show that the complain- 
ing creditors were in fact in each instance injured ; it is enough that 
the circumstances were such as that it is probable that they may hâve 
been injured, provided that the intent to obtain a false crédit by a 
fraudulent concealment is shown to hâve been présent with the parties 
to the transaction. The cases of Clayton v. Exchange Bank, 121 Fed. 
630, 57 C. C. A. 656, and of Lehman v. Van Winkle, 92 Ala. 443, 8 
South. 870, only hold that the fraudulent concealment must be shown 
to hâve some relation to the extension of crédit by the complaining 
creditors. In a case in which there had been a fraudulent concealment 
by inconsistent rétention of possession and exercise of dominion and 
appropriation of benefits, after the transfer, and continuing until after 
the extension of crédit, as well as by the withholding of conveyances 
from record, the subséquent recording of the conveyances, even before 
the extension of crédit, cannot bave the necessary effect of removing 
ail chance of injury to creditors who thereafter extend crédit. Such 
record imparts constructive but not necessarily actual notice to pros- 
pective creditors of the transfer, and it requires, at the least, actuai 
knowledge brought home to the creditors to remove the presumption 
of injury. 

[9] For the reasons assigned, the plaintifï is entitled to the relief 
prayed for by him in the bill as to the two lîiill lots, the Turrentine 
avenue homestead, the Harralson avenue property, and the 22 lots in 
the Richardson addition, subject to the bankrupt's right of exemption 
therein, and with the exceptions to be noted. The Turrentine avenue 
homestead should not, however, be subjected to the satisfaction of the 
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debt of Strater Bros., since it was contracted before the conveyance 
of the home place by the bankrupt to his wife, and any fraudulent con- 
cealment of the status of the ownership as to this tract by the with- 
holding of that deed from record, or by other means, could not hâve 
misled Strater Bros, into extending a crédit, which had in fact been 
extended before the transfer was made. Nor does the record show 
that Strater Bros, remitted any effort or remedy or released any Hen 
or security because of any subséquent misapprehension as to the state 
of title, due to any fraudulent concealment, as was the case in Lehman 
V. Van Winkle, 92 Ala. 443, 8 South. 870; but, on the contrary, they 
seem to hâve pursued their légal remédies for collection with ail dili- 
gence. Possibly Strater Bros, are entitled to subject the Turrentine 
avenue tract to their claim to the extent of $200, the amount of money 
paid by the défendant Ida B. Cassels to L. M. Cassels, as part of 
the considération for the conveyance, and which sum she seems to hâve 
received from her husband, T. M. Cassels. 

However, it is probable that thèse considérations are not of practical 
importance, and that a decree in favor of the plaintifï, as trustée, di- 
vesting the title to the two mill lots, the Turrentine avenue property, 
the Harralson avenue property, and the 22 lots in Richardson's addi- 
tion out of Ida B. Cassels, and vesting it in the plaintifï, and protecting 
the défendant T. M. Cassels in his right of exemption, and taxing the, 
défendants with the costs, would subserve the necessity of the situation. 



In re IRVING. 

(District Court, D. Arizona. February 16, 1915.) 

No. B-90. 

1. HOMESTEAD <®=383— PROPEETT CONSTITUTING HoMESTEAD liEASEHOLD IN- 

TEBESTS. 

Under Clv. Code Arlz. igi.*?, par. 3288, provlding that every head of a 
family residing wlthln the state may hold as a homestead, exempt from 
attachment, exécution, and forced sale, real estate not exceedlng In value 
$4,000 and conslsting of the dwelling house in which the claimant résides 
and the land on which it is situated, or land that the claimant shall desig- 
nate in one compact body, where a lessee, under a lease giving hlm the 
privilège of removing ail improvements, built on the leased premises a 
building In which he and his family resided and in which he also con- 
ducted a mercantile business, he was entitled to claim as a homestead the 
leasehold interest in the land with the building thereon. 

[Ed. Note. — For other cases, see Homestead, Cent. Dig. § 120 ; Dec. Dlg. 
<S=383.] 

2. Bankrxjptct <S=>396 — Exemptions — Application or State Laws. 

Though a claim of homestead filed with the county recorder prior to 
bankruptcy, in attempted compliance with Clv. Code Arlz. 1913, par. 3289, 
was not under oath as required by that section, and though a claim in 
due form, subsequently flled, was not so filed until after bankruptcy had 
intervened and the bankrupt had filed his original schedules, the home- 
stead claim would not be denied, as the fédéral courts are not bound to 
foUow the state courts with respect to the time of filing the déclaration 
of the claim of exemptions, and in their discrétion may allow claims of 

^s^Por other case» see same topio & KEY-NUMBER m ail Key-Numbered Digests & Indexes 
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exemption to be made by araendment after the original schedule bas been 
filed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §g 650-668; 
Dec. Dig. ®=>396.] 

In Bankruptcy. In the matter of Thomas George Irving, bankrupt. 
On review of an order of the référée disallowing a homestead exemp- 
tion. Reversed. 

Hayes & Laney, of Phœnix, Ariz., for bankrupt. 
Lysander Cassidy, of Phœnix, Ariz., for creditors. 

SAWTELLE, District Judge. Thomas George Irving was on the 
18th day of March, 1914, by this court adjudged a bankrupt, and 
in due course the matter was referred to Fred A. Larson, Esq., one 
of the référées in bankruptcy. In due course the bankrupt filed his 
schedule, in which he claimed as exempt from the acts of Congress 
relating to bankruptcy the unexpired portion of the leasehold interest 
held by him in and to the property herein referred to and described. 
The ref eree's certificate on review herein recites : 

"In Schedule B (5) of the debtor's pétition, tlie debtor claimed as ex- 
empted from (by) the acts of Congress relating to bankruptcy, under and by 
vlrtue of the laws of the state of Arizona, the foUowing described property, 
to wlt: 'The unexpired portion of the leasehold interest held by petitioner 
under and by vlrtue of that vvritten lease described as foHows, to wit: 
Dated April 15, 1912, running for a period of flve years from date thereof, 
in which Mrs. M. E. Sargeiit Is lessor, and George Irving, the petitioner 
herein, Is lessee, which lease reserves a rental of fifty dollars ($50.00) per 
annum ; said rental having been paid to April 15, 1914, and demising that 
Ijarcel of real property situated at Alhambra, Maricopa county, Arizona, 
and bounded and described as follows to wit: Beginning at a point on 
Grand avenue approximately 100 feet north of a lot owned by Henry Renaud, 
where a division f ence forms an angle with the north edge of Grand avenue ; 
i-unnlng thence north 417 t'eet ; thence west 417 feet to Grand avenue ; thence 
along Grand avenue 490 feet to the place of beginning — containing ap- 
proximately two acres. Said lease contains a covenant by lessor that les- 
see may remove ail improvements placed upon the leased premises by hiin ; 
and lessee has constructed a house thereon at a cost of sixteen hundred 
and thlrty-elght dollars ($1,638.00).' 

"On May 4, 1914, the trustée in the above-entitled matter filed his re- 
port of exempt property thereln, in which he reported that the above-de- 
scrlbed leasehold interest had been designated and set apart by liim to be 
retained by the bankrupt as exempt property. On May 24, 1914, the Standard 
Wooden Ware Company, one of the unsecured creditors in the above entitled 
matter, filed its 'Exceptions to Report of Trustée, Setting OfC Exemptions,' 
which exceptions, so far as they appertain to the leasehold above mentioned, are 
based on the ground 'that neither said leasehold Interest nor the improvements 
on the land covered by said lease are exempt under the laws of the state of 
Arizona, and that the said bankrupt is not entitled under such lawa to hâve 
the said leasehold Interest or the said improvements set apart to him as 
exempt' On September 24, 1914, after both the excepting créditer and bank- 
rupt had been fuUy heard upon said report of the trustée and the exceptions 
thereto, the référée made and entered an order 'that the leasehold interest 
described in the bankrupt' a schedules, and claimed therein as exempt under 
the laws of the state of Arizona, is not exempt, and that the said leasehold 
is subject to the disposition of the trustée in bankruptcy of the above-entitled 
matter,' bashig said order upon the provisions of chapter 1, title 20, Eevised 
Statutes Arizona 1913, Civil Code. 

®=s>For other casss see same topio & KBY-NUMBER in ail Koy-Nuinbered Digests * Indexes 
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"The évidence tntroduced at said hearing showed that on Febniary 13, 
1914, Nellle Irving, the lawful wife of tbe bankrupt, made an attempt in 
good faith to secure as exempt to the family of lierself and ber husband, 
under tbe laws of tbe state of Arizona, tbe leaseliold interest above described, 
together witb ail appurtenances tbereunto belonging, by executing and re- 
cordlng in tbe office of the county recorder of Maricopa eounty, Ariz. a dodn- 
ratlon of bomestead as to said leasebold, but tbat '_be déclaration so recorded 
was irregular, in tbat it was merely acknowledged, and not svvorn to, as 
requlred by law. Tbat on July 22, 1914, and imniediately upou tbe said 
Nellie Irving's learnlng of the Irregularity contained in tbe above-mentloned 
'Déclaration of Homestead,' sbe made ont and recorded in tbe office of the 
county recorder of Maricopa county, Ariz., a claim of bomestead as to said 
leasebold, wbicb claim was regularly sworn to by ber aceording to the laws 
of the state of Arizona. ïhat at tbe date of tbe flling of the above-mentioned 
trustee's report of exempt property, and for more tban a year prior tbereto, 
tbe bankrupt was tbe bead of a family, and resided, together witb bis above- 
mentioned wife and tbeir cbildren, in tbe county of Maricopa, state of . 
Arizona, in tbat certain bouse bereinafter mentioned, wbicb Is located upon 
tbe land demised under the above-mentioned lease. Tbat said bouse bad been 
constructed upon said land by tbe bankrupt, during tbe term of the above- 
mentioned lease. That tbe bankrupt, for more tbat a year prior to tbe 
date when tbe trustée filed bis aforesaid report of exempt property, had 
conducted a retail merchantile business in tbe front part of said building, 
and bad lived with bis family as aforesaid in tbe rear portion of said building. 
That neither said bankrupt nor bis said wife claim or hold any other home- 
stead tban the leasebold above mentioned. That said lease provides tbat 
if tbe lessee tberein, tbe bankrupt berein, 'does not buy tbe place or re- 
new the lease, be will hâve the privilège of removing ail improvements ex- 
cept the well.' That said leasebold interest, together witb ail privilèges 
thereunder, including tbe right to remove said building, are tbe eommunity 
property of the bankrupt and bis wife, Nellie Irving." 

Said référée disallowed said homestead exemption, holding that: 
"The leasebold interest described in the banknipt's scbedules, and claimed 
tberein as exempt under the laws of the state of Arizona, is not exempt, 
and that the said leasebold is subject) to the disposition of the trustée In 
bankruptcy of the above-entitled matter." 

The questions presented on this review are: 

(1) Whether this leasehold interest in the land above described, to- 
gether with the store building and dwelling house combined, which has 
been constructed upon the same by the bankrupt as aforesaid, may be 
claimed as a homestead under the provisions of chapter 1, title 20, Re- 
vised Statutes Arizona 1913, Civil Code, and set apart to the bankrupt 
as exempt. 

(2) Whether the bankrupt and his aforesaid wife hâve sufficiently 
complied with the laws of the United States appertaining to bankruptcy, 
and the laws of the state of Arizona appertaining to homestead ex- 
emptions, to entitle the bankrupt to hâve the above-described leasehold 
interest and ail privilèges thereunder set apart to him as a homestead. 

[1] 1. Sections 3288, 3289, and 3290 (chapter 1, title 20), Revised 
Statutes Arizona 1913, Civil Code, are as follows: 

"3288. Every person who Is tbe bead of a family, and whose family ré- 
sides within this state, may hold as a bomestead, exempt from attachmeut, 
exécution and forced sale, real property to be selected by bim or ber, whicb 
homestead sball be in one compact body, not to exceed In value tbe sum of 
four tbousand dollars, and shall consist of tbe dwelling house In wblch tbe 
claimant résides and the land on which the same is situated or of land that 
the claimant sball designate, provided tbe same is in one compact body. 

"3289. Any person wishlng to avail himself or berself of tbe provisions 
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of the foregolng section shall mabe out under oath bis or her clatm In writ- 
ing. showing that he or she is the head of a familiy, and also particularly 
descrlbing tàe land claimed and stating the value thereof ; and shall file the 
same for record in the office of the county recorder In the county where 
the land lies. 

"3290. The clalm of homestead may be made by the hnsband, or by his 
wife, or by any unmarrled person who is the head of a family." 

I cannot believe that the Législature of Arizona intended to deprive a 
citizen of the state of the benefits of the homestead laws merely be- 
cause he does not own the fee in the land upon which he résides. As 
was said in the case of In re Emerson, 58 Minn. 450, 60 N. W. 23, 

"The less the estate and Interest the more important its préservation 
to the claimant and his family, and the greater the necessity for surround- 
ing it with the défenses of the statute. Wllder v. Haughey, 21 Mlan. 101." 

It has been uniformly held that the exemption laws should be liberally 
construed. 

"The splrlt of the bankrupt law in the matter of exemptions Is one of 
Hberality, and, under facts as presented hereln, the bankruptcy court will 
allow the homestead exemption recognized by the state." In re Culwell 
(D. U.) 165 Fed. 828. 

This question has been before the state Suprême Courts in several 
of the States, and it has been uniformly held that the benefits of a home- 
stead law are not confined to an ownership in fee, but attach to the 
house and lot to which the debtor has such a term as may be sold on 
exécution, and that a tenant for years is as clearly within the reason of 
the statute as the owner of a larger estate. See Anheuser-Busch Brew- 
ing Ass'n v. Smith (Tex. Civ. App.) 26 S. W. 94, Allen v. Ashburn 
et al., 27 Tex. Civ. App. 239, 65 S. W. 45, and In re Emerson, 58 Minn. 
450, 60 N. W. 23, supra. 

In 21 Cyc. 504, it is stated that: 

"A homestead may be secured by a tenant for years In leasehold prom- 
ises, unless the lease provides that the premises are to be used excluslvely 
for business purposes, or unless the lessor also résides on the leased tract." 

And this text seems to be supported by décisions of the state Suprême 
Courts of Alabama, Illinois, lowa, Kansas, Michigan, Minnesota, Mis- 
sissippi, Texas, and Wisconsin. 

[2] 2. The fédéral courts are not bound to follow the state courts in 
the matter of the time of filing the déclaration of the claim of exemp- 
tions. See In re Culwell, supra, and In re Fisher (D. C.) 142 Fed. 205, 
in both of which cases it is held that the fédéral court is not precluded 
in its discrétion from allowing claims of exemption to be made by 
amendment after the original schedule has been filed, and in the Cul- 
well Case, 165 Fed. 828, the court, in a well-considered opinion, said : 

"I do not construe the Banlîrupt Act as meaning that upon the trustee's 
qualifying the banlirupt is deprived of ail right to perfect his homestead 
exemption, provlded ta his schedule she claims a designated pièce of realty a? 
a homestead and exempt, • • * without delay, and provlded, always, 
there is no fraud Involved In the matter of the clalm. * • • Yet the 
act does not make It a précèdent to havlng a homestead allowed to the 
bankrupt clalming the same In the bankruptcy court that the homestead shall 
hâve been designated, pursuant to the state statute, prier to the date of ad- 
judication In bankruptcy. In re Friedrich, 100 Fed. 284, 40 C. C. A. 378, 
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If the bankrupt has expeditiously and in goocl faith made Ms déclaration, 
foUowing the claim in the schedule, the property Is exempt and cannot be 
retained for administration." 

In the case of In re Fisher, 142 Fed. 205, supra, the court said : 

"The sole question raised hy the pétition for review is as to the pro- 
priety of allowlng the claim of homestead as to thls interest in the real 
estate mentloned, and the ground of objection to allowlng it is delay in 
perfecting the claim under the state law and in claiming the exemption in 
the bankruptcy pi'oceeding. * ♦ * In so far as the strictly regular time 
and manner of asserting in the bankruptcy court the claim of exemption is 
concerned, section T, cl. 8 [Comp St. 1913, | 9591], is the guide. But I 
regard this as directory, and, taken In connection with the express right 
of allowing amendments (Act July 1, 1898, c. 541, par. 39, 30 Stat. 555 [Comp. 
St. 1913, § 9623]; Gen. Order XI [89 Fed. vil, 32 O. O. A. vil]), there is 
clearly some discrétion in the bankruptcy courts to allow claims of ex- 
emption to be made after the original schedules hâve been flled. The very 
sllght delay In flling the homestead deed and the amended schedules in the 
case at bar is satisfactorily explained, and no good reason occurs to me 
for denying the claim of the homestead in question. The mère qualification 
of the trustée did not 'subject' the property 'under légal process.' * * * 
The action of the référée in granting the bankrupt leave to file amended 
schedules was proper, and is aflirmed." 

The Suprême Court of the state of Arizona, in the case of Wilson 
V. Lowry, 5 Ariz. 335-341, 52 Pac. Ill , 779, in construing the exemp- 
tion lavvs of said state, has held that: 

"It Is the well-settled policy of the courts to Uberally coustrue those hu- 
mane and beneficent provisions of the law exempting certain property from 
exécution for the payment of debts. The state has an interest in protecting 
familles, and especially helpless ehildren, agalnst pauperism, and securing 
to them the means of reasonable comfort and éducation." 

Reading the Arizona statute in the Hght of this case and the cases 
hereinbefore referred to, I see no good reason why the bankrupt's 
claim of a homestead should be disallowed. 

The action of the référée in this case is reversed. 



UNITED STATES v. GREEN et al. 

(District Court, E. D. Pennsylvania. February 26, Ï915.) 

No. 28. 

1. Bankruptcy <ê=>495 — Offenses Against Bankruptcy Laws — Evidence. 

On a trial for conspiracy to conceal the assets of a bankrupt, there was 
no statutory ground for excluding the schedules; the statute excludlng 
admissions in pleadings having been repealed, and the excluding provi- 
sion of the Bankruptcy Act being conflned to testimony given by a bank- 
rupt under examinatlon. 

[Ed. Note. — For other cases, aee Bankruptcy, Cent Dlg. § 912; Dec. 
Dig. <@==>495.] 

2. Cbjminal Law iS=>829 — Instructions — Requests. 

The omission to formally and specifically afBrm points presented by 
accused was not error, where they were in substance and f act afflrmed by 
the charge as given. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 2011 ; Dec. 
Dig. <©=>829.] 

é=5For other cases see same topic & KKY-NUMBER in ail Key-Numtered Digests & Indexes 
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3. Cbiminal Law C=>560 — Evidence — Degree of Pkoof Required. 

ïhe évidence In a criminal case need not exclude the possibillty of In- 
nocence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 12C6 ; Dec. 
Dig. ®=>560.] 

4. Cbiminal L.4w <S=>745 — QuESTioNa for Jury. 

Where an inferenee of guilt may be fairly drawn, the évidence mects 
the test of légal sufiiclency, and Its credibility and weight must be de- 
termined by a jury. 

TEd. Note. — For other cases, eee Criminal Law, Cent. Dig. § 1718; Dec. 
Dig. <S=>745.] 

5. Bankkuptcy ©=495 — Offenses Against Bankeuptct Laws — Evidence. 

On a trial for consplracy to conceal a bankrupt's assets, where there 
was évidence, not only of the concealment, but of the joint participation 
of the défendants in the acts by which the fraud had been accomplished, 
the évidence supported a conviction, as évidence of aid in the commis- 
sion of the offense, by assisting in the concealment of it and having in 
possession the fruits thereof, was évidence of a couspiracy to bave the 
offense commltted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 912; Dec. 
Dig. <S=»495.] 

Jacob Green and another were convicted of conspiracy to commit an 
offense, and they move for a new trial. Motion discharged. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa., for the United States. 

Wm. T. Connor and John R. K. Scott, both of Philadelphia, Pa., for 
défendants. 

DICKINSON, District Judge. The défendants were indicted for 
a conspiracy to commit an offense against the laws of the United 
States. The offense to commit which they are charged to hâve con- 
spired is that of fraudulent concealment by a bankrupt of his assets 
from his trustée in bankruptcy. The real question in the case is wheth- 
er the offense was made out, or more particularly whether there was 
évidence upon which the jury were justified in finding a verdict of 
guilty. 

The reasons for a new trial are nine in number and cover the usual 
wide range. The first four hâve been characterized as formai, in the 
sensé that they appeal to the discrétion of the trial judge. Thèse may 
be disposed of with the observation that, if the évidence is sufïicient 
in law to form the basis of a conviction, there is nothing in the case 
to call upon the court to nullify the declared judgment of the jury. 

[1] The succeeding five reasons are directed to complaints of trial 
error. The seventh reason présents the only question we consider 
open to discussion. In form it complains of the answer to a point 
presented; but, as that point asked for binding instructions to the 
jury to render a verdict of acquittai, it brings up the real question in 
the case to which we bave adverted. Other trial errors complained of 
include rulings upon the admission of évidence and instructions given 
to the jury or not given as prayed for in the points submitted. The 
exception taken to the admission of the schedules is disposed of by 
the case of Ensign v. Pennsylvania, 227 U. S. 592, 33 Sup. Ct. 321, 5.'^ 

cg^oFor other cases see same topic & KEY-NUMBiSR in ail Key-Numbered Digests & Indexes 
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L. Ed. 658. The grounds of objection to this testimony are not given. 
The schedules would certainly be admissible under the gênerai rules 
of évidence. If inadmissible, the objection must be based upon some 
excluding statute or exception to the gênerai rule. The statute ex- 
cluding admissions in pleading having been repealed, and the ex- 
cluding provision of the Bankruptcy Act being confined to testimony 
given by a bankrupt under examination, no statutory ground of ex- 
clusion now7 exists. Our attention has not been called to any other 
ground of exclusion, and we are therefore unconvinced of error in the 
admission of this évidence. 

[2-4] An exception to a refusai to charge as requested in the fourth 
and fifth points presented by the défendants would, we think, be well 
taken. There was no thought in the mind of the trial judge to do 
otherwise than affirm the proposition of law set forth in thèse points. 
It was the intention to affirm them, and we think this was done. The 
thought in mind was to affirm the points which were affîrmed in the 
early part of the charge, and to reserve the answer to the fourth and 
fifth points as in more logical order of présentation at the close of the 
charge. The points were laid aside for this purpose, and were over- 
looked at the close of the charge. What the trial judge really had in 
mind in this part of the charge was not the written points as submitted, 
but the ruling of the court on the motion to strike out this testimony, 
when the intention was expressed to lirait the effect of the testimony of 
each of the défendants as évidence against himself and not the other, 
unless the fact of the conspiracy had been made to appear, and the 
statements made were during and in pursuance of the conspiracy. 
The fact is the points as formai points were overlooked, and there was 
in conséquence an omission to formally and specifically affirm them. 
They were none the less in substance and fact affirmed. This brings 
this branch of the case within the rule that, where the trial judge has 
in his charge instructed the jury upon the law embodied in requests 
for charge, he need not make spécifie answer to the points submitted. 
The seventh and eighth reasons présent the real question involved. 
If there was évidence worthy of submission to the jury, we think the 
instructions given were correct. The shade of thought involved does 
not readily lend itself to compression within an absolutely accurate 
phrase of expression. 

The argument of counsel for défendants goes almost to the length 
of the statement that the évidence must exclude the possibility of 
innocence. It does not, of course, go to this extent. The principle 
invoked must be accorded récognition as a principle of the adminis- 
tration of the criminal law. The real question is : What are its lim- 
itations? They can be best traced through any one of many trite and 
commonplace, because familiar, illustrations. The possession of stolen 
property is consistent with a theory of guilt. It does not forbid a the- 
ory of innocence. If the scale of judgment is on an equipoise, a statu- 
tory or other authoritative création of prima facie évidence would in- 
cline it. Slight circumstances may themselves incline it. If an in- 
ference of guilt may be iainy drawn, the évidence meets the test of 
légal sufficiency, and its credibility and weight must be determined 
by a jury. The doctrine of presimiption of innocence and that of rea- 
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sonable doubt présent, when contrasted, the same distinction. If there 
is nothing from which the inference of guilt may be drawn, the légal 
insufficiency of the évidence to base a finding must be declared. There 
can be no compulsion of the mind in the entertainment of a reasonable 
doubt in fact. 

The jury in the case at bar were instructed in effect that although 
the facts as established by the évidence were consistent with the theory 
of guilt, and the évidence as a whole by its prépondérance led their 
minds to the inference of guilt, they might base an acquittai upon the 
mère fact of the existence consistently with the facts of a theory of 
possible innocence. They were also most emphatically told that if 
they did in fact entertain a doubt they must acquit. If the case was 
to be submitted to the jury at ail, nothing more would hâve been said 
in relief of the défendants than was said. The complaint against the 
charge is therefore logically not a complaint against what was said, 
but of the omission to direct a verdict of not guilty. This brings us 
back to what has been several times characterized as the real, and 
really the only, question in the case. Should the jury bave been given 
binding instructions? 

[5] The weight of the argument for the défendants lies in this. 
There was ample évidence of the offense of a fraudulent concealment 
of assets by the bankrupt, but none that the défendants had concerted 
the commission of the offense. It is aside from anything necessary 
to a décision of the question presented, but it serves to give point to 
the thrust of the argument to make the comment which the défendants 
in effect do make that the United States charged the crime of con- 
spiracy, and offered évidence only of the offense of the bankrupt to 
commit which the défendants are charged to bave conspired. This is 
followed with the thought that because, for some reason, the United 
States chose to forego the framing of an indictment against the bank- 
rupt for an offense which they might hâve proven is no reason for con- 
victing thèse défendants of another offense of their guilty participa- 
tion in which there is no évidence. The position of the United States 
is that the évidence supplies supporting ground for the inference of 
the existence of a guilty conspiracy between thèse défendants to f raud- 
ulently conceal the assets of the bankrupts, and that, the jury having 
found guilt beyond a reasonable doubt under adéquate instructions 
from the court, the verdict should stand. If évidence of guilt was 
before the jury, their judgment of its weight should be accepted. 

The submission of the case would seem to bave the support of the 
decided cases. The sufficiency of évidence and its weight are at times 
so nearly allied as to become difficult of séparation. We think the 
real question hère to be radically différent from that ruled in Com- 
monwealth v. Byers, 45 Pa. Super. Ct. 38. There was in that case no 
proof of a crime, and none that the défendant was connected with it, 
if the commission of the crime was assumed. Hère there was évidence, 
not only of the offense to be committed, but of the joint participation 
of the défendants in the acts by which the fraud has thus far been ac- 
complished. Evidence of aid in the commission of an offense by as- 
sisting in the concealment of it and having in possession the fruits of 
it is évidence of a conspiracy to bave the offense committed. Proof 
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of a verbal suggestion to commit it, or a verbal agreement to join in 
it, or a verbal acknowledgment of participation in it, is not indis- 
pensable. It is the policy of our law that the administration of the 
Criminal Code is the peculiar and spécial province of the jury. This 
is subject, of course, to the right of défendants, which every court 
should be alert and resolute to secure. If, as in Commonwealth v. 
Byers, supra, the évidence does not afford a basis for a fair and rea- 
sonabie inference of guilt, the courts should so pronounce, and make 
their pronouncement effective. We do not feel moved to such action 
in this case. 

The motion for a new trial is discharged, and the United States has 
leave to move for sentence. 



STRAUSS V. PENN PRINTING & PUBLISHING CO. 

(District Court, E. D. Pennsylvania. March 1, 1915.) 

No. 1283. 

1. CoPTEiGHTs <@=329 — Notice of Copyright— Omission. 

Under Copyright Act Marcli 4, 1909, c. 320, § 18, 35 Stat. 1079 (Comp. St. 
1913, § 9539), providing that in certain cases the required notice of copy- 
right may consist of the letter "C" inclosed within a circle, where there 
appeared upon copies of a copyrighted plcture, as printed In a newspaper, 
a blurred print mark, the outllne of which was roughly semicircular, 
within which was an indistinct and blurred impression, which upon close 
scrutiny bore some resemblance to the extrême upper part of the letter 
"C," but which would not hâve conveyed to the mind of any one, not 
searching for notice and having no actual notice of the copyright, the fact 
that they were Intended for the letter "C" inclosed within a circle, there 
was an omission of the notice of copyright within section 20 (Comp. St. 
1913, § 9541), providing that, where the copyright proprietor has sought 
to comply with the provisions of that act with respect to notice, the 
omission by accident or mistake of the prescribed notice from a particular 
copy or copies shall not invalidate the copyright, or prevent recovery for 
infringement against infringers with notice, but shall prevent the re- 
covery of damages against an Innocent Infringer misled by the omission. 

[Eid. Note. — For other cases, see Copyrights, Cent. Dig. §§ 29, 30 ; Dec. 
Dig. <S=»29.] 

2. Copyrights <S=>87— Damages and Profits— Omission of Notice of Copy- 

right. 

Under Copyright Act, § 20, relative to the omission by accident or mis- 
take of the required notice of copyright, and section 25 (Comp. St. 1913, 
I 9546), providing that infringers shall be liable to an injunctlon and to 
such damages as the copyright proprietor may hâve suffered, as well as 
ail profits which the infringer shall hâve made, or, in lieu of actual 
damages and profits, such damages as to the court shall appear to be 
just, in assessing which the court may In its discrétion allow the amounts 
therein stated, the omission of the copyright notice by accident or mis- 
take, though preventing a recovery of damages against an Innocent In- 
fringer, did not prevent a recovery of the infrlnger's profits, but dld 
prevent an allowance of such damages as appeared just in lieu of actual 
damages and profits, as the court Is not authorized to allow such damages 
In lieu of profits alone. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. { 81; Dec. 
Dig. <@=>87.] 

4tS9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
220 F.— 62 
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3. CoPTEiGHTS i&=>90 — Actions — Costs — Attoenet's Fées. 

Under Copyright Act, § 40 (Comp. St. 1913, § 0561), provldlng that In ail 
actions or suits thereunder, witli certain exceptions, full costs shall be 
allowed, and the court may award to the prevailing party a reasonable 
attorney's fee as part of the costs, where a copyright proprietor oMained 
an injunction, with a judgment for profits, agalnst an innocent infringer, 
misled by the accidentai omission of the copyriglit notice, who did uot 
in his auswer admit that the complainant was entitled to the relief 
granted, an attorney's fee will be allowed. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 85; Dec. Dlg. 
<S=>90.] 

In Equity. Suit by Malcolm Strauss against the Penn Printing & 
Publishing Company. On final hearing. Decree for complainant. 

Alison M. Lederer, of New York City, and Arthur S. Minster, of 
Philadelphia, Pa., for plaintiff. 
Weaver & Drake, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The complainant is the owner of a 
duly registered copyright granted to him October 2, 1911, for a pic- 
ture or drawing conceived and executed by him, which copyright enti- 
tled him to the sole right to print, reprint, publish, copy, reproduce, 
and vend the said picture or drawing. The complainant granted a li- 
cense to Gimbel Bros., merchants of the city of New York and Phila- 
delphia, to reproduce and publish copies of the picture, under its name 
"La Promenade des Toilettes at Gimbel Bros.," for the purpose of 
illustrating advertisements of their wares. In pursuance of that li- 
cense, the picture, representing a woman in artistic pose and costume, 
was reproduced in the Press, a newspaper of Philadelphia, on Octo- 
ber 4, 1911, as an advertisement of Gimbel Bros, in connection with 
"La Promenade des Toilettes." 

The défendant, a corporation engaged in printing posters, copied the 
picture from a copy of the Press of October 4, 1911, caused a eut to be 
made therefrom much enlarged in size, and made therefrom 2,500 post- 
ers. It sold 2,250 copies, and at the time of the hearing had in its pos- 
session, unsold, 250 copies. There was offered in évidence by the com- 
plainant^rom the bound files of the Press a copy of the Press of Octo- 
ber 4, 1911, containing the picture with Gimbel's advertisement. There 
was also offered by the défendant a page of the Press of October 4, 
1911, containing the picture and advertisement, which, as appears from 
the testimony, was similar to the copy from which the eut was made 
from which the posters were manufactured. 

The défendant admits that the posters manufactured by it, including 
those sold, are copies of the Press' reproduction of the complainant's 
copyrighted work, but dénies that upon every copy of the picture 
or drawing published or caused to be published by Gimbel Bros, there 
was inscribed or printed as prescribed by law the letter "C" inclosed 
within a circle, with the complainant's name thus, " © Malcolm 
Strauss," as claimed by the complainant. The défendant dénies that 
there appeared on the copies whereof it has or had knowledge any no- 
tice of the copyright of the picture, and avers that there was an omis- 
sion of the requisite notice, and that it was misled by the omission into 

<Ê:::3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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believing that the picture was by the publication in the Press dedi- 
cated to the public. 

[1] An examination of the pictures printed in the Press, in évi- 
dence, is sufficient to show that the notice of copyright prescribed by 
the act was omitted from those reproductions. The name "Malcolm 
Strauss" appears below the figure of the woman, and immediately 
below the initial "S" of the name "Strauss" appears a small blurred 
print mark, the outline of which is roughly semicircular in shape, with 
the arc uppermost. Within the semicircular outline is an indistinct 
and blurred impression, which, upon close scrutiny by one searching 
for notice or having actual notice of the copyright, bears some resem- 
blance to the extrême upper part of the letter "C." To one not search- 
ing for notice and having no actual notice of the copyright, the mark 
would appear merely as an irregular and indistinct blur upon the pa- 
per, such as f requently occurs accidentally in newspaper prints. With- 
out notice thèse blurred and indistinct impressions would not convey 
to any one's mind the fact that they were intended for the letter "C" 
inclosed within a circle, thus : © , as prescribed by section 18 of the 
Copyright Act of March 4, 1909. In view of présent knowledge that 
the complainant's work was copyrighted, it is apparent that, through 
accident or mistake causing injury to the matrix or stereotyped plate 
used in making the print, the blurred, irregular, and indistinct mark 
was caused to appear in place of the copyright notice for which it was 
intended. Under thèse circumstances, under section 20 of the act, 
the copyright is not invalidated, nor would the complainant's recovery 
for infringement be prevented if the défendant, after actual notice 
of the copyright, had begun an undertaking, to infringe. There is no 
évidence in the case that the défendant had actual notice of the copy- 
right, but, on the other hand, it is sufficiently established that it is 
"an innocent infringer who has been misled by the omission of the 
notice," as provided in section 20. 

Counsel for the complainant contends that there is no "omission," 
as the notice was présent, although in distorted form. As the mark 
accompanying the picture in the Press does not resemble the letter 
"C" within a circle, it would not give notice to any one not Jiaving 
notice otherwise, and as the act is explicit as to the form of the notice 
prescribed, and there is no letter "C" and no circle présent, it follows 
that there was an omission of the prescribed notice. 

[2] Under thèse circumstances, the complainant is not entitled, in 
view of section 20, to recover damages, and none were proved at the 
trial. It is apparent from the language of the act, however, that dam- 
ages alone are excluded from recovery, and not the infringer's profits, 
as section 25 of the act provides that the person infringing shall be 
liable (a) to an injunction and (b) to "such damages as the copyright 
proprietor may hâve suffered due to the infringement, as well as ail the 
profits which the infringer shall hâve made from such infringement." 
That damages are differentiated from profits further appears, in that 
the section provides that the complainant shall recover "in heu of actual 
damages and profits such damages as to the court shall appear to be 
just, and in assessing such damages the court may, in its discrétion. 
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allow the amounts as hereinafter stated, * * * and such damages 
shall in no other case exceed the sum of five thousand dollars nor be 
less than the sum of tvvo hundred and fifty dollars, and shall not ne 
regarded as a penalty." It appears, therefore, that the damages which 
the court in its discrétion may allow are to be "in lieu of actual dam- 
ages and profits." 

Inasmuch as section 20 provides that circumstances such as are 
found in this case "shall prevent the recovery of damages," they pre- 
clude the recovery of "such damages as to the covirt shall appear to 
be just" under section 25, as there is no provision that such damages 
shall be assessed in lieu of profits alone. The distinction between 
"damages" and "profits" is pointed out in the opinion of Judge Gray in 
Sharpless v. I^wrence, 213 Fed. 423, 130 C. C. A. 59. Neither does 
the act provide any minimum or maximum limitation of amount of 
profits recoverable. They are to consist of "ail the profits the infring- 
er shall hâve made from such infringement." It appears by the proofs 
that the gross amount realized by the défendant from its sales was 
$108, and the cost of the 2,500 copies was $67.15, leaving a profit of 
$40.85. 

A decree may be entered in favor of the complainant, for an injunc- 
tion restraining the infringement, for the payment to the complainant 
of the profits made by the défendant amounting to $40.85, and its fuU 
costs, and requiring the défendant to deliver up on oath for destruc- 
tion ail the infringing copies, as well as ail plates, molds, matrices, or 
otlier means for making such infringing copies. 

[3] Under the circumstances in this case the complainant is entitled 
to a reasonable attorney's fee as part of the costs under the provisions 
of section 40 of the act. If in the answer the défendant had ad- 
mitted that the complainant was entitled to the relief granted herein, 
as was conceded at the trial, it is questionable whether an attorney's 
fee would hâve been allowed. The answer, however, compelled the 
complainant to sustain by proof its right to any relief whatever. 

Under thèse circumstances, and taking into considération, on the 
other hand, that the issues involved are clearly defined and simple, 
and rai^e no intricate questions of law, an attorney's fee of $75 is 
awarded as part of the costs. 
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GRANDISON v. NATIONAL BANK OP COMMliRCE OF ROCHESTER. 
(District Court, W. D. New York. February 15, 1915.) 

1. Baxkruptcy ®=>303 — Actions— Pbefeeences— Evidence or Insolvency— 

Bocks. 

In a suit by a trustée in bankruptcy to recover alleged preferential 
payments, ttie books and papers of tlie bankrupt were adpaissible to 
show the bankrupt's insolvency at the time of the payments. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. DIg. <®=:3303.] 

2. Bankeuptct <S=>ie6 — Prefebencb— Knowledge That Préférence will 

Result. 

Wliere a bank, to whom an insolvent corporation was indebted, had 
pressed for payment and had protested for nonpayment a number of 
notes and a draft against the corporation, which were not renewed for 
several weeks, it had reasonable cause to believe that it was receiving 
a préférence when payments were made upon the Indebtedness to it, es- 
pecially where the président of the hank was familiar with various of 
the détails of the corporation, knew of the difflculties encountered in 
maktng its collections and of a threat on that account to wind up its 
affairs, and knew that in the fall, about the time the payments were made, 
It was merely selling the clder and vinegar remaining from previous 
years, without grinding apples as it customarily did at that season, and 
was aware of discord between the corporation's président and certain 
of the directors, and of hls résignation, at which time It suggested a 
friendly director to flll a vacancy on the board, which suggestion was 
adopted. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258 ; Dec. Dig. (©=166.] 

S. Bankruptct ®=>165 — Pkeitekences- Tbansfees and Payments Constittjt- 

INC. 

Where an asslgnment of accounts by a bankrupt to an Indorser on its 
notes and the subséquent collection of the accounts were for the benefit 
of the holder of the notes, the transfer was a préférence, within the pro- 
hibition of Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 ; it not being 
necessary that the assignment should be directly to the holder. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266 ; 
Dec. Dig. ®=ïl65.] 

4. Bankruptcy c@=3l65 — Insolvency— Préférences to Creditobs. 

Where an assignment of accounts by an insolvent corporation to an 
Indorser on its notes was made for the benefit and advantage of the 
holder of the notes, such holder received a voidable préférence under 
Stock Corporation Law N. Y. (Oonsol. Laws, c. 59) § 66, forbidding con- 
veyances or payments by corporations when insolvent, or when insolvency 
Is imminent, with the intent of giving a préférence to a particular cred- 
Itor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266 ; Dec. Dig. <S=>165.] 

In Equity. Suit by Wilbur B. Grandison, as trustée of the O. L. 
Gregory Vinegar Company, bankrupt, against the National Bank of 
Commerce of Rochester. Decree for plaintiff. 

Thomas C. Burke, of Buffalo, N. Y. (Henry W. Pottle, of Buffalo, 
N. Y., of counsel), for complainant. 

James M. E. O'Grady, of Rochester, N. Y., for défendant. 

£=sFar otber cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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HAZEL, District Judge. This action was brought by the trustée 
in bankruptcy of the O. L,. Gregory Vinegar Company, adjudicated 
a bankrupt March 4, 1910, on an involuntarj' pétition filed by credi- 
tors February 15, 1910, against the National Bank of Commerce of 
Rochester under section 60b of the Bankruptcy Act of July 1, 1898 
(30 Stat. 562, c. 541 [U. S. Comp. St. 1913, § 9644]), prior to the 
amendment of 1910, to recover preferential payments alleged to hâve 
been made by the bankrupt while insolvent at différent times follow- 
ing October 15, 1909, or within four months of the filing of the péti- 
tion in bankruptcy; and under sections 67e and 70e of the Bank- 
ruptcy Act to recover préférences alleged to be contrary to section 
66 of the Stock Corporation Law^ of the state of New York. 

[1] The only questions deemed by me necessary to be passed upon 
and decided in the action under section 60b of the Bankruptcy Act 
are: (1) Whether the bankrupt was insolvent, within the meaning of 
the Bankruptcy Act, at the times specified in the bill, when the claimed 
preferential payments were made to the bank; (2) whether the bank 
had reasonable cause at such times to believe that a préférence was 
intended; and (3) whether this court has jurisdiction of the subject- 
matter and of the person of the défendant. Although the insolvency 
of the bankrupt at the times specified was earnestly contested, the 
évidence in its entirety leaves no doubt in my mind that such financial 
condition prevailed. The findings of fact submitted by counsel for 
complainant, and filed herewith, relieve me from the necessity of re- 
citing the détails establishing the insolvency. The books and papers 
of the bankrupt were properly received as évidence in support of the 
claim. Ernst v. Mechanics' & Metals National Bank of New York 
(D. C.) 200 Fed. 295. 

[2] The familiarity of the président of the bank with various of 
the détails of the business of the O. L. Gregory Vinegar Company, 
to which further référence will hereinafter be made. is thought to 
support the claim that the bank had reasonable cause to believe that 
it was receiving a préférence at the time the promissory notes ami 
drafts in question were paid. The évidence fairly indicates that the 
bank was apprised that the bankrupt was in straitened circumstances 
on October 15, 1909. The information possessed by the witness Swan- 
ton, the président of the bank, regarding the affairs of the bankrupt 
and its financial condition, was of such character as to put him on 
reasonable inquiry when the renewal notes held by the bank were 
paid by Alexander, the président of the bankrupt, who, as the évidence 
discloses, had indorsed such notes at the request of the bank, and who 
in considération of such indorsement subsequently received as collat- 
éral security assignments of accounts receivable. The évidence shows 
that the bank had pressed for payment of the indebtednesses, and 
that discounted notes, 10 in number, and a draft dejxisited with the 
défendant, had been protested for nonpayment subséquent to October 
15, 1909, and were not renewed until the expiration of ^veral weeks 
from the time they were protested. 

It has been held that where a créditer has repeatedly pressed for 
payment of his accounts, and checks previously given by the debtor 
hâve been dishonored, sufficient notice of the insolvency of his debtor 
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lias been given the créditer. Pittsburg Plate Glass Co. v. Edwards, 
148 Fed. 377, 78 C. C. A. 191 ; Conners v. Bucksport Nat. Bank (D. 
C.) 214 Fed. 847. While the cases cited are concemed with protested 
checks, and make no référence to protested notes, still it seems to me 
that, where many promissory notes amounting to a relatively large 
amount of money hâve been discounted and protested for nonpayment 
at maturity, cause is given to the holder of such notes to inquire into 
the financial condition of the debtor before he accepts payment in 
full to the exclusion of other creditors of the same class. If the bank 
had made inquiry, it would hâve known of the insolvency or its im- 
minence at the time the resolution was adopted by the bankrupt as- 
signing to its président the accounts receivable in considération of his 
indorsement of the renewal notes. 

But there was other évidence to charge the bank with notice of 
the imminent insolvency of the bankrupt, for example, its knowledge 
of the difficulties encountered by Alexander in making collections on 
his trip South, and his threat because of this to wind up the affairs 
of the Company. The défendant also Icnew, for the knowledge of 
Mr. Swanton is imputable to it, that the bankrupt did not grind ap- 
ples in the fall of 1909, as was customary at that season of the year, 
but merely sold the juice, or cider and vinegar, remaining over from 
previous years ; and it was aware of the discord existing between Mr. 
Gregory, at that time président of the bankrupt, and certain of the 
directors, and of his subséquent résignation, at which time it suggested 
a friendly director to fi 11 a vacancy on the board — a suggestion that 
was adopted by electing Mr. Dirnberger, the attorney for the défend- 
ant in the action brought by the trustée herein against Robertson to 
recover préférences. Thèse matters, though perhaps not absolutely 
controUing, are nevertheless indicative of such close relationship be- 
tween the bank and the bankrupt that it is inferable that the bank had 
reasonable cause to believe that its customer was insolvent, and that the 
payment of the notes in question was intended as a préférence by which 
the bank should receive a greater percentage of its debt than was re- 
ceived by other creditors of the same class. 

[3] To constitute a préférence it was not necessary that the assign- 
ment of the accounts receivable should be made directly to the bank. 
It was enough that the transaction which resulted in the indorsement 
of the renewal notes and the subséquent collection of the accounts 
receivable were for the benefit of the bank. Alexander concededly 
received the assignment of accounts from the bankrupt to secure him 
as an indorser on the overdue promissory notes held by the défend- 
ant. Such a transfer made by an insolvent falls within the prohibi- 
tion of the Bankruptcy Act. Crooks v. People's Nat. Bank, 46 App. 
Div. 335, 61 N. Y. Supp. 604. This principle is sustained by no less 
an authority than the Suprême Court of the United States in Newport 
Bank v. Herkimer Bank, 225 U. S. 178, 32 Sup. Ct. 633, 56 L. Ed. 
1042. In that case Mr. Tustice Hughes, who delivered the opinion 
of the court, said: 

"To constitute a préférence, It Is not necessary that the transfer be made 
dlrectty to the créditer. It may be made to another for his benefit. If the 
bankrupt bas made a transfer of his property, the effect of which is to enabie 
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one 01 hls credltors to obtain a greater percentage o£ his debt than another 
créditer of the same class, circuity of arrangement wlU not avail to save it. 
* * ♦ It Is not the mère form or method o( the transaction that the act 
condemns, but the appropriation by the lusolvent debtor of a portion of his 
property to the payment of a crecLitor's claim, so that thereby the estate is 
depleted and the credltor obtains an advantage over other creditors." 

It therefore makes no différence that the bankrupt paid the bank 
through the assignment to its président of the accounts receivable, as 
long as the arrangement resulted in disposing of the accounts receiv- 
able in such a way as to deplete the assets. The Bankruptcy Act does 
not forbid the taking of money by a bank in payment of a debt in 
the ordinary course of business, even if it should transpire that at 
the time of payment the debtor was insolvent ; but in this case we 
are dealing with a différent situation. Hère, as said, the bank had 
reasonable cause to believe it was being favored, and nevertheless re- 
ceived payment of its debt, amounting to $15,216.90, by an arrange- 
ment made particularly for its benefît. 

The trustée has, in my opinion, proven that preferential payments 
were made within four months of the filing of the pétition, that the 
bankrupt was insolvent at the time of such payments, and that the 
effect of the payments was to give to the défendant a greater per- 
centage of its debt than was received by other creditors of the same 
class, and that reasonable cause existed for belief by the défendant 
that it was intended to give him a préférence. 

The objection to the jurisdiction of the court is overruled on the 
authority of Gregory v. Atkinson (D. C.) 127 Fed. 183, and Parker 
V. Black (D. C.) 143 Fed. 560. 

[4] I am of the opinion, also, that the préférence complained of 
by the trustée was voidable under section 66 of the Stock Corporation 
Law of New York, inasmuch as it is shown that the assignments by 
the bankrupt and Alexander of the accounts receivable were really 
made for the benefit and advantage of the défendant bank. Section 
67e of the Bankruptcy Act gives jurisdiction to this court concurrent 
with that of the state court to maintain an action to avoid transfers 
and préférences which are held null and void under the statutes of 
the State. 

A decree may be entered, with costs, requiring a return of such 
préférences to the trustée, subject to dividends to which the défend- 
ant may be entitled on distribution of assets. 
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GRANDISON v. ROBERTSON et al. 
(District Court, W. D. New York. February 15, 1915.) 

1. Bankruptcy ®=»303 — Pkeferences — Setting Aside — Siifficienct op Evi- 

dence. 

In a suit by a trustée in bankruptcy to recover alleged preferential pay- 
ments to private bankers, évidence held insuflicient to show that they had 
cause to believe that a préférence was intended. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 458-462 ; Dec. 
Dig. (©=>303.] 

2. Bankruptot ®=»166 — Pbeferences— Patments Constittjted. 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, requires a restoration of 
preferential payments only where the creditor has reasonable cause to 
believe that a préférence will resuit from payments made within four 
months prier to bankruptcy, and does not take away from a banker the 
rlght to transact business with a customer in the ordiuary way, and 
he may take renewal notes in extension of crédit and recelve partial 
payments of his debt, and during the continuance of the relation with 
the banker may assume that the bankrupt is solvent and carrying on 
business la the usual way, and, though it turns out that the bankrupt was 
insolvent, may recelve payment without incurring liabllity to restore them 
when bankruptcy intervenes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 
255-258; Dec. Dlg. <©=»166.] 

8. Bankruptcy <3=»164r-PREFEBENTiAL Payments— Recoveet. 

Under Stock Corporation Law N. Y. (Consol. Laws, c. 59) § 66, provlding 
that no conveyance, payment, etc., by any corporation or any offlcer, di- 
rector, or stockholder, when the corporation is insolvent or its Insolvency 
Is imminent, with the Intent of giving a préférence to any particular 
créditer, shall be valld, and that every person recelving by means of any 
such prohibited act or deed any property of the corporation shall be 
bound to account therefor to its creditors, stockholders, or other trustées, 
where the payée of a corporatlon's notes received payments thereon from 
accounts, assigned to an indorser on the notes to secure his Indorsement. 
an action could be brought against the payée to recover the payments ; 
the indorser being merely the Instrument through which the preferential 
payments were made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 267; Dec. 
Dlg. <S=>164.] 

4. Corporations (S=»544 — Insolvency— Prei-eeential Payments— Recovery. 

Under Stock Corporation Law N. Y. § 66, preferential payments to a 

creditor of an insolvent corporation may be recovered ; it not belng 

necessary that the person recelving the preferential payment should be a 

stockholder. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2162-2169 ; 
Dec. Dig. "©=5544.] 

6. Bankruptcy <®=3293 — Préférences Prohibited by State Laws— Jurisdic- 
TioN or Suit to Recover PEEFicRENTiAi, Payments. 

Under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 (U. S. Oomp. 
St. 1913, § 9651), provlding that ail conveyances or transfers of property 
by a debtor within four months prier to the filing of the pétition and 
while Insolvent, which are held nuU and void as against creditors by the 
laws of the state, shall be deemed null and void under that act if the 
debtor be adjudged a bankrupt, that the property shall pass to the as- 
signée and be by him reclaimed for the beuefit of creditors, and that 
for the purpose of such recovery courts of bankruptcy and the state 
courts shall hâve concurrent jurlsdiction, a United States District Court 
had Jurisdlction of a suit to recover imyments by an insolvent corporation, 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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whlch were preferential under Stock Corporation Law N. Y. § 66, though 
they did not eonstitute préférences wlthin Bankr. Act, § 60b. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417; 
Dec. Dlg. ®=>293.] 

In Equity. Suit by Wilbur B. Grandison, as trustée of the O. L. 
Gregory Vinegar Company, bankrupt, against Frederick Robertson 
and another. Decree for complainant as to the second cause of action. 

Thomas C. Burke, of Buffalo, N. Y. (Henry W. Pottle, of Buffalo, 
N. Y., of counsel), for complainant. 

Dirnberger & Augspurger, of Bufifalo, N. Y., for défendants. 

HAZEL, District Judge. The trustée in bankruptcy of the estate of 
the O. L. Gregory Vinegar Company has brought an action against 
the défendants, who are engaged in business at Tonawanda, N. Y., as 
'private bankers, to recover alleged preferential payments made by the 
bankrupt contrary to an inhibition of the Bankruptcy Act and of 
section 66 of the Stock Corporation Law of this state. The first cause 
of action is concerned with the question of whether the défendants had 
reasonable cause to believe a préférence was intended at the time the 
payments in controversy were made to them. 

[1 1 The proofs show that at différent times the défendants received 
payments aggregating $6,484.45 on promissory notes of the bankrupt 
of the value of $10,000 held by them, from accounts receivable there- 
tofore assigned by the bankrupt to one Alexander to secure him on 
his indorsements of the notes, from proceeds of discounted notes, and 
from a certified check on the National Bank of Commerce of Rochester. 
AU the payments in question were made- between November 20, 1909, 
and March 19, 1910, but I think there can be no recovery in this case 
by the trustée under section 60b of the Bankruptcy Act, as the évidence 
does not show cause for inquiry by the transférées as to the insolvency 
of the transf error, or cause for belief that a préférence was intended. It 
is true, as contended by the trustée, that the défendant had information 
to the effect that in the fall of 1909 the bankrupt was indebted to the 
National Bank of Commerce of Rochester, that the real estate of the 
bankrupt was heavily incumbered, and that discord existed between 
the président of the bankrupt company and one of the directors ; but 
still I think there is an absence of éléments upon which to predicate 
a conclusion that the défendants had reasonable cause to believe that 
at the time of partial payment of the notes a préférence was intended. 
It is not claimed that défendants were to any extent familiar with the 
business affairs of the bankrupt. There were no prior transactions 
between them and the bankrupt as in the case of Grandison v. National 
Bank of Commerce of Rochester (decided this day) 220 F'ed. 981, nor 
had there been any intimacy between the défendants and the officers of 
the bank, from which it might be inferred that the former had ascer- 
tained the financial condition of the latter. 

The indisputable évidence shows that in October, 1908, the bankrupt 
wished to open an account at the private bank of the défendants, and 
that at the request of one Martin, a director of the bankrupt company 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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living at Tonawanda, and of one Gregory, who was then its président, 
the sum of $5,000 was advanced on the note of the company bearing 
an ïndividual indorsement, and that later another $5,000 note, made by 
the Albion Fruit Products Company and indorsed by the bankrupt, 
was discounted. Subsequently, when thèse notes became due, défend- 
ants informed Mr. Alexander, who succeeded Gregory as président of 
the bankrupt, that the account was unsatisfactory, in that not as much 
business was donc with them as had been agreed upon when the ac- 
count was opened and the said notes discounted; that the bankrupt 
carried practically no balance, and therefore the notes would hâve to 
be paid or a better account kept. Promises to better conditions were 
made, but in the spring of 1909 the défendants again complained to 
Alexander that they were not receiving business enough from the 
bankrupt, and he then offered to indorse the renewal notes in place 
of Mr. Martin, which ofifer was accepted. Although payments on 
notes were subsequently made out of accounts receivable assigned to 
Alexander by the bankrupt, and collected by him and by the défend- 
ants, with whom such accounts were deposited for collection, there 
is no évidence upon which to found a belief that there existed an ar- 
rangement whereby Alexander should indorse the renewal notes and 
pay them out of the assigned accounts. On the contrary, Alexander 
in the fall of 1909 optimistically requested that the notes should be 
renewed by giving demand notes, as he said to défendants that he 
expected to take them up daily. 

It is not shown that the défendants had any knowledge of the man- 
ner in which the notes of the Bank of Rochester were paid, but ac- 
cording to the évidence they presumed such payments had been made 
out of money realized from fire insurance at the time of the destruction 
of the Albion plant by fire. The account was never questioned by 
défendants in relation to the ability of the bankrupt to meet its ob- 
ligations, nor were the détails of the business discussed, nor was any 
statement of assets or liabilities received, from which the insolvency of 
the bankrupt might be inferred by them. The failure of the bankrupt 
to promptly pay the notes at maturity is not sufficient to charge the 
défendants with notice of the impending insolvency. 

[2] The Bankruptcy Act does not take away from a banker the right 
to transact business with his customer in the ordinary way. He may 
take renewal notes in extension of crédit and receive partial payment 
of his debt, and has the right during the continuance of their rela- 
tions to présume that his debtor is solvent and carrying on business in 
the usual way; and if it turns out that the debtor was insolvent the 
creditor may receive payment without incurring the liability of having 
to restore such payment when bankruptcy intervenes. The Bankruptcy 
Act requires a restoration of preferential payments only when the 
creditor has reasonable cause to believe that a préférence will resuit 
from such payments made within four months of the bankruptcv. 
Studley v. Boylston Nat. Bank, 229 U. S. 523, 33 Sup. Ct. 806, 57 t. 
Ed. 1313; Grant v. Nat. Bank, 97 U. S. 80, 24 L. Ed. 971; Paper v. 
Stern, 198 Fed. 642, 117 C. C. A. 346; In re Eggert, 4 Am. Bankr. 
Rep. 449. 102 Fed. 735, 43 C. C. A. 1. Thèse authorities, I believe. 
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are controlling under the évidence of this case, and preclude recovery 
by the trustée under the provision^ of section 60 of the Bankruptcy 
Act. 

[3, 4] A more serious question, however, is presented by the second 
cause of action set out in the bill, namely, tlae alleged right of the trus- 
tée, under section 66 of the Stock Corporation Law of this state, which 
inchides a provision giving the right to proceed against creditors who 
hâve received transfers of property or preferential payments when the 
corporation was insolvent, to recover the payments made to the défend- 
ants herein. Under the state statute such transfers are voidable only 
when they are made with the intent to give a préférence. When it is 
shown that they were so made, the person receiving the same by means 
of any prohibited act or deed "shall be bound to account therefor to 
its creditors or stockholders or their trustées." The contention, there- 
fore, that the action should hâve been brought against Alexander, to 
whom the assignment of accounts was directly made, and not against 
défendants, is unsound. Alexander was the instrument through which 
the preferential payments were made, and the intention to prefer the 
défendants over the gênerai creditors is clearly established, notwith- 
standing any déniai of such an intention. The large payments to the 
National Bank of Commerce of Rochester, aggregating within a com- 
paratively short period of time approximately $50,000, together with 
the payments made to thèse défendants at différent times, while no 
payments were made to the gênerai creditors whose debts, as allowed, 
aggregated $21,035.35, would seem to indicate a positive intention to 
make preferential payments, with a view, no doubt, to enabling Alex- 
ander to escape liability on his indorsement of the notes held by the 
défendants. Such acts by a corporation or its officers are condemned by 
section 66 of the Stock Corporation Law. 

In Baker v. Emerson et al, 4 App. Div. 348, 38 N. Y. Supp. 576, 
is found a clear construction and interprétation of the statute under 
considération, and at the end of the opinion it is stated that : 

"The valldity of the payment is not made to dépend on whether It is made 
In the ordinary course of business, or on whether the créditer has any rea- 
sonable gronnd to believe the debtor insolvent, but slmply on whether there 
Is insolvency, actual or imminent, and an intent to prefer." 

See, also, Cœsar v. Bernard, 156 App. Div. 724, 141 N. Y. Supp. 
659, affirmed 209 N. Y. 570, 103 N. E.1122, which is thought to prac- 
tically overrule Swan v. Stiles, 94 App. Div. 117, 87 N. Y. Supp. 
1089, to which défendants attach importance in support of their claim 
that recovery cannot be had herein, as it is not shown that the corpora- 
tion refused to pay the notes. It was not necessary for recovery that 
the défendants should be stockholders in the insolvent corporation ; if 
they as creditors received a préférence, they may be proceeded against 
for recovery thereof . Montagne v. Hôtel Gotham, 208 N. Y. 442, 102 
N. E. 513. 

[5] Objection is made that this court is without jurisdiction to main- 
tain the action without the consent of the défendants, but I think the 
objection is without merit. Section 67e of the Bankruptcy Act substan- 
tially authorizes voiding transfers of property made by a debtor while 
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insolvent within four months of filing the pétition in bankruptcy "which 
are held null and void as against the creditors of such debtor by the 
laws of the state" in which such property is situate, and that courts of 
bankruptcy (Bankruptcy Act, § 1, subd. 8, which includes the District 
Court) and state courts shall hâve concurrent jurisdiction. This action, 
it must be remembered, is not brought to set aside fraudulent transfers 
not creating a préférence, nor fraudulent transfers not niade within 
four months of the bankruptcy, which classes of actions are instituted 
under section 70e of the Bankruptcy Act. Gregory v. Atkinson et al. 
(D. C.) 127 Fed. 183; Wood v. Wilbert, 226 U. S. 384, 33 Sup. Ct. 
125, 57 L. Ed. 264; Wright v. Skinner Mfg. Co., 162 Fed. 315, 89 
C. C. A. 23. 

No other questions argued at the bar require spécial considération. 
My conclusion is that, as to the cause of action alleged in tRe bill under 
section 60b of the Bankruptcy Act, the trustée cannot recover, but that 
as to the cause of action under section 66 of the Stock Corporation 
Law of New York the intent while insolvent to prefer the défendants 
has been fairly proven, and the complainant may therefore hâve a 
decree, with costs, directing the return to the trustée of the amount of 
such préférence, with interest, subject, however, to the dividend to 
which the défendants will be entitled on distribution of the assets. 
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(District Court, W. D. Pennsylvania. November 23, 1914.) 

No. 66. 

Tkade-Maeks and Tkade-Names <®=»3 — Unfaib Compétition — Use of De- 

SCEIPTIVE Tekms. 

A complainant held to hâve acquired no exclusive right to the use of 
the term "copper-clad" as applled to iron or steel wire coated with cop- 
per which would support a suit to enjoin its use byi another as unfair 
compétition ; it appearing that the term, besiUes belng in itself descrip- 
tive, was so used by complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7 ; Dec. Dig. <S=^S.] 

In Equity. Suit by the Duplex Metals Company against the Standard 
Underground Cable Company. On final hearing. Decree for défend- 
ant. 

See, also, 218 Fed. 269. 

Philipp, Sawyer, Rice & Kennedy, of New York City, and Reed, 
Smith, Shaw & Beal, of Pittsburgh, Pa., for complainant. 
Christy & Christy, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This suit in equity has come to final hearing 
upon bill, answer, replication, and proofs completed prior to the adop- 
tion of the présent equity rules. The bill asserts the title to certain 
letters patent of the United States No. 893,932, issued to plaintifï as 
assignée of John F. Monnot, for "improvements in copper-clad iron 

(gEsFor otber cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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and Steel," and charges the défendant with infringement of that 
patent. It further asserts the right of the plaintiff to the exclusive use 
of the Word "copper-clad" in connection with the steel wire having a 
covering of copper sold by the défendant in compétition with steel 
wire having a covering of copper sold by plaintiff, and charges that the 
défendant was guilty of unfair compétition in trade, in that the de- 
fendant has used the word "copper-clad" as descriptive of the wire 
sold by the défendant, in that it has used also in advertising its products 
a représentation of a dise of a very large diameter relatively to the 
wire, in which dise the plaintiff allèges that it has exclusive rights, and 
in that the défendant has used a picture of the Singer Building in the 
city of New York, which was viewed by the public as the home of the 
plaintiff, and with intent on the part of the défendant to deceive the 
public, and also in that the défendant has paralleled the advertisements 
of the plaintiff. 

The proceedings, so far as they charge infringement of the patent, 
were brougjit to a close on June 25, 1913, by the entry of a decree dis- 
missing the bill of complaint as to that issue. This dismissal was had 
at the instance of the plaintiff, because after plaintiff's prima facie 
case was made out the plaintiff had ascertained, and the rebuttal testi- 
mony of its expert on cross-examination showed, that the defendant's 
wire was so made that it could not be viewed as an infringement of 
the patent. 

There remained in the case, therefore, the one question as to wheth- 
er in any of the ways charged in the bill the défendant was guilty of 
unfair compétition. The main contention is that the phrase "copper- 
clad" was coined by the plaintiff and adopted by it as a fanciful and 
arbitrary désignation for its wire, that the said phrase has been under- 
stood by the public as indicating and meaning the plaintiff's wire, and 
that because the défendant uses the phrase "copper-clad" the public 
are liable to be and hâve been deceived. 

Before considering whether or not the phrase is an essentially de- 
scriptive term, we shall consider whether or not the plaintiff intended 
that the phrase should be a descriptive one. In the very patent which 
was for so long the principal object of the litigation, and upon the face 
of which it appears the plaintiff was the assignée, is this statement by 
the inventor: 

"My invention relates to a process of maklng clad metals, by which term 
is meant bodies comprising a core or base of one métal (iron or steel for 
instance) having united thereto, and preferably Inseparably united or welded 
thereto, a substantlal layer or coating of métal, usually an unlike métal (for 
instance, copper, sllver, gold, aluminum, brass, bronze, aluminum bronze, 
etc.). In particular my Invention comprises a process of mailing clad métal 
ingots which ingots, when formed, may be roUed, pressed, hammered, or 
otherwise extended down to rods, sheets, bars, strips, wire, and other com- 
mercial or desired forms." 

The claims are numerous, and each, except the twenty-first and 
twenty-third, are for a process of forming clad-metal objects. Other 
patents by the same inventor and assigned to the plaintiff, to wit, 
United States patent No. 927,372, and United States patent No. 929,687, 
relate to the clad metals as stated in each. There is no suggestion in 
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any of the patents that the word "clad" is used in a différent sensé from 
coated or covered. Monnot's earlier patent, being United States patent 
No. 853,716, issued May 13, 1907, "for a process of producing com- 
pound meta! bodies," does not use the word "clad," but uses the words 
"coating" and "coated" as descriptive. That the word "clad," where 
used in Monnot's patents, was intended to be descriptive, must be the 
conclusion. Otherwise, we hâve the situation of an inventor having 
secured to himself by his patent the process or the product for the 
limited period provided by law, and further securing to himself the 
right to the descriptive appellation given by him in his patent to the 
product for ail time to corne, after the expiration of the patent. The 
rights of the public in and to the product or process after the expira- 
tion of the patent, therefore, would be exceedingly limited, if the pub- 
lic could not use the descriptive terms used by the inventor in his ap- 
plication and by the government in the patent granted in pursuance 
thereof. 

Again, the évidence discloses that in the early history of the plaintiff 
Company it called its wire product "Monnot's copper-clad wire" ; the 
plaintiff described its product generally as "Monnot metals" ; it had 
several cuts which it used in connection with its products as trade- 
marks, and in none of them does the word "copper-clad" appear. In a 
pamphlet issued in February, 1910, entitled "Standard Spécifications 
for Hard Drawn Copper-Clad Steel Wire," the plaintiff uses this lan- 
guage : 

"(b) Copper-clad steel Is manufactured under the trade-iuark 'weld-clad,' 
and each coil of wire shall hâve attached to it a tag bearing this name and 
a eut of a billet section." 

The foregoing are but brief allusions to a large mass of évidence 
which constrain the court to hold that plaintiff's use of the phrase 
"copper-clad" was for purposes of description. From this descrip- 
tion the person unacquainted with plaintiff's product would form an 
opinion that the product of the plaintiff was a wire composed of steel 
or iron or some other métal having thereon a coat of copper. As a 
matter of fact both plaintiff and défendant are manufacturing wire 
of steel clothed or clad with copper. 

Apart from the plaintiff's intention to use the phrase as descriptive 
of its product, the phrase itself is essentially descriptive. The dili- 
gence of counsel for the défendant has produced numerous examples 
of the use of the words "clothed" and "clad" as descriptive terms 
from the best examples of poetry and prose in the English language. 
Various compounds of "clad" occur to the mind, ail of which are 
descriptive. In the patent law compounds of clad are found, as, for 
instance, steel-clad in the case of Steel-Clad Bath Co. v. Mayor (C. 
C.) ^1 Fed. 736; in connection with shoes, as in Brennan v. Bird- 
Thayer Dry-Goods Co. (C. C.) 99 Fed. 971, 975. It is found in con- 
nection with fibre in United States patent to T. Gore, No. 922,418, 
for "fibre-clad wire rope." 

The phrase, then, not only having been used by plaintiff as descrip- 
tive, but being in its nature essentially so, the plaintiff cannot hâve 
any exclusive right therein. The law on the subject is fuUy stated by 
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Justice McKenna in Standard Paint Co. v. Trinidad Asphalt Co., 220 
U. S. 446-452, et seq., 31 Sup. Ct. 456, 457 (55 L. Ed. 536) : 

"Two contentions are made by the palnt company. (1) That Its trade- 
mark is a valld one and bas been Infringed by the asphalt company; (2) 
that tbe latter bas been guilty of unfair compétition. The Court of Appeals 
decided adversely to both contentions. 163 Fed. 977 [90 O. C. A. 1951. Of 
the flrst contention the court said It was clear that tlie palnt company 
'sought to appropriate the exclusive use of the term "rubberoid," ' and that 
its rights were to be adjudged accordlngly, and that as the latter, belng a 
common descriptive word, could not be appropriated as a trade-mark, the 
one selected by the palnt company could not be appropriated. The court 
said: 'A publie right In rubberoid and a priva te monopoly of rubberoid can- 
not coexlst.' The court expressed the detennlued and settled rule to be: 
'That no one can appropriate as a trade-mark a generic name or one de- 
scriptive of an article of trade, its qualities, ingrédients, or characteristics, 
or any sign, word, or symbol which from the nature of the fact it is used 
to signify others may employ vyith equal truth.' l'or this cases were cited 
and many illustrations were glven whlch we need not repeat. The défini- 
tion of a trade-mark has been glven by this court and the extent of its use 
described. It was said by the Ohief Justice, speaking for the court, that 
'the term has been in uee from a very early date, and, generally speak- 
ing, means a distinctlve mark of authenticity, through whlch the products 
of particular manufacturers or the vendable comuiodlties of particular mer- 
chants may be dlstlngulshed from those of others. It) may eonslst in any 
symbol or in any form of words, but as its office is to point out dlstlnetive- 
ly the origin or ownership of articles to whlch it is affixed, it follows that 
no sign or form of words can be appropriated as a valid trade-mark, which, 
from the nature of the fact conveyed by Its primary meaning, others may 
employ with equal truth, and with equal right, for the same purposes.' Elgin 
National Watch Co. v. Illinois Wateh Co., 179 TJ. S. 665-673 [21 Sup. Ct. 
270, 45 L. Ed. 365]. There is no doubt therefore, of the rule. There is 
somethlng more of précision glven to it in Canal Co. v. Clark, 13 Wall. 311- 
323 [20 L. Ed. 581], where It It said that the essence of the wrong for 
the violation of a trade-mark 'consists In the sale of the goods of one manu- 
facturer or vendor as those of another, and that it is only wlien this false 
représentation is dlrectly or indirectly made that the party who appeals to 
a court of equlty can bave relief.' A trade-mark, it was hence concluded, 
'must therefore be distinctlve in Its original signiflcation, pointlng to the 
origin of, the article, or it must hâve become such by association.' But two 
qualifying rules were expressed, as follows: 'No one can clalm protection 
for the exclusive use of a trade-mark or trade-name whlch would practically 
give hlm a monopoly in the sale of any goods other than those produeed 
or made by hlmself. If he could, the public would be injured rather than 
protected, for compétition would be deatroyed. Nor can a generic name or a 
name merely descriptive of an article of trade, of its qualities, ingrédients, or 
characteristics, be employed as a trade-mark, and the exclusive use of it be en- 
titled to légal protection,' and, citlng Amoskeag Mfg. Co. v. Spear, 4 N. Y. Su- 
per. Ct. 599, it was further said that there can be 'no right to the exclusive use 
of any words, letters, figures or symbols which hâve no relation to the origin or 
ownership of the goods, but are only meant to Indicate their names or qual- 
ities.' " 

There is nothing in the phrase "copper-clad wire" which has any 
relation to the origin or ownership of the wire manufactured by the 
plaintiff. To so hold would give the plaintiff a monopoly which he 
might hâve had by his patent if the défendant were an infringer and 
this the court cannot grant under the évidence in this case. 

The défendant is a large producer of wire. The copper-clad wire, 
which it sells to the public, défendant draws from rods or small billets 
which hâve been clad with copper by the Colonial Steel Company, a 
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corporation which is operating under patents owned by it. The de- 
fendant sells its wire as Colonial copper-clad wire. It ships its wire 
to users as Colonial copper-clad wire from Standard Underground 
Cable Company. So far as appears, it has not and does net sell any 
copper-clad wire without indicating that it is the Colonial copper-clad 
wire, or with any omission or suggestion which would lead the public 
to believe that it was copper-clad wire made by the Duplex Metals 
Company the plaintiff. So far, therefore, as the défendant sells cop- 
per-clad wire, it is guilty in no way of unfair compétition against the 
défendant, unless the phrase "copper-clad" has acquired a secondary 
meaning. Plaintiff's patents above cited négative that contention, be- 
cause the claim of monopoly under the patents destroys the presump- 
tion of acquiescence through which the right to the secondary meaning 
of the phrase could only arise. 

In respect to the use by the défendant of the dise complained of in 
the bill, the conclusion must be reached that the dise is descriptive 
merely. True, it is not drawn to scale to show the relative thickness 
of the Steel and the copper ; nevertheless it appears to be a cross-sec- 
tion of copper-clad wire. No other conclusion can be reached from 
the évidence than that it is an informative illustration, and intended 
as' such. It was not copied frOm any design of the plaintiff, or in- 
tended to suggest any relation of defendant's with plaintiff's product. 
The illustration of the Singer Building used by défendant in some 
advertising matter was not used by défendant in connection with any 
advertising of copper-clad wire. It was used to advertise the fact that 
défendant had furnished wire of another quality in the completion 
of that building. That building during its érection attracted the curi- 
ous. The représentation of it by the défendant is totally unlike that 
used by the plaintiff. It antedates that of the plaintiff as well. 

With respect to the charge that défendant has paralleled and is 
paralleling the advertisements of the plaintiff, the conclusion must be 
reached that the contention of the plaintiff has not been sustained by 
the proofs. In every view of the case, the court fails to find any 
f raud actual or intended. Without this plaintiff has no standing. 

The bill must therefore be dismissed, at plaintiff's costs. Let a de- 
cree be drawn. 
220 P.— 63 
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NEW FICTION PUB. CO. v. STAK CO. 
(District Court, S. D. New York. February 15, 1915.) 

L COFYMGHTS ®=»46 — INFBINGEMENT — FaILTTBE TO RECOBD AsaiGNMENT. 

The recording of an asslgnment of a copyright, as provided for by Act 
March 4, 1909, c. 320, § 44, 35 Stat. 1084 (Comp. St 1913, § 9565), is not 
necessary to the protection of the rlghts of the assignée against an in- 
fringer. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 44; Dec. 
Dlg. <S=>46.] 

2. COPTBIGHTS <®=»47 — ASSIGNMBNT OF SPECIAL RiGHTS — CONSTBUCraON. 

An assignment of a part of the rlghts protected by a copyright, as of 
the right of sériai publication, opérâtes merely as a lieense, and does not 
carry the right to sue for infringement given to the "copyright proprietor" 
by Act March 4, 1909, c. 320, § 25, 35 Stat. 1081, as amended by Act Aug. 
24, 1912, c. 356, 37 Stat. 489 (Comp. St. 1913, § 9546). 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 45; Dec. Dlg. 
<g==47.] 

3. WoEDS AND Pheases — "Seeial Bights." 

The words "sériai rights" are understood to comprehend ail publishing 
rlghts, Including magazine and newspaper publishing rlghts, and escept- 
Ing only book, dramatic and scénario rights. 

4. Coptbights ®=>36 — Peoteotion of Copteighted Wobk — "Composent 

Parts." 

The phrase "component parts," as used In Act March 4, 1909, c. 320, 
§ 3 (Comp. St. 1913, § 9519), providing that "the copyright provided by 
this act shall protect ail the copyrightable component parts of the work 
copyrighted," does not mean subdivision of rights, licenses, or privilèges, 
but refers to the separate chapters, subdivisions, acts, and the llke of 
which most Works are composed. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 37 ; Dec. Dig. 
<g=36.] 

In Equity. Suit by the New Fiction Publishing Company against 
the Star Company. On motion to dismiss bill. Motion sustained. 

John T. Sturdevant, of New York City, for the motion. 
Pace & Stimpson, of New York City (Frank D. Wynn, of New York 
City, of counsel), opposed. 

MAYER, District Judge, The défendant has moved under equity 
rule 29 to dismiss the bill of complaint, upon the ground that upon the 
face of the bill no cause of action against défendant is disclosed, and 
that the court is without jurisdiction to entertain the suit. The parties 
are New York corporations, with their places of business in the borough 
of Manhattan, city of New York. 

The sole question is whether plaintiff is the assignée of or merely the 
licensee under a copyright, and, as this question is said to be important, 
a fuU statement of the facts as disclosed on the face of the bill seems 
to be désirable. On July 9, 1913, one Edward Goodman, being the 
author and proprietor of an unpublished drama entitled "En Desha- 
bille," copyrighted it as provided by the Copyright Act. Bef ore copies 
of the drama were produced for sale, Goodman entered into an arrange- 
ment with plaintiff whereby, as plaintiff claims, he assigned to plaintiff 

<S=»For othar cas» see samo toplc & KKY-NUMBER in ail K«7-Numbered Dleests t Indexa* 
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the "sériai rights" in and to the drama. Plaintiff paid Goodman $50 by 
check, and Goodman indorsed the check. The check, with its indorse- 
ment, is the évidence upon which plaintiff relies in asserting an assign- 
ment, and is as f ollows : 
"No. 697. New York, Dec. 5, 1913. 

"The Mutual Bank, 49-51 West SSd Street: Pay to the order of Edward 
Goodman (?50 oo/ioo) fifty & »»/ioo dollars. 

"ïhe New Fiction PubllsMng Company, 
"W. M. Clayton, Président" 

On the margin of said check : 

"Tlie New Fiction Publishing Co., 16 East 33d St, New York." 

Indorsed : 

"For ail sériai rights to one act play, En Déshabille. For deposit. Edward 
Goodman. 

"Indorsement correct. The Fifth Avenue Bank o£ N. Y. 

"Received payment through New York Clearing House, Dec. 6, 1913. Ad- 
dition The Fifth Avenue Bank of New York." 

[3] The words "sériai rights" hâve, as plaintiff allèges (and this 
allégation must be accepted for the purposes of this motion), a definite 
meaning among publishers, and are understood to comprehend ail 
publishing rights, including magazine and newspaper publishing rights, 
and excepting only book, dramatic, and moving picture scénario rights. 

Prior to the transfer of the "sériai rights," viz., about September 16, 
1913, Goodman sold to the Managers' Producing Company the right 
to perform the play on the stage, and thereafter this Managers' Pro- 
ducing Company gave performances at various theaters in the United 
States and Canada, and, because of the interest aroused by the play, 
the right to print and publish the drama in a magazine became of value. 

Plaintiff is the proprietor of a monthly magazine called "Snappy 
Stories," and as "En Deshabille" could be readily printed in one issue, 
it was so printed in the March, 1914, issue. Before that, however, 
namely, on Sunday, January 18, 1914, and without the consent of Good- 
man or plaintiff, substantial parts of Goodman's play were published 
in the New York American, a newspaper owned by défendant. 

The allégation is that this publication in the New York American 
satisfied the public désire to read the play and thereby diminished the 
sales and profits of plaintiff's magazine. The relief asked for is that 
prescribed by section 25 of the Copyright Act in cases of infringement, 
as f ollows : 

"(1) For an injunctlon restrainlng the infringement ; (2) for destruction of 
infringing prints and matrices ; (3) for an accounting and payment of ail 
profits ensuing from the sale of the copyrlghted materlal ; and (4) for a pen- 
alty of $1.00 for each and every infringing copy made or sold by or now In 
the possession of défendant and the défendant is required to make discovery 
of the number of such copies made or sold by It and now In its possession." 

It is asserted that the March, 1914, issue of "Snappy Stories" was 
duly copyrighted in February, 1914; but that fact is of no conséquence 
and adds nothing to plaintiff's case, in view of the previous copyright 
of Goodman. 

[ 1 ] At the outset, it may be well to clear away some misapprehen- 
sions. If the transaction described constitutes an assignment of the 
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copyright, it was not necessary for the purposes of this cause of action 
that the assignment should be recorded as provided in section 44 of the 
act. That section protects subséquent purchasers or mortgagees for 
value, and is akin in principle to the filing or recording acts, which re- 
late to bills of sale or chattel mortgages. As against infringers, an 
assignée would hâve a cause of action, irrespective of the recording 
provisions of the act. 

Further, the check transaction, although informai, clearly shows the 
intention of Goodman to sell to plaintiff ail rights to publish in mag- 
azines and newspapers. 

[2] So that the sole question, as indicated supra, is whether plaintiff 
is an assignée or licensee. When Goodman obtained his copyright, he 
acquired the exclusive rights conferred by section 1 of the act, and also 
the right to assign permitted by section 42. Under the act but one as- 
signment is necessary for absolute protection. Less than an assignment 
of the entire copyright cannot carry the causes of action (if the right is 
invaded) which the act accords to the owner or assignée. Mr. Bowker 
in "Copyright, Its History and Its Law" (Edition 1912) at page 49, 
aptly States the proposition : 

"In respect to the right to limlt the use of his work under his sale, gift, 
loan, grant, lease, etc., for a spécial purpose, or at a spécial price, or for a 
spécial time, or in a spécial locality, or to a spécial person, thèse powers of 
limitation, though Implled in the grant of copyright, are dépendent for their 
enforcement rather upon the law of contracts than upon copyright law. 
There can be no such thing as a copyright for a spécial purpose, or for a spé- 
cial locality, or under other spécial conditions, for there can be only one 
copyright, and that a gênerai copyright, in any one work. But spécifie con- 
tracts can be made, enforeeable under the law of eontracts, as for the sale of 
a copyrighted book within a certain territory, provided such eontracts or limi- 
tations are not contrary to other laws. Although record of assignment in 
the Copyright Office Is provided for by the law only for the copyright tn gên- 
erai, the separate estâtes, as a right to publish in a perlodlcal and the right 
to publish as a book, may be sold and assigned separately, and the spécial 
assignment recorded In the Copyright Office, though this does not convey a 
right to substitute in the copyright notice a name other than that of the re- 
corded proprietor of the gênerai copyright, which can only be changed as 
speclflcally provided in the law under recorded assignment of the entire copy- 
right" 

That Goodman transf erred or licensed to plaintiff only a spécial or 
limited right is made especially clear by the fact that he sold the 
dramatic rights to some one else, and this, obviously, he could not 
hâve done, had he divested himself of his copyright by assignment. It 
must be remembered throughout that the remédies hère sought are 
statutory créations. They hâve been made drastic to protect authors 
against wrongful invasions, but they were not intended to be cumula- 
tive, so as to subject a défendant to more than one recovery for the 
redress of one wrong. 

Under section 25 of the act, which enumerates the remédies, an in- 
fringer, among other things, "shall be liable * * * to pay to the 
copyright proprietor such damages as the copyright proprietor may 
hâve suffered due to infringement." Yet, if plaintiff's theory were 
right, the anomalous resuit would foUow that not only plaintiff, but 
eveiy other licensee of plaintiff, could severally sue the défendant, and 
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each obtain a separate judgment for one and the same violation of a 
copyright which no one of them owned, but in respect of which each 
had only certain spécial or limited rights. 

[4] It is urged, however, that under section 3 of the act the right 
hère claimed is distinctly conferred. That section is as follows: 

"Sec. 3. That the copyright provided by this act shall protect ail the 
copyrightable component parts of the work copyrighted, and ail matter thereln 
In which copyright is already subsisting, but without extending the duration 
or scope of such copyright The copyright upon composite works or periodl- 
cals shall give to the proprietor thereof ail the rights in respect thereto which 
he would hâve if each part were individually copyrighted under this act." 

Without intending to construe this section further than necessary 
for the purposes of this case, it is clear that "component parts" does 
not mean subdivision of rights, licenses, or privilèges, but refers to 
the separate chapters, subdivisions, acts, and the like of which most 
Works are composed. 

Finally, it is said that if the owner of rights such as in the case 
at bar cannot sue under the act, but is remitted to an appropriate ac- 
tion because of the invasion of its contract rights obtained from the 
author, then that a valuable protection will be lost to the author as 
the resuit of the diminished protection to his transférée. I think I 
fuUy appreciate the new situations which the enlarged use of copy- 
righted works has developed commercially. The motion picture scé- 
nario, the daily short story in the newspaper, the growing vogue of 
the concise one-act play and of the short-story magazine, hâve ail been 
developments towards specialization, which doubtless render particular 
rights of increasing importance; but if the statute has not met thèse 
new developments, and in this regard I do not express any opinion, 
the time-worn answer of the courts is that the subject-matter then be- 
comes one for législative considération. 

An examination of many reported cases fails to disclose a disposi- 
tion of the précise question at bar, but it may be helpful to refer to 
Jude's "Liedertafel" Case, L. R. (1907) 1 Ch. 651; Empire City 
Amusement Co. v. Wilton, 134 Fed. 133. 

As the suit cannot be maintained under the Copyright Act, and as 
diversity of citizenship is lacking, the motion to dismiss the bill is 
granted, with costs. 

Note. — It wlU be understood that I am not passing on the question which 
would be presented if Goodman were a party plaintiff. 
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MUTUAL LIFE INS. 00. OF NEW YORK et al. v. PAINTER et aL 
(District Court, D. Maryland. March 9, 1915.) 

1. Removal of Causes <S==>12 — Right or Removal — Jueisdiction of Dis- 

TKicT Court. 

Where complainants in a suit origlnally filed in a Maryland court were 
citizens of New York, and the substantial défendants were citizeus of 
Florida, so that the suit could not hâve been origlnally instituted in the 
United States District Court for the District of Maryland, it cannot be 
removed to that court by the défendants, over the objection of complain- 
ants. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33 ; Dec. Dig. <&=>12.] 

2. CouBTs ®=»268 — Jueisdiction — District Coukt — Résidence of Défend- 

ants — "Suit to Enfokce a Lien." 

A Mil by insurance companies asking for an examination of the vital 
organs of insured, which were in the custody of a clerk of the state 
court, is not a "suit to enforce a lien" on or claim to spécifie property, 
which under Judicial Code (Act March 3, 1911, c. 231, § 57, 36 Stat. 1102, 
Comp. St. 1913, § 1039), may be brought in the district In which the 
property is, but is in the nature of a blll for discovei-y or to préserve 
testimony, and must be brought, under Judicial Code, § 51 (section 1033), 
in the district where défendants réside. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806, 807, 812; 
Dec. Dig. <g='268.] 

3. Courts ®=5328 — Jukisdiction — District Couet — Amount œn Controveest. 

If the bill is treated as a bill for dlseovery, the amount in controversy 
Is the amount in dispute in the cause in which the testimony is to be 
used ; but, if it is regarded as a claim to spécifie property, the amount in 
controversy is the value of the property, which is not sufiicient to give 
jurisdiction to the fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. <@=>328.] 

In Equity. Bill by the Mutual Life Insurance Company of New 
York and others against Martha S. Painter and others for an exami- 
nation of the organs of a deceased person. On motion by plaintiffs to 
remand to the state court, after removal to the fédéral court by the 
défendants. Motion granted. 

Barton, Wilmer & Stewart and Randolph Barton, Jr., ail of Bal- 
timore, Md., for plaintiffs. 

Arthur L. Jackson, of Baltimore, Md., for défendants. 

ROSE, District Judge. In his lifetime Edward O. Painter was the 
husband of one of the défendants and the father of another. At the 
time of his death his life was insured for upwards of $1,000,000. The 
circumstances of his death were somewhat peculiar. There were other 
facts which seem to the insurance companies suspicions. The coroner 
removed frôm his body the principal vital organs and sent them to a 
Baltimore chemist. Some litigation over thèse remains followed in 
the state courts. Painter v. U. S. Fidelity & Guaranty Co., 123 Md. 
301, 91 Atl. 158. By a writ of error the Painters carried the case to 
the Suprême Court of the United States, where it is now pending. 

<Ê=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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[1] Early in this litigation the remains were placed in the custody of 
the défendant Carson, the clerk of the circuit court of Baltimore city. 
The bill of complaint in the cause now at bar was originally filed in that 
court. It set up that a settlement was about to be reached between the 
parties to the preceding litigation, as a resuit of which the remains 
would be taken out of the custody of the clerk and would become inac- 
cessible to the plaintiffs. It asked for a chemical and pathological ex- 
amination under the order of the court and for an injunction forbidding 
the delivery of the remains to the Painters, or their removal f rom the 
jurisdiction of the court. The défendants attempted to remove the case 
hère. The plaintiffs hâve moved to remand. They are New York 
corporations. Two of the défendants are citizens of Florida. The 
third is clerk of the circuit court of Baltimore city and a citizen of 
Maryland. The défendants say that he is a nominal party only. Even 
so, the plaintiffs are for jurisdictional purposes to be considered as 
citizens of New York and the substantial défendants of Florida. Such 
a case could not, against the objection of the défendants, bave been 
entertained by the United States District Court for the District of 
Maryland, if it had been there originally brought. Judicial Code, § 51. 
It could not, therefore, be hère removed (Ex parte Wisner, 203 U. S. 
449, 27 Sup. Ct. 150, 51 L. Ed. 264), unless both sides waived their 
right to object to such removal (In re Moore, 209 U. S. 490, 28 Sup. 
Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164). That, the plaintiffs hâve 
not done. 

Judge Cochran, in Louisville & Nashville R. Co. v. Western Union 
Telegraph Co. (D. C.) 218 Fed. 91, held that the décision in the Wisner 
Case was inadvertently made, and that its authority has been now so 
shaken, in conséquence of the répudiation by the Suprême Court of the 
principle upon which it was based, that it is no longer to be accepted 
as an expression of the présent view of the court which made it. He 
thinks that that tribunal will welcome an opportunity to review what 
it there said. It has little chance to overrule or even to explain any 
of its décisions limiting removability. District Judges follow what they 
understand it to hâve decided. From their action in remanding cases 
no appeal lies. If the Suprême Court wishes to review what it said in 
the Wisner Case, Judge Cochran has apparently opened a way. Until 
it has done so, it would seem unnecessary and unwise for any other 
District Judge to follow him. As a rule much greater harm is done by 
refusing to remand a case, which it is ultimately determined should 
hâve been remanded, than by remanding one, jurisdiction over which 
might properly hâve been retained. 

[2] It foUows that it must be held that the case at bar is not re- 
movable, unless it be one which is excepted from the provisions of sec- 
tion 51 of the Judicial Code. Défendants say that it is, and that it 
cornes under the spécial provisions of section 57, which permit a suit to 
enforce a lien upon or a claim to, or to remove any incumbrances or 
lien or cloud upon the title to any real or personal property to be 
brought in the district within which such property is. 

Bills similar to the one in this case hâve naturally been rare, but they 
hâve not been unknown. It has never been supposed that they sought 
to enforce a lien upon, or assert a claim to, the remains of the deceased. 
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They hâve been assumed to be bills for discovery or to perpetuate tes- 
timony. Griesa v. Mutual Life Ins. Co., 169 Fed. 509, 94 C. C. A. 635. 
As such they are ordinarily subject to the provisions of section 51. 

[3] The amount in controversy in such a proceeding is the value of 
the thing in dispute in the cause in which the testimony is to be used. 
On the other hand, if this is a suit to enforce a lien upon or a claim 
to the spécifie organic remains now in the custody of the défendant 
Carson as clerk of the state court, the amount in controversy could net 
exceed their value, and that is presumably nothing. So that, if this is 
a case under section 57, the amount in controversy is insufficient to 
permit this court to exercise jurisdiction. 

The motion to remand must be granted, at the cost of Mrs. and 
Miss Painter, who caused the transcript of record to be hère filed. 



a?HE LACKAWANNA. 
(District Court, W. D. New York. February 18, 1915.) 

1. Salvagk <S=>27 — Suit to Eecovek Compensation — Estoppel. 

An offer by a voluntary salvor, wlthout contract, to accept a stated sum 
for the service. If not accepted, does not conclude him f rom asking a more 
libéral compensation, when compelled to sue. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig, §§ 65, 66; Dec. 
Dig. <S=>27.] 

2. Salvage <©=>37 — Liabimit op Oakqo to Contbibtjte — Négligence oï Ves- 

SEL. 

While, In gênerai, ship and cargo must proportionately bear salvage ex- 
penses, where there is a common péril, yet, where the salvage services 
are rendered necessary by the ship's négligence or unseaworthiness, the 
cargo may be relieved from contribution, and the vessel bound for the en- 
tire expense. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 92, 94-102 ; Dec. 
Dig. ®=»37.] 

In Admiralty. Suit by the Reid Wrecking Company, lyimited, 
against the steamer Lackawanna. On exceptions to report of spécial 
master. Overruled, and decree for libelant. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for libelant. 
Brown, Ely & Richards, of Buffalo, N. Y., for claimant. 

HAZEIy, District Judge. [1] The facts, which are undisputed, are 
stated in the opinion of the spécial master, and need not be hère re- 
stated. The exceptions filed by libelant and respondent to the award 
by the spécial master of $750 for volunteer salvage services are over- 
ruled. I was inclined at first to think the amount should be reduced, in 
view of the fact that the libelant, in rendering his bill for such sal- 
vages, placed the amount which he was willing to accept as payment in 
full at $500; but, as the bill was not paid by respondent, it now 
seems to me that the libelant is not concluded in this proceeding from 
asking a more libéral compensation, especially as there was no con- 
tract for the pa3'ment of a specified sum for the services. The Ca- 

i3=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digeats & Indexes 
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manche, 8 Wall. 448, 19 L. Ed. 397. In explanation of the increased 
demand there was évidence that at the time of sending the bill libelant 
was not informed of the extent of the danger to which the steamer 
was subjected and from which she was rescued. It also appears that 
in engaging in the said salvage services the tugboat James A. Reid 
became liable in the sum of $250 for damages sustained by a schooner 
which she was towing, and which she abandoned when she perceived 
the péril of the steamer Lackawanna and went to her assistance. 

[2] The respondent has also excepted to the détermination of the 
spécial master that the steamship alone was liable for the salvage serv- 
ices rendered while she was aground. The contention is that, as she 
and her cargo both were imperiled, the salvage services were rendered 
for the benefit of both, and both should proportionately pay there- 
for; but that, as the proceeding is in rem against the ship only, the 
recovery can be for only the ship's proportion of the salvage services 
rendered. For reasons hereinafter stated, however, the exception is 
not sustained. 

To float the vessel after she was grounded the évidence shows that 
it was necessary merely to patch her and pump her out. No portion 
of her cargo had to be lightered, the particular services rendered be- 
ing specified in an agreement between her master and the libelant. It 
is the gênerai rule, where a vessel is aground and it is necessary to 
unload her cargo in order to float her, that both the vessel and the 
cargo are regarded in law as imperiled, and that the salvage services 
in such circumstances are performed in the common interest and for 
the common benefit, and accordingly the payment therefor must be 
borne by both ; but there are well-recognized exceptions to this rule, for 
instance, after a vessel is unloaded and her cargo delivered, there is 
no longer a community of interest, and the vessel alone is obliged to 
bear the expense of being floated. The St. Paul (D. C.) 82 Fed. 104. 
So, also, is there an exception where the stranding does not endanger 
the cargo, as in cases where the vessel is grounded on the beach or 
shore. In such a situation it often happens that, though there may be 
danger of damage to the ship, there is no danger to the cargo, and 
hence the latter should not be held liable for services rendered in re- 
leasing the ship. The Alcona (D. C.) 9 Fed. 172; The L'Amérique 
(D. C.) 35 Fed. 835. See, also. International Navigation Co. v. Atlan- 
tic Mutual Ins. Co. (D. C.) 100 Fed. 304. 

In the case at bar the respondent urges that the vessel was in dan- 
ger of breaking in two by reason of the washing of the sand from 
under her, and the conséquent straining and weakening, and that there- 
fore the cargo, consisting of shingles, copper, flour, bran, and mid- 
dlings, was also imperiled, and should accordingly assist the vessel in 
the payment of salvage expenses. I think there is force in this con- 
tention, for a community of interest or a common péril, such as would 
afford a right to contribution and gênerai average, is not thought to 
mean equal danger, and therefore I think the cargo, though not in 
equal danger with the vessel, was nevertheless not relieved from con- 
tribution for salvage services. Willcox, Peck & Hughes v. American 
Smelting & Refining Co, (D. C.) 210 Fed. 89. But, notwithstanding 
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the foregoing, there is nevertheless a reason for relieving the cargo 
from such expenditure. 

It is asserted that the salvage services in their entirety were made 
necessary by the fact that the steering gear of the Lackawanna was 
defective, as a resuit of which she came into collision with the barge 
Chieftain. The Circuit Court of Appeals has sustained this view. The 
Lackawanna, 210 Fed. 262, 127 C. C. A. 80. Although, generally 
speaking, the ship and cargo must proportionately bear the salvage 
expansés where there is a common péril, yet, where the salvage serv- 
ices are rendered necessary by the ship's négligence, the cargo may be 
relieved from contribution and the vessel bound for the entire expense. 
International Navigation Co. v. Atlantic Mutual Ins. Co., supra; The 
Irrawaddy, 171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130. The em- 
ployment of the tug James A. Reid by the master of the Lackawanna to 
assist in floating her was an employment for salvage services, and no 
doubt gave rise to a maritime lien on the ship. If the salvors had 
elected to proceed against both the vessel and cargo, and had recov- 
ered against them both, the cargo, in my opinion, because of the un- 
seaworthiness of the vessel or her négligent navigation, could hâve 
recovered from the vessel the amount for which it was held liable to 
the claimant. The Wildcroft, 201 U. S. 378, 25 Sup. Ct. 467, 50 L. 
Ed. 794; Strang, Steel & Co. v. Scott, 14 App. Cas. 601. 

None other of the exceptions requires spécial attention, They are 
ail overruled. 



N. K. FAIEBANKS CO. v. OGDEN PACKING & PROVISION 00. 
(District Court, D. Utah. June 22, 1914.) 
No. 372. 

1. TUADE-MaRKS and TeADE-NAMES <S=i>59 — iNrBINQEMENT — SmULABITT IN 

Names. 

The registered trade-mark, "Cottolene," under which plaintiff was 
Belling a substitute for lard, was inf rlnged by the adoption and use of the 
name "Chefolene" for a slmllar product, sold In compétition with plain- 
tifE's product, as there was a sufflclent slmilarity tn sound to hâve a sub- 
stantlal tendency to confuse purchasers, and the uneducated and Inex- 
perienced might weli be misled by the slmilarity, wlthout heedlessness. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 101, 102 ; Dec. Dlg. 0=59.] 

2. Tkade-Mabks and Trade-Names <S=»59 — Infeingement — Similaeitt in 

Names. 

A trade-mark is Infringed, if the name selected for a product slmllar to 
that sold under such trade-mark substantlally lessens the value of the 
property right In the trade-mark. 

[Ed. Nlote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 101, 102; Dec. Dlg. <®=»59.] 

3. Teade-Maeks and Teade-Names <s=»59 — Infeingement — Similabstï in 

Naues. 

Any doubt as to whether the slmilarity between a registered trade- 
mark and a trade-name subsequently adopted for a simllar product will 
mlslead purchasers should be resolved against the party selectlng such 

4t=»F<»- otber cases see same topic & KEY-NUMBER In ail Key-Numbered Disests & Indexai 
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slmilar nanie with knowledge of the existence of the trade-mark, since, 
havlng a wide range of sélection, It approximated the trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 101, 102 ; Dec. Dig. <g=>59.] 

In Equity. Suit by the N. K. Fairbanks Company against the Ogden 
Packing & Provision Company. Decree for plaintiff. 

Archibald Cox, of New York City, for complainant. 

Smith & McBroom, of Sait Lake City, Utah, for respondent 

MARSHALL, District Judge. [1] The plaintifï manufactures and 
sells a substitute for lard, which is principally composed of cotton seed 
oil and oleostearine, and is by it called "Cottolene." It adopted the 
word "Cottolene" as a trade-name of the product, and duly registered 
it as its trade-mark under the act of Congress. It has expended large 
sums of money in introducing and advertising its lard substitute un- 
der this name, and its ownership thereof as a valid trade-mark is 
admitted by the défendant. The défendant also manufactures a lard 
substitute of substantially the same descriptive properties as that of 
the plaintiff, and sells it in compétition with the plaintiff's product for 
the same uses. The défendant commenced this manufacture and sale 
long after the plaintiff originated and registered its trade-mark, and 
at first called its substitute by the descriptive name "Compound." The 
plaintiff began a systematic attempt to pppularize "Cottolene" in Og- 
den, Utah, where the défendant was conducting its business; and 
thereafter the défendant selected the name of "Chefolene" for its 
product, and under this name sold it in compétition with the plain- 
tiff. The price at which it was sold to the trade permitted the retail 
dealer to make a larger profit by selling Chefolene than if he sold 
Cottolene, so that he had an interest to substitute the one for the oth- 
er. This suit was then brought to enjoin the use of the name "Chefo- 
lene" in connection with a lard substitute, under the contention that 
it colorably imitated the plaintiff's trade-mark and was an infringe- 
ment. 

[2,3] Unfair compétition is not claimed, because the defendant's 
labels and packages are distinctive in appearance, size, and inscrip- 
tion. The two products cannot be confused, unless through mère sim- 
ilarity of the names. The plaintiff's trade-mark, "Cottolene," is a val- 
uable part of its good will, in which it has a property right. If the 
name selected by the défendant for its product substantially lessens the 
value of the plaintiff's right, it is an infringement. The two names 
hâve a certain similarity in sound and appearance. The ideas con- 
noted by them are, however, différent. The plaintiff's trade-mark 
was evidently selected to suggest the substances compounded by it; 
The defendant's name, omitting the suffix, the use to be made of the 
product. The suffix of each is identical, and I am inclined to the opin- 
ion that there is a sufficient similarity in sound to hâve a substantial 
tendency to confuse a purchaser, and make it practicable to substitute 
one for the other. It is not a question of confounding the two products, 

£=9For otber cases see samo topic & KET-NUMBER In ail Key-Numbered Dlsests & Indexes 
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if placed in juxtaposition, or if there was a conscious effort to dis- 
criminate between them. 

A certain proportion of the ultimate purchasers of such a lard sub- 
stitute will be found among the uneducated and inexperienced, to whom 
the two names will convey no idea, except as they are associated 
with the product bought, and who, without heedlessness, may well 
be misled. Any doubt as to this should be resolved against the de- 
fendant, for it had a wide range of sélection, and, knowing the ex- 
istence of the plaintifï's trade-mark, approximated it. It is difficult 
to avoid the conclusion that it was intended by this approximation to 
obtain an advantage through the plaintiff's efforts to popularize Cot- 
tolene, so far, at least, as to convey to the purchaser the idea that 
Chefolene was a similar article, intended and adapted to the same uses. 
This, in itself , was not unlawf ul ; but it imposed the duty to use care to 
so discrimjnate the two names that a purchaser could not be deceived. 
The argument for the défendant that the distinction between the roots 
of the two words is so patent that the similarity of endings cannot con- 
fuse is ingenious, but hardly persuasive. This is doubtless true with 
a limited number of purchasers, who would readily associate the root 
with the idea suggested ; but the plaintiff's good will is not so restrict- 
ed, and must be protected in its broader field. 

The cases are numerous in which names, difïering as radically as 
the two hère, hâve been held the one to be an inf ringement of a trade 
mark in the other. As illustrations: The names Mojava and Momaja, 
American Grocery Co. v. Sloan (C. C.) 68 Fed. 539 ; Cotoleo and Cot- 
tolene, N. K. Fairbanks Co. v. Central Lard Co. (C. C.) 64 Fed. 133; 
Gellonite and Celluloïd, Celluloïd Mfg. Co. v. Cellonite Mfg. Co. (C. 
C.) 32 Fed. 101 ; Sapono and Sapolio, Enoch Morgan's Sons v. Ward, 
152 Fed. 691, 81 C. C. A. 616, 12 h. R. A. (N. S.) 729; Bovina and 
Boviline, Lockwood v. Bostwick, 2 Daly (N. Y.) 521 ; Sartoris and 
Sorosis, Little v. Kellam (C. C.) 100 Fed. 353. 

The plaintifï is entitled to the usual decree for an injunction and an 
accounting ; and it will be so ordered. 



JUDSON V. KNIGHTS OF THE MACCABEBS OF THE WORLD. 
(District Court, W. D. New York. November 13, 1914.) 

1. Eemovai of Causes ®=»17 — Waiver oï Right — VottrNTABT Appeabance. 

A defendant's voluntary appearance In the state court and admission of 
service, without the Personal service of summons, though a waiver of its 
right to object to the court's Jurisdiction over Its person, was not a 
waiver of Its right to remove the cause to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 10; 
Dec. Dig. <S=>17.] 

2. Eemovai of Causes ©=33 — Effect of State Laws. 

A state statute providlng that if any foreign Insurance company, ad- 
mitted to transact business in the state, removed a case to the TJnited 
States court, its license should be revoked, dld not prevent the removal of 
an action against an Insurance company involving an Insurance contract, 
as the statute was no part of the contract, and, moreover, was unen- 

£=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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forceable, as opposed to public poUcy and the statutes of the United 
States. 

[Ed. Kote. — For other cases, see Removal of Causes, Cent. DIg. §§4, 5 ; 
Dec. Dig. ®=>3.] 

Action by George D. Judson against the Knights of the Maccabees 
of the World. On motion to remand to the state court. Motion de- 
nied. 

Judson, HoUey & Caton, of Lockport, N. Y., for plaintifï. 
Love & Keating, of Buffalo, N. Y., for défendant. 

HAZEL,, District Judge. [1] I hâve examined the cases relating 
to the différent reasons for remanding causes to the state court, and 
I am satisfied that in this case the défendant had the right of removal. 
The application was seasonably made, and within the time prescribed 
by the statutes of the United States. The défendant entered a vol- 
untary appearance; that is, the attorneys for the défendant filed a 
notice of appearance, and without personal service of summons vol- 
untarily appeared and admitted service. Such appearance was doubt- 
less a waiver of a right to object to the jurisdiction of the person of 
the défendant, but was not a waiver of the right of removal to this 
court. 

The more important questions argued at the bar are whether the 
amount in controversy exceeds the sum of $3,000, and whether, in 
view of ■ the Insurance Law of this state in force since 1910, there is 
vested in plaintifï a légal right to hâve this action determined in the 
Suprême Court of this state. I agrée with Judge Pooley, who consid- 
ered the question on motion for removal under section 29 of the Ju- 
dicial Code (Act March 3, 1911, c. 231, 36 Stat. 1095 [Comp. St. 1913, 
§ 1011]), that the right to be protected in this case arises out of the 
policy of insurance and the amount which the défendant obligated 
itself to pay on the death of the plaintifif, namely, $5,000. This was 
the value of the object to be gained in bringing suit, and not merely 
the amount of the premiums paid by the assured. There are many 
adjudications thus declaring the rule. Seemingly contrary views, as 
expressed for instance, in actions brought by taxpayers to restrain, 
an issue of bonds, are inapplicable and dépend upon another princi- 
pe. See Hutchinson v. Beckham, 118 Fed. 399, 55 C. C. A. 333. 

[2] Nor do I think there is any merit in the claim that the défend- 
ant is concluded from removing this case on account of its license 
to do business in this state. That portion of the statute providing that 
if any foreign insurance company, admitted to transact business in 
this state since May, 1880, removes a case to the United States court, 
its license shall be revoked, was not a part of the insurance contract, 
and, indeed, in my judgment, is unen forceable, as opposed to public 
policy and in conflict with the statutes of the United States. See 
Doyle V. Continental Insurance Co., 94 U. S. 535, 24 L. Ed. 148. 

It is not thought necessary to pass upon any of the other questions 
argued at the bar. 

The motion to remand is denied. 

SsjFor other cases see same toplc & KBY-NUMBE!R in ail Ke7-Numbered Digsata & Indexes 
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MEMORANDUM DECISIONS 



BOWERS V. POST. (Circuit Court of Appeals, Seventh Circuit January 
29, 1915.) No. 2100. In Brror to the District Court of tlie United States for 
the Eastern Division of the Nortliern District of Illinois. William B. Jarvis, 
of Chicago, 111., for plaintifC in error. Joseph W. Moses, of Chicago, 111., for 
défendant in error. Before BAKER, SE'AMAN, and KOHLSAAT, Circuit 
Judges. 

PER CDRIAM. In Bowers v. Post, 209 Fed. 660, the District Court stated 
fully and accurately the issues of fact and law that are now presented on this 
writ of error. The grounds of décision there reported are Impregnable, we 
belleve, and the judgment Is accordingly afflrmed. 



CULUEN V. ARMSTRONG et al. (Circuit Court of Appeals, Fourth Cir- 
cuit. February 2, 1915.) No. 1301. Appeal from the District Court of the 
United States for the District of Maryland, at Baltimore, in. Bankruptcy; 
John C. Rose, Judge. F. Léonard Walles, of Sallsbury, Md. (S. A. Williams, 
of Bel Air, Md., on the brief), for appellant. Alonzo L. Miles, of Salisbury, 
Md., for appellees. Before KNAPP and WOODS, Circuit Judges, and WAD- 
DILL, District Judge. 

PER CURIAM. The decree appealed from is afflrmed for the reasons stated 
in the opinion of the District Judge, reported In 209 Fed. 704. Afflrmed. 



HULL V. DICKS. (Circuit Court of Appeals, Fifth Circuit February 22, 
1915.) No. 2398. Pétition to Superintend and Revise from the District Court 
of the United States for the Southern District of Georgla; Emory Speer, 
Judge. William H. Barrett, of Augusta, Ga., for petitioner. B. B. McCowen, 
of Augusta, Ga., for respondent. Before PARDBE, Circuit Judge, and NEW- 
MAN and MEEK, District Judges. 

PER CURIAM. The following question, to wit: "Where a résident citizen 
of Georgla bas been duly adjudicated a bankrupt and dies after such adjudica- 
• tion and after the appointment qualification and partial administration of the 
trustée, is the estate vested in the trustée under section 70 of the Bankruptcy 
Law of 1898 (Act July 1, 1898, c. 541, 30 Stat 565 [Comp. St 1913, § 9654]), 
ehargeable under section 8 of the same law, or otherwise, with the allowance 
for a year's support of the widow and minor chlldren, as provlded in the 
laws of Georgla?" — ^having been certifled to the Suprême Court, and having 
been answered in the affirmative (235 U. S. 584, 35 Sup. Ct 152, 59 L. Ed. — ), 
and, the same being décisive of thls case, the pétition for revision is denied. 



PULLMAN CO. V. MILLER. ((Jircult Court of Appeals, Second Circuit. 
February 18, 1915.) No. 151. In Error to the District Court of the United 
States for the Western District of New York. C. P. WilUamson, of New York 
City, for plaintiff in error. Before LACOMBE, WARD, and ROGERS, Cir- 
cuit Judges. 

PER CURIAM. Judgment afflrmed In open court 



ROBEIRTS et al. v. CHERRY CHEER CO. (Circuit Court of Appeals, 
Eighth Circuit. February 12, 1915.) No. 4334. Appeal from the District Court 
of the United States for the Eastern District of Missouri; David P. Dyer, 
Judge. Suit by the Cherry Cheer Company against IVzeklel M. Iloberts, in 
which Ezekiel M. Roberts and another flled a cross-complaint. From a decre« 
in favor of complainant, the défendant and cross-complainants appeal. Af- 
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firmed. A. R. Eussell, of St. Louis, Mo. (Frumberg & Russell, of St. Louis, 
Mo., on the brlef), for appellants. Luke E. Hart and Paul Bakewell, both of 
St. Louis, Mo., for appellee. Before SANBOEN, HOOK, and CARLAND, Cir- 
cuit Judges. 

PER CURIAM. Upon a considération of the record and the arguments and 
brlefs of counsel, the court is of the opinion that the decree below was rlght, 
and It is affirmed. 



WILLIAMS et al. v. UNITED STATES, (arcult Court of Appeals, Elghth 
Circuit. March 8, 1915.) No. 4272. Appeal from the District Court of the 
United States for the Eastern District of Oklahoma; Ralph B. Campbell, 
Judge. Napoléon B. Maxey, of Muskogee, Okl., for appellants. W. P. Z. 
German, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. H. Llnebaugh, U. S. Atty., 
of Muskogee, Okl., on the brief), for the United States. Before ADAMS and 
CARLAND, Circuit Judges and AMIDON, District Judge. 

AMIDON, District Judge. Thls Is a suit brought by the United States to 
cancel a power of attoruey esecuted by a fuU-blood Choctaw Indian. The 
power of attomey is identical, in its provisions and the persons named as 
agents, with the instrument that was involved in Williams v. White et al., 
218 Fed. 797, 134 C. C. A. 485, decided by this court November 10, 1914. The 
trial court held the Instrument to be void. The décision Is affirmed on the 
authority of the case referred to. 
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